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PART I 

CHAPTER I 


INTRODUCTORY 

1 The object of this manual is to a i sist officers of the Army in 
acquiring information in respect of those branches of law with c u 
which they may have occasion to deal in the execution of their 
duties 

2 By the law of England a man who joins the Army, whether of 
as an officer or as a soldier, does not cease to be a citizen 1 With Sfficcreand 
a few exceptions 2 , his position under the ordinary law of the land soidiert 
remains unaffected If he commits an offence against the criminal 

law, he can be tried and punished for it as if he were a civilian 
Similarly, in respect of civil 3 rights, duties, and liabilities, although 
a few privileges are granted to him, and a few restrictions imposed 
upon him, for the purpose of enabling him the better to fulfil Ins 
army engagement 2 , the ordinary law in general applies to him 

3 Whilst, however, remaining subject (with thtse qualifications) 
to the ordinary law of England, he has become subject also to an 
entirely distinct code known as “ military law," which governs the 
members of the Army and regulates the conduct of officers and 
soldiers as such at all times and at all places, in peace and m war, 
at home and abroad Military law is contained in the Army Act, 4 
the Acts relating to the Reserve and Auxiliary Forces, and certain 
other Acts applied to the Army, 5 supplemented by the Rules of 
Procedure, 4 by the King's Regulations for the Army and the Army 
Reserve, by other regulations, e g , those for the Militia (Supple¬ 
mentary Reserve) and Territorial Army, by Royal Warrant, 
e g , those relating to pay, promotion, &c , and by Army Orders 
and Army Council Instructions 

The Army Act is an Act of Parliament dealing with discipline, 
courts-martial, enlistment, and other cognate subjects, and has in 
itself no permanent operation, for it continues in force so long only 


1 " It is, therefore, highly important that the mistake should be corrected which supples 
that an Englishman by taking upon him the additional character of a soldier puts off any of the 
rights or duties of an Englishman," pet Sir J Mansfield, C J , in Burdelt v Abbott (1812) 4 
Taunt, 401 See also Heddon v (1919) 35 T L R 642 

8 SeeCh XII 

8 The reader must bear in mind two senses in which lawyers use the word " civil " As a 
rule, bein£ little concerned with the military code of law, they use the word habitually m 
contradistinction to " criminal," speaking and writing of "civil law," “civil courts," and 
" civil proceedings " as opposed to “ criminal law," " criminal courts " and proceedings therein 
On the other hand, when occasion arises, they use the term " civil " in its wider sense m oppo¬ 
sition to “ military " (or " navaJ ” or " air force") The context should, however, always 
show in which sense the word it used in any particular passage 

4 See Part II of Manual 

• See Part III of Manual 
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Ch I as Parliament from time to time decider 1 It is part of the ‘ 1 statute 
law " 2 of England , and, with the considerable difference that 
so much of it as relates to discipline is administered by army 
tribunals and not by civil judges, it is construed m the same manner 
and carried mto effect under the same conditions as to evidence 
and otherwise, as the ordinary criminal law of England 8 
it* purpose The object of this special code of law is twofold —(i) to provide 
for the maintenance of discipline among the troops and other 
persons forming part of, or following, the forces , for which purpose 
acts and omissions which m civil life may be mere breaches of 
contract —e g , desertion or disobedience to orders — must if 
committed by soldiers, even in time of peace, be made punishable 
offences, whilst m war every act or omission which impairs a man’s 
fighting efficiency must be dealt with severely , and (n) to provide 
for administrative matters, such as terms of service, enlistment, 
discharge and billeting The term " military law " may, therefore, 
be used properly as including provisions of both the above classes, 
but in practice it is more often used with reference to the disciplin¬ 
ary provisions alone 

4. There is not m England, as in many foreign countries, a 
nound special law defining the relations between the military and civil 
insurrection power m cases of not and insurrection Troops when called out 
to assist the civil power in these cases are under military law as 
soldiers, but they are also as citizens subject to the ordinary civil 
law of England to the same extent as if they were not soldiers 
Their military character is supenmposed on their civil character, 
and does not obliterate it 4 The rioters or insurgents are wholly 
under the ordinary civil law, and are in no respect subject to mili¬ 
tary law, or to the “ customs of war " Troops employed against 
armed rioters are, it is true, rendered by the Army Act 8 subject 
to military law as if they were on active service, and the rioters 
were an enemy , but this enactment relates only to the government 
of the troops The rioters are an enemy only while actuallv 
resisting, and when force ceases to be used the rioters, whether 
prisoners or otherwise, must be tried or otherwise dealt with 
according to civil law The law, then, of riot and insurrection 
is not necessarily part of the military education of an officer, 
except m so far as some knowledge of it is necessary as a guide idf 
his own conduct, when required by his military obligations to as&ist 
the civil power 6 

Laws and 5. There is one other code of law with which an officer 
oluarfd^ waI s ^ ou ^ have some acquaintance, viz , that known as the " Laws 
and Usages of War on Land ” 7 These consist of certain 
rules, depending m part on the recognised practice of civilized 
nations, and in part on express written agreement between them, 

1 The Army Act is annually brought into operation by the Army and Air Torce (Annual) 
Act, which must become law by 30th April By this system of annual Acts Parliament 
retains control over the land forces of the Crown See Ch II, para 33, 

8 The “statute law " is the law expressly enacted In Acts of Parliament, and is contrasted 
with the 11 common law M which is that part of our law not “ created or declared by express 
enactment, but developed by the courts from principles founded in the' custom of the realm ’ 
or deemed to be so M (Sir F Pollock, in Encyclopedia of English Law, Vol III, p 141 ) 

8 See A A , 127, and 128, R,P 73 (B) 

4 SeeCh XII, para 1 
[ AA c ^ajandlW(20) 

* siaCh XIV ’ 
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to which officers are bound to coniorm in administering any Ch.I 
territory which their troops may occupy, in their methods of con- ““ 
ducting warfare, and m any necessary intercourse between com¬ 
batant forces 

6. The scheme of arrangement adopted for this book is as Arrangement 
follows — of book 

The present introductory chapter is followed by thirteen 
o J her chapters, which together form Part I 

Chapter II is a historical chapter giving a brief outline of the chapter n 
development in England of a standing army and of the code of 
military law necessary for its government 

The third, fourth and fifth chapters are occupied with an explan- chapters iii, 
ation of the disciplinary provisions of the Army Act, and of the TV> 
procedure by which these provisions are enforced , and deal with 
offences, arrest, the duties and powers of commanding officers, 
provost marshals, and courts-martial 

As has already been said, courts-martial in admitting and reject- chapters v(, 
mg evidence follow the same rules as are in force in civil courts, Vl1 
and therefore in chapter VI a summary is given of the law of 
evidence as administered in ordinary criminal trials in England 
The succeeding chapter gives a summary of such parts of the 
English criminal law as are likely to concern members of the forces 
Its inclusion is necessary because most offences against the criminal 
law, when committed by persons subject to military law, may be 
dealt with by courts-martial even at home and in time of peace, 
whilst all of them can be so dealt with when committed on active 
service anywhere outside the United Kingdom, or when committed 
in time of peace outside His Majesty's dominions, or in parts of 
such dominions abroad where no competent civil court is near 

Courts-martial and individual officers are, in respect of acts papier 
which are illegal or in excess of their jurisdiction, Subject to the v 
control of the superior civil courts , and chapter VIII is designed 
to indicate to officers the limits of the jurisdiction which they are 
entitled to exercise either as members of courts-martial or indivi¬ 
dually, and the circumstances and mode in which their acts m 
either capacity may be called in question 

Enlistment, billeting, and impressment of carnages, &c , are Chapters IX, 
?iealt with in the ninth, tenth and eleventh chapters, and occasion x » Xl 
is taken to give there a sketch of the history and constitution of the 
torces, with a view to assisting officers desirous of studying the 
subject 

Chapter XII deals briefly with the points in regard to which a chapterXN 
member of the land forces of the Crown stands in a different 
position from a civilian, so far as the ordinary law of the country 
is concerned 

The scope and object of the thirteenth and fourteenth chapters, Chapters 
intituled “ Employment of Troops in Aid of the Civil Power ” xm ’ X1V 
and “ The Laws and Usages of War on Land " have been already 
stated at sufficient length 

Part II contains the Army Act and Rules of Procedure, both of Panii 
which are fully and carefully annotated They are followed by the 
Rules for Field Punishment, forms and memoranda relating to &c) 
courts-martial, and by various orders relatmg to discipline 
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Ch. I Part ITI contains extracts from the statutes relatmg to the 
Tart m reserve forces and Territorial Army, and certain other miscel- 
(Vhsci laneous Acts, regulations and orders to which an officer may 

lmcous require to refer 

1 nictments, * 

&c) 

Martial law 7 It is necessary in conclusion to say a few words as to the 
term ng °* term “ martial Jaw/' the careless use of which has frequently led 
to confusion In the proper sense of the term, " martial law ” 
means the suspension of ordinary law and the government of a 
country (or paits of it) by military tribunals of its own army 
It must be carefully distinguished from " military law," the code 
which regulates the conduct of soldiers as such but does not apply 
to civilians, and from the law (also spoken of as " martial Jaw ") 
which a commander in occupation of a foreign country imposes 
upon the inhabitants thereof In many foreign countries the 
Constitution recognises the right of the Executive, when not or 
war is apprehended, to declare by proclamation a “ state of siege, M 
under which the ordinary law is suspended and the country is 
subordinated to military authority, in other words, " martial 
law " in the proper sense of the term is " proclaimed ” In such a 
case the civil courts cannot afterwards, at the suit of an aggrieved 
person, enter upon an enquiry as to whether the circumstances were 
in fact such as to justify the issue of the proclamation and acts 
done in obedience to it 

lhe English Constitution, however, has made no permanent 
provision for such emergencies, and martial law in this proper sense 
of the term can only be established lawfully by, or by regulations 
made under, an Act of Parliament expressly authorising the step 1 
It is therefore frequently said that “ no such thing as martial law 
exists under our system of government ” 'I his statement is 
perfectly true , but at the same time it may mislead, for there is 
yet another sense in which modern writeis sometimes use the 
term " martial law " In time of invasion or rebellion, or m 
expectation thereof, exceptional powers are often assumed by the 
Crown, acting usually (though by no means necessarily) through 
its military lcrccs, for the suppression of hostilities or the main¬ 
tenance of good order within its territories (whether the United 
Kingdom or British possessions) , and the expression “ martrtti 
law " is sometimes employed as a name for this common-law right 
of the Crown and its servants to repel force by force in the case of 
invasion, insurrection or not, and to take such exceptional measures 
as may be necessary for the purpose of restoring peace and order 2 * 4 
The intention to exercise such exceptional powers and to take such 
exceptional measures is generally announced by the issue of a 
“ proclamation of martial law " , but on the one hand such a 
proclamation is not necessary, as the right to exercise these powers 
depends on the actual circumstances and not on the proclamation , 


1 See the provisions made as to lieland by 39 Geo 111 c 11 (1) p 43 Geo 111 c 117 , and 
3 & 4 Will IV c 4 , 10 & 11, Geo V c 31 , and see also the Defence of the Realm Acts 
passed during the Great War, and the regulations thereunder 

So too in a self governing British dominion a special statute of the loca 11 egislature would 
be necessary , but in a British possession under the direct legislative authority of the Crown 

u Royal Proclamation would be as effective as an Act of Parliament in the United Kingdom 

4 As to this use of the term “ martial law,” see Dicey s “ Law of the Constitution," and 
Holland’s “ Handbook of the La\v« and Cu«tom* of War *' 
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and on the other hand the proclamation of itself in no degree 
suspends the ordinary law, or substitutes any other kind of law 
m its stead, but operates only by way of warning that the Govern¬ 
ment is about to resort, m a given district, to such forcible measures 
as may be necessary to repel invasion or suppress insurrection, 
as the case may be To obviate any question as to the legality 
of the measures taken for tins purpose (whether or not they have 
been preceded by a proclamation of martial law) it has been 
usual subsequently to pass an Imperial or local Act of Indemnity 
for the protection of those engaged, so far as the steps taken by 
them have been reasonably necessary for the purpose, and earned 
out in good faith, 1 and for the confirmation of the sentences 
passed by military courts 2 * 


1 Indemnity Acts were passed in Cape Colony and Natal in 1900-1902 , and m the United 
Kingdom in 1920(10 & 11 Geo V c 48) 

If no Indemnity Act was passed in such a case, the ordinary courts could, it the suit of an 
aggrieved person, enquire and decide whether the circumstances justified the servants of the 
Crown in their actions 

2 Courts which dispense " martial law * (e g to inhabitants of occupied territory and 

prisoners of war) are spoken of as ‘ military courts," as distinct from statutory 4 courts 

martial " 
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CHAPTER II 

HISTORY OF MILITARY LAW 

1. In the early periods of our history military law existed only 
in time of actual war When war broke out troops were raised as 
occasion required, and ordinances for their government, or, as they 
were afterwards called. Articles of War, were issued by the Crown, 
with the advice of the Constable, or of the Peers, and other exper¬ 
ienced persons, or were enacted by the Commander-in-Chief in 
pursuance of an authority for that purpose given in his commission 
from the Crown 1 These Ordinances or Articles, however, re¬ 
mained in force only during the service of the troops for whose 
government they were issued, and ceased to operate on the con¬ 
clusion of peace Military law, m time of peace, did not come into 
existence till the passing of the first Mutiny Act m 1689 

2. The system of governing troops on active service by Articles 
of War issued under the prerogative power of the Crown, whether 
by the King himself or by the Commander-in-Chief or other 
officers holding commissions from the Crown, continued from the 
time of the Conquest till long after the passing of annual Mutiny 
Acts, 2 and did not actually cease till the prerogative power of 
issuing such Articles was superseded, in 1803, by a corresponding 
statutory power 3 

3. Numerous copies of these Articles are in existence, made on 
the occasions of the various wars, both foreign and domestic, in 
which England was from time to time involved The earliest 
complete code seems to have been the " Statutes, Ordinances, and 
Customs " of Richard II, issued by him to his army in the ninth 
year of his reign (1385), and probably on the occasion of the war 
with France 4 These are followed by the statutes of Henry V, 
made by him during his conquest of France 5 * Domestic dissen¬ 
sions gave occasion for the orders for the English army promul¬ 
gated by Henry VII, before the battle of Stoke and in the Great 
Rebellion the King and the Parliamentary leaders alike governed 
their troops by Articles of War On the side of the Crown, Articles 
or Ordinances of War, as they were then jailed, were established 
by the Earl of Northumberland in 1639, for the regulation of the 
army of Charles I, whilst in 1642, Lord Essex, the leader of the 
Parliamentary forces, under authority given by an ordinance of 
the Lords and Commons, put forth Articles of War almost m the 
same language as the Royal Articles of War 7 Articles of War were 
also issued by Charles II in 1666, when the first Dutch war was 
declared, and m 1672, upon the outbreak of the second Dutch war , 
and by James II in 1685, on the occasion of Monmouth's rebellion 8 

4. The earlier Articles were of excessive seventy, inflicting death 
or loss of limb for almost every enme Gradually, however, they 


1 Grose, Mil Antiquities, ii p 58 See commission in Rymer's Foedera 

* SeejBartf*sv Keppel (1766) 2 Wilson’s Rep 314 

3 SeeMutiny Actof 1803 (43Geo III c 20) 

4 See copy printed in Grose, Mil, Antiquities, ii p 64 etseq 

1 Grose, Mil Antiquities, ii p 69 • Grose, Mil Antiquities, ii p 70 

7 See these Articles set out in Clode, Mil Forces, l App vi andvni 

• Clode, Mil and Martial Law, pp 9-19 As to Articles of War by Will IT! see Clode 

Mil Forres,! p 509, and by Anne, 2 A 3 Anne, o 20 



7 


10 ik a form not unlike that which they bore in more modem Ch II 
times, and the Ordinances or Articles of War issued by Charles II in 
1672 formed the groundwork of the Articles of War issued in 1878, 
which were consolidated with the Mutiny Act m the Army Discip¬ 
line and Regulation Act of 1879, now replaced by the Army Act l 

5. Attempts were made from tune to time, especially during illegal 
the despotic reigns of the Tudors, to enforce military law under lo 

the prerogative of the Crown m time of peace , but no countenance mihtarv 
was afforded to such attempts by the law of England , and com- J ) a £ w “ c | l t < m,t 
missions for the execution of military law in time of peace issued ° 
by Charles I m 1625 and the following years gave rise to the declar¬ 
ation m 1628, contained in the Petition of Right (3 Cha I, c 1), 
that such an exercise of the preiogative was contrary to law The 
law having been thus declared, the question of the legality of the 
Articles of War issued in 1639 came under the notice of the Council 
Board in July, 1640, and the lawyers and judges were all of opinion 
that military law could not be executed in England “ but when an 
enemy is really near to an army of the King’s ” 2 So, again, 
it was stated in Parliament by Mr Secretary Co\entr> that the 
Articles of 1672 were onlv to be executed abroad 3 , and the operation 
of the Articles of 1685 was limited to the duration of Monmouth's 
rebellion 4 In short, the only direct assistance in the enforcement 
of military discipline gnen by the law before the passing of the 
first Mutiny Act was afforded by certain statutes enforceable 
before civil and not before military tribunals, which made desertion 
punishable as a felony 5 

6 The origin of later military courts is to be found m the Court Court of 
of Chivalry, the ordinary judges of which were the Constable, or 

Lord High Constable (w'ho was originally the King's General), and of military 
the Marshal, or Earl Marshal, whose duty it was to maishal the courts 
army, and to ascertain whether the persons liable to serve the 
King in his wars fulfilled their services 6 

7 The Court ot Chivalry formed part of the Curia Regis , or Constitu 
Supreme Court established m England by William the Conqueror court of 
The Curia Regis was a Court in a double sense , first, in the sense chivalry 
of being composed of the great officers of State , and secondly, m 

the sense of being a judicial body, as each of the great officeis had 
judicial authority over the officers and persons belonging to or 
haVmg dealings with his department In this division of jurisdic¬ 
tion the Constable or Comes Stabuh, or Master of the Horse (to 


1 A comparison of the ancient with the more modern Articles of War will show how 

slight were the changts made in military law during a senes of years It is easy to 
trace in the Articles of Richard II the germ of the Articles of 1878, and having regard to the 
changes in custom and manners, the difference in the character of the regulations is less than 
nu<ht have been expected 

3 Clode, Mil Forces, 1 p 23, and App vu 3 Cobbett Pari Hist , tv 619 

4 Clode, Mil Forces, i p 79, and App xxiv 

4 ISHenryVI c 19 (1439), made it a felony for a soldier to leave his captain and the King’s 
service without licence 7 Henry VII c 1 (1490), repeated by 3 Henry VIII c 5(1*511) 
provided that if a soldier immediately retained by the King departed out of the King’s service 
without licence of his captain, it should be deemed to be felon} The Case of Soldters, 
Coke’s Reports, part vi, p 27 (43 Ehz ), decided that the first Act ms obsolete, but 
that the second and third were perpetual See 2 & 3 Edw VI c 2 (revived by 4 

& 5 Phfl & Mar c 3), which Imposed punishments on soldiers tumisbed at the cost of 
others, for making away with their horses, and made their departure from service without 
licence punishable as felony, and provided also for the punishment of oilietrs improperly 
discharging soldiers 

• See an account of the duties of the Constable and Marshal, in Stubb* com Lit Hist i p 
338, notes 1 & 2 See also Grose, Mil Antiquities,! ch 7 
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use the modern designation) was Commander-in-Chief of the army, 
and had allotted to him the army, and all persons and matters 
connected therewith, while he and the Marshal together consti¬ 
tuted the Court of Chivalry which exercised both civil and criminal 
jurisdiction 1 

8 Its civil jurisdiction was that of a court of honour, and 
consisted in redressing injuries of honour, and correcting encroach¬ 
ments in matters of coat armour, precedency, and other distinction 
of families It also exercised jurisdiction in respect of contracts 
connected with war out of the realm, and in this respect gradually 
infringed on the jurisdiction of the ordinary courts, until such 
infringements were restrained, and the powers of the court were 
defined, by two Acts passed in the reign of Richard II The first 
of these (8 Rich II c 5, 1384) enacted, “ that all pleas and suits 
touching the common law of the land, and which ought to be 
examined and discussed by the common law, shall not heieafter be 
by any means drawn or holden before the Constable and Marshal, 
but that the court of the said Constable and Marshal shall have 
that which belongeth to the said court, ” while the second (13 
Rich II stat I, c 2, 1389) declared the jurisdiction of the court 
to consist in the * cognizance of contracts touching deeds of arms, 
and of war out of the realm, and also of things that touch arms or 
war within the realm which cannot be determined nor discussed 
by the common law, with other usages and customs to the same 
matters pertaining ” 

9 The criminal jurisdiction of the Court, except in time of war, 
was confined to the punishment of murder and other civil crimes 
committed by Englishmen in foreign lands 2 In time of war, 
however, its jurisdiction was extended, and the Court, which was 
more usually called the Court of the Constable, acquired somewhat 
of the character of a permanent couit-martial, as it followed the 
march of the army, and punished summarily, and in accordance 
with the Articles of War for the time being in force, all offences 
committed by the troops 

10 Such being the jurisdiction of the Court, it is obvious that it 
must from time to time have been necessary, as, for instance, in 
case of simultaneous military operations m different quarters, 4o 
provide for its exercise at different places at the same time, and 
consequently by different persons , and accordingly we occasion¬ 
ally find several Constables and Marshals holding office and exercis¬ 
ing jurisdiction at the same time It is not quite clear whether the 
several Constables and Marshals from time to time appointed 
exercised judicial functions in the administration of military law 
merely by virtue of their offices, or by virtue of special commissions 
from the Crown Probably the power to administer such law 


1 See as to the jurisdiction of the Court of Chivalry, Coke, Inst 1,746, 4 Inst 127, Bac 
Abr 5th edn , n p 141, Hale, Hist Com Law, p 40, Com Dig lii p 331, Christian s 
Blackstone.iv p 287 

* The Court seems to have infringed on the jurisdiction of the ordinary criminal court* 
well as on that of the ordinary civil courts, and such infringement was restrained by statute 
In 1399(1 Henry IV r 14) 
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was chiefly conferred by commissions, 1 * and the administration of ch II 
military law was thus less affected than would otherwise have been — 
the case by the extinction of the office of High Constable, as a 
permanent office, in the 13th year of the reign of Henry VIII 
(1521) 

11 In that year the office, which had, m accordance with the Extinction 
general tendency of the great offices of State m early times, become Jj, 0 ? 080 * 
hereditary in the family of the Bohuns, Earls of Hereford and constable 
Essex, was forfeited to the Crown on the attainder and execution 

of Edward, Duke of Buckingham, the then High Constable, and 
since that time a High Constable has never been appointed perma¬ 
nently, but only on occasions of coronations and like ceremonies 1 
I lie office of Earl Marshal, on the other hand, long continued to 
be held only by grant from the Crown, and did not become heredit¬ 
ary till the 25th year of the reign of Henry VIII, when it was granted 
to 1 homas Howard, Duke of Norfolk, and his heirs male, m which 
line it still continues 

12 This change seriously affected the ordinary jurisdiction of \dimmstra 
the Court of Chivalry , 3 but does not seem to have materially St ary 
affected the administration of military law, which was subsequently law by 
provided for (as had probably been the case before the extinction a J ^rms- 
of the office of High Constable), by commissions from the Crown, sions 

or by clauses inserted in the commissions of the Cominanders-m- 
Chief authorising them to enact ordinances for the government of 
the army under their command, and to sit in judgment themselves, 
or appoint deputies for that purpose 4 lliese deputies consisted Councils oi 
of officers, and out of their sittings there gradually arose a new ' ^ 
form of military tribunal, under the denommation of a Court or 
Council of War, which sat at stated times under an officer of a 
certain rank, who was styled the president 

13 The transition from a Council of War to Courts-Martial in Courts 
their present form was a matter more of name than of substance MartiaI 
The exact time at which courts-martial under that name began to 

be held is not ascertained, but they are mentioned with the distinc 
tion of general and regimental courts-martial m the “ Regulations 
for the Musters, 5 May, 1663/' and in the Articles of War issued 
oi^ the outbreak of the Dutch War m 1673 by Prince Rupert, 
as Commander-In-Chief, under the authority of a commission 


1 Hale says (Hist Com Law, p 40), “ The Military Court held before the Constdble and 
Marshal antiently, as the Judxces OrdtnAru in this case, or otherwise before the King’s Com 
missioners of that jurisdiction as Judvces dclegatt " See also Bac Abr , ti p 152, and as to the 
appointment of Constables and Marshals, Grose, Mil Antiquities, 1 pp 191 and 192 Rymcr’s 
Fcedera, annis 1399, 1400, and elsewhere 

* Coke,Inst 1, 746, 4 Inst 127 Grose,Mil Antiquities,! p 190 

3 See Coke, Inst 1, by Hargrave and Butler, 746, note (1) The Earl Marshal undoubtedly 
exercised the civil jurisdiction of the Court of Chivalry for a long time after the extinguishment 
of the permanent office of the Constable See as to the jurisdiction of the Earl Marshal’s 
Court, a letter to Sir John Somers, Attorney-General, from Robert Plot, LL D , Hearne’s 
Cunous Discourses, ii, p 250 See also the case of OWw v DomvtlU, Shower’s Cases in Parlia¬ 
ment, p 58 The last commission to the High Constable to act as a criminal judge was issued 
by Charles I In 1631, upon an appeal of treason brought by Donald, Lord Rae, against David 
Ramsay, Esq , for treasonable words and purposes In this Court the accused was entitled 
to wager oi battle, but on further reflection the King withdrew his commission and the duel 
was never fought See Thomson, Mil Forces of Gteat Britain and Ireland, pp 38, 39 The 
Court of Chivalry has never been abolished by law In consequence of an appeal of death 
in 1818, the wager of battle was shortly after abolished by law Ashford v Thornton t (1816), 
1 Barn A Aid 405 

4 Grose, Mil Antiquities, ii p. 60 ft «« 



10 


HtSlOkV Ob' MlLIf\RY L\W 


Ch II 


Military 
code in tune 
of peace 
rendered 
necessary 
byestab* 
hshment of 
standing 
army 


Occasion of 
passing of 
first Mutiny 
Act 


Objects and 
scope of 
first Mutiny 
Act 


from Charles II 1 Ihere was this difference between the earlier 
courts-martial and the military courts-martial of the present 
day, that m the earlier courts the general or governor of the 
garrison who convened the court ordinarily sat as president, and 
that the power of the court was plenary, and their sentences were 
earned mto execution without the confirmation required under 
the present law 

14 Before the establishment of a standing army no necessity 
existed for a military code in time of peace , but when, after the 
Restoration m 1660, such a force was established, the necessity 
of special powers for the maintenance of discipline began to be felt. 
The growth of the army was, however, always regarded with 
jealousy, and Parliament was therefore unwilling to confer such 
powers on the Ciown until it became absolutely necessary to do 
so The small number of men forming the garrisons maintained 
before the Rebellion, and the armies of Charles II and James II, 
were tolerated rather than sanctioned by Parliament, and were 
therefore governed without such powers, and rather as the retamers 
of a great man than as an army For though in 1662 Charles II 
issued Articles for the government of his guards and garrisons, 
offences involving the penalty of death were expressly reserved for 
trial by the known laws of the land, or by special commission under 
the Great Seal by the advice of the judges and lawyers Again, 
the Articles issued by James II in 1686, which provided for the 
punishment of offences by courts-maitial, expressly prohibited the 
infliction of any punishment amounting to loss of life or limb in 
time of peace Discipline, therefore, was naturally lax , and when 
on the accession of William and Mary the maintenance of the 
dimy was sanctioned by Parliament,the loose discipline and general 
disaffection prevalent among the troops led to special powers 
being granted for their coercion 

15 On the 1st March, 1689, in a debate in the House of 
Commons on a message from William and Mary, suggesting the 
suspension of the Habeas Corpus Act, the necessity was urged of a 
measure for the regulation of the army, 2 and on the 13th leave was 
given to bring in a Bill to punish mutineers and deserters from the 
army for a limited time, and a committee was appointed to prepare 
it 3 Almost at the same time 800 men enlisted by James II, who 
had been ordered by William to embark for Holland, mutinied at 
Ipswich, and marched northward, declaring that James was their 
king, and that they would live and die by him , and this danger, 
which was reported to both Houses on the 15th March 4 doubtless 
facilitated the passing of the Bill, which was introduced into the 
House of Commons on the 18th, and having passed through all its 
stages by the 28th, was passed by the House of Lords on the same 
day, and received the Royal Assent on the 3rd April 5 

16. This Bill, which is known as the first Mutiny Act (l Will 
& Mary, c 5), was prefaced by a preamble declaring the necessity 
for and the objects of the Act in terms which were repeated 


1 The “ Regulations for the Musters ” are reproduced in App XXIV of Walton’s “ History 



4 Cobbctt Pari Hist ,v pp 129-182 

* 10 Comm Journ , 49, 52,53,64,67,69, 15 Lords’ Joura. 164,16* 
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without substantial alteration in each subsequent Mutiny Act Gh^II 
until the year 1878, and have now been transferred to the pre¬ 
amble of the annual Act bringing the Army Act into force 1 
Mutiny and desertion when committed by persons m their Majesties' 
service in the army were made punishable by death or such other 
punishment as by a court-martial should be inflicted PoYcr 
was given to their Majesties or the general of their army to grant 
commissions for summoning courts-martial for punishing such 
offences, and it was further provided that the Act should 
not exempt any officer or soldier from the ordinary process of law 
The duration of the Act was limited to seven months, from the 12th 
April, 1689, to the 10th November m the same year 

17. On the 19th October, 1689, Parliament reassembled, and a Second 
second Mutiny Act (1 Will. 6c Mary, sess 2, c 4) was passed during : utul> c 
the session, which received the Royal Assent on the 23rd December, 

and was ordered to come into force on the 20th, so that an interval 
of more than a month occurred between the lapse of the first and 
the coming into force of the second Act 2 

18. Successive Mutiny Acts, with the exception of certain short 

intervals, were subsequently passed annually from the year 1690 ActsVn^ 
to the year 1878 3 1878 

19. To indicate m detail the changes which took place in the Pmodsm 
various Mutiny Acts, from the first in 1689 to the termination of worthyof C 
the series in 1879, on the passing of the Army Discipline and observation 
Regulation Act, would be out of place in the present work , but 

it may be useful to point out the various periods, so to speak, m 
military legislation, and the principal changes which took place 
from time to time, until military law assumed the form which it 
bears in the Army Act 

20. The first period lasted till 1712 During this period the 
Mutiny Acts did not extend to the dominions of the Crown abroad 4 0 
and the principal offences punishable under them were mutiny 
and desertion , but no difficulty was felt from the narrow extent 
of the statutory provisions, inasmuch as the nation was at war 
during almost the whole period, and the main body of the army 
was in consequence on active service, and was governed by Articles 

of War issued by the Crown m pursuance of the prerogative ' 

21. From 1698 to 1702 the nation was at peace, and the Mutiny Lapse of 
Act was allowed to drop The greater part of the army was dis- from n i 698 
banded at the same time, and though the King was allowed by to 1702 m 

time of 
peace 

1 This preamble emphatically states (1) lhat the raising or keeping a standing army 
within the United Kingdom in time of peace , unless it be with the consent of Parliament, is 
against law (2) That no man can be fore judged of life or limb, or subjected in peace to any 
kind of punishment within this realm by martial law, or in any other manner than by the 
judgment of his peers, and according to the known and established laws of the realm See 
the text of the Army and Air Force (Annual) Act, xnfra , pp 415-417 

* Copies of the Mutiny Acts to the end of the reign of Anne will be found in the record 
edition of the Statute! A copy of the first Mutiny Act will also be found in Clode, Military 
and Martial Law, App A,p 182, Clode, Mil Forces, i p 499, also in Grose, MU Antiquities, 
u p 73 

■ The Mutiny Act of 1690 expired on the 20th December, 1691, and the next Act passed on 
the 14th March, 1692, but It was ordered to be in force from the 10th of that month The Act 
of 1694 expired on the 1st March, 1695, but was continued in force from the 10th April, 1695, 
to the iOth April, 1696, by an Act, passed on the 22nd April, and having therefore a retros¬ 
pective operation Again, there was a lapse from the 10th April, 1698, to the 20th February, 

1702 Grose, Mil Antiquities, i p 64, and the record edition of the Statutes See also 
table in Clode, Mil Forces,! pp 389-391 

4 The Act was extended to Ireland in 1702 (13 & 14 Will III 0 2}, and to Scotland In 1707 
7 \n*e, c 4) 
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statute (10 Will III, c 1) to maintain 7,000 troops in England and 
12,000 m Ireland, no special powers were conferred upon him for 
their government 

22 On the renewal of hostilities in 1702, the Mutiny Act was 
revived, and extended to Ireland , and in the next year clauses 
were added for the better enforcement of discipline abroad, which 
provided that certain offences committed abroad should be triable 
in England as treason or felony These clauses, however, were 
accompanied by a proviso saving the power of the Crown to make 
Articles of War and constitute courts-martial and inflict penalties 
by sentence or judgment of the same beyond the seas m time of 
war, and by a clause empowering the Crown to grant commissions 
for holding courts-martial within the realm, by which persons 
committing crimes out of the realm against the Articles of War, 
and not tried by courts-martial before their return, might be tried 
and punished according to the Articles of War 1 

23. On the conclusion of the Peace of Utrecht m 1712, the 
Mutiny Act was again allowed to expire, and was replaced by an 
Act " for better regulating the forces to be maintained in Her 
Majesty's service,” by which mutiny, desertion, and certain other 
offences were made punishable by such punishments as a court- 
martial should adjudge, not extending to life or limb, power 
being at the same time given to inflict by sentence of court-martial 
corporal punishment not extending to life or limb, on soldiers for 
immoralities, misbehaviour, or neglect of duty The operation of 
this Act was restricted to Great Britain and Ireland , but at the 
same time the difficulty was felt of maintaining discipline amongst 
the troops in the colonies and elsewhere out of the kingdom, as the 
prerogative powder of governing such troops by Articles of War 
had been suspended by the conclusion of peace A statutory 
power was therefore given to the Crown to make Articles of War 
and constitute courts-martial in any of Her Majesty's dominions 
beyond the seas, or elsewhere beyond the seas, ” in such manner 
as might have been done by Her Majesty’s authority beyond the 
seas m time of war ” 2 

24. On the breaking out of the rebellion in 1715, difficulties 
arose in maintaining discipline among the troops serving in the 
kingdom For though troops serving elsewhere in the domm^ns 
of the Crown might be dealt with under statutory Articles of War, 
which could impose death for the most serious military offences, 
the troops m the kingdom were under a different law The then 
existing Mutiny Act, 3 by imposing a punishment for the most 
serious military offences, had superseded the prerogative power of 
making Articles of War in respect of those offences, though com¬ 
mitted by troops engaged m war by reason of the rebellion, but 
as the punishment under the Act was not to extend to life or limb, 
it was insufficient to maintain discipline Accordingly an Act 
wa s passed in 1715, 4 reimposmg the punishment of death for 
mutiny, * desertion, and the offence now known as fraudulent 
enlistment, in Great Britain and Ireland, and conferring on the 
Crown statutory power to make ” Articles for the better govern - 

1 13 & 14 Will III c 2, 1 Anne stat 2, c 20 (c 16in Ruffhead) 

2 12 Anne c, 13, in the record edition of the Statutes (c 12m Ruffhead) 

3 1 Geo I stat 2, c 3 

4 1 Geo I stat 2, c 9 
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merit of His Majesty's forces, and inflicting penalties to be pro- Ch. II 
ceeded upon to sentence or judgment in courts-martial to be ~~ 
constituted pursuant to this Act ” 

25 . Subsequently 1 the two powers of making Articles of War Mutiny Act 
for the troops m the kingdom and for those in the other dommions of 171 
of the Crown were combined, and in the Act of 1718 2 received 
the form which was retained until 1803 The Act of 1718 conferred 
on the Crown a power to make Articles of War and constitute 
courts-martial with power to try offences under such articles, and 
inflict penalties by judgment of the same, “ as well within the 
kingdoms of Great Britain and Ireland, as in any of His Majesty’s 
dominions beyond the seas " The Articles of War made under 
the Act of 1712 and subsequent Acts not being limited to the time 
of war, applied to the troops also in time of peace 

26 At about the same time the provisions ot the Mutiny Act, E f x jJ r e “ ioQ 
which enacted death or corporal punishment for mutiny, desertion, Act to my 
and other specified offences, and which had previously been re- JJJ^ons 
stricted to offences committed in Great Britain or Ireland, were abroad 
extended to some of those offences if committed m His Majesty’s 
dominions abroad, and to others wherever committed 3 , and the 
Act and statutory power were subsequently re-enacted annually in 
this form, without material alteration, until 1802 4 

27 . By these successive changes the Crown gradually acquired Power to 
a complete statutory power for the government of the army in and Y 
time of peace, whether at home or m the colonies, by means of the statutory 
Mutiny Act and the Articles of War made thereunder, co-extensive Kingdom 11 
with the prerogative power of governing troops serving in foreign ^d wiome* 
countries in time of war by means of Articles of War made under 

the prerogative , and as further dommions abroad were gradually ^ nsl ™ er 
acquired, the Act and statutory Articles were from tune to time ^'govern* 
extended, so as to provide for the enforcement of discipline among bypreroga 
the garrisons main tamed m such dommions 6 The Act and statu- m foreign 
tory Articles w ere not, however, extended to foreign countries, countries in 
as it was still assumed that the army never could be in a foreign tuneo war 
country except m time of war, and troops engaged in active service 
in such countries were governed as before by the prerogative * 

Articles 

28. That this was so is clear from the case m 1761 of Barwis Caseof 

v Keppel , 6 in which the Court of King's Bench decided that neither v 
the Mutiny Act nor the Articles of War made thereunder applied 
to the army when engaged in war abroad It seems probable, 
however, that the Articles issued under the prerogative which 
governed the army when so engaged were the same in form as the 
statutory Articles which governed the army at other times, and 

1 1 Geo I stat 2, c 34, 3 Geo I c 2 

* 4 Geo I c 4 

8 Compare 1 Geo I stat 2, c 34, 3 Geo I c 2, 4 Geo I c 4, 9 Geo I c 4 

* In 1781 (21 Geo III c 8) the provisions of the Act enacting p unishm ents for certain 
offences were extended to the specified offences wherever committed , but the power to con¬ 
stitute eourts martial was still restricted to the Kingdom and the dommions of the Crown 
abroad 

* The Act and Articles were extended to the Channel Islands in 1756-7 (30 Geo II c 6), 
and to the Isle of Man in 1766 (6 Geo III c 8), and in 1707 (7 Geo III c 10) special provisions 
were made as to the constitution of courts-martial in the garrisons of Goree and Senegal, and 
detachments therefrom Ireland was excluded from the operation of the Act, but not of the 
Articles, in 1781 (21 Geo III c 8), a separate Mutiny Act for that country being passed in that 
year by the Irish Parliament (21 & 22 Geo III c 43 (1)), but it was again included after the 
union 

* (1766) 2 Wilson's Kep, 314 
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iience arose the question, decided in the negative in the case 
referred to, as to whether the Mutiny Act and statutory Articles 
extended to the army when engaged in war m foreign countries 
29 . In 1803, by 43 Geo III, c 20, the great change was made of 
extending the Mutiny Act and the statutory Articles of War to 
the army whether within or without the dominions of the Crown 
This alteration also was made on the occasion of a peace—the 
Peace of Amiens—and was made, as appears from the preamble 
to the Act, in order to provide for the government of the troops 
engaged in the war then concluded who had not yet been brought 
home, and w ho could no longer be governed by prerogative Articles, 
the power of making such Articles having been suspended on the 
conclusion of peace 

30 On the resumption of hostilities, the Act and statutory 
Articles might have been again restricted m their operation to 
the dominions of the Crown, and the troops engaged in foreign 
war might have been left to be governed as before by prerogative 
Articles This course, however, was not adopted, but the Act 
and statutory Articles were applied in 1813 towards the close ot 
the Peninsular war to the troops without as well as to those within 
the dominions of the Crown 1 , and the prerogative power of making 
Articles of War m time of war was thus finally superseded by a 
statutory^ power The law as then settled has been continued ever 
since, and the army, both m peace and war, was governed by the 
Mutiny Act and statutory Articles until the year 1879 

31 This brings us to the Aimy Discipline and Regulation Act, 
1879 The inconvenience of having a military code contained 
partly m an Act of Parliament and partly m Articles of Weir made 
under and deriving validity from that Act had long been felt, 
and led at length to the consolidation of the provisions of the 
Mutiny Act and Articles of War m one statute 

32 Two yeais later the Army Discipline and Regulation Act, 
1879, was repealed, and rt-enacted with some amendment in the 
Army Act of 1881 

Thus was accomplished, after the lapse of more than a century, 
a wish expressed by Mr* Justice Blackstone, in his Commentaries, 
“ That it might be thought w’or thy the wisdom of Parliament 
to ascertain the limits of military subjection, and to en^ct 
express Articles for the government of the army 

33 The Army Act has of itself no force, but requires to be 
bi ought into operation annually by another Act of Parliament, 
(now called "the Army and Air Force (Annual) Act”), 3 thus 
securing the constitutional principle of the control of Parliament 
over the discipline without which a standing army and air force 
cannot be maintained x These annual Acts afford opportunities 
of amending the Army Act, of which considerable use is made 
Unless otherwise provided, such amendments come into force in 
anyplace as from the day from which the Army Act is continued 
m that place 6 

1 53 Geo III c 17,s 140 

2 Chnstian’sBlackstone,i p 415 

3 The title of this Act was formerly simply the Army (Annual) Act, hut has been changed 
since m 1917, the Royal Air Force was constituted, and made subject to the provisions of the 
Air Force Act, which corresponds for that Force to the Army Act and is continued in operation 
annually by the same Act as continues the Army Act in force 

4 s-p A A 2 

5 bet A V \ ,1901*14_ 
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CHAPTER III 

OFFENCES AND PUNISHMENTS 
( 1 ) Offences 
Classification of offences . 

1, Part I of the Army Act classifies under various heads the ciassifi- 
military offences for which persons subject to military law are, J^ltary 
m their military capacity, punishable by court-martial hor the offences 
most part the military offences are laid down by the Army Act in 

the same, or nearly the same language as that of the former 
Mutiny Acts and Articles of War 

The offences punishable by court-martial are, with one exception, 1 
contained m ss 4 to 41 of the Army Act 

2. The principle adopted in the Act is to group together military Principles 

offences of a similar character in a manner intended to impress the '* 

soldier with their relative military importance In this chapter 

the various groups of offences are dealt with in order , some of 
these offences, because of their special importance or frequent 
occurrence, receive more detailed notice than others but all are 
explained, so far as is necessary, in the notes to the Act 

ss 4 —6 Offences in respect of Military Service 

3 Ss 4 and 5 deal with offences committed m relation to the Offences 
enemy These offences fall into two categories, viz , those m the C enemy td 
respect of which a sentence of death may be awarded, and those 

in respect of which penal servitude is the maximum sentence 
Cowardice in face of the enemy and assisting the enemy with arms 
are examples of offences which fall within the former category, 
while the offence of spreading reports calculated to create unneces¬ 
sary alarm or despondency falls within the latter 2 

4 The offences mentioned ms 6(1) are punishable with death Offences 
and those in s. 6 (2) with penal servitude if committed on active Sarcsev^e- 
service , if n6t committed on active service, the maximum iy on ae ive 
sentence which can be awarded is, to an officer one of cashiering Mother than 
and to a soldier one of two years' imprisonment with or without times 
hard labour 

The miscellaneous offences mentioned ms 6 (3) fall under the 
same category with regard to the sentence which may be awarded 
as offences under s 6 (1) or 6 (2) when not committed on active 
service 

It is to be observed that offences by sentinels under s 6 (1) (k) 
or s 6 (2) (<s) can only be committed by a soldier All the 
remaining offences under ss 4-6 may be committed by any 
person subject to military law 8 

ss 7-11. Mutiny and Insubordination 

5 The term " mutiny " implies collective insubordination, Mutiny 
or a combination of two or more persons to resist or to induce others 


1 A A 155 

8 See specimen charges Nos 1-4 p 715 
* See specimen charge* Ncr 6-15 pp 716-7 
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to resist lawful military authority A man cannot be charged 
generally with mutiny, or with an act of mutiny, but only with some 
one or more of the specific offences laid down in s 7 If he has 
not brought himself within the terms of that section, his offence, 
however much it may tend towards mutiny, must be dealt with 
as insubordination, and the provisions of s 8 or s 9 will usually 
afford ample powers for the purpose Thus, where there is an 
actual mutiny or a conspiracy to mutiny, all concerned in the 
mutiny or conspiracy can be tried under s 7 for causing or con¬ 
spiring to cause, or joining in the mutiny, as the case may be 
If no mutiny or conspiracy exists, a man can only be tried under 
s 7 if the charge is one of endeavouring to persuade some person 
in His Majesty's military, naval or air forces to jom in an intended 
mutiny, or of failing to inform his commanding officer of 
an intended mutiny 1 The offence of endeavouring to seduce any 
person in the military, naval or air forces from allegiance to His 
Majesty is an offence under s 7 (2) when committed by a person 
subject to military law 

6. In framing a charge therefore under s 7, the specific act or 
acts which constitute the offence must always be alleged , and 
the offence is so grave that a charge for it should only be brought 
on very clear evidence Cases of insubordination, even on the 
part of two or more, should, unless there appears to be a combined 
design on their part to resist authority, be charged under s 8 or 
s 9, or, if these sections are inapplicable, under s 40 as an act to 
the prejudice of good order and military discipline Provocation 
by a superior, or the existence of grievances, is no justification for 
mutiny or insubordination, though such circumstances would be 
allowed due weight in considering the question of punishment 

7 Sedition, ms 7 of the Act, is the same offence as in the 
ordinary criminal law, and consists in doing any act or publishing 
any words tending to bring into hatred or contempt, or to excite 
disaffection against, the Sovereign, or the government and con¬ 
stitution of the United Kingdom, or either House of Parliament, 
or the administration of justice , it is also seditious to incite His 
Majesty’s subjects to attempt to procure otherwise than by lawful 
means the alteration of the law, or to incite any person to commit 
any crime in disturbance of the peace, or to raise discontent,and 
disaffection among His Majesty’s subjects, or to promote feelings 
of ill-will and hostility between different classes of such subjects 
A person is not guilty of sedition who acts in good faith, merely 
intending to point out errors or defects in the government or 
constitution or the administration of justice, or to promote alter¬ 
ation of the law by legal means, or to point out, with a view to their 
removal, matters which have a tendency to produce feelings of 
hatred between different classes of His Majesty’s subjects It is 
not, however, intended to imply that an ofheer or soldier is at 
liberty to enter on any such course of action or discussion, but 
simply to point out the legal meaning of the term " sedition ” 

A person subject to military law who is convicted of any of the 
offences mentioned in s 7 may be sentenced to death or such less 
punishment as the Act provides 


1 See specimen charges Nos 16-18 pp 717 8 
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8. The offences of violence to superiors and of disobedience to Ch. ITI 
lawful commands under s 8 and s 9 respectively vary much in Vlole “ 
degree of gravity according to the circumstances in which they are a «d 
committed , all these offences in their gravest forms are punishable disobedierce, 
with penal servitude 

The necessary elements of the offences of striking or using 
or offering violence or of using threatening or insubordinate 
language to a superior officer are explained m the notes to s 8 of 
the Act 1 


9 An accused person charged with striking may be found guilty special 

of using or offering violence , if charged with using violence may fn^ase* 
be found guiltv of offering violence, or, if charged with using ofviokrre 
threatening language may be found guilty of using insubordinate f^subord 
language ination 

10 Disobedience may be of a trivial character, or may be an Various 
offence of the most serious description, amounting, if two or more ^^bcdier-ce 
persons join m it, to mutiny Accordingly the object of s 9 is 

to enable charges to be framed in such manner as to discriminate 
between different degrees of the offence 2 

The essential ingredients of the first and graver offence under the 
section are that the disobedience should show a wilful defiance 


of authority, and should be disobedience of a lawdul command 
given personally and given in the execution of his office by a 
superior officer, in fact, it would ordinarily be such an offence as 
would be mutinv if two or more persons joined in it In order to 
convict a man it must be shown (1) that a lawful command was 
given Dy a superior officer 3 , (2) that it was given personally by 
such officer , (3) that it was given by such officer in the execution 
of his office 3 , (4) that the man disobeyed it, not from any mis¬ 
understanding or slowness, but so as to show a wilful defiance of 
his superior officer’s authority For example, a man who does not 
fall m for escort duty when ordered to do so by a non-com¬ 
missioned officer, may have failed clearly to understand the order 
or may be slow in executing it, in such circumstances there would 
be no wilful defiance of authority On the other hand, the refusal 
may be deliberate and obstinate, so as to show in the clearest 
manner an intention to defy and resist authority 

yhe second and less grave offence under s 9 consists of dis¬ 
obedience to any lawful command given by a superior officer, 
which is not accompanied by the essential elements of the graver 
offence 


11 To constitute any offence under s 9 it is essential that the Essential 
disobedience should be wilful and deliberate, as distinguished from 
disobedience arising from forgetfulness or misapprehension (which ofdis- 
might, however, be punished under s 40) The disobedience must obedience 
have reference to the time at which the command is to be obeyed 
If the command be a lawful command, and demands a prompt and 
immediate compliance, hesitation or unnecessary delay in obeying 
it may constitute disobedience fully as much as a positive refusal 
to obey, though mere omission or hesitation can seldom constitute 


1 See specimen charge*? Nos 19-21,p 718 
a See specimen charges Nos 22 and 23, p 719 

* As to the meaning of “ superior officer " and "in the execution of his office ” see notes 

3 and 4 to A A , 8 
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the grader offence referred to in the preceding paragraph, but 
if the command is of a prospective nature, a man, before he can 
be guilty of disobedience, must have had an opportunity to obey 
the command even if he has said “ I will not do it ” For example, 
if the command is to turn out for parade m half an hour, thep, 
until the expiration of that time, no offence of disobedience to 
a lawful command can be committed If the soldier on receiving 
the command makes a reply implying an intention to refuse, and 
is put in the guard detention room before the end of the half hour, 
he may be charged under s 8 with using insubordinate language, 
or under s 40 with conduct to the prejudice of good order and 
military discipline in respect of the improper language, but not 
with the offence of disobedience to a lawful command 

12, “ Lawful command ” means not only a command which is 
not contrary to the ordinary civil law, but one which is justified 
by military law, in other words, a lawful military command 
to do or not to do, or to desist from doing, a particular act A 
superior officer has a right at any time to give a command, for 
the purpose of the maintenance of good order, or the suppression 
of a disturbance, or the execution of any military duty or 
regulation, or for any purpose connected with the amusements and 
welfare of a regiment or other generally accepted details of military 
life But a superior officer has no right to take advantage of his 
military rank to give a command which does not relate to military 
duty or usages, or which has for its sole object the attainment of 
some private end Such a command, though it may not be 
unlawful, is not such a lawful command as will make disobedi¬ 
ence of it an offence under the Act In other words, the 
command must be one relating to military duty, that is to say, 
the disobedience of it must tend to impede, delay or prevent a 
military proceeding 

13. If the command were obviously illegal, the inferior would 
be justified in questioning, or even in refusing to execute it, as, 
for instance, if he were ordered to fire on a peaceable and un¬ 
offending bystander But so long as the orders of the superior are 
not obviously and d^cid^lly m onrosit on to the law of the land, 
the duty of the soldier is to otey and (if he thinks fit) to make a 
formal complaint afterwards 

14 Religious scruples, however bona fide , aliord no justification 
for neglect or refusal to obey orders An officer cannot (for 
example) plead conscientious scruples as justifying a refusal to 
go into the trenches on a Sur day, or to pay marks of respect 
enjoined by superior authority to a form of religion different 
from his own 

15. S 10 of the Army Act makes provision in paras (1) and (2) 
for the punishment of acts of violence or insubordination where the 
offender is engaged in a quarrel, fray, &c , or is in custody These 
offences as well as that of resisting an escort under para (3) may 
be committed by any person subject to military law, but only 
officers should be charged under para (1) The offence of breaking 
out of barracks, camp, or quarters, which can be committed by a 
soldier only, also falls under this section 1 

1 See specimen charges Nos 24*27, p 7 Id 
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16 Under s 11 neglect to obey an> general or garrison or Ch. Ill 
written orders is constituted as an offence triable b) court-martial 1 NegJt 7T 
This section does not apply to neglect to obey verbal orders toobev 

general 

orders 

ss 12-15 Desertion, Fraudulent hvhstment and Absence without 

Leave 2 

17. The criterion between desertion and absence without lea\c D ^ Lr ^g llce 
is intention The offence of desertion or attempting to desert His "” t h 0 ut Se 1 
Majesty's service implies an intention on the part of the offender i avc 
cither not to return to His Majesty's service at all, or to escape 

some particular important service as mentioned in para 20 , and 
a soldier must not be charged with desertion or attempted deser¬ 
tion unless it appears that some such intention existed Further, 
even assuming that he is charged with desertion, the court that 
tries him should not find him guilty of desertion, unless fully 
satisfied on the evidence that he has been guilt} of desertion as 
above defined On the other hand, absence without lea\e may 
be described as such short absence, unaccompanied by disguise, 
concealment, or other suspicious circumstances, as occurs when 
a soldier does not return to his corps or duty at the proper time, 
but the circumstances are such as to show that he did not intend to 
quit the service or to evade the performance of some service so 
important as to render the offence desertion 

18. It is obvious that the evidence of intention to quit the J vitknu 
service altogether may be so strong as to be irresistible, as, for ^t!Vr urn 
instance, if a soldier is found in plain clothes on board a steamer 
starting for America, or is found crossing a river to the enemy , 

while, on the other hand, the evidence is frequently such as to leave 
it extremely doubtful what the real intention of the man was 
Merc length of absence is, by itself, inconclusive as a test, for a 
soldier who has been entrapped into bad company through drink 
or other causes may be al3sent some time without any thought 
of becoming a deserter, but in the example abo\e gi\en of a 
so dier found on board a steamer starting for America, there could 
be no doubt of the intention, though he might onl} have been 
absent a few hours 

19 Nor can desertion invariably be judged by distance, for a Dis m<c 
soldier may absent himself without leave and depart to a very 
considerable distance, and yet the evidence of an intention to criterion 
return may be clear, whereas he may scarcely quit the camp or 
barrack yard, and the evidence of intention not to return (by the 
assumption of a disguise, for example, and other circumstances) 

may be complete 

20 A man who absents himself in a deliberate or clandestine Lvaswnoi 
manner, with the view of shirking some important service, though 

he may intend to return when the evasion of the service is accom¬ 
plished, is liable to be convicted of desertion just as if an intention 
never to return had been proved against him Thus, if a man, on 
the eve of the embarkation of his regiment for service abroad, 
or when called out to aid the civil power, conceals himself in 

1 See specimen charges Nos 23 and 29 p 720 

* See specimen charges Nos 30-35, 37, 38, pp 720-1. 
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barracks, the court may be quite justified in presuming an inten¬ 
tion to escape the important service on which he was ordered and 
in convicting him of desertion 1 

21. A man may be a deserter though his absence was m the 
first instance legal (e g, authorised by leave or furlough), the 
criterion being the same m all cases, namely, the intention of not 
returning It is dearly shown by the King’s Regulations, and by 
the explanation on the furlough form itself, that a soldier on fur¬ 
lough is still undei orders, and that, if without leave he quits 
the place to which he has permission to go, or if he disguises oi 
conceals himself so that orders cannot reach him, or goes on 
board a ship about to sail for a distant port, he is liable to be tried 
and convicted of desertion though on furlough at the time A 
soldier stationed, for example, at Ipswich, who obtains a pass to 
Bristol, and during his leave is found at Liverpool in civilian 
costume on board a ship about to sail for New York, may be tried 
for desertion 

22. If a soldier commits an act which is apparently a prelude 
to, or an attempt at, desertion, although no actual absence can be 
proved, eg, if he is caught in the act of slipping past a sentry, or 
climbing over a barrack wall in plain clothes, he may be charged 
with an attempt to desert 

23 The fact that a soldier surrenders is not proof by itself that 
he intended to return, even though he is in uniform at the time of 
surrender It may not be possible to prove where the man has 
been during his absence, but evidence that the military patrols 
had searched carefully in the neighbourhood of the barracks with¬ 
out finding him, would show that be must have gone to a distance 
or concealed himself From this and other circumstances the 
court may infer that lie surrendered because he could not effect 
bis contemplated escape 

24. A soldier charged with desertion may be found guilty of 
attempting to desert or of being absent without leave, and, on 
the other hand, a soldier charged with an attempt to desert may 
be found guilty of actual desertion or of being absent without 
leave 2 In any case of doubt as to whether one or the other offence 
has been committed, the court should find the accused guilty of 
the less offence A soldier guilty of desertion forfeits, if serving 
on his original engagement, the whole of his prior service, and, if 
serving on a re-engagement, all prior service rendered during the 
period of re-engagement, and is liable to serve for the term of his 
original enlistment, or re-engagement as the case may be, reckoned 
from the date of his conviction, or of the order dispensing with 
his trial 3 

25. In addition to the offences of desertion and attempted 
desertion, the offence of persuading, attempting to procure, &c , 
any person subject to military law to desert is punishable under 
s 12 If these offences are committed on active service the penalty 
of death may be awarded f if not on active service, imprisonment 
may be awarded for the first offence and penal servitude for the 


1 See specimen charge No 33, p 720 

• See A A 56 (3) (4) 

* A A 79 and 84 As to court of inquiry in case of absence without leave lor twenty one 
days, see A A 72, and as to procedure in case oi confession of desertion or fraudulent 
•abstinent, see A A 73. 
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second or any subsequent offence S 14 makes it an offence to Ch. Ill 
assist a person subject to military law to desert, or to neglect to ~~ 
take steps to prevent desertion or attempted desertion 1 

26. As a general rule a soldier quitting his corps and enlisting Desertion 
in another should not be charged with desertion but with fraudu- fenuSSt'" 
lent enlistment 2 under s 13, for the very act of enlisting in another ment 
corps (unless in an exceptional case) shows that he did not intend 

to leave His Majesty’s service On the other hand, if he does so 
for the purpose of avoiding a particular service —e g , service 
abroad—or if during his absence he conducts himself so as to 
show that when he quitted the service he did not intend to return 
to it but changed his mind, he might properly be tried for deser¬ 
tion But, as already observed, it will suffice, except m very special 
cases, to prefer a charge of fraudulent enlistment alone 

27. Under s 13 the offence of fraudulent enlistment applies Fnuduient 
to two classes of case, viz , (1) the enlistment by a person belong- enhstment 
ing to the regular forces, or Territorial Army when embodied, 

into the regular forces or into any force raised m India or a colony , 
and (2), the enhstment of a person belonging to the regular forces 
into the Territorial Army, the reserve forces oi the Royal Air Foret, 
or his entry into the Royal Navy 

The punishment for a first offence is imprisonment or less 
punishment, for a second or subsequent offence penal servitude 
may be awarded 

28. In addition to the offence of absence without leave, other Absence 
offences of a similar character are dealt with in s 15, e g , failing fr ^“ de 
to appear at an appointed place of parade These are, so far as is quitting 
necessary, referred to in the notes to the Act where are also ex- ^f ranks » 
plained certain technical requirements as to the proper proof of 

the offences 3 


55 16-18 Disgraceful Conduct 

29 Scandalous behaviour on the part of an officer is an offence Scandalous 
under s 16 and the only punishment that can be awarded is that b^officer 1 
of cashiering 4 The circumstances in which a charge under this 
section can properly be preferred are explained in the notes to the 

Ac* 

30 Ss 17 and 18 (4) deal with the military offences of stealing, Military 
embezzlement and fraudulent misapplication and (m the case of offences* 

s 18 (4) ) with receiving stolen property of stealing. 

Ordinary thefts from civilians may be dealt with by the civil &c 
courts or they may be tried by court-martial under s 41 as civil 
offences , but to steal, embezzle or fraudulently misapply public 
or regimental money or goods or property belonging to a person 
subject to military law or to various military institutions has, m 
accordance with long established practice, been singled out for 
punishment as a military offence 

31. The military offences under s 17 of stealing, embezzlement stealing, 
and fraudulent misapplication, or of being concerned in or conniv- funder 


1 Seespecimen charge No 36, p 721 

2 See specimen charges Nos 34 and 3% p 721 

3 See specimen charges Nos 37-40 pp 721-2 

4 See specimen charges Nos 41 and 42, p 722. 
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Stealing, 
&c , under 
s 18(4) 


Elements 
of offence 
of steilmg 
under ss 17 
and 18(4) 


Elements 
of offence 
of embezzle¬ 
ment under 
ss 17 and 
18(4) 


Elements 
of offence 
of fraudulent 
misapplica 
tion under 
ss 17and IS 
(4) 


Receiving 
under 
s 18(4) 

Stealing 
from a 
comrade 


mg at such stealing, &c , can only be committed by persons subject 
to military law who are charged with or concerned m the care of 
public or regimental money or goods, and the offences must be in 
respect of such money or goods The maximum sentence is 
penal servitude 

32 1 he military offences of stealing, embezzlement, and fraudu¬ 
lent misapplication under s 18 (4) can be committed by any person 
subject to military law, but the offences must be in respect of public 
money or goods or the property of a person subject to military law 
or of a regimental institution, mess or band, or of the Navy, Army 
and Air Force Institutes The maximum sentence is imprison¬ 
ment 

33 lhc elements necessary to constitute an offence of stealing 
undei either of these sections are the same as m the case of the 
civil offence oi stealing, that is to say, the property stolen must 
have been taken and carried away by the offender without the 
consent of the owner, fraudulently and without a claim of right 
made m good faith, with intent, at the time of such taking, per¬ 
manently to deprive the owner thereof But a person may be 
guilty of stealing notwithstanding that he has lawful possession 
of the thing stolen, if, being a bailee or part owner thereof, he 
fraudulently con\erts it to hr^ own use or to the use of any person 
other than the owner 1 

34 The ordinary civil offence of embezzlement is committed 
by a person employed in the capacity of clerk or servant who 
fraudulently misappropriates property deliveied to or received 
or taken into possession by linn for or m the name or on the account 
of his master or employer The military offence of embezzlement 
under ss 17 and 18 (4) is of wider application, because, although 
the other elements of the offence are the same as m the civil 
offence of embezzlement, any person to whom ss 17 and 18 (4) 
apply may be found guilty of embezzling the specific form of 
pioperty mentioned therein though he is neither a clerk nor 
servant It should be remembered that the offence of em¬ 
bezzlement can only be committed m respect of property 
which the offender has received for ” but not "from” the 
person to whom it belongs 2 

35 The offence of fraudulent misapplication under ss 17 end 
18 (4) includes all cases where property, which is properly in the 
possession of the offender, is fraudulently misapplied by him 
either to Ins own use or to that of any other person Stealing 
therefore, other than stealing as a bailee (see para 33) would not be 
a fraudulent misapplication 3 

36. The offence of receiving under s 18 (4) is committed by a 
person subject to military law who receives any of the property 
mentioned m the paragraph knowing it to ha\e been stolen 4 

37. Stealing from a person subject to military law who is a 
comrade is regarded as peculiarly disgraceful, seeing that in the 
daily routine of barrack life, soldiers must constantly leave exposed 
their arms, accoutrements, or kits as well as private property. 


1 See Specimen charges Nos ,46,53 55, pp 723-5 
- See specimen charges Nos 43 and 56, pp 722 and 725, 

3 See specimen charges Nos 44, 45 and 47, p 723, and No 108, p 734 

4 Sec specimen charge No 55, p 725 
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such as money, watches, pipes, &c , trusting to the honour of Cb III 
their comrades When missing articles are private property, and 
are found in the possession of another, there is a strong presump¬ 
tion that they were stolen, especially if the accused absented him¬ 
self, and is discovered to have paw ned or sold them But it must 
be recollected that an intention to steal is essential, and that the 
mere taking of an article without that intent is not criminal So 
that if a soldier openly takes an article belonging to another, and 
returns it, or, though he absented himself, did not secrete the 
article or make any attempt to sell or pawn it, then the presump¬ 
tion is against his being guilty of stealing It will often be desir¬ 
able to obtain evidence as to any custom of borrowing which may 
have prevailed in a particular room, or as between the accused and * 
the owner of the article or other comrades, and as to any other 
circumstance tending to show whether the accused might reason¬ 
ably have supposed that his taking the article w ould not be 
objected to Ihe restoration of an article does not, of course, by 
itself prove that the article wa^> not stolen, but evidence of the 
above nature will often go far to show whether an article was in 
fact stolen or not Again, the accused may show that he obtained 
the articles in a bona fide transaction, or that he found them appar¬ 
ently without an owner, and without any name or mark on them 
by which the owner could be found The fact of lost articles being 
found in the valise, or m the bed of a soldier, is not by itself proof 
that he stole the articles They might have been put there un¬ 
known to him, perhaps intentionally by the real thief A soldier 
should not in such a case be tried for stealing unless there are other 
circumstances from which it might be inferred that the articles 
were m his valise or bed with his knowledge 1 The improper 
possession by one soldier of a comrade's necessaries wheie there 
is no evidence of theft, is a different question it is not an offence 
against the comrade, but is an offence against military rules, and 
may, irrespectively of any fraudulent intent, be punished under 
s 40 


38. A subordinate is frequently tempted to commit the offence Supervisio* 
of stealing, embezzlement or fraudulent misapplication it he finds of person* 
that his transactions are not regularly supervised, and that minor Stmst l ° n 
irregularities pass unnoticed All officers, therefore, who have to 
do with the supervision of institutes or the accounts of pay 
serjeants or other non-commissioned officers, should be most 
careful to see that the forms and regulations of the service are 
strictly and invariably observed Nothing can be more unjust 
and inexcusable than for an officer, through indolence or careless¬ 
ness in doing his own duty, to expose a soldier to temptation which 
may prove his rum 


39 An accused person charged with stealing may be found special 
guilty of embezzlement or fraudulent misapplication , if charged 


with embezzlement, he may be found guilty of stealing or fraudu- leiationto 
lent misapplication 2 S“g,4c 


40. Offences of a fraudulent nature which are not particularly other 
specified m any of the earlier provisions of the Act are dealt with a^raudufent 
ms 18 (5) This paragraph applies to such forms of fraud as the nature 


1 SeeCh VI, paras 21-27 
8 A A 56(1) (2) 
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Ch. Ill adulteration of beer belonging to a mess or the obtaining of 
— money or property by false pretences with intent to defraud 1 
other 41. It will be noticed that other disgraceful offences besides those 

offences fuI relating to dishonest peculation fall under s 18 Malingering , 
feigning or producing disease or infirmity, wilful maiming with 
intent to render unfit for service , wilful misconduct or dis¬ 
obedience producing or aggravating disease or infirmity or delay¬ 
ing its cure , and disgraceful conduct of a cruel, indecent or 
unnatural kind are all constituted as offences under the section 2 
The maximum sentence for each of these offences is two years 1 
imprisonment, with or without hard labour 

s 19 Drunkenness 

Drunkenness 42. S 19 of the Army Act creates only one offence, viz , drunk¬ 
enness, and m all cases, whether the act was committed on duty or 
not on duty, the charge should be ‘' drunkenness ” 3 If the offence 

was committed when on duty, or after the accused had been warned 
for duty, the fact that the offence was so committed and the nature 
of the duty should be specified in the particulars of the charge 
Drunkenness includes intoxication from the effects of opium 
or any similar drug as well as from liquor Under the Army Act, 
an officer should be tried for the specific offence of drunkenness, 
whether on duty or not on duty, as the case may require, instead ot 
being charged, as formerly, in the case of drunkenness not on duty, 
with conduct unbecoming the character of an officer and a gentle¬ 
man 

Drunkenness 43. A non-commissioned officer may be tried by a court- 
byNCO, martial for even a single act of drunkenness, whether committed 
on duty or not on duty The commanding officer has, however, 
complete discretion whether to send the offender for trial or not, as 
the obligation of dealing summarily with a private soldier charged 
with drunkenness otherwise than under aggravating circum¬ 
stances, does not extend to the case of a non-commissioned officer 4 
Drunkenness A private soldier can also be tried by court-martial under 

by private s 19 for any act of drunkenness, whether on duty or not on duty , 
soldier but the practical effect of this section is materially affected by 
s 46, which declares that the commanding officer shall deal sum¬ 
marily with the case of a soldier charged with drunkenness, unless 
he has been guilty of drunkenness on not less than four occasions 
in the preceding 12 months, or unless the offence was committed 
on active service or on duty, or after the offender was warned for 
duty, or when the offender was by reason of drunkenness found 
unfit for duty Although, therefore, under s 19, courts-martial 
have complete jurisdiction to try and punish cases of drunkenness 
which are directed to be dealt with summarily under s 46, and this 
jurisdiction is not limited by s 46, yet a commanding officer will 
be guilty of a grave breach of duty and of the provisions of the 
Act, if he disregards the directions in s 46 with respect to dealing 
summarily with such a case of drunkenness charged against a 
private soldier 5 

1 Sec specimen charges Nos 57-59, p 725 

* See specimen charges Nos 48-52 and fcO, pp 723-5 

8 See specimen charge No 61, p 726 

4 \ A 46 193(1) And see KI< 559 

5 See k R 574-580 The directions in A A 46 do not affect the right of the soldier to elect 
to be tried by a district court martial (A A 46 (8)) 
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45. From a military point of view, drunkenness on duty is Ch. Ill 
considered in reference to the soldier being fit or not fit for duty Dlull j7[ mess 
There cannot be any distinction between various degrees of OQ dut> 
drunkenness when on duty Soldiers therefore are carefully 
inspected before being put on duty, so as to ascertain their fitness 

If the superior, knowing a man to be drunk, out of good nature 
allowed him to proceed with the duty, or if, through careless¬ 
ness, he passed a man as sober when he was not sober, then, as 
a rule, m awarding punishment, the man should not be treated 
as having been drunk on duty 

A soldier on the line of march is on duty from the beginning 
to the end of the march, and if drunk in his billet or halting place 
may be dealt with as having been drunk on duty 1 

46. In ordinary routine circumstances, a soldier unexpectedly soidierun- 
called on to perform some duty for which he has not been warned— 

as (for example) if summoned from a canteen or from some public dutv °" 
sports—and found to be unfit for duty, should in practice be dealt 
with as for ordinary drunkenness 

47. In the olfence of drunkenness the attendant circumstances Lvidence 
affect the amount of punishment, and evidence should be given 

m all cases as to the circumstances Evidence should also be stanecsof 
given as to whether the drunken man was riotous or not, so that drunke * ines< 
punishment may be apportioned accordingly Nothing can 
justify a soldier striking or offering violence to a superior, and great 
care is therefore enjoined to be taken to avoid bringing drunken 
soldiers in contact with their superiors Mere abusive and violent 
language used by a drunken man, as the result of being taken into 
custody, should not be used as a ground for framing a charge of 
using threatening or insubordinate language to a superior officer 2 
If a court-martial be required at all, discipline will generally be 
upheld by merely bringing the man to trial either for drunkenness 
(if he is liable to be tried) or for an offence under s 40, treating the 
language as in the nature of riotous conduct only, and to that 
extent aggravating the offence An offence of drunkenness 
committed when the offender is not on duty or has not been warned 
for duty is as a rule sufficiently dealt with by the imposition of a 
fine 3 

48. Drunkenness often has to be considered by courts-martial 

not as an offence itself, but m relation to greater offences, which delation 
it accompanies It is a principle of English law that drunkenness 
is no excuse for crime 4 But where intention is of the essence of the 
offence, drunkenness may justify a court-martial m awarding a 
less punishment than the offence would otherwise have deserved, 
or reduce the offence to one of a less serious character Thus, 
if an ordinarily steady respectful man commits himself when drunk 
by the use of insubordinate language, it may be clear that he did 
not really intend to be insubordinate , and though the offence 
cannot be passed over, yet a more lenient punishment will meet 
the justice of the case than if the same man had used the same 


1 See K R 576 

2 Where, however, a soldter under the influence of drink strikes a superior officer or is 
guilty of any other offence, it is the duty of the convening officer to consider carefully 
according to the circumstances, whether it is necessary to charge the more serious offence 

3 K R 577 

4 See generally Ch VII, para 6 et $eq 
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Falsifying 

documents 


language deliberately when sober So, too, acts, which if done 
deliberately would show a wilful defiance of authority, may, if the 
man was drunk, be regarded as amounting only to the less offence 
of bimple disobedience So, too, if it should appear that a man 
absenting himself in circumstances which might ordinarily show 
an intention of not returning, was drunk, the court would be justi¬ 
fied in treating the absence as a mere drunken frolic, and finding 
the man, though charged with desertion, guilty of absence without 
leave So again, a man so drunk as to be incapable of attending 
parade should be charged with drunkenness rather than with an 
offence undei s 15 (2) of the Act 

ss 20-22 Offences m relation to Persons m Custody 

49 Under s 20 a guard commander who releases, wilfully or 
otherwise, a person committed to his charge, or the commander 
or any member of an escort who wilfully, or without reasonable 
excuse, allows a person in his custody to escape, is liable to be 
sentenced to penal servitude if he acted wilfully, or to imprison¬ 
ment if the offence was not wilful S 21 deals with various 
offences m connection with irregular arrest or confinement, whilst 
s 22 makes it an offence for a person m arrest or confinement or 
prison or otherwise m lawful custody to escape or attempt to 
escape 1 All the offences under these sections can be committed 
by any person subject to military law 

ss 23-24 Offences m relation to Property 

50 Corrupt dealings m respect of supplies to the forces render 
any person subject to military law liable, under s 23, to imprison¬ 
ment S 24 is concerned with deficiencies m, improper dealings 
with, and injury to, various forms of military or public property 
issued to a soldier for his use or entrusted to his care for military 
purposes It is also an offence under this section for a soldier to 
make away with by pawning, selling, destruction or otherwise 
any military or air-force decoration granted to him, wilfully to 
injure the property of an officer or comrade, of a regimental mess 
or band, or of a regimental institution or any public property , or 
to ill-treat a horse or other animal used in the public service 2 ^ It 
will be noted that an officer cannot be c harged under s 24 

ss 25-27 Offences m relation to False Documents and Statements 

51. The offences comprised m s 25 and especially those m the 
first two paragraphs of that section, dealing as they do with the 
falsification of official documents of a military natuie, require 
particular notice 

Para (1) of s 25 deals with false or fraudulent statements 
or omissions with intent to defraud, knowingly made by a person 
m a return, pay-list &c , or other document where the document 
is either made or signed by the person in question or there is a 
duty cast upon him of ascertaining its accuracy 8 If, for example, 

1 See specimen charges Nos 62-67 pp 726-7 

1 See specimen charges No 38 p 721, and Nos 68 and 09, p 727 

J See specimen charges Nos 70-73, pp 727-8 
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a quartermaster-serjeant makes false entries as to payments made Ch III 
by him in a book which it is his duty to keep m his official capacity, 
he may be charged with knowingly making false statements under 
this paragraph or, if there is evidence to show that the effect of the 
false entries would be to defraud some person, he may be charged 
with knowingly making fraudulent statements Similarly if he 
omits to make in the book entries of payments made by him, 
he may, if the evidence justifies such a course, be charged with 
knowingly making such omissions with intent to defraud 

52. Para (2) of s 25 deals with the suppression, defacement, Suppression, 
alteration or destruction of any document by a person w ho has a ^iments. 
duty to preserve or produce it, where the suppression, &c , is carried 

out with an intent to defraud or injure some person 1 

53. The making of false accusations or false statements of a False 
particular character are the offences mentioned in s 27 The accusatlons * 
first two paragraphs are applicable to officers and soldiers, the last 

two to soldiers only (including non-commissioned officers) To 
suppress knowingly and wilfully any material facts m connection 
with complaints for the redress of wrongs under ss 42 and 43 of 
the Army Act is an offence under para (2) 2 

ss 28-29 Offences in relation to Courts-martial 

54. S 28 contains important provisions as to the failure of Offences 
persons subject to military law to attend courts-martial as wit- by Wltliesses 
nesses^after being duly summoned or ordered to attend, and as 

to their refusal to be sworn as witnesses or to produce documents 
in their possession or to answer questions to which a court-martial 
may legally require an answer None of these offences is triable 
by the court before which the offence was committed Similar 
offencefe by civilian witnesses are dealt with under s 126 

55 Contempt of a court-martial by the use of insulting or Contempt 
threatening language or by the interruption or disturbance of the ofcourt 
proceedings of such court is an offence under s 28 (5) if committed 
by a person subject to military law This offence may either be 
tried before another court-martial, or the court before which the 
offence is committed may order the offender to be imprisoned, 
wAh or without hard labour or, if a soldier, to undergo detention 
for a period not exceeding twenty-one days Such order does not 
require confirmation and may be carried into effect at once S 126 
(3) deals with contempt of court by persons not subject to military 
law 

56. S 29 deals with the wilful giving of false evidence by False 
persons subject to military law when examined on oath or solemn evldence 
declaration before a court-martial or any court or officer authorised 
under the Army Act to administer an oath 3 , upon conviction a 
sentence of imprisonment, with or without hard labour, may be 
awarded As in the analogous civil offence of perjury, a person 
charged under this section is not liable to be convicted solely 
upon the evidence of one witness as to the falsity of any statement 
alleged to be false 


1 See specimen charges Nos 74 and 75, p 72S 

2 See specimen charges Nos 76 and 77, pp 728-9 

2 See specimen charge No 78, p 729 
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ss 30-31 Offences m relation to Billeting and Impressment 
of Carnages, &c 

57. These sections do not require any special comment in this 
Chapter Para (2) of s 30 applies to officers only 

55 32-34 Offences m relation to Enlistment 

58 The offence of fraudulent enlistment which falls under 
s 13 is dealt with in para 27 above The provisions of ss 32 and 
33 are applicable to persons who have ' become subject to military 
law ' 

The former section makes it an offence for such person after he 
has been discharged with disgrace from the Army or Royal Air 
Force or dismissed with disgrace from the Royal Navy to enlist 
in the regular forces without declaring the circumstances of his 
discharge or dismissal S 33 applies to any wilfully false answer 
to a question in an attestation paper 1 S 34 (general offences 
in relation to enlistment) does not require any detailed consider¬ 
ation 

55 35-40 Miscellaneous Military Offences 

59. Ss 35-39 do not call for special notice but it will be observed 
that omy an officer or non-commissioncd officer can commit the 
offence of striking or ill-treating a soldier and the other offences 
mentioned in s 37 

60 The offence of conduct, &c , to the prejudice of good order 
and military discipline is fully dealt with in the notes to s 40 where 
examples are given of offences commonly chaigcd under this 
section 2 A person subject to military law is not to be charged under 
s 40 for an offence which is a specific offence under any other 
provision of the Act, and is not a civil offence , although the con¬ 
viction of a person so charged is not necessarily invalidated 
Before, then, an offender is charged under this section, the conven¬ 
ing officer must satisfy himself not only that the act, conduct, 
disorder, or neglect is to the prejudice of good order and military 
discipline, but also that it is not any one of the offences specifically 
punishable under the Act If he fails to do so he will be responsible 
for contravening the Act, notwithstanding that the convictiorw is 
not invalidated Attempts to commit military offences specified 
in the Army Act are not, with one or two exceptions, specifically 
made offences, and therefore can be tried under this section 

5 41 Offences punishable by ordinary Law 

61 These offences are dealt with m Chapter VII 

(u) Punishments 

62. Having laid down the offences, the Act provides (s 44) 
a scale of punishments which can be awarded by courts-martial 
to officers and soldiers respectively With two exceptions, each 
particular offence under the Act has a maximum punishment 
assigned to it and by s 44 provision is made enabling the court 
to award a less punishment If, for example, the maximum 

1 See specimen charges Nos 79 83 pp 729-30 
1 See also specum n charges Nos 85 94, pp 73( 



OII-rNClS AND PUNISHMENTS 


29 


punishment assigned to an offence is penal servitude, either Ch III 
imprisonment or a punishment lower in the scale for officers or *” 
soldiers (as the case may be) can be awarded in its place A 
maximum punishment is not intended to be imposed unless the 
offence committed is the worst of its class, or is committed by a 
habitual offender, or in circumstances which require an example 
to be made, and of course will not always be imposed even m 
such cases 

Ihe two exceptions mentioned above are the offence of behaving 
in a scandalous manner under s 16 where the only punishment 
is cashiering, and the civil offence of murder under s 41 (2) m 
which case death is the only punishment 

All punishments that can be awarded by courts-martial under 
the Army Act are included in s 44 with the exception of certain 
sentences which are applicable to warrant officers only (s 182), 
and a sentence of dismissal from His Majesty’s service m the case 
of a non-commissioned officer or private of the volunteers or 
Territorial Army (s 181 (6) ) 

63. Under s 44, two or more punishments included in Lhc f ombmed 
scale of punishments applicable to officers and soldiers respectively £^nts" 
may and, in one case, must, be awarded in combination Thus an 
officer or non-comnussioned officer sentenced to forfeiture of 
seniority of rank may also be sentenced to reprimand or severe 
reprimand , or a soldier sentenced to penal servitude or imprison¬ 
ment may also be sentenced to be discharged with ignominy from 
His Majesty's service Provisos (2), (3), (4), (6), (11) and (12) to 
s 44 which deal with combined punishments must be referred to 
for their terms Inference should also be made in this connection 
to ss 182 and 183 dealing respectively with the punishment of a 
warrant officer and of a non-commissioned officer 

The case referred to above where combined punishments must 
be given is that of an officer who, before he is sentenced to penal 
servitude or imprisonment, must be sentenced to be cashiered 1 A 
non-commissioneel officer sentenced to penal servitude, field 
punishment, imprisonment or detention is deemed to be reduced 
to the ranks even if a sentence of reduction is not specifically 
awarded bv the court 2 

*64 The introduction, in 1906, of the punishment of detention Detention 
into the scale of punishments applicable to soldiers (including 
non-commissioned officers) was effected with the object of saving 
soldiers convicted of offences against discipline under the Army 
Act and not discharged with ignominy, from being subjected to 
the stigma attaching to imprisonment A court-martial ought 
not, therefore, to sentence to imprisonment a soldier convicted of 
a purely military offence, and if the court imposes imprisonment 
in contravention of this principle, the confirming officer should, 
except in very special circumstances, commute the sentence to a 
sentence of detention If the sentence is imprisonment combined 
with discharge with ignominy, the confirming officer, when com¬ 
muting to detention, must also remit the discharge with ignominy, 
as such discharge cannot accompany a sentence of detention 3 


1 \ A 44 (proviso(2)) 

2 A A 1SJ(4) 

8 Set generally I\ K 652, 
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Gh III 65 llie Army Act does not allow the infliction of corporal 
—' punishment, but provides (s 44, proviso (5)) that a court- 

FleIcl martial may award for any offence committed by a soldier on 

pums ment. active bervice svl Ji field punishment, other than flogging, or 
attachment to a lived object, as may be directed by rules made 
bv a Secretary of State The rules made in pursuance of the 
above enactment must be referred to for further details on this 
subject 1 


Articles of War 

Articles 66. In conclusion must be noticed the power of His Majesty, 

°i war under s 69, to make Articles of War for the better government of 
oflicers and soldiers Such Articles may be made applicable to 
officers and soldiers at home or abroad, and must be judicially 
noticed by all judges, and m all courts Ihe penalty of death or 
penal servitude cannot be imposed by an Article of War, except 
for an offence expressly made liable to such punishment by the 
Act itself, nor c?n ail Article of War render any offence punishable 
under the Act liable to be punished in a manner which does not 
accord with the provisions of the Act The enumeration of oftences 
in the Act is so complete, that the necessity for the exercise ot the 
power of making Articles of War for the purpose of creating offences 
would appear unlikely to an Q e 


1 The rules are printed on p 787 



31 


CHAPTER IV 


ARREST INVESTIGATION BY COMMANDING OFFICER 
SUMMARY POWER OF COMMANDING OFFICER 
SUMMARY AWARDS UNDER S 47, ARMY ACT 
PROVOST MARSHAL DISCIPLINE OF TROOPS WHEN 
ATTACHED TO OR ACTING WITH NAVAL OR AIR 
FORCES OR WHEN PASSENGERS ON BOARD HIS 
MAJESTY'S SHIPS 


(t) Arrest 

1. Whenever any person subject to military law is charged with Mll J^\ ry o{ 

an offence, he may be taken into military custody, which means p^reon 7 
putting the offender under open arrest, or close arrest, or in ^£ ged 
confinement 1 offence 

2. An officer is put under arrest either directly by the officer Arrest of 
who orders it, or (more generally) by the adjutant or a field officer officer 
of a unit when the arrest is ordered by the commanding officer of 

that unit, and by a staff officer when the arrest is ordered by a 
superior officer, and not through the channel of the commanding 
officer The order may be verbal or written, the latter method as 
more formal being preferable, except where the offence is com¬ 
mitted in the presence of the commanding or superior officer 
On being put under arrest, an officer is deprived of his sword 

3. Ihe arrest may be either close or open, according to the 4rrestmay 
direction of the officer who ordered it An officer under close o^ oseor 
arrest is placed under the charge of an " escort " consisting of 
another officer of the same rank, if possible The King’s Regula¬ 
tions direct that an officer under close arrest shall not leave his 
quarters or tent except to take exercise under supervision , but 

an officer under open arrest may be permitted to take exercise at 
stated periods within certain limits, which are usually the 
precincts of the barracks or camp of his unit, he must not, 
however, appear out of uniform, or at mess, or at any place of 
amusement or public resort (such as a billiard room), nor must he 
wear sash, sword, belt, or spurs 2 An officer placed under arrest 
should always be informed m writing of the nature of the arrest, 
which will be governed by the circumstances of the case , and any 
change in the nature of the arrest should be notified m writing to 
him An officer may, if the circumstances of the case require it, 
be placed under the charge of a guard, piquet, patrol, or sentry, or, 
if abroad, m the custody of a provost marshal 3 An officer under 
arrest may be ordered or permitted to attend as witness before a 
court-martial, or before a civil court 

4. As a rule, a commanding officer will not place an officer under w 

arrest without investigation of the complamt or the circumstances ceded^y* 
tending to criminate him , though cases may occur in which it 
would be necessary to do so It is the duty of the commanding 


1 A A 45 (1), (2) h R , 533-540 

2 K R 538 

*KR 538(c) See also para 40 of this chapter 
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officer to report each case of arrest without unnecessary delay to 
the proper superior military authority 1 

5. It is expressly laid down by s 45 (3) of the Army Act, that 
a junior officer may order the arrest of a senior (even of a different 
corps or branch of the service), if engaged in any quarrel, fray, or 
disorder In the case of any glaring impropriety, such as drunken¬ 
ness on parade, it may become the duty of a junior to take such an 
extreme measure 

6. This was clearly shown by the order on a court-martial for 

the trial of Brevet Lieut -Col H at Plymouth, in 1819 Lieut - 
Col H appeared at a regimental parade m a state of intoxication, 
and was put under arrest by Captain E , one of his junior officers 
He was tried ” for being drunk on duty when under arms inspecting 
” the guards and piquet of the Regiment of Foot,” and 

sentenced to be cashiered , the court observing that the occurrence 
of a commanding officer being put under arrest while in the actual 
command of a regimental parade was unprecedented in their 
experience , and that the circumstances detailed in evidence were 
not of that imperious urgency as to have called for the immediate 
adoption of so very strong a measure The Prince Regent, 
however, m confirming the finding and sentence, took occasion 
to signify that he could not allow the observations of the court to 
go forth to the army without explaining ” that the court are in 
“ error when they suppose that circumstances mav not occur 
” even upon a parade to justify a junior officer in taking upon 
” himself the strong responsibility of placing Ins commander in 

arrest, such a measure must rest alone upon the responsibility of 
" the officer who adopts it, and there are cases wherein the disci- 
” phne and welfare of the service require that it should be assumed 
" In the present instance the sentence of the court appears to 
” afford a full justification of Captain E’s conduct in the placing of 
" Lieut -Col H in arrest, though it would have been more regular 
" if that officer had continued to rest upon his own responsibility, 
*' without calling a meeting of his brother officers to support it by 
" their opinions ” 

7 Except in the circumstances mentioned m s 47 (3) of the 
Army Act, an officer has no right to claim trial by court-martial 2 


8. The release of an officer under arrest may be oidered by the 
officer who imposed the arrest, or the superior to whom it may 
have been reported , but, as a rule, except m cases of obvious 
error, the release is not to be ordered without the sanction of the 
highest authority to whom the case may have been referred 3 An 
officer released, unless such release is specifically without prejudice 
to re-arrest, will not again be arrested on the same charge, unless 
some new and special circumstances have arisen 

9, Peers and Members of the House of Commons are not 
privileged from arrest, but the fact and cause of the arrest should 
always be communicated to the Lord Chancellor, or to the Speaker, 
as the case may be 


1 KR 534 (6) 538 (a) See for summary of the provisions of the Ad ami ruhs ioi 
preventing unnecessaiy detention in arrest, A A 45. and note 1 thereto 

* K R 538 (/) 

5 K R 538 (e) 
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10 The rules which govern the close and open arrest of officers C ^_ 1V 
apply also to warrant officers Non-commissioned officers Arrest of 
will, as a rule, when charged with a serious offence, be placed warrant and 
under arrest forthwith , but in case of doubt as to the commission SSSsSied 
of the offence, the arrest may be delayed , and if the offence is not officers 
serious, it may be disposed of without previous arrest 1 

11. A private soldier taken into military custody on a charge Confine- 
of having committed an offence is placed either under close arrest ^"ate 
or open arrest Close arrest in the case of a private soldier means soldiers, 
confinement under charge of a guard, piquet, patrol, sentry or 
provost marshal He will not be placed under close arrest unless 
confinement is necessary for his safe custody or for the main¬ 
tenance of discipline For minor offences, such as absence from 

roll call, overstaying a pass, and other slight irregularities in 
quarters, soldiers are placed under open arrest A private 
soldier under open arrest will not quit barracks (except on duty or 
with special permission) until his case has been disposed of, but he 
will attend parades and may be ordered to perform all duties 2 

In permanent barracks soldiers under close arrest will usually 
be detained in a guard detention room 3 They are never to be 
kept in irons, except when it is necessary for safe custody or to 
prevent violence When troops are in billets or on the line of 
march, or accommodation for the confinement of offenders is 
otherwise not available, a soldier in military custody may be 
committed, by order of his commanding officer, for a period not 
exceeding seven days, to any civil prison or lock-up 4 

While awaiting trial by court-martial or the promulgation 
of the finding and sentence of the court-martial which tried 
him, a soldier may be confined in a detention barrack, branch 
detention barrack, or barrack detention room When so confined 
he should be kept apart from soldiers undergoing sentence 5 
When a soldier elects to be tried by district court-martial under 
s 46 (8) of the Army Act, his commanding officer may, if he thinks 
the circumstances of the case warrant it, release him pending trial 6 
A soldier when confined can only be released by a competent 
authority, e g , if confined in a regimental guard room he can only 
Ije released by the authority of the commanding officer of the 
regiment, and if in a garrison guard room by the authority of the 
officer commanding the garrison 

12. Except on active service, an offender, while under close ^ f e ^°[^ Ance 
arrest, is not to be required to perform any duty other than ^hiieunder 
personal routine duties and such as may be necessary to relieve close arrest 
him from the care of any cash, stores, &c , for which he is re¬ 
sponsible, nor is he permitted to bear arms except in an emergency 

by order of his commanding officer, or on the line of march, or in a 
detention barrack for exercise or instruction If, however, by 
error, he is ordered to perform any duty, he is not thereby absolved 
from liability to be proceeded against for the offence for which he 


1 See para 3 above K R 534, 538, 539 (a) 

2 k R 534, 539, 540 (c) A-> to tiie duties ot N C Os in relation to the confinement of 

private soldiers, see K K 534 (g) 

8 K R 539 (6) \3 to soldiers m a state of drunkenness, see tb 535 
*KR 539 (/) For form ©f order, see Form Q in App ill to R P 

5 KR 718 md si c Form R in App III to R P 

« k R 552 (a) 




Ch IV 


Breaking 

arrest 


Improper 
release and 
allowing 
escape 


Receiving 
accused 
persons 
into cus¬ 
tody 


Account of 
offence 


Omission to 

deliver 

charge. 


34 ARREST POWER OF COMMANDING OFFICER, ETC 

is under arrest 1 On board ship he may be employed on fatigue 
duties, although he should not be placed on guard * 

13 The offence ot escaping or attempting to escape from arrest 
or confinement renders an officer liable to be cashiered, and a soldier 
liable to imprisonment 3 An offender confined to quarters, and 
quitting them for any purpose whatever, however short the time 
of lus absence, is strictly speaking guilty of breaking Ins arrest 
The gra\ity of the offence will depend mainly on whether the 
circumstances do or do not disclose deliberation, and intentional 
defiance of authority 

14 The offences of releasing without proper authority a person 
in custody, and of allowing a person in custody to escape, vary in 
gravity according to whether the offender acts wilfully or not, in 
the former case he is liable to penal servitude 4 

15 An officer or non-commissioned officer commanding a 
guard, or a provost marshal, cannot refuse to receive or keep any 
person committed to his custody by an officer or non-commissioned 
officer, but the committing officer or non-commissioned officer 
must, at the time of committal, or within 24 hours after, deliver 
to the officer or other person into whose custody the offender is 
committed a written account (generally termed the ‘‘charge”), 
signed by himself, of the offence with which the person committed 
is charged The commander of a guard will, upon the request of a 
person received into custody, inform him of the rank and name of 
the person preferring charges against him or ordering his arrest, 
and give to him a copy of the charge report as soon as he himself 
receives it 6 

16 The charge should contain, without any unnecessary detail, 
all the material points of the offence If a charge states that the 
accused was drunk, or absented himself, and a witness subsequently 
adds before an investigating officer that the accused struck a non¬ 
commissioned officer, or used threatening language, the presump 
tion is that the conduct of the accused was not at the time thought 
sufficiently serious to amount to an offence, and to be entered in 
the charge As a rule, the investigating officer would treat the 
fresh evidence merely as showing the nature and degree of the 
offence originally deposed to , but m some cases he may consi4pr 
it advisable to make this new evidence the substance of a specific 
charge 

17 The omission of the committing officer to deliver the charge 
will not justify the commander of the guard or provost marshal 
m refusing to receive a person into custody, much less in releasing 
such person The proper course for a guard commander, in the 
event of such omission, is to take steps for procuring the charge, 
or to report to the officer to whom his guard report is furnished 
that no charge has been delivered If the charge or evidence 
sufficient to justify the retention in custody of the person is not 
forthcoming within 48 hours after committal, the latter officer 
will order his release 6 


1 K H 540 

2 Vojage Regs , 88 

3 A A 22 As to escape, see notes 2 and 3 to that section 

4 A A 20 

b AA 45 (4), and K R 536 
# K R 536 
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18. It is the duty of the commander of the guard (immediately Ch. IV 
on the relief of the guard) to report in writing, to the officer to Dut ^ 
whom he is ordered to report, the name and offence of the accused, commander 
and the name and rank of the committing officer , and he should rT^amc 
include the charge in his report or, if it has not been delivered, and offence 
should state that fact If he fails to make this report within 24 ofaccused 
hours after the accused was committed, or where he is relieved 
from his guard within that period, then immediately on being so 
relieved, he himself commits an offence The report will, as a 
rule, be made to his commanding officer 1 

(n) Investigation by Commanding Officer 

19 The object of the report referred to in para 18 is to enable investiga 
the commanding officer of the accused, without dela>, to institute 
an investigation of the case There is some difference in the mg officer 
procedure m the c ase of an officer and in that of a soldier 

20. The case of an officer may be referred to a court of inquiry, in case of 
and need not, unless the officer requires it, be formally mvcbfi- oftlcer 
gated before his commanding officer 2 , but the commanding 
officer, in the case of an officer as well as of a soldier, is by s 4b 

of the Army Act made responsible for dismissing the charge, if 
it ought not to be proceeded with , and, if it ought to be proceeded 
with, for taking the proper steps under that section 

21. A case of a warrant officer, non-commissioned officer or in case of 
private soldier should, in the first instance, be investigated by soidier 
the company, &c , commander Where the accused is a private, 

this officer, if he decides that the case is a minor offence or a case 
of drunkenness, or of absence without leave, with which he can 
deal under the poweis delegated to lum under s 46 (9) of the Army 
Act and the King’s Regulations, 3 will either dispose of the case 
himself or leave it to his commanding officer to deal with The 
case of a non-commissioned officer must always be left to be dealt 
with by the commanding officer, except where the company, 

&c , commander has power to admonish or reprimand (but not 
severely reprimand) a non-commissioned officer not above the 
rank of corporal 4 * A case left to be dealt with by a commanding 
ofAcer must be investigated by the commanding officer himself 
He can dismiss the charge , remand the case for tual by court- 
martial , refer it to superior military authority , or, m the case 
of a private soldier, award punishment summarily, subject 
to the right of the soldier, in any case where the award or finding 
involves forfeiture of pay, and in any other case where the com¬ 
manding officer proposes to deal with the offence otherwise than 
by awarding a minor punishment, to elect to be tried by a district 
court-martial, and subject to the limitations imposed on the 
discretion of commanding officers by the King’s Regulations 6 
A warrant officer cannot be summarily punished except as provided 
for in s 47 of the Army Act (see (iv) below) A non-commissioned 


1 A A 21 (3), and K R 536 See for summary of the provisions of the Vet, and ra es 
for preventing unnecessary prolongation of confinement, A.A 45 and Dote 

a R P 8 and note 

• K R 542, 565 

4 KR 542 and S65 

8 A \ , 46 , R P 4, 7 , K R , 542-553 , para* 24 and 26, below. 
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Ch IV officer, though not legally exempt, is not allowed by the King’s. 

~~ Regulations to be summarily punished except as specially laid 
down therein A person subject to military law as a soldier 
but not belonging to His Majesty’s forces cannot be summarily 
punished 1 

Duty of 22. The duty of investigation requires deliberation, and the 

ducting™ exercise of temper and judgment, in the interest alike of discipline 
mvestiga and of justice to the accused The investigation usually takes place 
: in the morning, and must be conducted in the presence of the 

accused, 2 but, m the case of drunkenness, an offender should 
never be brought up till he is sober 3 

Examma- 23 After the nature of the offence charged has been made 
witnesses known to the accused, the witnesses present on the spot w ho depose 
to the facts for which he has been placed under arrest are examined 
In every case where the commanding officer has power to deal with 
the case summarily, the accused has a right to demand that the 
witnesses against him be sworn , and he will also have full liberty 
of cross-examination 4 * 

Decision of 24. The commanding officer, after hearing what is urged against 
ingofficer the accused, will, if he is of opinion that no military offence at 
all, or no offence requiring notice, has been made out, at once 
dismiss the charge 6 Otherwise, he must ask the accused what 
he has to say m his defence, and whether he has any witnesses to 
call, and will give him full opportunity both of making a state¬ 
ment and of supporting it by evidence, including the evidence of 
the accused himself and that of his wife 6 I he commanding 
officer will then consider whether to dismiss the case or to deal 
summarily with it himself, or to adjourn it for the purpose of 
having the evidence reduced to writing, with a view to having the 
case tried by court-martial or, when the accused is an officer below 
the rank of field officer or is a warrant officer, disposed of under 
s 47 of the Army Act 7 First and less serious offences of the 
class which he has authority under the King’s Regulations to 
dispose of summarily, without reference to superior authority, 
should, as a rule, be so dealt with, subject to the soldier’s right 
to elect before the award to be tried by a district court-martial 
If the offence does not belong to the above class, and the command¬ 
ing officer desires to dispose of it summarily, he must refer to 
superior authority by letter stating briefly the circumstances, 
and accompanied by the conduct sheets of the accused A charge 
for any offence, of whatever class, may, if the commanding officer 
thinks fit, be referred to superior authority, with an application 
for a district court-martial 8 

Caution as 25. During the investigation, the officer conducting it must be 
to express- careful not to let fall, before he disposes of the case, any expression 
opinion of opinion as to the guilt of the accused, or one which might 

1 A A 182 (1), 184 (2), K R , 558, 559, and as to summary punishments, see below, 

ra 31 ,et$eq ’ 

2 R P HA) 

! A C A K R / 535 whlch sweats the lapse of 24 hours before he is brought up 

A A 46(6), R P 3 (A), (B) aud note, qv also as to the evident of the accused himself, 

and of his wife ’ 

6 R P 4 (A) 

6 R P 3 (A) and note 

7 R P 4 (B) 

8 R P 4 , K R , 547-550 
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prejudice him at a subsequent trial 1 It frequently happens that ch. IV 
officers who have been present at the investigation are detailed — 
as members of the court convened in consequence of it, therefore, 
nothing should be said or done which might, though unconsciously, 
bias their judgment beforehand Conduct sheets should be 
examined by the commanding officer when, and not before, ne 
has satisfied himself as to the guilt of the accused 

26, If the commanding officer proposes to deal with the case Right of 
summarily, otherwise than by awarding a minor punishment, he ^S^urt 
must ask the soldier whether he desires to be dealt with summarily, martial 

or to be tried by a district court-martial, and the soldier may, if 
he chooses, thereupon elect to be tried by a district court-martial 
Save as aforesaid, a soldier has no right to claim a court-martial, 
except that, where the commanding officer has omitted to put the 
proper question to him, the soldier has a subsequent opportunity 
of making the claim 2 

As stated abov e, a commanding officer has power to award minor 
punishments without restriction, but should it happen, for example, 
in a case of absence without leave in excess of six hours, that a 
commanding officer proposes to deal with the offence by awarding 
a minor punishment, it will result that the decision constitutes a 
finding of “ guilty" in respect of the offence with resultant 
forfeiture of pay Consequently in such case, before final disposal, 
the soldier must be afforded an opportunity of electing trial b> 
district court-martial The principle does not apply in the case of 
deprivation by a commanding officer of acting or lance rank, 
since, although the deprivation might result in a reduction in 
the rate of pay, the loss would not amount to a forfeiture of pay 
within the meaning of s 13S of the Army Act 

27, Where a commanding officer adjourns the case for the Adjcurn- 
purpose of having the evidence reduced to writing, the evidence 

given by any witnesses before him must be taken down in writing summan of 
in the presence of the accused, 3 the accused must be allowed evidence 
to cross-examine within reasonable limits, especially if there is 
any variance between tlie evidence as taken down and that given 
on the prior investigation When all the evidence for the prose¬ 
cution has been taken, the accused, before he makes any state¬ 
ment, must be formally cautioned in the prescribed words This 
is most important, for any statement made by him at the takivg of 
the summary will be inadmissible at his trial unless he has first 
been duly cautioned Any statement or evidence of the accused 
will be taken down, but he will not be cross-examined upon it 4 * 

28, The evidence ana statement, if any (called the summary of Mode of 
evidence), must be taken down in the presence of the commanding taking 
officer himself, or of some officer deputed by him 6 If the com- summary * 
mandmg officer so directs, or if the accused so demands, the 
evidence will be taken on oath 6 Great care is necessary in 

the performance of this duty, the words used by the witness 


1 K R , 542 <«) 

* A A 46 (8) , R P 7; see also K R 566 and para 21 above 

* The accused and his wife, even if they have given evidence befoi 
-annotbe compelled to repeat their evidence 

4 R P 4 (E) 

6 R P 4 (C) 


the commanding officer, 
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or accused should as nearly as possible be taken down, and the 
summary should be free from any expression of opinion or con¬ 
jectures, and from matter not bearing on the case The difference 
not infrequently observable between the statements recorded in 
the summary of evidence and the evidence given before a court- 
martial may often be traced to the hasty or careless prepara¬ 
tion of the summary, rather than to any prevarication or desire 
to mislead on the part of the witnesses 

29 When the summary of evidence has been taken, the 
commanding officer must consider it and determine whether or 
not to remand the accused for trial by court-martial It may be 
that on reading the evidence the commanding officer will come to 
the conclusion that the case is one which ought to be disposed of 
summarily In such a case, unless the accused has himself 
elected to be tried by district court-maitial, the commanding 
officer will either rehear the case and dispose of it summarily, 
or, if he is not competent to do so without leave from superior 
military authority, will refer it to the proper authority In any 
other case he will remand the accused for trial by court-martial, 1 
and send to superior authority an application for a district or 
general court-martial 2 accompanied by the summary of evidence, 
the chaiges on which he proposes the accused person should be 
tried, and other documents , and in his letter of application he 
will state his reasons for desiring the particular description of 
court for which he applies If a court-martial is ordered or applied 
for, the accused can be kept in arrest or confinement until the 
charge is disposed of It is the duty of the commanding officer on 
reading the summary of evidence to note whether or not the 
evidence taken down m the summary corresponds with the 
evidence given at the inquiry before him 

At home stations, in all cases of fraud and indecency, the charge 
and summary of evidence must be submitted to the Judge- 
Advocate-General before trial is ordered 3 

30 The summary of evidence, like the depositions before 
justices, may be used for certain limited purposes at the trial, 4 
and also for the purpose of giving the accused notice of the charge 
he will have to meet, and the convening officer and president of 
the court notice of the case to be tried Either the summary 
itself or a true copy must be laid before the court-martial before 
whom the accused is tried 

(in) Summary power of Commanding Officer 

31. The power of the commanding officer to punish summarily a 
soldier is twofold first, the power under s 46 (2) (a)-{d), Army 
Act, to award detention, deduction from ordinary pay, and in the 
case of drunkenness a fine not exceeding two pounds, and, in case 
of offences committed on active service, field punishment and 
forfeiture of pay for not more than 28 days 5 , and, secondly. 
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the power under s 46 (2) (e), Army Act, and the King’s Regu- Gh IV 
lations to award the minor punishments of confinement to barracks, ~ 

extra guards or piquets, or admonition, subject and according 
to the provisions of para 560 (fc), King's Regulations, to which 
reference must be made The detention must in no case exceed 
twenty-eight days 1 Under the terms of the Army Act (s 46 (2) 

(d) ) a non-commissioned officer cannot be awarded field punish¬ 
ment or forfeiture of pay by Ins commanding officer, and under the 
King’s Regulations he is not to be subjected to summary or minor 
punishments by his commanding officer, save the summary punish¬ 
ment of deduction from pay under s 138 (4) of the Army Act 
(subject to tlu right to claim trial by court-martial), and the minor 
punishments of severe reprimand, reprimand or admonition 
A non-commissioned officer may be ordered to revert from an 
acting or lance rank to his permanent grade, 2 or may be removed 
from an appointment and reverted to his permanent grade, but 
this power of removal, if the non-commissioned officer’s permanent 
rank is higher than that of corporal, is not to be exercised without 
reference to superior authority 3 A commanding officer has no 
power to punish an officer or warrant officer. 

32. Drunkenness and absence without leave are the two offences Drunkrn 
which require to be most frequently dealt with by the commanding oess * 
officer, indeed, the case of drunkenness of a soldier, apart from 
exceptional cases, as described in Chapter III, must be so dealt 

with 4 * This obligation does not apply to a non-commissioned 
officer charged with drunkenness 6 

33. In dealing summarily with cases of absence without leave, Absence 
the commanding officer will have regard to the place of the soldier’s 
surrender or apprehension and all the circumstances of the case 

If the period of absence does not amount to six hours or upwards 
no pay is forfeited, except when the absence prevents the absentee 
from fulfilling some military duty which was thereby thrown on 
some other person, in which case the absentee will forfeit a day’s 
pay no matter how short his absence might be If the period of 
absence amounts to six hours, reckoned consecutively, but not to 
twenty-four hours, one day’s pay is forfeited If the period of 
absence exceeds twenty-four hours, the number of days’ pay 
forfeited would be the period m hours divided by twenty-four, 
any fraction over being counted as an additional day 6 

34. Under s 138 of the Army Act a soldier may be ordered to Forfeiture 
forfeit all pay for every day of absence either on desertion, or of P a y 
without leave or as a prisoner of war , also for every day of penal 
servitude, imprisonment, detention, or field punishment, under 
sentence, or in custody under any charge resulting in convict¬ 
ion by a court-martial or civil court, or under a charge of 
absence without leave resulting in an award of detention or field 
punishment by his commanding officer , also for every day in 
hospital on account of sickness, certified to have been caused by 


1 A A 46 (2) (a) , R P 6, and nott 

2 K R , *559 

J AA 183 proviso (e) K R , 273 

4 SeeCh IIT, para 44 

* A A 183(1) 

•A A 140 (2) and no*** 4 to <5 13S , PW 880, 881, K R 566,567 As to notifying 
in regiment'd orders th( names of men absent without leave.see R R 58 
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an offence committed by him The Pay Warrant orders the for¬ 
feiture of pay to be made m the above cases with the following 
exceptions — (a) a soldier does not forfeit pay while under sentence 
of field punishment except for the days during which he is in 
custody, unless there has been an award of forfeiture of pay in 
addition to the sentence of field punishment 1 , (b) pay is forfeited 
for the period of arrest before conviction only if the soldier is in 
custody under close arrest (including hospital), or is confined in a 
civil prison or police cell, (c) a soldier is allowed pay while a 
prisoner of war unless a court of inquiry finds that he was 
taken prisoner through his own fault or misconduct 2 In the 
case of absence without leave, as the pay is forfeited auto¬ 
matically, the officer dealing with the case should make no 
award, but only inform the soldier of the number of days' pay 
forfeited 3 

The commanding officer may, where a soldier is not tried by 
court-martial, order stoppage of his pay to make compensation for 
any expenses caused by him, or for any loss of or damage or 
destruction done by him to any arms, equipment, regimental 
necessaries, and so forth, or by his injuring any buildings or 
property 4 , and may likewise order the stoppage of the amount 
of any fine awarded by himself 5 

35. There is no appeal from tlje award of the commanding 
officer, but, as has been already mentioned, the soldier may, in 
certain cases, instead of submitting to the jurisdiction of Ins 
commanding officer, elect to be tried by a district court-martial 6 

36. When once an offender has been punished or the charge 
otherwise disposed of by his commanding officer he cannot be 
tried by a court-martial tor the same offence , and similarly 
he cannot be punished b\ his commanding officer or subjected 
by him to any stoppage of pay for any offence ol winch he has been 
acquitted or convicted by a court-martial or by a competent civil 
court 7 When a commanding officer has unic awarded punish¬ 
ment for an offence, he cannot afterwards increase it 8 It is 
considered that his award is complete when the man has left his 
presence 

37. A commanding officer may (subject to certain limitations) 
delegate to company, &c , commanders the power of awarding 
fines for drunkenness and certain minor punishments for any 
offences which he himself may deal with 9 

38 The commanding officer of a detachment, if of field rank, 
has, unless restricted by superior authority, the same power of 
awarding summary punishment as the commanding officer of a 
corps 10 


1 A A 133, note 9 

2 P W 879 ( c ), 385, and Iv K 743 

3 K R ,^6b (a) 

4 \ A 138 (4) 

5 A A 113 (7) 

6 A A 46 (8) , par-i 26, ub jve 

7 A A 46 (7) 

8 R P 6 (13) As to the power to cancel in iward, or reduce the punishment, cec R P 10 

A A 46 (9) , K R , 542 ( d ) 565 

lo l< R , 526, 563, and sec *64 
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(iv) Summary awards under s 47, Army Act 1 ch 

39. Officers below the rank of field officer, and warrant officers, summary 

may be summarily dealt with by the authorities specified m awards m 
s 47 of the Army Act certafiT ° f 

Such officers may be subjected to one or more of the following officers, and 
punishments—forfeiture of seniority of rank, forfeiture of service officers™ 1 * 1 
for promotion (in the case of those whose promotion depends upon 
length of service) 2 and severe reprimand or reprimand 

Warrant officers may be subjected to one or more of the follow¬ 
ing punishments—forfeiture of seniority of rank, severe reprimand 
or reprimand, or a deduction authorised by the Army Act to be 
made from ordinary pay 

In proceedings under this section the specified authority may 
dismiss the charge with or without hearing the evidence, if he 
thinks that it ought to be proceeded with and decides not to 
send it for trial by court-martial, he will hear the evidence given 
orally unices the accused consents in writing to the mere reading 
of the summary or abstract of evidence 

The accused has a right to elect trial by court-martial if the 
specified authority proposes to award a sentence other than severe 
reprimand or reprimand , he has also a right to demand that the 
evidence be taken on oath 

Dismissal of a charge under this section is a bar to trial by 
court-martial 3 

Certain offences should not be dealt with under this section of 
the Army Act The only offences which should be so dealt with 
are those specified in K R 546 

(v) Provost Marshal 

40 . In the case of offences committed abroad, whether on acti\ e Provost 
service or not, arrests wi II often be made by the provost marshal marshal 
or his assistants, who may be appointed by a general officer com¬ 
manding a body of forces abroad A provost marshal cannot, 

as was formerly the case, inflict any punishment on his own 
authority 4 5 He can only arrest and detain for trial persons 
subject to military law 7 committing offences, and carry into execu¬ 
tion punishments to be inflicted m pursuance of a court-martial 
A provost marshal and his assistants have also as respects a soldier 
in Ins or their custody undergoing field punishment, the same 
pow ers as the governor of a military prison 6 

Section 74 of the Army Act permits of the appointment of a 
provost marshal and assistant provost marshals by general 
officers commanding bodies of forces serving abroad The provost 

1 Slc aloRP 9 

i Si c K R s55 

3 R P 36 (A) (i) 

4 The provost marshal was, until 1829, appointed by the general, and exercised his powers 
without any statutory authority, and the appointment could only be justified legally as being 
made under the Sovereign’s prciogative to govern the army in time of war in places out of 
his dominions There must have been considerable doubt as to the existence of the power, 
and consequently as to the legality of the provost marshal’s acts, and a correspondence took 
place between the Duke of Wellington and the Government on the subject during the 
Peninsular Wai (See Clode, Mil Forces, n p 662 ) In 1829 the Article of War respecting 
the provost marsh d was inserted, and gave legal recognition and—if it was within the powers 
of the Articles—legal sanction to the appointment and powers of the provost marshal (See 
Clode, Military and Martial Law, pp 181-5 ) The above powers were curtailed in 1879 by 
the Act of that year 

5 A A 74 As to garrison and regimental provost Serjeants, see K R 729, 731, 732 
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marshal w ill always be a commissioned officer his assistants may 
be either officers or non-commissioned officers At home, a provost 
marshal (who is also commandant of the Corps of Military Police) 
and assistant provost marshals are appointed by the King 
During manoeuvres officers are detailed to act as assistant provost 
marshals with divisions m order that they may acquire a knowledge 
of their duties On mobilization, a provost marshal and such 
assistant provost marshals as may be necessary are appointed 

(vi) Discipline of troops when attached to or acting with HM's 
naval or air forces, or when passeyigers on hoard H M’s ships 

41. Officers and soldiers temporarily attached to the air force 
under regulations made by the Army Council and Air Council 
pursuant to s 179a of the Army Act and s 179a of the Air Force 
Act are, with certain modifications, made subject to the Air Force 
Act whilst so attached 1 Conversely, officers and airmen of the 
regular air force temporarily attached to a military force, are, 
with certain modifications, subject to the Army Act whilst so 
attached 2 The regulations relating to attachments are set out 
at pp 810-813 

42. When bodies of the navy and army are acting together 
or attached, or when bodies of the army and air force are acting 
together, under conditions prescribed by regulations made by 
the Admiralty and Army Council or by the Army Council and Air 
Council respectively, the officers and petty officers of the naval 
contingent, or the officers and non-commissioned officers of the 
air force, as the case may be, have the same powers of command 
and discipline (other than powers of punishment) over military 
officers and men as they would have if they, themselves, w r ere 
military officers and non-commissioned officers of ranks corres¬ 
ponding to their own Conversely, military officers and non¬ 
commissioned officers have similar powers over air-force peisonnel, 
and military officers and non-commissioned officers not below the 
rank of serjeant have similar powers over naval personnel 3 The 
purpose of the regulations is the mutual exercise of the powers of 
command and discipline without subjection to the law of the (orcc 
with which the naval, military or air forces may be acting, but, 
on active service only, air-force personnel acting with the military 
forces may be made subject to military law as though they were 
attached to the army, and, similarly, military personnel acting 
with the air force may be made subject to air force law as though 
they w r ei e attached to the last-named force 4 * 

The “ prescribed conditions ” at present in force are set out at 
pp 809-810, and 813-^817 

43 The discipline of troops embarked as passengers on board 
any of His Majesty’s ships is regulated by Orders in Council made 
under the Naval Discipline Act 6 

1 AFA 175 (1 \) ind 176 (1A) 

2 A A 175 (1A) and 176 (1 V) 

* Naval Discipline Act, 90A , \ A 184A , A F A 184A 

4 See proviso to A A and A FA I84A(1A) 

8 See A A 186, and tin Orders in Council printed at pp 818-824 
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CHAPTER V 


COURTS-MARTIAL 

( 1 ) Descriptions of Courts-Martial and how convened 

1 A person subject to military law 1 who is to be tried by court- 
martial may be brought before a district court-martial or a general martial 
court-martial 

In certain circumstances trial may be by field general court- 
martial 2 3 

2. The difference between a district and a general court-martial {^tween 1 ° n 
consists mainly m their composition and m the extent of punish- district and 
ment which each tribunal can award A district court-martial 
cannot tr> officers, J or persons subject to military law as officers 4 * Partial 

3. Every court-martial depends for its jurisdiction upon the Order^ 
order which calls it into being, namely, the convening order court 
issued by a person authorised under the Army Act to convene it 

4. A distri( t court-maitial may be convened by an officei ^yemne: 
authorised to convene a general court-martial or by an officer ^owt nct 
who has received from such officer a warrant authorising him to niartiai 
convene district courts-martial 6 

5. A general court-martial can be convened by His Majesty 

or by an officer authorised by His Majesty to convene such courts, £oi£t> eral 
or by an officer holding a warrant to convene such courts from martial 
some officer authorised to delegate the power of convening them 6 

6. At home, warrants giving officers power to convene general ^ a ^vene 
courts-martial are usually issued by the King to the general at home 
officers commanding-m-chief a command, to the general officers 
commanding the London and Northern Ireland districts and to 

the general officers commanding in Guernsey and Jersey 

7. A warrant giving powxr to convene and to confirm the Warrants 
findings and sentences of general courts-martial is usually issued, m abroad enC 
Indih, to the commander-in-chief in India, and, elsewhere out of 

the United Kingdom, to the general officer commanding, either in 
the colonies or on active service Governors of colonies have in 
certain cases been granted such warrants 7 

8. Any such warrant, and also any warrant of delegation given Form of 
by the officer so authorised, may contain any reservations or warran 
special provisions, and may be addressed to an officer by name or 

by the designation of his office , and may give authority to a 
person performing the duties of an office named or to the successors 
in command of an officer, and may be wholly or partly revoked 
by a fresh warrant 8 

1 A A. 175, 176 St c also Introductory Obscrvatic ns to A A Port V 

3 As to field general courts martial, see below, para J11 

3 A A 48(b) 

4 A A 175 

G A \ 48 (2), 123 

0 A.A 48(1), 122 

7 See note* to A A 122 

8 A A 122 (3) (4), 123 (3) (4) For forms of warrants see pp 788-793 
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9 A general court-martial for the trial ol an officer 01 man 
in the Royal Marines can only be convened by an officer duly 
authorised by a warrant from the Admiralty, except in certain 
cases where such officer or man is serving beyond the seas A dis¬ 
trict court-martial for the trial of a man in the Royal Marines 
can be convened by an officer who has authority to convene a 
district court-martial for the trial of a soldier of any other portion 
of the regular forces 1 


(n) Jurisdiction 

10 . A district court-martial cannot try an officer or a person 
subject to military law as an officer 2 It can try a warrant officer, 
but its powers of punishing him are limited 3 It has complete 
jurisdiction to try any military offence (except sucli as can only 
be committed by an officer), and, subject to certain restrictions 
m the case of treason, murder, manslaughter, treason-felony and 
rape, any offence which, if committed in England, is punishable 
by the law of England, i e , a civil offence 4 

A district court-martial cannot award a sentence higher than 
two years' imprisonment, with or without hard labour 6 , it cannot 
therefore try a case ol murder, where the only punishment which 
can be awarded is death 6 

11 A general court-martial can try any person who is subject 
to military law whether as an officer or as a soldier It lias 
complete jurisdiction to try any military or civil offence though 
the same restrictions are placed by s 41 of the Army Act upon its 
powers to try cases of treason, murder, manslaughter, treason- 
felony and rape as are imposed upon a district court-martial 

A general court-martial can award the punishments of death 
and penal servitude as well as such punishments as a district court 
martial can award 

12 . A court-martial has jurisdiction to try and punish a person 
who, since the time at which an offence is al’eged to have been 
committed by him, has ceased to be subject to military law , but, 
except in the case of mutiny, desertion or fraudulent enlistment 
he can only be tried within three months after he has ceased to be 
so subject, the three months m question will not be dcemqd to 
have expired if the trial has commenced within that period 7 

Reservists and members of the Territorial Army can, in the case 
of certain offences, be tried within two months after their appre¬ 
hension 8 

13 A court-martial cannot try or punish a person for any 
offence of which he has been already acquitted or convicted by 
a court-martial 9 or by acompetent civ il court, 1 °or where the charge 
against him has been dismissed or the offence dealt with summarily 
by his commanding officer 11 or where o charge against an officer 


1 A A 179 (1) (2) 
a A A 48 (6) 

* A A 182 
4 A A 41 
« A A 48 (6) 

9 A A 41 (2) 

7 A A 158(1) 

8 Reserve Force* Aut, 1882 s 26 
» A A 157, RP 36(A)(1) 

AA 162 (6), R V 3G(M(U 
I* \\ 16 (7), kP 36(A)(1) 


T R r Act 1907, s 25 (2) 


Sm I \ Regs J11-.X2 
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below field rank or a warrant officer has been dismissed or the Ch. v 
offence dealt with summarily by the authority authorised for the 
purpose under s 47 of the Army Act 1 

This prohibition does not apply where there has been no valid 
trial resulting in an acquittal or conviction, or, in the case of a 
conviction by court-martial, where the finding and sentence have 
not been confirmed 2 

Pardon or condonation by competent military authority, if held 
to be proved, will operate to prevent a person from being tried by 
court-martial 3 

14 . An offence, other than mutiny, desertion or fraudulent Time limit 
enlistment, cannot be tried by court-martial if three years have fortr,a 
elapsed since the date of its commission 4 but, as stated in para 12, 
a partial exception from this is made in the case of reservists and 
members of the Territorial Army 

In certain cases a soldier cannot be tried even for desertion (other 
than desertion on active service) or for fraudulent enlistment, if 
three years have elapsed from the date of the commission of the 
offence 5 

In trying a civil offence a court-martial is bound in relation to the 
commencement of its proceedings by any time-limit prescribed 
by law in respect of that offence which is less than three years 6 

15 An offence, wherever committed, may be tried and punished of 
at any place (either withm or without His Majesty’s dominions) tua 
wffiich is within the jurisdiction of an officer authorised to convene 
general courts-martial and in which the alleged offender may be 
for the time being, and the trial will take place as if the offender 
were under the command of such officer 7 

Offences committed on board ship can be tried on board before 
reaching the port of disembarkation, as if committed on land at the a s lp 
place where the offender embarked 8 

Offenders are not to be sent home from stations abroad wuth Removal of 
charges pending against them, except m cases of necessity But c 
for the sake of convenience a person charged may be removed for 
trial from the place where he is serving, so long as he is not pre¬ 
judiced in his defence by the change 9 

• 

(m) Composition 

16 . A district court-martial must be composed of at least o f °“ p ^ t on 
three officers, each of whom must have held a commission for courts- 
not less than two years 10 and must be subject to military law 11 martial. 

The members of the court must, so far as is practicable, belong 
to different corps, and can only belong to the same regiment of 


1 A A 47 (S) R P 36 (A) (i) 

2 R P 66 (B) , A. A dJ (4), 54 (6) 

3 RP 36 A) (n) 

i A A 161 , R P 36 (A) (m) 

5 A A 161 

6 R P 16 (\) (ill) 

7 A A I >), lbO 

8 A A 188 As to discipline of troops on board H VI’s ships, see Ch IV, para 43 

* K R 633 636 

10 A A 43 (4) sec also R P 18 and notes , for number of members to be detailed in 
ordinary or complicated cases and as to waiting members, see K R 643 

11 See, however, A A 43 (10) under which Air Foict officers may in some circumstances 
serve as members of courts martial 
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cavalry, or brigade of artillery, or battalion of infantry if, in the 
opinion of the convening officer (which must be inserted in the 
convening order), other officers are not available 1 
The president (who must be named m the convening order) 2 
should not be below the rank of field officer, but a captain may 
preside if a field officer is not available, or a subaltern may preside 
if neither field officer nor captain is available and if the accused 
is not a warrant officer 3 The opinion of the convening officer 
as to the non-availability of a field officer or captain must be 
inserted m the convening order 

The members of the court (other than the president) may be 
mentioned byname m the convening order, or their rank and the 
unit to which they belong may alone be stated 4 

Where, as will normally be the case, a district court-martial 
is composed of three officers, not more than one member should 
be a subaltern 5 

17 The provisions as to the composition of a district court- 
martial referred to m the preceding paragraph apply also to a 
general court-martial except that (i) the legal minimum of members 
required to serve on a general court-martial is five instead of three 6 , 
(n) the members must have held a commission for three instead 
of two years 6 , (in) the president should always be a general 
officer or colonel (if available) 7 , (iv) a subaltern cannot m any 
circumstances act as president 8 

In addition, four of the members must be of a rank not below 
that of captain 9 , an officer below that rank cannot be a member 
of the court for the trial of a field officer 10 , and no officer junior 
in rank to an accused officer can serve as a member if officers of 
equal or superior rank are available 11 

For the trial of a commanding officer of a unit, as many members 
as possible must hold or have held commands equivalent to that 
held by the accused 12 

18. In the case of the trial by court-martial of an offender 
belonging to the reserve or auxiliary forces, one member of the 
court must, if practicable, belong to the same branch of those 
forces as that to which the accused belongs 13 

19 . Officers who are eligible through the length of tlicir com¬ 
missioned service to act as members of courts-martiaF^may 
nevertheless be disqualified from serving on a particular court- 
martial The following persons are disqualified in the case of a 
district or general court-martial (i) the convening officer, (n) 
the prosecutor , (m) a witness for the prosecution , (iv) the com¬ 
manding officer of the accused or the officer who investigated the 


1 R P 20 (A) md nolo 
3 A A 48 (9) , K R 611 
* A A 48 (9), 182 (4), I R 6JS 
K R 644 
K R 643 
A A 48(3) 

, A A 48 9 , KR 612 
1 A A 48 9) 

A A 48(3), RP 21 (A) 

10 A A 48(7) , R P (B) 

11 RP 21(B) 
l* K R 642 


l* R P 20 (B) and note* Sc^ Ch XI, para 65 
14 See paras 16 and 17 above 
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charges before trial or took down the summary of evidence, (v) Ch. V 
the company, &c , commander who made preliminary enquiry 
into the case, (vi) an officer who was a member of a court of 
inquiry into the matters on which charges against the accused 
are founded, (vn) where the accused has been previously tried 
for the same otfence, but the proceedings have not been confirmed, 
any officer who was a member of the court-martial by which the 
offence was tried , (vm) an officer who has a personal interest in 
the case 1 


( iv ) Duties of convening officer 

20 . An application for a court-martial should usually be Consider 
disposed of at once, but if the convening officer detects matter ^ d of pro ’ 
showing culpable neglect or improper conduct on the part of the cbL-ges and 
superiors of the accused, he may delay assembling a court for the evidence 
puipose of making enquiry 

Before acceding to an application for a court-martial submitted 
by a commanding officer the convening officer must consider the 
nature of the case, the statutory provisions and regulations applic¬ 
able to it and, subject thereto, must use lus discretion as to the 
mode of disposing of the application He must satisfy himself 
that the charge submitted by the commanding officer discloses an 
offence under the Army Act and is proper 1 y framed in accordance 
with the Rules of Procedure and King s Regulations He must 
also be satisfied that evidence sufficient to justify trial is disclosed 
in the summary or abstract of evidence which accompanied the 
commanding officer's application, if he thinks that it does not, 
he should order the accused to be released , if he is in doubt it is 
within his discretion to order the release of the accused or to refer 
the matter to superior authority 2 In any case he may direct the 
commanding officer to alter the form of the proposed charge in 
view of the evidence submitted , he may give directions that fur¬ 
ther evidence should be obtained , in a suitable case he may direct 
that the accused should be released without prejudice to his 
re-arrest when further evidence is forthcoming 3 

When an accused person is to be arraigned on a serious charge, 
other charges in respect of minor offences may be dropped 4 5 

If’the convening officer considers that a case should be disposed 
of summarily instead of by court-martial, and it can legally be 
so disposed of, he should take steps to effect this 

At home stations, in all cases of fraud and indecency the charge 
and summary of evidence are to be submitted to the Judge- 
Advocate-General before trial is ordered 6 

21 . If the convening officer is of opinion that the case should Decision 
be tried by court-martial, he will, if the terms of the warrant £ otry 
granted to him permit, convene either a district or a general court- S 
martial, if he holds no warrant to convene a general court- 
martial, he will refer the case to proper superior authority holding 
such warrant 

1 A A 50 (2) (3), and notes , RP 19 (B) and notes 

2 K P 17 (A), k R 631 

8 K R 551 

4 K R 632 

5 K R 630 
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Ch V 22. In forming his decision as to whether the case shall be 
tried by district or general couit-martial (where the circumstances 
iourt° permit trial by either one or the other of these tribunals) the con- 
coavened* be verun S officer w ill have regard to various considerations, including 
°° e the prevalence of the particular offence charged, the general state 
of discipline m the corps or district, the character of the accused 
and, in some cases, the sentence which the court ought to be id a 
position to award if the facts alleged should be proved 

The powers of district courts-martial are sufficient to deal with 
all ordinary offences committed by non-commissioned officers 
and soldiers In the case of aggravated offences, however, a 
general court-martial may properly be convened 1 

A case should not, as a rule, be sent for trial unless there is 
reasonable probability that the accused person will be convicted 
At the same time there may be cases where disgraceful charges 
have been preferred and where a court-martial affords the only 
means to the accused of clearing his character 
Order for 23. The convening officer having settled or approved the charges 
court-^ on W ^ 1C ^ the accused is to be tried, will insert upon the charge- 

martial sheet an order that they are to be tried by the description of court- 

martial which he has decided to convene It is within his power to 
direct charges to be inserted m different charge-sheets upon each 
of which the accused will be separately tried as far as and including 
the finding 2 , if there are separate charge-sheets the convening 
officer may direct that upon conviction upon any one of them the 
accused need not be tried upon the others 3 

Every charge-sheet must be signed by the commanding officer 
of the accused and bear upon the face of it the convenmg officer’s 
directions for trial 4 

(v) Preparation of Defence by accused 

Fun 24. As soon as practicable after an accused has been remanded 

information for trial by court-martial, and at least tv\cnty-four hours before he 
to accused 1S brought up for trial, an officer must give tc him a copy of the 
summary, or (if he is an officer, and there is no summary of 
evidence) the abstract, of evidence, and apprise him of his rights 
in connection with the preparation of his defence 6 

As soon as trial has been ordered, proper opportunity to prepare 
his defence must be afforded to the accused, who must be permitted 
to have free communication with any witnesses whom he may 
desire to call, and with any * friend,' defending officer or legal 
adviser whom he may wish to consult if they are available 8 

As soon as practicable, and at least twenty-four hours before the 
accused is arraigned for trial, an officer must hand to him a copy 
of the charge-sheet, and, if necessary, explain the charge-sheet 
and charges to him The officer in question must also inform him 
of his rights in connection with the securing of witnesses on his 
behalf 7 

1 K R 634 
8 R P 62 <\) 

J R P 62 (D) 

4 See note 1 to R P 11 , R P 17 , Illustration of clnrgt sheet in K P App I on p 714 
« R P 14 (B) 

« RP [4 (A) 

7 R P 15 (A) (B) As to summons to witnesses e R P 78, md form on p 761 As to 
expenses of witm-ssis, -su- Allowance Regulations, 322-4, 372 
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The accused, if charged jointly with any person whom he claims ch V 
as a material witness for his defence, may apply to be tried separ- — 
ately from that person, and the convening officer may grant a 
separate trial if the nature of the charge permits 1 

The accused is entitled to have, it he desires it, a list of the 
officers who will form the court as soon as they have been detailed 2 , 
he is not bound to give the prosecutor a list of his own witnesses j 

25. The accused may himself arrange for the services of counsel securing 
to represent him at his trial If he intends to be represented by 
counsel, he must give notice to that effect, so that the convening and prose- 
officer may, if he considers it desirable, obtain the services of cutlon 
counsel on behalf of the prosecutor If the accused does not 
intend to be so represented, but counsel has been obtained on 
behalf of the prosecutor, the convening officer must take steps to 
inform the accused to that effect not less than seven days before 
the trial, so that the accused may himself obtain counsel for his 
defence, if he so desires 4 

26 r lhe qualifications of counsel (i e , bamsters-at-law, Quahfica 
advocates, solicitors, law agents, &c ,) are set out in the Rules J o c M, 0 j Uties ' 
of Procedure, as are also their functions, rights and duties 5 counsel and 

A defending officer has the same functions, rights and duties 
as counsel 1 he ' friend * of the accused can only act in an advis¬ 
ory capacity 6 

27. In order to ensure that an accused person is repre- Assignment 
rented at his trial if he so desires, it is the duty of the officer offi^ e ?S ng 
seferred to in para 24 above, at the time he hands tne summary of accused 
evidence to the accused, to ask him to state in writing if he wishes 

to have a defending officer assigned to him by the convening officer, 
if he does so wish, the convening officer must use his best endeavours 
to secure the services of a suitable officer 7 

(vi) Assembly of Court 

28. When a court-martial assembles at the time and place Assembly 
named m the convening order the members will take their seats of 
according to their army rank 8 If a judge-advocate has been 
appointed, he must be present, as should also be any w r aitmg 
members detailed in the convening order to serve as members of the 
court‘if required 

The order convening the court, the charge-sheet and the sum¬ 
mary (or abstract) of evidence will then be produced by the officer 
appointed as president 9 to whom they will have been forwarded 
previously by the convening officer 10 

29. The court will examine the convening order for the purpose inquiry 
of ascertaining whether the president and members who have asto it 
taken their seats, the judge-advocate (if any), and any waiting S court l ° D 

members present who may have been detailed are those mentioned 
_____ 

1 RP 15 (C) 

• RP 77 

4 R P 89 (A) (B) 

5 K P 88-9J 

• R P 87 

7 R P 14 (B), S7 (B) 

« RP 58 
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in the order If the members present (other than the president) 
are not actually named m the order they must be of the actual 
ranks and belong to the actual units stated therein 

If the convening order appears on the face of it to be proper 
and to have been duly signed, the court will have fulfilled their 
first duty, namely, that of satisfying themselves that the court 
has been convened in accordance with the Army Act and Rules 
of Procedure 1 

30 The court will next ascertain whether the legal minimum 
of members required by the Army Act for a district or general 
court-martial (as the case may be) has been detailed and is present 2 
If such legal mmimum is not present, the court must adjourn , 
but if the legal mmimum of officers was detailed in the convening 
order, waiting members, if there are any, and if eligible and 
qualified, may take the place of absentee members 

If the number of members detailed in the convening order exceeds 
the legal minimum, but some of them are absent at the assembly 
of the court, the court should ordinarily adjourn unless sufficient 
waiting members are available to serve in place of the absentee 
members, but the court, in the interests of justice and for the 
good of the service, may proceed with the trial provided that the 
legal mmimum is present 3 

31. The court will then satisfy themselves that the president 
is of the required rank 4 and that all the members are eligible and 
not disqualified under the Army Act and Rules of Procedure 
The eligibility of an officer depends on his status as an officer, that 
is, on his being subject to military law or otherwise qualified to 
serve under the provisions of the Army Act and having held a 
commission for the required period Disqualification is a personal 
question, and depends on his being, or having been, a party to the 
case The grounds of ineligibility and disqualification are set out 
in paras 16-19 above 

If the trial is by general court-martial the court must be satis¬ 
fied that the members are of the required rank 5 

32. Where a judge-advocate has been appointed the court 
should ascertain if he has been duly appointed and is not dis¬ 
qualified 6 In the United Kingdom the Judge-Advocate-Gcneral 
appoints the judge-advocate , elsewhere the convening officer 
makes the appointment A judge-advocate must be appointed for 
every general court-martial 7 

33. The court have wide discretionary powers of adjournment 
if not satisfied on any of the above matters, 8 and circumstances 
may arise which render an adjournment compulsory —eg , if the 
president is ineligible or disqualified, 9 or the court is finally reduced 
below the legal mmimum Any adjournment and the reason 
therefor must be reported to the convening officer 10 
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34. Having ascertained the validity of their constitution the Ch V 
court will next consider whether the accused is amenable to their Amen “ 
j urisdiction 1 The subject of the jurisdiction of district and general bihty to 
courts-martial is dealt with m paras 10-15 above jurisdiction 

35 Finally the court must be satisfied that each charge dis- inquiry os 
closes an offence under the Army Act and is properly framed in o°c£tfge$ y 
accordance with the Rules of Procedure, and is so explicit as to 
enable the accused readily to understand what he has to answer 2 
If not satisfied on the above matters, the court should report 
their opinion to the convening authority and may adjourn for the 
purpose 3 


(vn) Opening of the Court 

36 At the conclusion of the above preliminary proceedings Appearance 
the accused will be brought before the court, if he is an officer, 

he will be in the custody of an officer , if he is a non-commissioned counsel, lc 
officer, in the custody of a non-commissioned officer, if he is a 
private soldier, in the custody of an escort If necessary, an 
escort may be employed in any case 

The prosecutor, who must be a person subject to military law, 
will take his place in court, and accommodation will be afforded 
for the defending officer, counsel or ‘ friend * of the accused 

It is customary, though not obligatory, for the witnesses to be 
present in court from the time when the accused is brought in 
until after the members have been sworn , they must then with¬ 
draw and should not, as a rule, be allowed to be in the court when 
not under examination 

37 The court is now open, and the public, whether military Opening of 
or otherwise (including the press), may be admitted so far as cour 
accommodation permits It may be closed at any time to enable 

the members to deliberate in private 4 

A court-martial is an open court like other courts of justice, 
but it has inherent powers to sit in camera if such course is neces¬ 
sary for the administration of justice 5 

38 . The convening order will next be read in full by the president Objections 
or judge-advocate (if anv), and the members will answer to their ^nibers^f 0 
names 6 The accused will be asked whether he objects to be tried court 
by the president or any of the officers whose names have been read 
The Army Act and Rules of Procedure contain elaborate pro¬ 
visions as to the mode of enquiring into and disposing of objections 
by or on behalf of the accused A successful objection to the 
president will necessitate the adjournment of the court and a 
reference to the convening officer in order that a new president may 
be appointed or a new court convened If, upon a successful 
objection to a member, no waiting member who is eligible and 
qualified is available to fill the vacancy, the court should normally 
adjourn, but may proceed with the tnal in certam circumstances, 
provided that there is a legal minimum of members present 7 

R P 23 

R P 23 
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Ch V Where, upon a successful objection to a member of the court, 
an adjournment is necessary, the convening officer can, if he pleases, 
convene a new court, as the trial of the accused is not considered 
to begin until the court are sworn 1 

Swearing of 39. As soon as the court is finally constituted, the president, 
idvocatc dge mem bers and judge-advocate (if any) will be sworn, all present 
&c ’ in court standing Officers attending under instruction, shorthand 
writer and interpreter (if any) will also be sworn at this stage 
though a shorthand writer or interpreter may be sworn at any 
time during the trial 2 The accused has a right of objection to a 
shorthand writer or interpreter 3 but not to the judge-advocate 4 
or officers under instruction 

The court may be sworn at one time to try several accused 
persons in succession provided that such persons are present 
when the oath is taken and have been given an opportunity of 
objecting to members 6 

Oaths and 40. The form of oath and the manner of taking it by all persons 
declarations re q Uire( j to be sworn, and the persons who are to administer 
it are prescribed in the Army Act and Rules of Procedure Pro¬ 
vision is also made whereby instead of taking the prescribed form 
of oath a person may make a solemn declaration , or the oath may 
be taken m the Scottish fashion or in such form and with such 
ceremonies as the person to be sworn declares to be binding on his 
conscience 6 

Absence of 41 . A member of a court who has been absent during any part 
durmg 2 trial °* evidence ceases to be a member, and an officer cannot be 
added to a court-martial after the accused has been arraigned 7 

(vm) Arraignment of accused 

Reading of 42 As soon as the members, judge-advocate (if any) and 
Laar " 3 others have been sworn, the accused will be arraigned Arraign¬ 
ment consists in the reading of each charge upon a charge-sheet 
separately to the accused and asking him whether he is guilty 
or not guilty of it 8 The judge-advocate (if any) or, in his absence, 
the president, conducts the arraignment 
If there are several charges on one charge-sheet, the accused 
may claim separate trial on each or any charge on the ground 
that, unless so tried, he will be embarrassed in lus defence 9 

If there are alternative charges upon one charge-sheet, and the 
accused pleads guilty to the first of such alternatives, the prose¬ 
cutor may withdraw' the other alternative charges before the 
accused is arraigned upon them , otherwise the accused will be 
arraigned upon all the charges whether they are alternative or not 10 
If there is more than one charge-sheet, the court must not 
arraign the accused upon any subsequent charge-sheet until their 
finding upon the first charge-sheet has been arrived at 11 

1 R P 18 (B) 
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* R P 72 (C) 

4 R P 25 (B) 

8 R P 71 

a A A 52, 190 (28), R P 26-30 and App II (3), pp 762-3 
7 R P 68 

* R P 31 

» R P 62 (E) 

R p 35 (A) (C). 

3 1 R P 62 (A) 



COURTS-MARTIAL 


53 


The accused, if charged jointly with any person whom he Ch. V 
claims as a material witness for his defence, may apply, if he has 
not already done so, 1 to be tried separately from that person, and 
the court may grant separate trial if the nature of the charge 
permits 3 

43 Before pleading to any charge, the accused may object to Objection 
the charge as not disclosing an offence under the Army Act or as 10 diarge ‘ 
not being in accordance with the Rules of Procedure If the 
court disallow the objection, the trial will proceed , if they allow 
it, they will, or, if m doubt, they may, adjourn to consult the 
convening officer who may amend the charge and direct that the 
trial be proceeded with 3 

The court may always themselves amend a mistake in the charge- 
sheet so far as it relates to the name and description of the accused 
but not otherwise 4 

Apart from any objection by the accused, the court has power, 
before any witnesses are examined, to report their opinion as to 
any charge which appears to them to be faulty to the convening 
officer, who may either amend the charge or direct a new trial to be 
commenced 6 

44. The accused, before pleading to any charge, may offer a plea Plea to 
to the general jurisdiction of the court and give evidence in sup- 2ciion ,# " 
port of that plea The court will decide this question of juris¬ 
diction m the same manner as any other question If the plea be 
overruled, the court will proceed with the trial, if it be allowed, 
the court must record their decision and the reason therefor, 
report to the convening officer and adjourn , if in doubt, the court 
may either refer to the convening officer or record a special decision 
and proceed with the trial 6 

A plea to the jurisdiction is a plea to the right to try the accused 
on any charge as distinct from a plea which relates to a particular 
charge I he grounds for such a plea are shown m paras 10-15 
above 


45. The objection and plea referred to in the two preceding Recordirg 
paragraphs having been disposed of (if raised), the accused's refusal 1 
plea to the charges upon which he has been arraigned will be to plead, 
recorded, this will normally be 'guilty' or 'not guilty' But lnsamty,<fe 
the accused may refuse to plead or plead unintelligibly, in which 

case a plea of ' not guilty ' must be recorded 7 , or it may be urged 
that the accused is unfit to plead by reason of insanity, for which 
event the Army Act and Rules of Procedure make provision 8 

46. In addition to pleading 'guilty' or 'not guilty* the Plea la bar 
accused may offer a plea in bar of trial, setting up that he has been oi Uia1 ' 
previously acquitted or convicted of the offence now charged, 

or that such offence has been pardoned or condoned by competent 
military authority (see para 13 above), or that trial is barred by 
lapse of time (see para 14 above) Upon the hearing of this plea, 
evidence may be offered both by the accused and prosecutor, and 


1 See para 24 above, 
» RP 16 
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addresses may be made If the court find the plea not proven, 
they will proceed with the trial, if they find it proven, they will 
notify their finding to the confirming authority and adjourn, 
though they may proceed with any other charge not affected by 
the plea In either case their finding on the plea requires con¬ 
firmation 1 

47. If the accused pleads * guilty ’ to a charge, the president 
or judge-advocate (if any) must, before recording the plea, care¬ 
fully explain to him the nature of the charge and the effect of his 
plea It should also be pointed out to him that on a plea of 
* guilty * there will be no regular trial but merely a consideration 
by the court of the sentence to be awarded, that he is entitled 
to make a statement m mitigation of punishment and call witnesses 
as to his character 2 He should also be informed that if he 
wishes to prove provocation or extenuating circumstances having 
direct relation to the offence, he should plead 4 not guilty * 

The court must not accept a plea of 1 guilty * in a case where the 
accused is liable, if convicted, to be sentenced to death , in such 
a case a plea of * not guilty 4 will be recorded 3 

48. If the accused adheres to Ins plea of * guilty/ the court 
will then proceed to try the accused upon any other charge upon 
the same charge-sheet to which he has pleaded ‘ not guilty * 
and reach their finding thereon before proceeding further with the 
plea of 4 guilty 4 4 The Rules of Procedure make special provisions 
in the case where the accused pleads guilty to the first of two or 
more alternative charges 6 

49. When the court proceeds with a plea of 4 guilty/ the 
summary (or abstract) of evidence will be read and sufficient 
evidence will be recorded to cover any deficiencies in the summary 
(or abstract) Hie accused or his counsel or defending officer 
may make a statement in reference to the charge and in mitigation 
of punishment, and witnesses as to character may be called 6 

If from the statement of the accused, or from the summary (or 
abstract) of evidence, or otherwise, it appears to the court that the 
accused did not understand the effect of his plea, the court must 
enter a plea of * not guilty 4 and proceed with the trial 7 

The procedure in connection with the giving m evidence of the 
character and particulars of service of the accused and with the 
consideration and award of sentence is dealt with in paras 75-86 
below 

50. It should be stated here that the president is responsible 
for the proper conduct of every trial whether the accused pleads 
4 guilty 4 or 4 not guilty 4 He must ensure that the accused 
does not suffer any disadvantage by reason of the fact that he is 
being tried, or because of his ignorance or incapacity to make 
clear either his defence to the charge or the grounds upon which 
he relies in mitigation of any punishment which may be awarded 8 
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(ix) Trial on plea of ' not guilty 1 


Ch. V 


51. Before proceeding with a trial on a plea of ' not guilty/ ^j a t ofllot 
the court must ask the accused whether he wishes to apply for e y ' 
an adjournment on the ground that he has been prejudiced by 
non-compliance with any of the rules relating to procedure before 

trial or has had insufficient opportunity to prepare his defence 
The court may hear evidence upon any such application and may 
adjourn if they consider it proper to do so 1 

52. The prosecutor should always make an opening address if Duties of 
the case is a complicated one, and the court may require such P rosccutor * 
address to be made He should explain the substance of the 
charge and outline the evidence to be called in support of it 2 

The prosecutor is not a partisan but an officer of justice whose 
duty it is by laying all relevant facts m evidence before the court 
to assist the court m ascertaining the truth He must act with 
scrupulous candour, fairness and moderation towards the accused, 
the witnesses and the court 3 

53. The witnesses for the prosecution will now be called Each witnesses 
witness will take the necessary oath or make the required declara- ^osecution. 
tion 4 and his examination will be conducted by the prosecutor, 

who must be careful to refrain from asking leading or suggestive 
questions After giving his evidence “in chief" or “in direct 
examination “ a witness may be cross-examined by or on behalf 
of the accused and re-examined by the prosecutor on matters 
raised by the cross-examination 5 The president, judge-advocate 
(if any) and with permission of the court, any member of the court 
may question a witness at any time before he withdraws, but such 
questions should not be put until after the re-examination by the 
prosecutor 6 

54. As a witness gives his evidence it must be taken down, Recording 
in narrative form, as nearly as possible in the words used, occasion- “ cevi<lence « 
ally it may be material or desirable to take down question and 
answer verbatim The judge-advocate or, if there is none, the 
president must record the evidence or cause it to be recorded, and 

is responsible for its accuracy and for the proceedings as a whole 7 
The fprrn in which the record is to be made is provided in Appendix 
II of the Rules of Procedure 

Special provision is made for the case where a shorthand writer 
is employed 8 

55. Where an interpreter is employed, great caution should interpreter* 
be exercised to ensure accurate translation and to guard against 
misconception of the true meaning of any expression, from either 

the incompetence or possible bias of the interpreter 9 

In India a qualified military officer is usually appointed , in 
the overseas possessions courts-martial usually have the assistance 


1 R P 39 (A) 
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of interpreters employed by the civil courts A member of a court- 
martial is not disqualified from acting as an interpreter, but this is 
inconvenient where the trial is likely to be prolonged 

56. Before a witness withdraws, the whole of his evidence as 
recorded must be read to him to ensure its accuracy , he may then 
make further explanations or corrections This procedure may 
be dispensed with where a shorthand writer is employed 1 

57. After all the evidence for the prosecution has been given, 
the accused must be told that he may, if he wishes, give evidence 
on oath as a witness, and that if he does so, he will subject himself 
to cross-examination and to being questioned by the court, he 
must also be told that he need not give sworn evidence, but can 
make a statement not upon oath in his defence, if he wishes to do 
so He should be informed that evidence upon oath will naturally 
carry more weight with the court than a statement not upon oath 2 

58 The answer of the accused to the question as to whether he 
wishes to give evidence himself having been recorded, he will 
then be asked if he wishes to call witnesses in his defence either as 
to the facts or as to character , his answer will be recorded The 
correct procedure to be followed hereafter will depend upon the 
answers which he has given, and in order to determine the proper 
sequence in which, m varying circumstances, the evidence for the 
defence is to be taken and the addresses on behalf of the prosecution 
and defence are to be made, the court will consult Rules of 
Procedure 40 and 41, wherein every possible variation and 
contingency is provided for 

59. Where an opening address by or on behalf of the accused 
is permitted, the terms of such address should be directed mainly 
towards outlining the evidence to be called for the defence The 
prosecutor in his final address or reply may comment on the evi¬ 
dence (if any) of the accused and of the witnesses for the defence, 
but he may not at any time comment on the fact that the accused 
has refrained from giving evidence as a witness 3 

In no case may the prosecutor, counsel or defending officer, 
m the course of an address, state as a fact any matter winch has 
not been proved or which it is not intended to prove m evidence , 
nor may they state what is their opinion as to any matter of fact 
which the court has to decide 4 f 

60 If the accused is the only witness as to the facts of the 
case called by the defence, he must give evidence immediately 
after the close of the case for the prosecution 6 , if other witnesses 
as to the facts are called, the accused should, but need not, give 
his evidence before theirs is given The accused must, unless 
otherwise ordered by the court, give his evidence from the witness 
box or place from which the other witnesses have given their 
evidence 6 He will be examined by his counsel or defending officer 
or, if not represented, will tell his story, being assisted by the court, 
if necessary, to present it m proper form and sequence He may 
be cross-examined by the prosecutor, re-examined, and questioned 
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by the court 1 The cross-examination of the accused must be Ch V 
conducted with fairness and moderation and with the sole object 
of arriving at the truth 

61. The accused must be allowed great latitude m making his Latitude to 
defence, and will not, within reasonable limits, be stopped by the Reused in 
court merely for making irrelevant observations, whether in Ins 

sworn evidence or in a statement not upon oath 2 

If the accused elects to make a statement m Ins defence without 
being sworn, he cannot be cross-examined by the prosecutor or 
questioned by the court or any other person 3 

62. The witnesses for the defence will be examined by the Witnesses 
accused or his counsel or defending officer, cruss-examined by for defence 
the prosecutor, and re-examined , they may also be questioned by 

the court 4 

63. At the request of the prosecutor or accused, and by leave Recalling 
of the court, a witness may be recalled for the purpose of having of Wltnesse * 
further questions put to him through the president or judge- 
advocate (if any) The court may also allow the prosecutor to call 

or recall a witness to rebut any material evidence on any unforeseen 
matter which may have arisen or, as a reply to the witnesses of 
character called for the defence, to prove pievious convictions 
against the accused In all these cases the additional evidence 
must be given before the closing address by or on behalf of tlic 
accused The court mav, of their own motion, ca]l or recall any 
material witness if it is necessary to do so in the interests of justice , 
such witness may be called or recalled at any time before the finding 
of the court is arrived at 6 

64 An accused person is at liberty at any time to withdraw Withdrawal 

a plea of * not guilty ’ and plead ' guilty ’ 6 ?^ t Ica o£ 

guilty * 

65 When all evidence lias been given and addresses made, the Summmg- 
judge-advocate (if any) will sum up, unless both he and the court “Jdg? 
consider a summing-up to be unnecessary He should always do advocate 
so where the facts are difficult or complicated, and in particular 
where special legal directions are required to be given The sum¬ 
ming-up must be impartial, but the judge-advocate may, at lus 
discretion, comment on the failure of the accused to give evidence 7 

» 


(x) Consideration of finding 

66. The finding must be considered in closed court, 8 the 
members, judge-advocate (if any), and officers under instruction 
alone being present The court must make a finding on every 
charge upon which the accused was arraigned, including any 
alternative charge 9 


1 R P 84 (A), 85, for cross examination as to character, sec R P 80 (D) 
‘HP 60(C) 
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67. At the outset of their deliberations the court must remember 
that it is a principle of English law that the accused is presumed 
to be innocent until he is proved to be guilty, and that the burden 
of proof rests upon the prosecution Unless, therefore, the guilt 
of the accused has been established beyond reasonable doubt, 
the accused must be acquitted, as the prosecution has failed to 
sustain adequately the burden of proving his guilt 

Generally speaking, it is legally open to a court to convict an 
accused person upon the evidence of one credible witness But 
in some cases corroboration of such witness is required by law , 
in others it is required by practice almost amounting to a rule 
of law In some instances it is desirable that corroboration should 
be looked for though not actually required by law or practice 1 

68. The court, in considering their decision, must not be 
influenced by the consideration of any supposed intention of the 
convening officer in sending the accused for trial by a particular 
kind of court-martial In many cases the convening officer will 
have decided no more than that a pnma facie case against the 
accused is shown upon the summary of evidence, and he will have 
formed no opinion as to the guilt of the accused An acquittal, 
therefore, is not in itself a reflection upon the convening officer 
Even if it were, it would afford no reason whatever for a court to 
convict, unless the evidence established the charge 

69. The court must decide whether the facts alleged m the 
particulars of each charge have been proved in evidence, and, 
if proved, whether they disclose the offence stated in the charge 
itself or some other offence of which they may, pursuant to their 
powers under s 56 of the Army Act, find the accused guilty 
Thus, on a charge of desertion they may find the particulars as to 
the period of absence proved, but not the intent to leave His 
Majesty’s service altogether, or to avoid some particular important 
service—a necessary ingredient of the charge In such a case 
they may return a finding of not guilty of desertion, but guilty of 
absence without leave 2 

70. Where the court find that the facts pro\ed in evidence 
differ materially from the facts alleged in the particulars of a 
charge, but are nevertheless sufficient to prove the offence charged, 
and that the difference is not so material as to have prejudiced 
the accused in his defence, they may record a special finding as to 
the particulars Thus, on a charge of desertion, if the court are 
satisfied that the charge as laid is proved, but the period of absence 
was shorter than that alleged in the particulars, they may make a 
special finding to that effect 3 

71. Military offences frequently consist in the use of threaten¬ 
ing, insubordinate or obscene language Great care should be 
taken to discriminate between mere angry or irritable expressions, 
and words indicating a deliberate intention to be insubordinate 
or to resist lawful authority A soldier m an outburst of 
momentary irritation or excitement often uses violent language 
without intending to be insubordinate Again, allowance must 
be made for the coarse expressions which a man of inferior 

1 As to evidence generally, see Ch VI , and particularly (as to corroboration ) para 45 

1 AA 58 (3) , see R P App II (11, p 753 ' 

» K P 44 (D) (E), see R P App II (1), p 753 
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education will often use as mere expletives Such expressions Ch.V 
may be insubordinate if used to a commissioned officer but 
not so when used to a non-commissioned officer, or when used 
m one set of circumstances but not m another Language, therefore, 
should be construed with due regard to all surrounding circum¬ 
stances , and the intention of the user of it should be carefully 
considered before it is held to constitute the grave offence of using 
threatening or insubordinate language to a superior officer 

72. The court having arrived at a decision as to the facts of a 

case, have power, in cases of doubt as to the legal effect of such a mgauthority 
decision upon the charges preferred, to refer to the confirming J? e J re 
authority for an opinion upon the matter, before recording their n ng 
finding 1 2 

73. Every member must give, by word of mouth, his opinion Voting on 
as to the finding which should be made on each charge separately 2 thefindui g* 
The opinions must be taken in succession, beginning with the 
junior in rank 3 If the votes given are equal, the accused will 

be deemed to be acquitted 4 * * The president has no second or 
casting \ ote upon the finding A majority of votes will decide the 
issue and the finding of the majority will be recorded as the finding 
of the court B 

74. A finding of acquittal, whether upon all or any one or more Acquittal, 
of the charges m a charge-sheet, must be announced upon the re¬ 
opening of the court If the accused has been acquitted on all the 
charges in a charge-sheet and there are no further charges to be 
tried, he must be released 0 

A finding of acquittal is final, it cannot be revised, nor does it 
require confirmation by superior authority 7 

An accused person may be * honourably acquitted/ if his 
honour was affected by the charges preferred 8 

The record of the proceedings m the case of an acquittal must 
be authenticated by the signature of the president and judge- 
advocate (if any) and forwarded to the officer who would have 
confirmed them if a conviction had resulted v 

(xi) Proceedings on conviction 

$5 If the finding upon any charge is * guilty ’ (whether Evidence of 
or not the accused has pleaded guilty thereto), and the trial 
of all charges and charge-sheets has been completed, the court, tion. 
for the purpose of determining their sentence, must, whenever 
possible, take and record e\ idence as to the character, age, serviee, 

See , of the accused Tlrs evidence must be given by a witness 
on oath, usually by the prosecutor, who will produce extracts from 
the regimental books relating to the accused in accordance with 
the Rules of Procedure and King's Regulations The accused or 


1 RP 44(C)(0). 

2 R P 43 (B), 69 (A) 

• R P 69 (C) 

4 A A 53 8) 

1 RP 69 B), see however A A 48 (8) 

• A A 54 (3) , R P 45 (A) (C) 

T A A 54 (4) 

9 RP 44 (A) 

• RP 45 (A) (B) 
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his representative may then cross-examine this witness Verbal 
evidence of bad character cannot be given for the prosecution 
The accused may call evidence as to his good character at this 
stage as well as during the hearing of the case for the defence, and 
the prosecutor has a right of cross-examination to test the veracity 
of such evidence, even if he thereby brings out evidence of the 
accused's bad character 

After all evidence as to character has been given, the accused, 
or his counsel or defending officer may address the court thereon, 
and in mitigation of punishment 1 

The court will then be closed for consideration of sentence 


(\n) Award of sentence . 

76. The punishment awarded must be one of those allowed by 
the Army Act 2 , in some cases a combination of punishments is 
permitted by the Act 3 

One sentence only must be awarded in respect of all the offences 
of which an accused person has been found guilty, even if the 
trial has proceeded on different charge-sheets, and where an 
accused person has been found guilty upon several charges, a 
sentence which can legally be awarded in respect of one of them 
will be valid notwithstanding that it could not legally have been 
awarded in respect of the others 4 

The sentence should follow the prescribed forms set out in 
Appendix II to the Rules of Procedure , or, if no form is exactly 
applicable, it should follow as nearly as possible the words of the 
Army Act 

77. A court-martial has (except m the case of an officer charged 
under s 16 of the Army Act with scandalous conduct, and in the 
case of a conduction for murder under s 41 (2) ) an absolute 
discretion as to its sentence It may award the maximum pun¬ 
ishment allowable for the particular offence charged, or such less 
punishment as is laid down m s 44 of the Army Act, which sets 
out a graduated scale of the punishments which a court-martial 
may award 

78. In deliberating on their sentence a court-martial should 
remember that the object of awarding punishment is the main¬ 
tenance of discipline, and should bear in mind the considerations 
to which their attention is directed by the King's Regulations 6 

The proper amount of punishment to be inflicted is the least 
amount by which discipline can efficiently be maintained Occa¬ 
sionally the exigencies of discipline, apart from the circumstances 
of a particular case, may render a severe sentence necessary, but 
m all cases the whole force should be in a position to realise that 
the punishment awarded to any individual is not more than is 
necessary in the interests of the force itself and for the maintenance 
of that discipline without which all bodies of troops become irre¬ 
sponsible mobs and useless for the purpose for which they exist It 

1 R P 46 

* See A A 44 , as to Indian officers A A 180 (2), as to warrant officers A A 182 , as to 
N C Os A A 183 As to punishments generally, see K R 652 

J A A 44 (2) (3) (4) (8) (11) (12), A A 180 (2) (<), A A 182 (2), A A 183 3) 

• K R. 662. 
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must be the object of all concerned to aim at that high state of Ch. V 
discipline which springs from a military system administered with — 
judgment and impartiality, and to induce in all ranks a feeling 
of confidence that, while no offence will be passed over, no offender 
will in any circumstances suffer injustice 

79. If the accused hus elected to be tried by a district court Other con- 
martial, instead of submitting to the j unsdiction of his commanding ’ 

officer. Ins punishment should not, in ordinaly circumstances, criminality, 
exceed that which the commanding officer had power to award &c 

A non-commissioned officer should, as a rule, be more severely 
punished than a private soldier conctrncd with him m the com¬ 
mission of the same offence, while the instigator of an offence 
should receive a more severe sentence than the person who was 
instigated to commit it Where several offenders are found guilty 
of the same offence, it mav often be proper to award different 
amounts of punishment and, in order that the respective degrees 
of criminality of several offenders chaigcd in respect of t\e same 
transaction but tried sepaiately may be more accurately deter¬ 
mined, a court-martial has power to postpone the awarding of ar v 
sentence until all the offenders have been tried 1 

80 The court must pay special regard to the question wliethei Premedi 
the offences of which the accused has been found gudty were Evocation 
committed with or without premeditation and with or without P 
provocation It is obvious that a theft committed after long 
preparation deserves more severe punishment than a theft com¬ 
mitted on the spur of the moment Similail\, a court would be 
justified in awarding a more lenient sentence to a soldier who has 

been provoked into striking his superior officer than to one wffio had 
deliberately struck his superior officer without provocation As a 
general rule the improper use of words should not be treated with 
the same severity as offences against discipline involving physical 
acts 

81 Again, due regard should be paid by the court to previous Previous 
convictions A habitual offender deserves far more severe convictlons 
punishment than an infrequent offender, and a first offender should 
always, if possible, be treated leniently 

8^ Military offences mud sometimes be considered in reference prevalence 
to circumstances other than those connected with the individual of offeIlces 
offender When there is a general prevalence of offences or of 
offences of some particular kind, an example ma/ be necessary, 2 
and on that account a severe punishment may properly be awarded 
for an offence which would otherwise receive a more lenient punish¬ 
ment In such cases the punishment must be regarded more from 
the point of view of the effect which it will produce on the force 
to which the offender belongs than from that of the offender 
himself 

83. Finally the court, having due regard to the foregoing Punishment 
considerations, must always award such punishment as they ^proper, 
themselves consider to be just and proper in the circumstances of 
the particular case They must not presume that the convening 
officer, in sending the case for trial, took a more serious view of the 
facts than thev themselves take 

1 R P 71 (D) 

* SteKR 652 (footnote) 
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84. In view of the discretion of the court 1 in the matter of 
awarding sentence, a recommendation to mercy will be exceptional 
If such recommendation is made, it must form part of the proceed¬ 
ings and the reason for it must be recorded 2 3 It will usually 
be made only when the court, though unwilling to pass a lenient 
sentence lest the offence should be considered a venial one, think 
that owing to the offender's character or other exceptional cir¬ 
cumstances, he should not suffer the full penalty which the offence 
would ordinarily demand As a rule the court will be able to 
adjust the sentence according to what, in their judgment, the 
offender should suffer having regard to the attendant circumstances 
It is indisputable that offences are more effectually prevented by 
certainty than by severity of punishment 

A court may recommend the restoration of service forfeited 
under s 79 of the Army Act 8 

Any expression of opinion as to anything occurring before the 
court, and any matter which the court may desire to report, must 
be stated in a separate document for the information of the con¬ 
firming authority 4 * 

85. Every member of the court must give his opinion as to the 
sentence to be awarded, even if he had voted for an acquittal upon 
the finding The officer junior m rank must first give his opinion 
In the case of an equality of votes, the president has a second or 
casting vote An absolute majority of the opinions of the members 
must be secured, 6 but sentence of death may not be passed without 
the concurrence of at least two-thirds of the members 6 

86. When the sentence has been decided upon, it must be 
recorded upon the proceedings, which will then be signed by the 
president and judge-advocate (if any) The judge-advocate or 
if there is none the president, must then forward the proceedings 
as soon as possible to the confirming authority or the person 
directed in the convening order to receive them 7 


(xm) Confirmation and revision 

87. A finding of guilty and the sentence consequent thereon 
are not valid until confirmed by superior authority 8 lSntil 
promulgation the accused will be in ignorance of the sentence 
awarded, but special provision is made whereby he is to be 
informed prior to confirmation if a sentence of death has been 
passed 9 

88. The finding and sentence of a district court-martial are 
to be confirmed by an officer authorised to con\ ene general courts- 
martial, or deriving authority to confirm from an officer authorised 
to convene general courts-martial 10 


1 See para 77 above 

* A A S3 (9) , R P 49 

3 R P 49 (B 

4 R P 95 (D) 

* A A 53 (8), R P 69 and notes 

• A A 48 (8) See A A 49 (2) as to fiel 

7 R P 50 

• A A 54 (0) 

9 R P App II note (ft) on p 762 

10 A A 54 (1) (c), 123 
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89. The finding and sentence of a general court-martial are to Confirma- 
be confirmed by His Majesty, or by an officer deriving authority 
to confirm either immediately or mediately from His Majesty 1 coilrt^ 

90 This authority, where given by the King, is given by the 
warrant respecting courts-martial mentioned m paras 4-8 above powers. 
Any warrant, whether issued by the King or by an officer, may 
reserve any of the powers which would otherwise be conferred by 
it 2 

91. The warrant issued to an officer in the United Kingdom Warrant to 
excludes power to confirm a sentence of death, penal servitude, umie? 10 
cashiering or dismissal in the case of a commissioned officer, and Kingdom, 
a sentence of death or penal servitude in the case of a soldier, which 
consequently require confirmation by the King 

92 The warrant issued to an officer commanding abroad Warrant to 
usually gives authority to confirm the findings and sentences of Abroad 
general courts-martial, and to delegate that power Where the 
officer is the commandcr-m-chief in India and sometimes where he 
is commandmg-m-chief on active service, the power of confirmation 
is given without any reservation, except at the option of the officer 
In other cases, besides the optional reservation, the warrant 
reserves for confirmation by the King the finding and sentence 
when a commissioned officer is sentenced to death, penal servitude, 
cashiering or dismissal 3 An officer commanding a force on active 
service serving in India, or proceeding from India, usually holds 
his warrant from the commander-in-chief in India , but if he 
comes under the command of an officer holding a warrant from the 
King, he can only exercise the confirming power by delegation from 
that officer 


93 Every officer empowered to convene general courts-martial Delegation 
has, by virtue of the Army Act, authority to confirm the findings Strict 

and sentences of district courts-martial, and to delegate that courts 
a. ° martial 

power 4 


94. Upon receipt of proceedings which require to be confirmed, Re/ision 
the confirming authority, before confirming, may direct the re- j^ ndm s 
assembly of the court for the purpose of revising their finding and sentence 
sentence or either of them Onl> one revision can be ordered or 


made , the proceedings on revision must be m closed court, and 


no additional ev idence can be taken 


If the finding is sent back for revision and the court do not 
adhere to it, they must revoke it and record a new finding If the 
finding is revoked they must also revoke the sentence, and, if 
the new finding involves a sentence (t e , is not an acquittal), must 
pass a new sentence, which must not be more severe than the 
original sentence 

If the sentence only is sent back for revision, the court may not 
revise the finding nor pass a more severe sentence than that 
originally awarded 


1 A A 54 (1) (b), 122 

* A A 122, 123 

• This does not apply to a native commissioned officer m a colony, the finding and sentence 
on whom may, in all cases, be confirmed by the general officer commanding the forces in such 
colony, or, at his option, reserved for confirmation by the King 

4 A A 123 (i) ($)♦ 7 
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In practice, revision of a sentence only is seldom necessary 
in view of the powers of the confirming authority 1 

95 As a conviction and sentence are not valid until confirmed, 2 
a refusal of confirmation, duly entered upon the proceedings, 
operates to annul the whole trial In such a case the accused has 
not been convicted and may legally be tried again , but re-trials 
should rarely be resorted to, and only when the needs of discipline 
and justice demand that an offender shall not escape punishment 
on account of a legal technicality It must be remembered that 
if an accused at the first trial has disclosed his defence, that 
defence at a second trial may thereby be prejudiced In cases 
requiring confirmation by His Majesty and where such has been 
withheld, a re-tnal is not to be ordered unless directions by His 
Majesty for such re-trial ha\e been issued , in other cases in the 
United Kingdom where confirmation has been withheld, re-trial 
should not be ordered until the Judge-Advocate-General has first 
been consulted 

If the confirming officer considers that the proceedings of a 
court-martial are illegal, or involve substantial injustice to an 
accused person, he will withhold his confirmation 3 

It is open to the confirming officer to withhold confirmation 
either wholly or m part, and then refer the proceedings to a 
superior authority competent to confirm them 4 

96 The confirming authority has no power to alter or amend 
the finding, whether original or re\ i^ed, of a court-martial After 
one revi^on, 5 or if he does not older a revision, he can only con¬ 
firm it or refuse confirmation, and an} superior authority to whom 
he may refer the proceedings for confirmation is in the same 
position 

Similarly the confirming authority cannot alter the finding of a 
court on a plea in bar of trial or on a finding of insanity, both of 
which require confirmation to support their validity 

97 The following arc the powcis of the confirming authority 
with relation to the sentences of courts-martial whether or not 
they have been revised — 

(a) mitigation of a punishment to a less amount of the same 

punishment 6 * 

(b) remission of the whole or part of a sentence 6 

(c) commutation of the punishment to a different form of punish¬ 

ment 7 lower in the scale of punishments authorised in s 44 
of the Army Act 6 

(d) vanation of a sentence informally expressed, or which is in 

excess as regards its duration of the punishment allowed 
by law 8 

(e\ suspension of the execution of a sentence (which will, how¬ 
ever, be in force during the suspension) 9 

1 A A 54 (2) (5)7 RP 51, 52 — 

* A A 54 (6), 157 and note thereto 

a K R 665 

4 A A 54 (5) , RP 51 (B)'n) 

6 A A 54 (2) 

* A A 57 (1) (3) (4) (5) As to the principles upon which the power of mitigation, &.C ,is to 
be ex(rc:s(d see K 1< 652 661-665 

h* 7 The punishment awarded by the court can be commuted into any two or more punish¬ 
ments lower in thp scale which can legally be awarded and which the court could hove awarded 
in conjunction, but see A A 57, note 6 

8 R P 55 

9 A A 57 (l). 
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(/) suspension of the operation or commencement of a sentence Ch. V 
This power can only be exercised by the confirming — 
officer if he is a " superior military authority " within 
the meaning of s 57a (9) of the Army Act, and only where 
the sentence awarded is one of penal servitude, imprison¬ 
ment or detention If the confirming officer is not a 
11 superior military authority/* the sentence can only be 
suspended by such authority upon reference from the 
confirming authority 1 

98. Sentence of death in a colony requires not only confirm- Approval of 
ation by the military authority, but also approval by the governor m 

of the colony (save when passed in respect of an offence committed colony, 
on active service) In India such approval is only required 
where the offence charged is treason or murder, but both 
in India and a colony a sentence of penal servitude for any offence 
tried as a civil offence under s 41 of the Army Act requires 
the approval of the governor In India the approval is required 
to be given by the Governor-General 2 


(xiv) Promulgation 


99. The charge, finding and sentence and any recommendation Promulga¬ 
te mercy must be promulgated to the accused as well as the con- ending, &c. 
firmatton or non-confirmation of the proceedings Promul¬ 
gation must be carried out in such manner as the confirming 
authority may direct or, if no direction is given, according to the 
custom of the service 3 

As confirmation is not complete until promulgation, the con¬ 
firming officer may always alter hts minute of confirmation or 
non-confirmation before the proceedings have been promulgated 4 

100. Ever after promulgation, the authority who confirmed Seumg 
the finding and sentence may direct the record of the conviction ^nvictioxn 
to be erased and the accused to be relieved of all the consequences 

of his trial if he thinks that the proceedings are illegal, or that 
circumstances have arisen which show that the accused could not 
have been guilty, or that the conviction involves substantial 
injustice to the accused 5 

101. If after promulgation a sentence is found to be invalid, Substitu- 
thc authority who would have had power to commute it if it had 0 f°vai]d 
been valid (in normal circumstances the confirming officer) 

may pass a valid sentence which will have effect as a valid sentence 1 
passed by the court, provided that such substituted sentence is 
not higher in the scale of punishments than the punishment 
awarded by the invalid sentence, or, in the opinion of the authority 
awarding such substituted sentence, in excess of the invalid 
sentence * 

102. After confirmation the punishment awarded can only Mitigation, 
be mitigated, remitted or commuted by the King, the Army Council 

or the officer specified in the Army Act or prescribed by the Rules don 


1 A A 57A 
1 A A 54 (4) (7) (8) (9) 
8 A A 53 (9) , Jt P 53 

* RP 53 

» K R 665. 

• R,P 54 (C), 
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exercised by an officer inferior to the authority who confirmed 
the sentence, an officer in the United Kingdom has no power to 
mitigate, remit or commute a sentence passed by a general court- 
martial m the United Kingdom except as regards sentences less 
than dismissal in the case of an officer and less than penal servitude 
in the case of a soldier In the case of a court-martial held 
elsewhere, 4ae can only do so if his command is not inferior to that 
of the officer who confirmed the sentence, unless in either case 
he acts under orders from superior authority 2 

After confirmation a sentence of penal servitude, imprisonment 
or detention can, in appropriate cases, be suspended by a superior 
military authority under s 57 \ of the Army Act 

(xv) Execution and operation of sentence 

forSecutwn An °^ cer who confirms a sentence is responsible for seeing 

of sen- 10 that the sentence is carried into effect, and for this purpose he will, 
tence where necessary, obtain the approval required for a sentence of 
death as stated m para 98, and m all cases will give the necessary 
directions for the execution of the sentence If the sentence is 
approved by the King, these directions will be given by the Army 
Council 

ExccuUon^ 104 Sentences of penal servitude, wherever passed, are 
ofpenai nC0 (except m the cases where para 107 applies) required to be 
servitude executed in the United Kingdom Provision is made for bringing 
a military convict from any place out of the United King¬ 
dom to a prison in the United Kingdom, and, when once he is there, 
he comes under the authority of the Secretary of State for the 
Home Department, but the military authorities may at any time 
remit any portion of the sentence 3 

Execution 105. Sentences of imprisonment exceeding one year, wherever 
° of r eDCe passed, are also (except where para 107 applies) to be executed 
prisonroent m the United Kingdom A prisoner has to undergo his imprison¬ 
ment either m a military prison or detention barrack or in other 
military custody or in a civil prison, or partly in one way and 
partly m another He can, however, be temporarily confined 
in any other prison 4 # 

sentenc^o^ *06* Sentences of detention exceeding one year must (except 
detention where para 107 applies) also be executed in the United Kingdom 
Detention has to be undergone either m military custody or m a 
detention barrack, but a soldier sentenced to detention cannot be 
confined m a prison In the United Kingdom sentences of deten¬ 
tion may be undergone in a branch detention barrack or barrack 
detention rooms, but where they exceed 168 hours, should be 
carried out in a detention barrack 5 

Further 107. An offender sentenced to penal servitude for an offence 
asto lslon committed on active service may be ordered to undergo part of 
sentence* the sentence, not exceeding two years, in a military prison 6 

1 A A 57(2), RP 126(B) 

* A A 57 (3) See also para 91 above 
8 A A 53-62, K R 676-679 

8 A A 63-67 K R 680-715, and see for the mode In which a term of imprisonment is 
to be awarded, K R 654, and generally as to the disposal of military convicts, military prisoners 
and soldiers undergoing detention K R 674-714 
8 A A 63 , K R 715 

4 A A 58 (proviso) 
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An offender sentenced to penal servitude, imprisonment or Ch. V 
detention, need not be brought to the United Kingdom if he — 
belongs to a class of persons with respect to whom the Secretary 
of State has declared that by reason of climate, or place of birth or 
of enlistment, it is not beneficial to the offender to transfer him to 
the United Kingdom , or if he enlisted in a colony, and belongs to 
a class of persons so enlisted with respect to whom the Secretary 
of State has arranged with the governor of that colony that they 
may, if so sentenced, be transferred to or kept in the colony and 
there undergo sentence 

An offender sentenced to imprisonment or detention need not 
oe brought to the United Kingdom if the court or other pres¬ 
cribed authority for special reasons otherwise orders 1 

108. A sentence of penal servitude, imprisonment or detention Date from 
must be reckoned to commence on the day on which the original ^ l t ^ ce 
sentence (even if it was subsequently revised) was signed by the operates, 
president of the court 2 If, therefore, a sentence is ultimately 
confirmed and promulgated, it will probably have been running 

for several days although not yet put into actual execution This 
would not, however, be the case if the operation of the sentence 
were suspended in accordance with s 57a of the Army Act 

109. After promulgation, court-martial proceedings must be Custody of 
forwarded for safe custody to the office of the Judge-Advocate- 
General m London, or of the Judge-Advocate-General in India proceedings, 
(if the trial was in India), or, in the case of trials of men of the 

Royal Marines, to the Admiralty, where they must be preserved 
for not less than seven years in the case of a general court-martial 
or three years in the case of a district court-martial The pro¬ 
ceedings of a trial which has ended in an acquittal of the accused 
will be forwarded to the same authority 3 

A copy of the proceedings must be supplied upon payment to 
any person tried by court-martial if he demands it 4 

110 An officer or soldier who considers himself aggrieved Petition, 
by the finding or sentence of a court-martial may forward a petition 
to the confirming or any reviewing authority through the usual 
channels If such petition raises any question of law it should, 
in ^the United Kingdom, be referred to the Judge-Advccate- 
General 5 


(xvi) Field General Courts-Marhal 

111. The foregoing remarks have left out of notice a court Field 
martial of an exceptional kind, termed a field general court- 
martial This may be convened, without any warrant giving martial ho* 
power to convene, by “nvewd. 

(a) any officer commanding a detachment or portion of troops 

abroad , or 

(b) the commanding officer of any corps or portion of a corps 

on active service , or 

(c) any officer m immediate command of a body of forces on 

active service 
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If troops are not on active service, the power of convening a 
field general court-martial is limited to cases of offences committed 
by persons under the command of the convening officer and of 
offences against the person or property of some inhabitant of, 
or resident in, the country where the offence is alleged to have been 
committed 1 

112 A field general court-martial has the same power as a 
general court-martial, provided that the court is composed of at 
least three officers If, in the opinion of the convening officer, 
three officers are not available two officers are legally sufficient, 
but a court consisting of two officers cannot award a sentence in 
excess of imprisonment 2 

Every member of a field general court-martial should have held 
a commission for not less than one year 3 , the president may be of 
any rank, but, if practicable, must not be below the rank of 
captain 4 

A sentence of death requires the concurrence of all the members 1 
An officer can be tried by a field general court-martial 
The provost-marshal, an assistant provost-marshal, the prose¬ 
cutor or a witness for the prosecution must not be appointed as a 
member of the court 6 In certain circumstances the convening 
officer may appoint himself president 7 
The convening officer may appoint a judge-advocate 8 

113 A field general court-martial is subject to exceptional 
rules under which the procedure is or can be of a more summary 
character than that of an ordinary court-martial 0 But provision 
is made whereby a large number of the rules which are applicable 
to district or general courts-martial should be applied to a fieM 
general court-martial so far as is practicable having regard to the 
public service 10 

l A A 49, RP 105 
AA 49 (1), (6), {d) , RP 107(A) 

* R P 106 1C) 

(c) 

, . 4 ->) 

AA 49 (1), (c) RP 106(B) 

8 R P 106 (E) 

8 See A A 49, R P 105-123 
10 RP 121 
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EVIDENCE 

Introductory 

1 The rules of evidence are the rules which regulate the mode Meamn^of 
in which questions of fact may be determined for judicial purposes Evidence " 
The object of every criminal trial is, or may be, to determine two 
classes of questions—questions of fact and questions of law If the 
accused person pleads guilty, there is no question of fact involved 

in the trial, but if he does not, he raises two questions or issues 
first, whether the facts charged against him happened , and next, 
if they did happen, what is their legal consequence 

2 In trial by jury, these two questions are answered by 
different persons The jury,under the guidance of the judge, find evidence 
the facts The judge lays down the law It was with reference P riI ^*J e 
to trial by jury that the English rules of evidence were originally to trial by 
framed, and it is to this mode of trial that they are still primarily i ur y 
applicable Ihey are, in fact, the rules m accoi dance with which 

a judge guides a jury In trials before courts-martial, the members 
of the courts both find the facts and lay down the law, and thus 
perform the functions of both jury and judge It therefore 
becomes their duty, when applying their minds to questions of 
fact, in the capacity of jurymen, to consider themselves bound by 
the rules which, m the case of an ordinary trial by jury, are laid 
down by the judge, and it is provided ms 128 of the Army Act, 
that the rules of evidence to be adopted in proceedings before 
courts-martial shall be the same as those followed in civil courts 
in England In deciding questions of law a court-martial should 
be guided by the advice of the judge-advocate (if a judge-advocate 
has been appointed) and should not disregard it except for very 
weighty reasons 1 

3. A juryman is supposed to bring with him to the consideration Nature of 
of tjie questions which he has to try common sense, and a general evldenc€ * 
knowledge of human nature and of the ways of the world But 
he is not supposed to bring with him any special knowledge 
enabling him to answer the particular questions of fact raised in 
the trial His knowledge of these matters is derived from what is 
proved to him at the hearing The means of proof, or evidence, 
usually consists of statements made by witnesses under exami¬ 
nation, or of documents produced for inspection, and is therefore 
commonly classified as being either oral evidence or documentary 
evidence But the jury, or in the case of trial by court-martial 
the members of the court, may supplement by direct information 
the knowledge derived from these sources Thus they may inspect 
for themselves anything sufficiently identified by evidence, and 
produced in court as material to their decision , or they may go to 
view any place the sight of which may help them to understand 
the evidence 2 


1 P P 103 (/) 

* A A 53 (7) R P 63 (B), 119 (D) 
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4. There is no difference in principle between the method of 
inquiry in judicial and m extra-judicial proceedings In either 
case a person who wishes to find out whether a particular event 
did or did not happen tries, in the first place, to obtain information 
from persons who were present and saw what happened [direct 
evidence), and failing that, to obtain information from persons who 
can tell him about facts from which he can draw an inference as to 
whether the event did or did not happen (indirect evidence) But 
in judicial inquiries the information given must be on oath, and be 
liable to be tested by cross-examination, and there are certain rules 
of law which exclude from the consideration of a jury particular 
classes of indirect evidence which an ordinary inquirer would 
naturally take into consideration Statements or documents 
so excluded are said to be “ not admissible as evidence,” or 41 not 
evidence ** 1 And if a member of a court-martial is in doubt 
whether a statement or document which it is proposed to put 
before him is, or is not, admissible as evidence, the most useful 
advice that can be given to him is, first to use his common sense 
as to whether the matter proposed to be proved has any practical 
bearing on the question which he has to try, and, if he thinks 
that it has, then to consider whether it falls within any one of the 
negative or exclusive rules of law to which reference has been 
made above and which are more fully dealt with in para 15 et seq 

5. The answer to the question why particular statements, 
verbal or written, should be excluded from evidence in judicial 
inquiries is that their exclusion has been found by practical 
experience useful on various grounds, and notably on the 
following — 

1 It assists the jury 

2 It secures fair play to the accused 

3 It protects absent persons 

4 It prevents waste of time 

It assists the jury by concentrating their attention on the 
questions immediately before them, and preventing them from 
being distracted or bewildered by facts which either have no 
bearing on the questions before them, or have so remote a bearing 
on those questions as to be practically useless as guides to the truth, 
and from being misled by statements or documents, the effect of 
which, through the prejudice which they excite, is out of all pro¬ 
portion to their true weight It secures fair play to the accused, 
because he comes to the trial prepared to meet a specific charge, 
and ought not to be suddenly confronted by statements which he 
had no reason to expect would be made against him It protects 
absent persons against statements affecting their characters And, 
lastly, it prevents the infinite waste of time which would ensue if 
the discussion of a question of fact in a court were allowed to 
branch out into all the subjects with which that fact is more or less 
remotely connected 

6. As stated in para 2 above, the rules of evidence to be followed 
by courts-martial are to be those adopted in courts of ordinary 
criminal jurisdiction in England 3 These rules are to be found in 
the ordinary text-books on the subject, such as Taylor on Evidence, 

1 The two phrases illustrate the wider and narrower sense of the terra " evidence " In 
its narrower sense it means that kind of evidence which is recognised by courts of law 

2 A A , 127 and 128, R P 73 
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Roscoe's Digest of the Law of Evidence in Criminal Cases, Stephen's ch VI 
Digest of the Law of Evidence, Wills' Theory and Practice of the — 
Law of Evidence, and Phipson's Law of Evidence , but as only 
a limited number of these rules are from the nature of the case 
applicable to proceedings before courts-martial, it is thought 
that it may be useful to state and illustrate shortly the most 
important of those which are so applicable 

7 The principal matters with which the rules of evidence are Matters^ 

concerned may, for the purpose of this chapter, be classified ^i e * of * 
as follows — evidence 

(i) What must be proved earned 1 " 

( 11 ) What facts are assumed to be known (judicial notice) 

(in) By which side proof must be given (burden of proof) 

(iv) What statements are admissible as evidence (admissibility 

of evidence) 

(v) Admissions and confessions (when admissions or con¬ 

fessions may be admitted as evidence) 

(vi) Who may give evidence (competency of witnesses) 

(vn) Privilege of witnesses (what questions need not be 
answered and what documents need not be produced) 

(vm) How evidence is to be given 

( 1 ) What must be proved 

8 What must be proved, in order to obtain a conviction, is the Charge 
particular charge brought As a general rule, every charge alleges, mustbe 
or ought to allege, a specific offence constituting a breach of a proved 
specific enactment 1 , and, subject to certain exceptions, it is of 

this offence, and of this offence alone, that the person charged can 
be convicted The reason for the rule is the unfairness of requiring 
a person to meet a charge for which he is not prepared And the 
exceptions will be found not to conflict with this reason, since they 
relate either to cases where the distinction between two offences is 
mainly technical, or a matter of correct legal description , or to 
cases where the distinction is one of degree, but not of land, and 
the accused, having been charged with the more serious, is allowed 
to be convicted of the less serious offence 2 The former class of 
cas?s is illustrated by the enactments providing that a person 
charged with felony may, m certain cases, be convicted of a mis¬ 
demeanour , and that a person charged with stealing may be 
convicted of embezzlement, and vice versa The second class is 
illustrated by the statutory enactment that on an indictment 
for wounding with intent to murder, if the prosecutor fails in 
proving the intent to murder, the accused may be convicted of 
unlawful wounding , and by the provisions contained m s 56 (3), 

(4A), (4B), (4C), (5) of the Army Act 

9. It is the substance only of the charge that need be proved Substance 
Allegations which are not essential to constitute the offence and charge need 
which may be omitted without affecting the validity of the charge, be proved 
do not require proof, and may be rejected as surplusage 3 In 

1 See R P 11-13 and 23 

1 A A 58 (4), which allows a person charged with attempting to desert to be found guilty 
of desertion, cannot be placed under either of these heads of exceptions, but is in a class 
by itself 

* See R P 11-13 and 23, and as to particulars of time and place in the charge, see Note 
as to use of Forms of Charges (18)—(22), at the beginning of Appendix I to the Rules ot 
Procedure 
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some cases, as in charges against a sentinel for misbehaviour on 
his post, 1 the time or place of the offence is material, but m 
many cases it is not so Where the court think that the facts 
proved differ materially from the facts alleged in the statement of 
the particulars, but prove the same charge, they are empowered 
by Rule of Procedure 44 (D) to record a special finding, instead 
of a finding of " Not guilty " 2 

(n) What facts are assumed to be known 

10. The court are said to take judicial notice, in other words not 
to require evidence, of any facts which are so generally known as 
not to require special proof 

11 By Rule of Procedure 74 the court are expressly authorised 
to take judicial notice of all matters of notoriety, including all 
matters within their general military knowledge Thus, evidence 
need not be given as to the relative rank of officers, as to the 
general duties, authorities, and obligations of different members of 
the service, or generally as to any matters which an officer, as such, 
may reasonably be expected to know 3 Again, it would not be 
necessary to prove that an important battle was fought on the 18th 
June, 1815 Among the matters of which it is the duty of all 
judges to take judicial notice may be mentioned —Acts of Parlia¬ 
ment the general course of proceedings and privileges of 
Parliament, the date and place of the sittings of each House, but 
not transactions in tlieir journals , the course of proceedings and 
rules of practice in the Supreme Court of Judicature, the 
accession of the King, the existence and title of every State 
and Sovereign recognised by the King, the Great Seal, the 
Privy Seal, the Seals of the Superior Courts of Justice , the seal 
of any notary-public in the British dominions, and various other 
seals , the extent of the territories under the dominion of the 
Crown, and the territorial and political divisions of the different 
parts of the United Kingdom , the ordinary course of nature, 
natural and artificial divisions of time, and the meaning of English 
w'ords , and all other matters which they are directed by any 
statute to notice Judicial notice will also be taken of the fact that 
the country is at war 

(in) By which side proof must be given 

12. In considering the question of " the burden of proof ” 
(or onus probandi) regard must be had to two rules first, that 
every man is presumed to be innocent until he is proved to be 
guilty, and, second , that he who alleges a fact must prove it, 
whether the allegation is couched in affirmative or negative terms 4 
It follows that it is incumbent on the prosecution to give evidence 
showing the commission of the offence, and connecting the 
accused therewith 


1 See A A 6 (1) (ft), 6 (2) («) 

2 See especially note b to 1< P 44 

* See A A 6 (3) (c), 8, 10 (3), 17 and 25 (1), as illustrations of matters which would be 
presumed to be witnin the general military knowledge of an officer 

4 Except when a itatute provide* expressly that proof Qf an exception, Ac , must be givep 
by tjw aoeuied (*ee para 13) 
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13. When the prosecution have thus proved a pnma facie case, « shifting” 
it is not infrequently said that the burden of proof " shifts ” 

on to the accused This expression, however, is very misleading 
There are certain statutes which expressly provide that the proof 
of lawful excuse, or authority, or the absence of fraudulent intent, 
shall lie on the person charged (although by the terms in which 
the offence is defined they are made elements of the offence), as, 
for example, in the statute making it a criminal offence to be found 
by night in the possession of housebreaking implements without 
lawful excuse, " the proof whereof shall he on such person " l 
In such cases it is correct to say that after proof of the possession 
is once given, the burden " shifts M in other words, a judge 
would direct a jury that they ought to convict unless the accused 
proves to their satisfaction that he had lawful excuse Again, the 
burden may be “ shifted " by some rebuttable “ presumption of 
law,” e g , that all homicide is murder until malice, express or 
implied, is disproved 

On the other hand, where the evidence raises a strong pre¬ 
sumption of guilt, but such presumption is one 11 of fact,” it is not, 
strictly speaking, correct to say that the burden ” shifts ” For 
instance, A is accused of stealing a purse, and the prosecution 
prove that immediately after its loss it was found in A’s possession 
There is obviously a strong presumption that he stole it, and, as a 
matter of common sense, not one jury m a thousand would acquit 
him, if he offered no explanation (or no reasonable explanation) 

And the law recognises this by saying that upon proof of ” recent 
possession ” of stolen goods a jury may convict if no satisfactory 
explanation is offered Still, in law, the burden remains on the 
prosecution to the end, and it would be improper to direct a 
jury that they ought to convict 2 

There are certain cases where the subject matter of some 
allegation made by the prosecution is peculiarly within the 
knowledge of the accused, eg, in charges for leaving a post 
without orders, releasing a person without authority, absence 
without leave, &c In such cases ” the court has regard to the 
opportunities of knowledge with respect to the fact to be proved 
whiiih may be possessed by the parties respectively ” 3 Such 
evidence as the prosecution may be in a position to give—including 
inferences from the conduct of the accused—may be accepted as 
justifying a conviction in the absence of explanation by the 
accused 

14. As stated above, on a charge of murder the law presumes Proof of 
malice from the act of killing, and requires the accused to disprove lntenl 
the malice But intention is not capable of positive proof , it can 

only be inferred from overt acts 

As a general rule a person is presumed in law to have intended 
the natural and probable consequences of his act 

( iv ) What statements are admissible as evidence 

15. It has been remarked above that there are certain rules t0 

which exclude from consideration on judicial inquiries classes of bihtvof 

__ evidence. 

1 Larceny Act, 1916, s 28 (2) 

2 R v Badash [1917] 13 Cr App Rep 17 R v Brain [1918] 13 Cr App Rep 197 

* Stepb f Dig gv art 96, Phipson etb Ed p ^ 
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Ch VI evidence which would be taken into consideration on ordinary 
— inquiries The most important of these negative or exclusive 
rules may, with reference to criminal proceedings, be stated as 
follows — 

Rule of I Nothing shall be admitted as evidence which does not tend 

relevancy immediately to prove or disprove the charge 

Rule of best II The evidence produced must be the best obtainable under 
evidence the circumstances 

To these may be added, subject to important qualifications — 
Hearsay III Hearsay is not evidence 
Opinion IV Opinion is not evidence 

r Rule of 16. The form in which the first rule is expressed shows the 
relevancy, vagueness, and, it may be added, the necessary vagueness, of its 
character What classes of facts " tend immediately " to prove 
or disprove a charge ? Or, to use a more technical expression 1 , 
what facts are “ relevant ” ? To this question no direct answer can 
be given No precise line can be drawn between ' ‘ relevant" and 
" irrelevant " facts All that can be done is to state certain sub¬ 
ordinate rules illustrating the kind of line which expenence has 
induced courts to draw with respect to particular classes of facts 
Common sense must supply the rest 

Character 17. In the first place the character or general reputation of the 
evidence for accuse d person is not admissible as evidence of his guilt This rule 
prosecution is most important to prevent the injustice which might arise from 
prejudice or unpopularity “Give a dog a bad name and hang 
him/' represents the popular instinct “ A man shall not be con¬ 
victed because he has a bad name," says the law For this 
reason the prosecutor may not (before conviction) give evidence of 
bad character, except to rebut evidence to a contrary effect given 
on behalf of the accused 2 

Character 18. On the other hand, the accused may call witnesses to speak 
as evidence generally a s to his character The evidence, however, of such 
for defence witnesses should be confined to the reputation of the accused 
for good character generally or for his good character m special 
respects— e g , for honesty, bravery, &c , evidence of particular 
cases of praiseworthy conduct in the accused is not properly 
admissible This general reputation for good character may be 
evidenced by showing that the record of the accused in the conduct 
book is good, or that his superior officers have publicly approved 
of the way m which he has conducted himself while in the service 
Effect of 19. Evidence of general good character cannot avail the accused 
^character a g ains * evidence of the fact, but where some reasonable doubt 
exists as to his guilt, it may tend to strengthen a presumption 
of innocence, and proved good character should be taken into 
consideration with all the other facts and circumstances “ not as 
positive evidence contradicting any that has been brought on 
the other side, but as testimony, probably, to induce the court 
to doubt whether the other evidence is correct and not to discard 
that evidence if the court thinks that it is so ” 3 


1 See R P 73 (A) 

* See R P 86 (C) The court may, after conviction, for their guidance in determining 
the sentence, take evidence as to the character of the accused (R P 46), 

* R v BUss Hill (1918J, 13 Cr App Rep 125 
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On a charge of murder, where malice is the essence of the crime, Ch VI 
expressions of goodwill and acts of kindness by the accused towards — 
the deceased are always considered important evidence, as showing 
what was his general disposition towards the deceased, and leading 
to the conclusion that his intention could not have been that 
imputed to him On a charge of stealing, character for honesty 
may be entitled to great weight So also on a charge implicating 
the courage of a soldier, character for bravery and resolution 
might be of vast importance But it would be manifestly absurd 
on a charge of stealing, to allow character for bravery to weigh 
m the scale of proof, or, on a charge of cowardice, to be biassed 
by a character for honesty General character, unconnected with 
the charge, though it may not weigh with the court, except in 
awarding punishment in discretionary cases, may essentially serve 
the accused, by influencing the superior with whom it rests to 
mitigate or remit the sentence 

20 It is not competent for the prosecution to adduce evidence Evidence of 
tending to show that the accused has been guilty of criminal acts v^e^noV* 
other than those included in the charge against him for the purpose admissible, 
of leading to the conclusion that he is a person likely from his 
conduct or character or disposition to have committed the offences 
for which he is being tried Thus, on a charge of murder, 
the prosecutor cannot give evidence of the conduct of the accused 
in respect of other persons for the purpose of proving a blood¬ 
thirsty and murderous disposition So, on a charge against a 
sentry of having been asleep on his post on a particular occasion, 
evidence that he had been found asleep on his post on other 
occasions would not be admissible for the purpose of showing 
that he would be likely to commit the offence , and on a charge 
of insubordination, evidence of insubordinate conduct on other 
occasions would not be admissible for the purpose of showing a 
tendency to insubordinate conduct l 

21. The mere fact that evidence adduced tends to show the when 
commission of other criminal acts (whether prior or subsequent admissible 
to the act charged) does not render it inadmissible if it is relevant 
to an issue before the court, and it may be so relevant if it bears 
on \he question whether the acts alleged to constitute the offence 
charged were designed or accidental, or to rebut a defence which 
would otherwise be open to the accused 2 In such cases the 
evidence of other transactions being in some way relevant to the 
issue is admissible, not because it tends to show that other offences 
have been committed by the accused, but notwithstanding that 
it may happen to do so 3 

It is impossible to give anything like a detailed catalogue of 
circumstances m which evidence of the kind may be relevant to 
some issue before the court, and cases upon the point are con¬ 
stantly arising m criminal courts A few of the leading decisions 
are referred to m the following paragraphs It may be laid down 
as a rule of prudence that such evidence should only be admitted 
where no serious doubt is felt as to its admissibility, for if it be 
held to have been wrongly admitted a resulting conviction will 


1 See, however, below, para 90 

a Maktn v AG for Nero South Wales, L R [18941 A C 57 
* R v Ollis, LR [1900], 2 QB 753 
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usually be quashed further, where it is intended to " rebut a 
defence”— eg, accident, absence of malice, absence of guilty 
knowledge. See ,—it should not be tendered, or even ” opened ” 
to the court, until the defence in question is definitely put forward 
by the accused 1 

22. Where several offences are so connected with each other 
as to form part of one entire transaction, evidence of one is 
admissible as proof of another On a charge of stealing, for 
example, though it is not material in general to inquire into any 
other taking of goods besides that specified in the charge, yet 
for the purpose of ascertaining the identity of the thief, it may be 
\ ery relevant and therefore admissible to show that other goods 
which had been upon the same premises and were stolen on the 
same night were afterwards found in the possession of the accused 
This is strong evidence of the accused having been near the owner's 
house on the night of the robbery So, too, on a charge of arson, 
it may be shown that property which had been taken out of the 
house at the time of the firing was afterwards found secreted 
in the possession of the accused 

23. The following are instances of cases where evidence of 
similar acts has been admitted to prove design, or intention, or a 
systematic course of conduct, or to negative ignorance or acci¬ 
dent, &c On charges of murder or of maliciously wounding, former 
menaces or attacks or expressions of vindictive feeling against 
the same person are admissible as disproving accident Again, 
where women or children have been murdered, to rebut the defence 
of accident or to prove design, evidence has been admitted to 
prove that other women or children living with the accused have 
died under similar suspicious circumstances, or have suffered 
from similar symptoms 2 

On charges of embezzlement effected by falsifying accounts, 
evidence of other incorrect entries in the prisoner's accounts 
has been admitted to show that particular errors covered by tlie 
actual charge were not made accidentally 3 

On charges of ” receiving,” evidence may by statute 4 * be given 
that other property stolen during the preceding 12 months was 
found in the possession of the accused, to prove his guilty know¬ 
ledge Upon charges of uttering forged notes or counterfeit c*6in 
evidence has been admitted to prove the uttering on other occasions 
of notes or coins which were not genuine, or the possession thereof 6 

Where the gist of an alleged attempt is fraud, evidence of similar 6 
offences is admissible to prove the intent Thus on a charge of 
obtaining cash by falsely representing that the cheque given in 
exchange was good, in order to prove intent or knowledge, evidence 
was admitted as to another cheque (dishonoured on presentation) 
having been given to a third person 7 


1 R v Bond, L R [1906], 2 K D 389 Under R P 86 (B) the court can allow rebutting 
evidence to be called after the witnesses for the accused 

2 R v Geertng\l&49] 18 L J (M C )2I5,severalcasesofarseniepoigonjngin a house Maktn 
v A G for New South Wales L R [1894] A C 57, previous deaths of other nurse children 
R v Smith [1915] 11 Cr App Rep 229, three ‘‘wives*’ dying in succession in the same 
way 

* R v Richardson [I860] 8 Cox Crim Ca 448 , R v Proud [1861] 31 L J (M C ), 71 

4 Larceny Act, 1916, s 43 (1) (a) 

* Archbold, Cnm Ev , 27th Fd , 366 

8 But the frauds must be of a similar nature, cf R v Fisher L R [1910] 1KB* 

’ R v Ollts L R [1900 2 Q B , 758 
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Again, on a charge of obtaining credit (for food and lodgings) by Ch VI 
fraud, evidence was admitted to show that the accused had — 
previously obtained accommodation at other houses and had left 
without making payment, either to prove a systematic course of 
conduct, or as negativing any mistake or honest motive 1 

On a charge of arson where the object suggested was to defraud 
an msurance company, the prosecution was allowed to prove, as 
negativing an accidental cause for the fire, that the two houses 
previously occupied by the prisoner were burnt, and that claims 
in respect of them had been paid by other companies 2 * Similarly, 
to prove malice or intent, or to negative accident, where men have 
been charged with maliciously wounding or arson, evidence has 
been admitted to show that on a previous occasion the accused 
had shot at the same person or tried to set fire to the same object a 

24. On a charge of gross indecency, where the defence was other 
mistaken identification and an alibi , the prosecution were allowed instancc * 
to prove that indecent photographs and articles suggestive of a 
tendency to commit such olfences were found on the prisoner 
when arrested, and in his house The ground for this decision 

was that the person who committed the offence was a person 
of abnormal propensities, and that the evidence corroborated 
the identification by showing that the person picked out had those 
propensities 4 * In a similar case where the defence was not in 
the nature of alibi it was held that evidence of possession of 
indecent photographs was admissible on the same principle as 
evidence of possession of tools m cases of housebreaking 6 On 
charges of incest and of carnal knowledge of young girls evidence 
of former similar acts between the same parties has been 
admitted 6 

Again, on a charge of indecent exposure, evidence of a previous 
act towards the same person was admitted as relevant on the 
question of identification and on the question of intent to insult 7 

25. In support of a charge of insubordinate language addressed Facts show- 
by word of mouth, or written to, or used of, a superior officer at a (farmer * 111011 
stated time, or m a particular letter, after having pro\ed the words iiiustra- 

m the charge, the prosecutor, to show the spirit and intention tnn * 
of Jhe accused, may prove also that he spoke or wrote either 
disrespectful or malicious w r ords on the same subject, either 
before or afterwards, or that he published or disseminated copies 
of the letter set forth as disrespectful in the charge This 
evidence is admissible, not m aggravation of the offence charged, 
but for the purpose of proving the deliberate malice or disrespect 
imputed in the charge 

26. Where the charge is of a nature which makes the intention Facts show 
a principal issue, as where a person is charged with treason, or l (furthcr nt, ° n 
with a design to undermine the influence of the commanding iiiustra- 
officer, an inquiry may be allowed into the conduct and sentiments tlon) 

of the accused on particular occasions, but with reference only 


1 R v Wyatt L R [1904] 1 K B , 188, R v Wolford [1907] 71 J P , 215 See also R v 
Bond L R [1906] 2 KB, 389 as to “course of conduct ’ 

2 R v Gray [1866] 4 F .fc F , 1102 

» R v Dossett [1846] 2 C & K , 300 Archbold, Crun Ev , 27lh Ed , 366 

4 R v Thompson L.R [1918] AC 221 

• R v Twtss L R [1918] 2 K B , 853 

4 R v Ball L R [19111 AC 47, R v Shellahtr LR [1914] 1KB 414 

t Pitkin* v Jiffiry L R [1915] 2 K B 702 
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to the overt act laid or specified in the charge, and to the trans¬ 
actions proved against him The intention of one particular 
act mav be best evinced by other contemporaneous actions, but 
great caution is needed to prevent injustice to the accused by 
extending the inquiry to matters wholly unconnected with the 
charge It would be the height of injustice to allow such an 
attack upon him as might involve the necessity of his entering 
unprepared and at once on the defence of every action of his life 

27. Again, where there is a question whether a person com¬ 
mitted an offence, evidence may be given of any fact supplying a 
motive or constituting preparation for the offence, of any subse¬ 
quent conduct of the person accused, which is apparently 
influenced by the commission of the offence, and of any act done by 
him, or by his authority, in consequence of the offence Thus, 
evidence may be given that, after the commission of the alleged 
offence, the accused absconded, or was in possession of the 
property, or the proceeds of property, acquired by the offence, 
or that he attempted to conceal things which were or might have 
been used in committing the offence, or as to the manner in which 
he conducted himself when statements were made in his presence 
and hearing 

28. In cases of conspiracy, after pnma facie evidence has been 
given of the existence of the plot, and of the connection of the 
accused therewith, the charge against one conspirator may be 
supported by evidence of anything done, written,*or said, not 
only by him, but by any other of the conspirators, in furtherance 
of the common purpose Thus, on the consideration of a charge of 
mutiny, evidence of this kind may, after such pnma facie proof, 
be received against a particular one of the accused 

29. Statements of the class above described arc admissible as 
evidence, if they are made in execution of the common purpose, 
because they form part of the transaction to which the inquiry 
relates 1 But a statement made by one conspirator, not in 
execution of the common purpose, but in narration of some event 
forming part of the conspiracy, falls within the rule of hearsay, 
to which reference will be made hereafter, and is not admissible as 
evidence against another conspirator, unless made in his presence 2 
In consequence of this distinction, the admissibility of wrfUngs 
often depends on the time when they are proved to be m the 
possession of fellow conspirators, whether it was before or after 
the apprehension of the accused or whether or not the accused 
had joined the conspiracy at the date referred to 

30. As, in trials for conspiracies, whatever the accused may have 
done or said at any meeting alleged to have been held in pursuance 
of the conspiracy may be given in evidence against him on the 
part of the prosecution, so, on the other hand, any other part of 
his conduct at the same meeting will be allowed to be proved in 
his behalf for his intention and design at a particular time are best 
explained by a complete view of every part of his conduct at that 
time, and not merely from the proof of a single isolated act or 
declaration 


1 See below, paras 51, 52 

1 See R v Blake [ 1844] L R , 6 Q B , 126, Steph Dig Ev , pp 6 and 7, Wills, p 116 
et seq 
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31 . The meaning of the rule that the evidence produced must be it Rule as 
the best obtainable m the circumstances, is this —No evidence 
which leads to the supposition that other and better evidence ev Pnce 
remains behind can have any weight, as the production of such 
inferior evidence suggests that there is some secret or sinister 
motive for withholding the better and more satisfactory evidence 

32. The rule m question is more strictly enforced with regard Rule chiefly 
to documentary evidence than with regard to oral evidence, and 

is usually applied in the form of the two well-known sub-rules ments 
(1) lhat a verbal account of the contents of a document can never primary 
be received if the document itself is obtainable (2) That, subject da 
to certain exceptions, a copy of a document is not admissible evidence 
when the original document can be produced In these cases the 
document itself is said to be primary, whilst the verbal account, 
or the copy, is called secondary evidence 

33. Primary evidence of the contents of a document is given by of 

producing the document for the inspection of the court document 0 

If the document is of a land which is required by law to be guested 
attested, but not otherwise, 1 it is also necessary to call an attesting tu«ud 
witness to prove its due execution But this rule is subject documents 
to the following exceptions — 

(a) If it is proved that there is no attesting witness alive, and 

capable of giving evidence, then it is sufficient to prove 
that the attestation of at least one attesting witness is in 
his handwriting, and that the signature of the person 
executing the document is in the handwriting of that 
person 

(b) If the document is proved, or purports to be, more than 

thirty years old, and is produced from what the court 
consider to be its proper custody, an attesting witness 
need not be called, and it will be presumed without 
evidence that the instrument was duly executed and 
attested 

34 The rule as to the inadmissibility of a copy of a document Distinction 
is applied much more strictly to private than to public or official p^vvate^and 
documents public docu¬ 

ments 

35. 4 Secondary evidence may be given of the contents of a Secondary 

J J u evidence ot 

private document in the following cases — private 

(a) Where the original is shown or appears to be in the ^ e u “ ents ' 
possession of the adverse party, and he, after having admissible 
been served with reasonable notice to produce it, does 
not do so 

(5) Where the original is shown or appears to be in the 
possession or power of a stranger not legally bound to 
produce it, and he, after having been served with a 
writ of subpoena duces tecum , or after having been sworn 
as a witness and asked for the document, and having 
admitted that it is in court, refuses to produce it 

(c) Where it is shown that proper search has been made for 

the original, and there is reason for believing that it is 
destroyed or lost. 


1 Evidence Act, 1865, ts 1,7. 
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(i) Where the original is of such a nature as not to be easily 
movable, 1 or is in a country from which it is not per¬ 
mitted to be removed 

{e) Where the original is a document for the proof of which 
special provision is made by any Act of Parliament, or 
any law in force for the time being 2 
(/) Where the document is an entry in a banker’s book, 
provable according to the special provisions of the 
Bankers' Books Evidence Act, 1879 

Secondary evidence oi a private document is usually given 
either by producing a copy and calling a witness who can prove 
the copy to be correct, or when there is no copy obtainable, by 
calling a witness who has seen the document, and can give an 
account of its contents 

36. Where there is no relevant statutory provision applicable 
to the particular case 3 a letter proved to have been properly 
addressed, stamped and posted (and not returned by the P O), 
is presumed to have been delivered in due course The pre¬ 
sumption may be rebutted , and if receipt is denied, it is for the 
court to decide whether to accept the denial 

37. No general definition of " public documents ” is possible, 
but the rules of evidence applicable to public documents are 
expressly applied by statute to many classes of documents 
Primary evidence of any public document may be given by pro¬ 
ducing the document from proper custody, and by a witness 
identifying it as being what it professes to be Public documents 
may always be proved by secondary evidence, but the particular 
kind of secondary evidence required is in many cases defined by 
statute Where a document is of such a public nature as to be 
admissible in evidence on its mere production from the proper 
custody, and no statute exists which renders its contents provable 
by means of a copy, any copy thereof or extract therefrom is 
admissible as proof of its contents, if it is proved to be an examined 
copy or extract, or purports to be signed and certified as a true 
copy or extract by the officer to whose custody the original is 
intrusted 4 5 

38. It is provided by many statutes that various certificates, 
official and public documents, documents and procecduf^s of 
corporations and of joint stock and other companies, and certified 
copies of documents, bye-laws, entries in registers and other books, 
shall be receivable as evidence of certain particulars in courts of 
justice, if they are authenticated m the manner prescribed by the 
statutes Whenever, by virtue of any such provision, any such 
certificate or certified copy is receivable as proof of any particular 
in any court of justice, it is admissible as evidence, if it purports 
to be authenticated in the manner prescribed by law, without 
calling any witness to prove any stamp, seal, or signature required 
for its authentication, or to prove the official character of the 
person who appears to have signed it 1 

1 E g , a placard posted on a wall, or a tombstone 

2 These are practically treated on the same footing as public documents See A A 168 

* F g , Reserve Forces Act, 1882, s 24 (2) 

* Evidence Act, 1851, s 14 , Law of Property Act, 1922, s 144 

5 Evidence Act, 1845, preamble, and s 1, and Steph , Dig Ev , art 79 A certificate, 
&c , so receivable is merely handed in to the court by the party producing it 
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39 Under s 2 of the Documentary Evidence Act, 1868, pnma Provisions 
facie evidence of any proclamation, order, or regulation issued by 

His Majesty, oi by the Privy Council, also of any proclamation, Evidence 
order, or regulation issued by or under the authority of any £ct auto 
such department of the Government or officer as is mentioned documents 
in the first column of the schedule to the Act, 1 may be given in all 
courts of justice, and in all legal proceedings, whatsoever, in all 
or any of the following modes —(1) By the production of a copy 
of the Gazette , purporting to contain the proclamation, order, or 
regulation (2) By the production of a copy of the proclamation, 
order, or regulation purporting to be printed by the Government 
printer, 2 or, where the question arises in a court in any British 
colony or possession, of a copy purporting to be printed under the 
authonty of the legislature of that colony or possession (3) By 
the production, in the case of any proclamation, order, or regula¬ 
tion issued (i) by His Majesty, or the Privy Council, or (u) by any 
of the departments specified in the schedule, of a copy or extract 
purporting to be certified as true either (a) by the clerk or any Lord 
of the Privy Council, or ( b ) by the proper certifying officer specified 
in the second column of the schedule 

Any copy or extract made in pursuance of the Act may be in 
print or in writing, or partly in print and partly in writing , and 
no proof is required of the handwriting or official position of any 
person certifying in pursuance of the Act, to the truth of any copy 
of or extract from any proclamation, order, or regulation 

40 Special provision is made by the Army Act for proving, by special pro¬ 
means of copies, attestation papers on enlistment, King's Regula- 

tions, Royal Warrants, and rules, warrants, and orders made in as to docu- 
pursuance of the Act, records in regimental books, and proceedings ^ by 
of courts-martial 8 copies 

41. In connection with the rule as to best evidence, reference Rules as to 
may be made to the distinction between direct and indirect Jj^enot 
evidence By direct evidence is meant the statement of a person applicable to 
who saw, or otherwise observed with Ins senses, the fact in question ^ l8 t t ^ t ^ on 
By indirect, or, as it is often called, circumstantial evidence, is direr t and 
meant evidence of facts, from which the fact in question may be J^ence 
inferred or presumed The rule as to best evidence has no 
application to the difference between direct and indirect evidence 
Direct evidence is not better than indirect or circumstantial 
evidence, the difference between them being one not of degree but 
of kind 

42 From the circumstances in which crimes are ordinarily Nature and 
committed, it follows that direct evidence of their commission is ^unatan- 
not always obtainable, and that in very many cases reliance tiai 
must be placed on circumstantial evidence Such evidence is in no evidence 
way inferior to direct evidence, and is in some respects superior to 
it, for it has become a proverb that “ facts cannot lie," whilst 
witnesses may On the other hand, it must always be borne in 
mind that if facts cannot " lie," they may, and often do, deceive , 
in other words, that the interpretation which they appear to 


1 This schedule has by the Documentary Evidence Act, 1895, and subsequent enactments 
been extended so as to Include practically all Government departments 

1 Under the Documentary Evidence Act, 1882, this expression Includes His Majesty's 
Stationery Office 
* A A , 108, 165. 
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fore, before the court finds an accused person guilty on 
circumstantial evidence, it must be satisfied not only that the 
circumstances are consistent with the accused having committed 
the act, but that they are inconsistent with any other rational 
conclusion than that the accused was the guilty person 1 
niustra- 43. The writer of a series of papers on the value and danger of 
difference circumstantial evidence, which appeared in 1879 m a legal paper 2 , 

between states one of the leading rules with respect to this class of evidence 

ffdcum as follows —“ The facts on which it is sought to found the inference 

stantiai “ of guilt must he visibly and evidently connected with the crime ,”—- 

evidence an( j ^jugtrates the rule by contrasting two groups of facts, of which 

the first would not, whilst the second would, constitute convincing 
circumstantial evidence of a crime The characteristic difference 
between good and bad circumstantial evidence cannot be better 
explained than by quoting the passage which contains this 
illustration — 

“In one of the works on evidence there is an admirable example 
“ of a series of circumstances such as are intended to be excluded by 
“ this rule, which we take the liberty of epitomising — 

“ 1 The accused was a man of bad general character 
“ 2 He belonged to a nation characteristically regardless of 
“ human life 

“3 He narrowly escaped conviction on a charge of murder some 
“ years before 

“ 4 There is a strong ill-feeling between his nation and that of 
“ the deceased 

“ 5 He was heard to make exclamations in his sleep indicating 
“ a consciousness of having committed some terrible deed 

“ 6 The deceased was robbed, and the accused is proved to be 
“ notoriously greedy about money 

“ It is scarcely necessary to say that, if a series of such circum- 
“ stances were indefinitely accumulated, it would fail to produce 
“ in a sane mind a conviction that the accused was guilty There 
“ is no visible hgamen between these facts and the facts sought to 
“ be established that the accused committed the murder, as all the 
“ facts are perfectly consistent with his innocence Contrast such 
“ circumstances with such as ordinarily present themselves in 
“ strong cases of circumstantial evidence Let us take, for 
“ instance, the following senes of facts — 

“ 1 The deceased was found apparently murdered by a pistol 
“ bullet, which penetrated the skull 

“ 2 On the ground near the body was found a small fragment 
“ of a newspaper, which smelled strongly of burnt powder, and led 
" to +he supposition that it had been used in separating the powder 
" from the ball, and on the accused being arrested there was 
" found another piece of newspaper, which corresponded minutely 
" at the point where it was torn with that found near the body of 
“ the deceased 

“3 In a pond near the scene of the murder was found a pistol, 

1 ' which had evidently been only recently thrown mto the water, 
“ and mto which the bullet fitted 


1 Hodge's case [1*138], 2 Lewm, C C , 227 
* Law Journal, Oct 11, 1879 
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“ 4 The pistol was proved to have belonged to a gentleman m Ch VI 
“ the neighbourhood , but it also appeared that the prisoner was 
" a servant in his employment, and that the pistol was missed the 
“ day before the murder from among several fowling pieces, 

“ pistols, powder flasks, and other articles connected with the 
“ paraphernalia of the sportsman which were arranged in a small 
" room in the gentleman's house devoted to the purposes of sport 
,f It was a part of the prisoner’s duty to keep this room and its 
“ contents in order 

“ 5 When asked whether he ever saw the pistol, he denied it 

" On the prisoner were found two bank note^, which were proved 
“ to have been given to the deceased in part payment for a horse 
“ sold by him to a neighbour 

“ The first of these facts at once suggests suspicion agamst the 
" accused As the second and subsequent circumstances are 
" disclosed, the suspicion becomes intensified , and, as the 
“ narrative goes on, the strong apparent connection between the 
" facts and the crime rapidly culminates, until, even before the 
** last of them is reached, the climax of moral certainty is attaintd, 

" and the mind is forced to accept the conclusion that the accused 
" was the perpetrator of the crime " 

44. The rule which requires production of tire best obtainable Bestevi- 
evidence docs not require the strongest possible assurance, m notmeaT* 
other words, docs not require the fullest proof of which the case strongest 
will admit, nor the repetition of evidence beyond that which is ^^nce 
sufficient to establish the fact For instance, it is not necessary, 

in order to prove handwriting, to call the writer himself , nor, if a 
whole regiment should be present at some overt act of mutiny or 
insubordination, as the striking of a commanding officer in front of 
his regiment, would the law require the production of all the persons 
present, for if one witness only were produced, and if, from his 
situation at the moment of the occurrence, he had as favourable 
an opportunity of observing what took place as any person present, 
his evidence would be complete, and not inferior in kind to any that 
could be produced 

45. On the same principle the law admits as sufficient the Number of 
uncorroborated testimony of one credible witness, subject to requisite, 
statutory exceptions in the case, eg, of treason, procuration 

of women and girls, 1 and in certain cases where a child of 
tender years is allowed to give evidence without being sworn, 2 
and to the further exception that in a trial for perjury 
one witness alone is not sufficient, without some material and 
independent corroborative evidence in proof of the statement 
as to which the perjury is charged 3 Apart from any such statutory 
requirement the evidence even of an accomplice is in strict law 
sufficient, if the jury consider him credible , but it is now held 
to be the duty of the judge to warn the jury of the danger of con¬ 
victing a prisoner on the uncorroborated evidence of an accomplice 
and, in his discretion, advise them not to do so, though at the 
same time pointing out that it is within their legal province to 
convict upon it if they choose In a trial by court-martial, where 


1 Criminal Law Amendment Act, 18S5, ss 2 and 3 

* Children Act, 1908, a 90 as amended b> the Criminal Justice Administration Act, 1914, 
s 28 (2) See also para 90 post 

* Perjury Act, 1911, • 13 
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the court performs the functions of both judge and jury, they 
should very carefully consider the danger before convicting on 
the uncorroborated testimony of an accomplice , and, if there is 
a judge-advocate, it is essential that he should direct their attention 
to the point Except where a statute makes provision as to the 
nature of the evidence necessary, the corroboration required 
is independent testimony which confirms in some material 
particular not only the evidence that the crime has been com¬ 
mitted but also that the accused committed it 1 

46. The rule as to best evidence says that second-best evidence 
shall not be produced if better evidence can be found The rule as 
to hearsay goes a step further, and says that certain classes of 
second-best evidence shall not be produced in any circum¬ 
stances The term " hearsay ” is primarily applicable to what a 
witness has heard another person say with respect to facts in 
dispute But it is extended to all statements, whether reduced 
to writing or not, which are brought before the court, not by the 
authors of the statements, but by persons to whose knowledge the 
statements have been brought The reasons for excluding such 
statements are, first, that they are not made on oath , and, 
secondly, that the person to be affected by the statement has no 
opportunity of cross-examining its author The rule has been 
often criticised on the ground that it sometimes excludes the only 
means of proof obtainable in the cncumstances, but its 
utility in excluding irresponsible proof is obvious 2 * * * * * It is subject 
to various limitations or exceptions, the most important of which 
will be noticed below 

47. The rule as to hearsay m its narrower sense may be stated as 
follows —" No statements with reference to a person charged wuth 
an offence, relative to the charge, made in his absence can be 
received in evidence against him ” This rule is subject to several 
exceptions first, the admissibility of so-called “ dying declara¬ 
tions ” , secondly, the admissibility of statements forming part of 
what is known by the name of the " res gesice ”—that is to say, of 
the fact, or set of facts, or transaction forming the subject of 
judicial inquiry , thirdly, the admissibility of statements made 
by a deceased person against his pecuniary or proprietary interest , 
and, fourthly, the admissibility of statements made by a deceased 
person m the strict course of duty 

48. It will be observed that the rule does not exclude evidence 
as to statements made m the presence of the accused A state¬ 
ment made m a man's presence and hearing accusing him expressly 
or impliedly of having committed a crime is evidence against 
him of the truth of the allegation or suggestion so far, but only 
so far, as by words or demeanour (including his silence if the 
occasion calls for a reply 8 ) he accepts the statement so as to make 
it his own In strict law the prosecution may put such statement 
before the jury, together with evidence of the accused’s behaviour 
on hearing it—even if such behaviour was a plain denial—and 


1 R v Baskervtlle LR [1916] 2 KB 658 

2 “ Hearsay evidence, as a general rule, is not admissible, and it is not admissible becai st 

one knows to what extent people will be and arc disposed to speak untruly, even without 

any motive whatever, and one knows what little importance can be attached to any rumour 

or anything stated as a mere hearsay "—James, L J , in Pohni v Gray [1879], L R , 12 Cb 

Div at p 425 

* R v Norton L R [1910], 2KB 496, R ▼ Feigenbaum L R. [1919], 1KB 431 
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leave them to judge whether he accepted it, but in practice, Ch. VI 
judges do not allow such a statement to be proved unless they see *“ 
some evidence that the accused did accept it In a trial by court- 
martial, if the accused when he heard the statement made merely 
denied it, or said or did nothing which could reasonably be 
construed as an acceptance of it, the court should reject the whole 
of the statement, and pay no attention to it 1 

49. The first of the exceptions above referred to is that relating Dying 

to dying declarations, which are admissible only in trials for murder deUaraUon * 
or manslaughter In such trials a declaration made by the person 
killed as to the cause of his death, or as to any of the circumstances 
of the transaction winch resulted in his death, is admissible as 
evidence, if it is proved that the declarant, at the time of making 
the declaration, had abandoned all hope of living and was expecting 
to die within a very short time though not necessarily immediately 
" Dying declarations ought to be admitted with scrupulous, I 
had almost said with superstitious, care They have not neces¬ 
sarily the sanction of an oath , they are made m the absence of 
the prisoner , the person making them is not subject to cross- 
examination, and is m no peril of prosecution for perjury There 
is also great danger of omissions and of misrepresentations, both 
by the declarant and the witness To make a dying declaration 
admissible, there must be an expectation of impending and 
almost immediate death from the causes then operating The 
authorities show that there must be no hope whatever ” 2 

Dying declarations are only admissible m evidence where the 
death of the deceased is the subject of the charge and the cause of 
the death is the subject of the dying declaration 

50. The circumstances m which, at trials for murder, state- Dying 

ments by the person alleged to have been murdered as to the cause tions^*" 
of his death are and are not admissible as evidence against the Uiustjatian 
accused, may be illustrated by the following cases — ofriue ’ 

(а) At the time of making the statement the deceased had no / 

hope of recovery, though his doctor had, and he lived ten 
days after making the statement The statement was 
? admitted as evidence 3 

(б) The deceased, at the time of making the statement, 

which was written down, said something which was 
taken down thus “ I make the above statement with 
the fear of death before me, and with no hope of 
recovery ” On the statement being read over, she 
corrected this to “ with no hope at present of my 
recovery ” She died thirteen hours afterwards The 
statement was not admitted as evidence 2 

51. Passing to the second of the exceptions referred to in statement 
para 47 above, the rule is, that where a statement is part of the 

res gestee or transaction constituting the offence, then, whether 
it is or is not made in the presence of the accused, it is admissible 

1 R v Christie LR [1914], A C 545 See also para 83 post as to a confession made by 
an accomplice in the presence of the accused, and also para 78 as to the duty of police officers 
in such cases 

2 R v Jenkins [1869], L RlCC R at p 193, per Byles, J, 

*fiv Af0jfcy[l825], 1 Moo. C C 97 

(1210) D 
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as evidence against him Words uttered during the continuance 
of the mam action, whether by the active or by the passive party, 
though they cannot amount to acts for which the accused can be 
held responsible, yet may so qualify or explain the acts which they 
accompany, that they become essential for the due appreciation 
of them Even where the accused is no longer present, if the 
words are the immediate and natural effect and consequence of 
continuing action on his part, they may well be considered as 
part of the transaction though uttered out of his hearing 

52 There is no difficulty in understanding the general principle 
on which such statements are admitted, but there is sometimes 
great practical difficulty in determining how long the " trans¬ 
action " ought to be considered as continuing, and what ought to 
be treated as “ the immediate and natural effect of continuing 
action ” Speaking generally a statement cannot be admissible 
in evidence as part of the res gestce unless it was made while the 
offence was being committed or so immediately thereafter that the 
person making it had no time to devise anything for his own 
advantage 1 

53. In trials for rape, and kindred offences against women and 
girls, evidence is allowed to be given of the fact that, shortly 
after the commission of the offence, the person against whom the 
offence was committed made a complaint about it, and of the 
particular terms of the complaint so far as they relate to the 
charge This is admissible, not as being evidence of the facts 
complained of, but for the purpose of showing that the conduct 
of the person against whom the offence was committed was 
consistent with the story told by her m the witness box 2 

The rule as to the admissibility in evidence of such a complaint 
and of its terms has been held to apply where the charge was one 
of indecent offences with male persons 3 

54. When it is intended to prove the state of health of a person 
at a particular time, evidence may be given of expressions 
indicative of that state used by him at that time 4 Thus, in the 
Rugeley poisoning case, statements made by the deceased before 
his illness as to his state of health, and during his illness as to his 
symptoms, were admitted as evidence against the accused 

55. As regards the third exception referred to in para 47, 
a declaration, written or oral, made by a person since deceased 
against his pecuniary or proprietary interest is admissible 5 
If it is admitted, the whole of the statement of which it forms 
part becomes admissible The expressions " pecuniary or 
propnetary " must be strictly construed, and a declaration is not 
“ against interest J> within the meaning of the rule because, eg, it 
would have tended to show that he had committed a crime 

56. As regards the fourth exception, a statement, written or 
oral, or an entry, which it is the duty of a person to make m the 
ordinary course of his business or professional employment, is 


1 R v Chnstte L R [1914] A C 545 Thompson v Trevamcn [1693], Skin 402 
9 R v Lillyman L R [1896], 2 Q B 167, R v Osborne L R [1905], 1KB 551 
»Rv CanulUn LR [1922], 2 I< B 122, R v Wannell [ 1922], 17 Cr App Rep 53 s 

4 Steph , Dig Ev , art 11 

5 Steph , Dig Ev , art 28 
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admissible as evidence after his death, provided it is made contem- Ch. VI 
poraneously with the act to which it relates But it is only 
admissible to prove those facts which it was the duty of the person 
making the statement or entry to include in it, and of which he 
had personal knowledge Thus, where on a trial for murder it 
appeared that the deceased, a constable, in the course of his duty 
and shortly before his death, had made a verbal statement to his 
superior officer as to where he was going, and what he was going 
to do, it was held that this statement, which was to the effect that 
the deceased was going to watch the accused, was admissible 1 

57. It may sometimes happen that a material witness, who has Admissi- 
given evidence at the preliminary inquiry, cannot attend at the deposition 
trial In proceedmgs before a civil court for indictable offences, 
provision is made for such cases by a statute 2 , which enacts that 

the deposition may be read as evidence on proof that the witness is 
dead or insane or so ill as not to be able to travel or is kept out 
of the way by means of the procurement of the accused or on his 
behalf , that the deposition was taken in the presence of the 
accused person , that the accused then had a full opportunity 
of cross-examming the deponent, and further, that the deposition 
purports to be signed by the justice by or before whom it purports 
to be taken 

58. In the case, however, of trial by court-martial, there is no Summary of 
similar provision making the summary of evidence taken before Jow far 6 ' 

a commanding officer, when an accused person is remanded for admissible 
trial, admissible in evidence in the same circumstances as 
depositions taken before a magistrate when a prisoner is committed 
for trial by a jury Accordingly, the summary, except so far as it 
contains admissions by the accused himself, made after proper 
caution, 3 cannot be admitted as evidence of the facts recorded in it 
unless the accused has pleaded guilty 4 But where a statement 
recorded in the summary is put in issue before a court-martial, as, 
for example, where a discrepancy is alleged between that statement 
and the evidence given before the court, or where the alleged 
wilful falsehood of such a statement is made the subject of a 
charge, the summary, if purporting to give the verbatim signed 
statement of the witness, may be given in evidence as con¬ 
firmatory of the statement having been made 

59 The rule excluding hearsay evidence is, as has been seen, Application 
applicable to written or documentary, as well as to oral evidence S docu- 
The statement of a person who is not called as a witness is none the montary 
less “ hearsay ” because it has been reduced to writing, and is evidence 
offered in that form to the court But in its application to 
documents of a public or official character, the rule is subject to 
very important qualifications In the case of many such docu¬ 
ments, the statements which they contam are, either under the 
general law, or under express statutory provisions, admissible as 
evidence of the matters to which they relate 

60 . Thus, by the general law, a statement of any fact of a public Recitals of 
nature, if made in any recital m a public Act of Parliament, or m Estate-** 9 
any Royal proclamation, or speech in opening Parliament, or in meats, pro¬ 
clamations 
&c 


DU 


1 See Steph , Dig Ev , art 27 

2 Criminal Justice Act, 1925, s 13(3), 

3 See R P. 4 (B). 

4 See R P 37 

( 1210 ) 
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any address to the Crown of either House of Parliament, is 
admissible as evidence of that fact 

61 . So also an entry m any record, official book, or reg’Ster, 
whether British or foreign, made at the proper time for public 
information or reference by any person in the discharge of any 
duty imposed on him by law, is admissible as evidence of the facts 
to which it relates 

62. And, under the special provisions of the Army Act, 
attestation papers, letters, returns, and documents respecting 
service, army lists, gazettes, warrants, and orders made in 
pursuance of the Act, records in regimental books, descriptive 
returns, and certificates of conviction or acquittal, are made 
evidence of the facts stated by them 1 

63. The general rule is that the opinion or belief of a witness is 
not evidence A witness must depose to the particular facts 
which he has seen, heard, or otherwise observed, and it is for the 
court to draw the necessary inference from these facts Thus a 
witness may not on a trial for desertion characterise the absence 
of the accused as “ desertion ” This is a matter of inference, and 
is the point which it rests with the court to determine according to 
the evidence The examination of the witness should be confined 
to the fact of the accused absenting himself, and to such other 
facts relevant to the charge as may be within the knowledge of the 
witness 

64 The chief exception to this rule relates to the evidence 
of experts Ihe opinion of an expert, that is to say, a person 
specially skilled m any science or art, is admissible as evidence on 
any point within the range of his special knowledge 

65. Thus, in a poisoning case, a doctor may be asked as an 
expert whether, in Ins opinion, a particular poison produces 
particular symptoms And, where lunacy is ^et up as a defence, 
an expert may be asked whether, in his opinion, the symptoms 
proved to be exhibited by the alleged lunatic commonly show 
unsoundness of nnnd, and whether such unsoundness of mind 
usually renders persons incapable of knowing the nature of their 
acts, or of knowing that what they do is either wrong or contrary 
to law 2 

66, An officer may be asked, as an expert, to give his dpimon 
on a point within his special military knowledge, but to make his 
opinion admissible his knowledge must be of a kmd not possessed 
by the court generally Thus, in a trial before a court-martial, it 
is not proper to ask a witness for an opinion on matters with which 
all officers should be familiar, but it may be perfectly proper to put 
questions involving opinion to an engineer as to the progress of a 

1 See A A 163-165 Note the distinction between the provision making the copy evidence 
of the original, as an exception from the rule as to best evidence (e g ,s 163(1) (c), as to copies 
oi the King’s Regulations, Royal Warrants, &c ), and the provisions which make the docu 
ment, as an exet ption from the rule as to hearsay, evidence of the facts to which it relates , 
also the distinction between a document being evidence of certain facts and (as a letter or 
record) evidence of the statement of those facts by some person 

The statements in the text, particularly in para 59, as to the admission of documents,, 
do not exclude the admission in evidence of documents which arc part of the res geske If, 
c g , a person is charged with embezzlement, the books which it was his duty to keep are 
admissible m evidence as part of the transaction under investigation, and the entries made 
by him or under his authority in those books will be evidence against him, as part of his 
conduct in relation to that transaction, and as raising presumptions which appear to require 
explanation 

2 See Stoph , Dig E\ , art 49, and cases there cited as illustrations 
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sap, or to an artillery officer as to the probable effect of his Ch VI 
arm, if directed as assumed , since these matters, though having 
reference to military science, are not of such a nature as presum¬ 
ably to be known to each member of a court-martial 

67. With respect to handwriting, it is specially provided by £*P£ rtsin 
statute 1 that comparison of a disputed handwriting with any wn tmg 
writing, proved to the satisfaction of the court to be genuine, is 
permitted to be made by witnesses, and such writings, and the 
evidence of witnesses respecting the same, may be submitted to 

the court and jury as evidence of the genuineness, or otherwise, 
of the writing m dispute The comparison may be made either 
by a person acquainted with the handwriting, or by an expert in 
handwriting, 2 or by the court itself A witness may be required 
to read writing or to write in the presence of the court But it 
must be borne m mind that writing made for the special purpose 
of comparison is not unlikely to be disguised The importance of 
an expert's evidence in such cases lies not so much in the opinion 
which he expresses as in the fact that he draws the attention of 
the court to similarities and dissimilarities which they might noi 
notice without his assistance, but the value of which (when pointed 
out) they can fully appraise for themselves Where a question 
of forgery is to be decided by comparison of handw ritmgs only, the 
assistance of an expert is most desirable 3 

68. The rule which requires a witness to state what he knows, f^ l e U(hi 
and not what he thinks, does not require him to depose to facts opm?™ 6 
with an expression of certainty that excludes all doubt m his does not 
mind For example, it is the constant practice to receive in eJSkilce a 
evidence a witness's belief as to the identity of a person or thing, or to belief 
as to the fact of a certain handwriting being the handwriting of a 
particular person, though he will not swear positively to those 

facts A witness who falsely swears that he 44 believes " a thing to 
be so-and-so is as much guilty of perjury as one who falsely swears 
that 44 it is " so-and-so 

69. In cases affecting the conduct of the accused, either as to Opmionai 
deportment or language, it is not only proper, but often necessary ho^far^ 1 ’ 
to require a witness to declare his opinion, because that opinion admissible 
may be an impression derived from a combination of circum- 
stancis, occurring at the time referred to, winch it would be 
difficult, if not impossible, fully to impart to the court But it 
would be improper to draw the attention of a witness to facts, 
whether stated by himself or by another witness, and to ask his 
opinion as to their accordance with military discipline or usage 
because the court, being in possession of facts, are the only proper 
judges of their tendency If the witness is asked a question 
inviting him to express his opinion as to the general conduct of 

the person accused, or to give his judgment on the whole matter 
of the charge, he may, and should, decline to answer it 

70. A witness may not read his evidence or refer to notes of Refreshing 
evidence already given by him, but he may while under examina- mera0T7 
tion refresh his memory by referring to any writing made by 


1 Criminal Procedure Act, 1865, s 8 

9 Provided the witness is %n fact skilled in the comparison of handwriting, it is immaterial 
that he is not a professional expert and immaterial how he acquired his skill R v Silver- 
loch L R [1894], 2 Q B 766 

• R. v Richard [1918], 13 Cr App Rep 140 
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himself at the time of the transaction concerning which he is 
questioned, or so soon afterwards that the court consider it likely 
that the transaction was at that time fresh in his memory He 
may also refer to any such writing made by any other person, and 
read by the witness within the time aforesaid if, when he read it, 
lie knew it to be correct Any writing so referred to must be 
produced and shown to the adverse party if lie requires it, and that 
party may, if he pleases, cross-examine the witness upon it 

71. But a witness who refreshes his memory by reference to a 
writing must always swear positively as to the fact, or that he has 
a perfect recollection that the fact was truly stated in the memoran¬ 
dum or entry at the time it was written If on referring to a 
memoiandum not made by himself he can neither recollect the 
fact nor recall his conviction as to the truth of the account or 
writing when the facts were fresh m his memory, so that he cannot 
speak as to the fact further than as finding it noted m a written 
entry, his testimony is objectionable, as being hearsay 

(v) Admissions and confessions 

72. In civil actions for damages, &c , admissions are often made 
before trial by both parties to save the expense of calling witnesses 
as to facts not really m dispute This practice is not permissible 
in criminal cases , but it would seem that at the actual trial the 
accused or his counsel can admit facts without formal proof, 
at any rate in the case of offences not amounting to felonies 1 
It is the practice of courts-martial to receive admissions so made 
m open court as to collateral or comparatively unimportant facts, 
which are not m dispute, but must be proved on the part either 
of the prosecution or of the defence Thus, it is the practice 
to allow either party the option of admitting the authenticity of 
orders or letters, or the signature of a document, or the truth of 
a copy, put in by the other party, m cases where such writings 
are receivable when proved , or that certain details in an enumera¬ 
tion of stores, or in an account, are correctly stated , or that a 
promise or permission to a certain effect was actually given, or 
that a certain letter was sent or received on a given day , and so 
m similar cases where admissions may expedite the proceedings 
and do not go to the merits of the matter before the court 

Of course the rule that criminal cases are not to be tried upon 
admissions designedly made out of court does not preclude the 
prosecutor from proving statements made by the accused either 
verbally or m writing, which either amount to confessions (see 
succeedmg paragraphs) or form part of the res gestm or transaction 
alleged against him, such as, for example, entries m his account 
books, &c 

73. In the following paragraphs the word " confession ” means 
not merely a full confession of a person's guilt, but any statement, 
\erbal or written (including the giving of a specimen of his hand¬ 
writing), which may tend to show that he is guilty 

74. The rule as to confessions is that before a confession can 
be received in evidence, it must be proved affirmatively by the 
prosecution that it was free and voluntary 


1 R y Thornhill [1838] 8 C. & P 575. 
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75. For tins purpose a confession is deemed not to be free and Confession 
voluntary if it appears to have been caused by any inducement, ^ e h t ^ c " ot 
threat, or promise proceeding from a magistrate 1 or other person voluntary 
in authority or concerned m the charge (e g , the prosecutor or 
the person having the custody of the accused), and having reference 
to the charge against the accused person, whether addressed to 
him directly or brought to his knowledge indirectly , and if, in 
the opinion of the court, the inducement, threat, or promise 
gave the accused person reasonable grounds for supposing that 
by making a confession he would gain some advantage, or avoid 
some evil m reference to the proceedings against him 2 Thus, 
on the trial of A for murdering B, a handbill issued by the Secretary 
of State, promising a reward and pardon to any accomplice who 
would confess, was brought to the knowledge of A, who, under 
the influence of a hope of pardon, made a confession It was 
held that the confession \\ as not voluntary 3 

76 A confession does not cease to be voluntary merely because confession 
it appears to have been caused by the exhortations of a person m 
authority to make it as a matter of religious duty, or by an induce- voluntary 
ment collateral to the proceedings, or by inducements held out by a 
person having nothing to do with the apprehension, prosecution, or 
examination of the accused Thus, A being charged with the 
murder of B, the chaplain of the gaol read the Commination 
Service to A, and exhorted him on religious grounds to confess 
Ins sins A m consequence made a confession, and it was held 
that this confession was voluntary and admissible m evidence, 
inasmuch as the inducement amounted to a mere moral exhortation 
and did not refer to any temporal benefit to be derived by A 4 

77. A confession is deemed to be voluntary if, in the opinion of Confession 
the court, it is shown to have been made after the complete “movafhf 
removal of the impression produced by any inducement, threat, impression 
or promise which would otherwise take away its voluntary thre d u t c< &c 
character Thus, A is accused of the murder of B, and C, a deemed 
magistrate, tries to induce A to confess by promising to try to get voluDtar 7 
him a pardon if he does so The Secretary of State informs C 

that no pardon can be granted, and this is communicated to A 
After tfns A makes a statement This is a voluntary confession 5 

78 . There are numerous reported cases in which the admissibility Question 

of confessions made to, or elicited by, police officers has been 
discussed , and it cannot be said that the law upon the point is to, police 
even yet absolutely settled officers 

The Judges of the King’s Bench Division have issued the 
following rules for the guidance of the police, and they are of 
course equally applicable to persons concerned with the arrest 
or custody of military offenders — 

“ (1) When a police officer is endeavouring to discover the 
author of a crime, there is no objection to his putting 

1 A C O investigating a charge, or an officer taking a summary of evidence, may be regarded 
as in the same position for this purpose as a magistrate 

1 41 No statement by an accused is admissible in evidence against him unless it is sho'ivn 
by the prosecution to have been a voluntary statement in the sense tb^t it has not been 
obtained from him by fear of prejudice or hope of advantage exercised or held out by a 
person in authority. The principle is as old as Lord Hale ”— Ibrahim v R L R [1914], 

A C 599 

* R v Boswell [1842] Car & Marsh, 584, cited as an illustration by Steph , Dig Ev , 
art 22 , ft v Thompson L R [18931, 2 Q B 12 

1 S v Gil ham [1828], 1 Moo C C , 186, cited by Steph , Dig Ev , art 22 

# Steph , Dig Ev , art 22 , R v Clewes [1830], 4 C. & P , 221 
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Ch vi. questions m respect thereof to any person or persons, 

”™ whether suspected or not, from whom he thinks that 

useful information can be obtained 

(2) Whenever a police officer has made up his mmd to charge 

a person with a crime, he should first caution such 
person before asking any questions or any further 
questions, as the case may be 

(3) Persons in custody should not be questioned without the 

usual caution being first administered 

(4) If the prisoner wishes to \olunteer any statement, the 

usual caution should be administered 

It is desirable that the last two words of the usual 
caution should be omitted, and that the caution should 
end with the words “ be given in evidence *' 

(5) The caution to be administered to a prisoner, when he is 

formally charged, should therefore be m the following 
words “ Do you wish to say anything in answer to 
the charge ? You are not obliged to say anything 
unless you wish to do so, but whatever you say will 
be taken down in writing and may be given in evidence ” 
Care should be taken to avoid any suggestion that his 
answers can only be used in evidence against him, as 
this may prevent an innocent person making a state¬ 
ment which might assist to clear him of the charge 

(6) A statement made by a prisoner before there is time to 

caution him is not rendered inadmissible m evidence 
merely by reason of no caution having been given, but 
in such a case he should be cautioned as soon as possible 

(7) A prisoner making a voluntary statement must not be 

cross-examined, and no questions should be put to him 
about it except for the purpose of removing ambiguity 
in what he has actually said For instance, if he has 
mentioned an hour without say mg whether it was 
morning or evening, or has given a day of the week 
and day of the month which do not agree, or has not 
made it clear to what individual or what place he 
intended to refer in some part of his statement,«he may 
be questioned sufficiently to clear up the point 

(8) When two or more persons are charged with the same 

offence and statements are taken separately from the 
persons charged, the police should not read these 
statements to the other persons charged, but each 
of such persons should be furnished by the police with 
a copy of such statements and nothing should be said 
or done by the police to invite a reply If the person 
charged desires to make a statement m reply, the usual 
caution should be administered 

(9) Any statement made in accordance with the above rules 

should, whenever possible, be taken down in writing 
and signed by the person making it after it has been 
read to him and he has been mvited to make any 
corrections he may wish ” 

Provided that such rules are observed there can be no question 
as to the admissibility of the statement. Whether non-observance 
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of them renders a statement inadmissible is perhaps doubtful, Cbu VI 
but the better view appears to be that a statement is in law 
admissible notwithstanding that it was obtained by a person in 
authority, and notwithstanding non-observance of the rules, 
if the prosecution satisfy the court that it was not in fact induced 
by any fear of prejudice or hope of advantage as explained in the 
precedmg paragraphs 

79. At the same time it is contrary to the elementary principles 

of English law to endeavour to trap a man into incriminating unfairi, 
himself Though a confession obtained by fraud or deception, 
or under a promise of secrecy, or from a drunken man, or by unfair 
questioning, may be legally admissible, yet the person obtaining 
it will expose himself to judicial censure, and the judge may even 
consider himself justified in excluding the statement, if the 
confession was an unguarded answer made in circumstances that 
rendered it unreliable, or for some other reason unfair to be 
allowed in evidence against the prisoner 

80. Facts discovered m consequence of a confession improperly Fact* 
obtained, and so much of the confession as distinctly relates to?£^'gj/ d 
those facts may be proved Thus, A, accused of burglary, makes involuntary 
a confession to a policeman under an inducement which prevents Smis^ibie 
it from being voluntary Part of it is that A had thrown a lantern 

into a certain pond The fact that he said so, and that the lantern 
was found in the pond in consequence, may be proved 1 

81. If a confession is given in evidence, the whole of it (subject Whole of 

as stated in para 80) must be given, and not merely the parts mustbc <)n 
disadvantageous to the accused person given 

82. A confession may be used as such against the person who Confession 
makes it though it was given on oath, and though the proceeding “^ e 0 ^J n 
m which it was given had reference to the same subject-matter previous 
as the proceeding in which it is to be used, and though the witness P roccedm £ s 
may have refused to answer the questions put to him , but if 

after refusing to answer such questions, the witness is improperly 
compelled to answer, his answers are not voluntary 2 Thus A 
was charged with maliciously w oundmg B Before the magistrates 
A had appeared as a witness for C, who was charged with the 
same*offence A’s deposition was allowed to be used against 
him on his own trial 3 

Statements made by a man when charged before his com¬ 
manding officer, or at the taking of a summary of evidence are 
admissible before a court-martial, if he was cautioned 
(see R P 4 (E) ) , but the proceedings of a court of inquiry, or 
any confession or statement made at a court of inquiry, cannot 
be used as evidence against an officer or soldier before a court- 
martial, unless the court-martial is one for the trial of an officer 
or soldier for wilfully giving false evidence before the court of 
inquiry 4 

83. The general rule is that a confession is not admissible as 

evidence against any one except the person who makes it confession 

admissible, 


1 Steph., Dig Ev .art 22 , R v Gould [1840], 9 C & P , 384 

J Steph , Dig Ev , art 23 

* R v ChtdUy and Cummins [1860J, 8 Cox, Crim Ca, 365 

4 R.P 124 (Ll The privilege under this R P does not extend to civil proceedings 
see note 3 thereto 
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Rule (8) in para 78 shows how such a statement may properly 
be brought to the notice of another person implicated in the 
offence who does not hear it made 

Where one prisoner in the hearing of another makes a confession 
implicating that other, it would appear to be admissible against 
that other to exactly the same extent as a statement made in his 
hearing by any other person—as to which see para 48 ante 


(vi) Who may give evidence 

84. As a general rule, every person is a competent witness 
Formerly persons were disqualified by crime or interest, or by 
being parties to the proceedings, but these disqualifications have 
now been removed by statute, 1 and the circumstances which 
formerly created them do not aifect the competency, though they 
may often affect the credibility, of a witness 

85. Under the general law as it stood before the Criminal 
Evidence Act, 1898, came into force, a person charged with an 
offence was not competent to give evidence on his own behali, 
but many exceptions had been made to this rule by legislation, 
and the rule itself was finally abolished by that Act Under the 
present law a person charged is a competent witness for the 
defence if he wishes to give evidence 

So, too, under the law as it stood before 1898, persons jointly 
charged and being tried together were not competent to give 
evidence either for or against each other Under the present 
law a person charged jointly with another is a competent witness 
for the defence, but he cannot be called against his will by his 
co-defendant If, therefore, an accused thinks that the evidence 
of a person whom it is proposed to try with him is material to his 
defence, but will not be given voluntarily, he should claim a 
separate trial 2 

An accused person who gives evidence for the defence may be 
cross-examined by his co-defendants, and also by the prosecution 
with a view to establishing either his own guilt or that of his 
co-defendants 3 

If the prosecution find it necessary to call one suspected 1 par¬ 
ticipator in a crime as a witness against the others, the proper 
course is not to arraign him with them, or (if he has been so 
arraigned) to offer no evidence and take a verdict of acquittal 
He can also be called if and when he has himself pleaded guilty 

86. The evidence of an accomplice is admissible against his 
principal, and vice versa , subject, if they are tried together, to 
what has been stated in the preceding paragraph As has been 
stated in para 45 the evidence of an accomplice should always 
be received with great caution 


1 Evidence Acts, 1843 and 1851, Criminal Evidence Act, 1898 The provisions of the 
last-mentioned Act were, in accordance with s 6 of the Act, applied to courts-martial by 
1< P 73 (B) 

* See R P 16 

3 R v Macdoncll or Macdonald [19091, 2 Cr App Rep 322, 2? v Hadwcn L R [1602] 

1 K B 882, R v Paul L R [1920J, 2 K B , 183 
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87 . The wife of a person charged is now a competent witness, Competency 

but, except m certain special cases 1 — of " lfe 

( 1 ) She can only give evidence for the defence , and, 

( 11 ) She can only give evidence if her husband applies that she 
should do so 

These restrictions apply only to lawful wives 

88. A witness is incompetent if, m the opinion of the court, he Jenc^irom 
does not appear to have sufficient discretion Thus an idiot idiocy, &c 
cannot give evidence, but if a lunatic is tendered as a witness, 

he may be sworn and give evidence, provided that the court 
consider that he is of competent understanding and is aware 
of the nature and obligation of an oath 2 

89. A witness unable to speak or hear is not incompetent, but ^S^bper- 
may give his evidence by writing or by signs, or m any other sons not m- 
manner in which he can make it intelligible, but such writing 

must be written and such signs made m open court Evidence so 
given 13 deemed to be oral evidence 2 

Evidence not intelligible to an accused must be translated to 
him if he is not defended by counsel if he is so defended, then, 
with the approval of the judge, this requirement may be waived 

90 An infant may be sworn as a witness m any criminal case ^5fce S 
provided that such infant understands the nature and moral 
obligation of an oath But where a child of tender years who is 
put forward as a witness does not, in the opinion of the court, 
understand the nature of an oath, his or her evidence may be re¬ 
ceived though not given on oath, if, m the opinion of the court, the 
child is possessed of sufficient intelligence to justify the reception 
of the evidence and understands the duty of speaking the truth , 
such evidence, howe\er, requires to be corroborated (see para 45 
ante)* 

91. The particular form of the religious belief of a witness, 

or his want of religious belief, does not affect his competency If immaterial 
he takes an oath he may take it with such ceremonies and m such as to com- 
manner as makes it binding on his conscience 4 If he objects petenc ** 
to take an oath on the ground that he has no religious belief, or 
that taking an oath is contrary to his religious belief, he may 
make* a solemn affirmation or declaration 5 

92. A member of a court-martial . ^.npetent witness in ^fSembc^ 
favour of the accused, and might, as such, be sworn to give of court to 
evidence at any stage of the proceedings , but the Army Act f^encc 
and Rules of Procedure direct that a witness for the prosecution 

shall not sit on a court-martial for the trial of any person against 
whom he is a witness 6 

1 The special cases in which a wife can be called as a witness either for the prosecution 
or for the defence, and without the consent of the person charged, are where the accused 
is charged with an offence under the following enactments —ss 48-55 of the Offences against 
the Person Act, 1861 , ss 12 and I6of the Mamed Women’s Property Act, 1882 , theCnminal 
Law Amendment Act, 1885 , the Vagrancy Act, 1898, the Immoral Traffic (Scotland) Act, 

1902 , the Children Act, 1908 (Part II), the Criminal Law Amendment Act, 1912, s 7 , 
the Vagrancy Act, 1824, s 3 , the Punishment of Incest Act, 1908 , Mental Deficiency Act, 

1913, s 56. Criminal Justice Administration Act, 1914, s 28 The same rule applies in 
cases in which the wife is by common law a competent witness against her husband,« e , 
where the proceeding is against the husband for bodily injury or violence inflicted on his 
wife 

1 Steph , Dig Ev , art 107 

3 Children Act, 1908, s 30 as amended by the Criminal Justice Administration Act, 1914, 
t. 28 (2), see also Criminal Law Amendment Act, 1885, s 4. 

4 RP 30, and see Oaths Act, 1838 

8 Oaths Act. 1888, t 1, A A 52 (4), R P 82 See also Oaths Act, 1909 

• A A 50 (3) , R P 19 (B) (li) and 106 (D) 
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93. It will be seen that the effect of the successive enact¬ 
ments which have gradually removed the disqualifications attach¬ 
ing to various classes of witnesses has been to draw a distinction 
between the competency of a witness and his credibility No person 
is disqualified on moral or religious grounds, but his character may 
be such as to throw grave doubts on the value of his evidence 
No relationship, except to a limited extent that of husband and 
wife, excludes from giving evidence The parent may be examined 
on the trial of the child, the child on that of the parent, master 
for or against servant, and servant for or against master The 
relationship of the witness to the person preferring the charge or 
the accused in such cases may affect the credibility of the witness, 
but does not exclude his evidence 

(vn) Privilege of witnesses 

94. It by no means follows that, because a person is competent 
to give evidence, he is therefore compellable to do so There are 
many cases m which a witness before a civil court may decline to 
answer a question or produce a document, and the like privileges 
are expressly extended by statute to witnesses before courts- 
martial 1 

95. A witness (other than the accused himself when giving 
evidence on his own application, and as to the offence wherewith 
he is charged), cannot be compelled to answer a question if the 
answer would, in the opinion of the court, have a tendency to 
expose him to any criminal charge, penalty, or forfeiture, or to 
any military punishment In practice the court should warn a 
witness that he cannot be compelled to answer any question 
tending to incriminate lnm , but a witness lumself is not the 
sole judge whether his evidence will bring him into danger , 
the court must be satisfied that there really is reasonable ground 
to apprehend any such danger, and any doubt upon the matter 
will be solved m favour of the witness 

96 Where the accused offers lumself as a witness he may be 
asked any question in cross-examination, notwithstanding that 
it would tend to incriminate him as to the offence charged % But 
he may not be asked, and if he is asked must not be required to 
answer, any question tending to show that he has committed, or 
been convicted of, or been charged with, any offence other than 
that wherewith he is then charged, or is of bad character, unless— 
(i) The proof that he has committed or been convicted of such 
other offence is admissible evidence to show that he is 
guilty of the offence with which he is then charged , or, 
(n) He has personally or by his advocate asked questions of 
the witnesses for the prosecution, with a view to establish 
his own good character, or has given evidence of his good 
character, or the nature or conduct of the defence is such 
as to involve imputations on the character of the 
witnesses for the prosecution , or, 

(in) He has given evidence against any other person charged 
with the same offence 2 


1 See A A 128, and R P 73 (B) 

2 Se« R P 80 
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He may not be asked questions tending to criminate Ins wife Ch VI 

Evidence tending to show that the accused has been guilty of 
criminal acts other than those covered by the charge is only 
admissible in the circumstances mentioned m para 21 et seq 
above 

97. The privilege as to incriminating answers does not cover Privilege 
answers merely tending to establish a civil liability No one is extend°to 
excused from answering a question or producing a document only amwers 
because the answer or document may establish or tend to establish Jj?™ 8 
that he owes a debt, or is otherwise liable to any civil suit, either liability 
at the instance of the Crown or of any other person 1 

98 The privilege of not answering for the above reasons is the 
privilege of the witness, and therefore he may waive it, but the mayYe 
privilege mentioned m the following paragraph is for the protection waived by 
of other parties and cannot be waived except with their consent m ness 

99 No one can be compelled to give evidence relating to Evidence as 
any affairs of State, or as to official communications between stau 31 ” °* 
public officers upon public affairs, except with the permission of the 

officer at the head of the department concerned This class of 
privilege is based on considerations of public policy 

On this principle, a confidential report, or letter, or official 
information of a confidential character, although it may refer to 
matters which a court-martial may have decided to be relevant to 
the mquiry before it, cannot be produced or disclosed except by 
consent of the superior authority , and this consent is refused if 
the production or disclosure is considered detrimental to the public 
service Proof of the refusal should be laid before the court by the 
examination of a witness, or bv a written communication, read in 
open court, and attached to the proceedings 

100 So also, the proceedings of a court of inquiry cannot be Privilege as 
called for by courts-martial, nor witnesses examined as to their ^S^ r ofcourt 
contents , nor is any confession or statement made at a court of of inquiry 
inquiry admissible against an officer or soldier before a court- 
martial The only exception to this rule is m the case of a court- 
martial held for the trial of an officer or soldier for wilfully giving 

false evidence before the court of inquiry 2 

101 Again, in cases in which the Government is immediately information 
concerned, no witness can be compelled to answer any question the Smmission 
answer to which would tend to discover the names of persons by or of offences 
to whom information was given as to the commission of offences 

It is, as a rule, for the court to decide whether the permitting of any 
such question would or would not, m the circumstances of the 
particular case, be injurious to the administration, of justice 3 

102 A husband is not compellable to disclose any communi- Communi¬ 
cation made to him by his wife during the marriage , and a wife 

is not compellable to disclose any communication made to her by mamtge 
her husband during the marriage 4 

103 A legal adviser is not permitted, whether during or after professional 
the termination of his employment as such, unless with his client's 
express consent, to disclose any communication, oral or docu- 


1 48 Geo III, c 37 

* See also para. 82 above, and R P 124 (L) 

9 Stepb , Dig Ev , art 113 

4 Criminal Evidence Act, 1888, and R P 80 (E) 
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Ch VI mentary, made to him as such legal adviser , by or on behalf of his 
client, during, in the course of, and for the purpose of his employ¬ 
ment, or to disclose any advice given by him to his client during, 
in the course of, and for the purpose of such employment But 
this protection does not extend to — 

(1) Any such communication if made in furtherance of any 

criminal purpose, 

(2) Any fact with which the legal adviser became acquainted 

otherwise than in his character as such 

The expression “ legal adviser ” includes barristers and solicitors, 
their clerks, and interpreters between them and their clients, and 
the person representing or assisting the accused during trial before 
a court-martial 1 

Doctors and 104 Medical men and clergymen are not privileged from the 
not pnvi n disclosure of communications made to them m professional con- 
leged fidence, but it is not usual to press for the disclosure of com¬ 
munications so made to clergymen 

Questions to 105 The questions, whether answered or not, should be entered 

on pro G - rCd on the proceedings When the witness claims the privilege of not 
ceedmgs answering, it is for the court to decide whether the question is 
answered within any of the exceptions Courts-martial, like other courts, 

or not should in practice interpose by informing a witness, at the time 

when a question is put to him, that he is not bound to answer 
Any such interposition, and any claim of privilege by the witness, 
and the fact whether the witness is required to answer or not, 
should be noted on the proceedings 

(vin) How evidence is to be given 

Mode of 106 The mode in which evidence is to be given before courts- 
denof dealt martial is fully dealt with in the Rules of Procedure, to which 
with by the following paragraphs must be taken as supplemental 

Points 107 It will be the duty of the court in every case to see that 

attention of the rules of evidence are strictly conformed to The following 
court points will require special attention in relation to any evidence 
that may be tendered — 

(а) That it is relevant to the issue • 

(б) That it is the best evidence procurable 

(c) That it is not within the rule rejecting hearsay evidence 

(d) That (except m the case of experts) it is not a mere 

expression of opinion 

(e) That if it is a confession or admission, it is legally 

admissible 

(/) That if it is a document, it is legally admissible and 
properly put in evidence 2 

(g) That no document or other thing which has not been 
properly put m is used for the purposes of the trial 3 

1 Steph , Dig Ev art 115 

2 A document is said to be “ put m " when it is produced to the court, and, unless ven 
fication by a witness is unnecessary (para 38), properly verified It should be noted that 
a document which is used by a witness merely for the purpose of refreshing his memory is 
not produced to the court or 44 put in " 

3 This must, however, be taken subject to the qualification that for purposes of %dent\- 
ficatxon , &c , any document or thing may be shown to a witness before it has been formally 
proved and put in See para 112 
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(A) That any witnesses called are legally competent to give Ch. VI 
evidence 

(«) That any document with which a witness proposes to 
refresh his memory can legally be used by him for 
the purpose 

(A) That the exammation of witnesses is fairly and properly 
conducted 

108 This last point requires a little more detailed notice The 
examination of a witness by the person who calls him is called his witnesses 
examination, or direct examination, or exammation-in-chief , and 

on this examination the questions must be relevant to the issue, 
that is to say, must relate to the matters in issue at the tnal The 
court must see that a witness is not compelled to answer any 
question in respect of which he is entitled to claim privilege, 
and must also see that, as far as possible, a witness is so dealt 
with that his honest belief is obtained from him 

109 Accordingly, a witness must not be asked in examination- Leading 
m-chief leading questions, that is to say, questions suggesting ^ uest,ons 
the answer which the person putting the question wishes or 
expects to receive, or suggesting disputed facts, as to which 

the witness is to testify For instance, a witness must not be 
asked, “ Did the accused then go into the barrack-room ? " 
but “ What did the accused do next > " If it were not for this 
rule a favourable and dishonest witness might be made to give 
any evidence that is desired It would be mere waste of time to 
enforce the rule where the questions asked are simply introductory 
and form no part of the real substance of the inquiry, or where 
they relate to matters which, though material, are not disputed 
But where a question relates to a contested point, winch is either 
directly conclusive of the matter in issue, or directly and 
proximately connected with it, the rule should be strictly enforced, 
and no question should be allowed in a form which directly or 
indirectly suggests to the witness the answer desired, or which, 
embodying a material fact, admits of a conclusive answer by a 
simple “ Yes ” or “ No " 

110 Care must, however, be taken m enforcing this rule not Test of what 
to exclude questions which do not really suggest an answer, but 

merely direct the attention of the witness to the subject as to which 
he is questioned It is often, indeed, extremely difficult in practice 
to determine whether or not a question is in a leading form, and in 
all such cases the real test should be whether or not the examma¬ 
tion is being conducted fairly and with the object of eliciting the 
honest belief of he witness 

111 The following may be taken as examples of fair and unfair Examples of 
examination of a witness Suppose a man to be charged with the 
murder of another by stabbing, the body having been found at question* 
the upper end of a certain street, and a witness to be called to 

speak to the circumstances in which the blow was struck There 
would be no objection to asking the witness— 

If he remembered the 12th August, and— 

If he was in North Street about noon on that day 

These questions, though in a leadmg form, are merely intro¬ 
ductory If the defence of the accused was that he had struck the 
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blow, but that he had done it in self defence, there would be no 
objection to going a little further and asku g— 

Whether he saw the deceased and the accused there 
But from this point all leading questions should be avoided, 
and the examination should be continued m some such form as 
this 

In what part of the street were the accused and deceased 
when you first saw them ? 

How far were you from the accused and the deceased ? 

Tell us m your own words exactly what passed 
To ask, instead of the first question—- 

Were they at the upper end of the street when you first saw 
them ? 

would be highly improper, as it might be very important in 
considering whether or not there had been a long quarrel or scuffle, 
to know whether they had moved far from the place where the 
witness first saw them to the place where the body was found It 
would obviously be still more improper to ask, 

Did you see the accused go up stealthily behind the deceased 
and strike him a blow with a knife ? 
or any question of that character 

If, on the other hand, the defence set up were an alibi, it would 
be improper to a k directly after the introductory questions— 
Whether the witness saw the deceased and the accused there 
The questions m that event should rather be— 

Whether he saw anyone there 
Whether he could identify them 

Whether he can identify anyone m court as having been 
present, 

though, finally, if an answer could not be got m any other way, the 
attention of the witness might be called to the accused, and he 
might be distinctly asked, 

Whether he saw that person there 
But this should not be done until the witness had said that he 
saw some persons there, and that he would know them again 
112 The rule in these cases is, that the attention of a witness 
who has alluded to any person or thing, may be called to ^ par¬ 
ticular person or thing for the purpose of identification, and that 
the witness may be asked directly whether that is the person or 
thing to which he alluded , but in practice this should only be done 
after examination in the ordinary way has failed to elicit any 
distinct replies When any article, such as a stick, belt, or 
document, is produced m court for the purpose of identification, 
the witness may be asked such questions as —Whether he 
recognises it, and whether he saw anything done with it, or to 
it, but such a question as —Whether he saw A strike B with 
the stick or belt, or whether he saw A make an alteration in the 
document, should not be admitted 

113, Of course, if a person calls a witness and the witness 
appears to be directly hostile to him, or interested on the other side, 
or unwilling to give evidence, the reason of the rule fails, and the 
court should allow the person calling the witness not only to ask 
him leading questions, but to cross-examine him, and to treat him 
m every respect as though he were a witness called by the other 
side except that (as he had been put forward as worthy of credit 
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by the person calling him) that person must not be permitted, Ch. VI 
either by cross-examination or by direct evidence, to impeach — 
his credit by general evidence of bad character 1 

114 When the examination-in-chief is finished the opposite RuJes as to 
party cross-examines the witness In cross-examination leading animation 
questions and questions not directly bearmg on the issue may be 

put, and must be answered, as the cross-examining party is entitled 
to test the examination-m-chief by every means in his power , 
and questions are often put m cross-examination for the sole 
purpose of putting a witness who is supposed to have learnt up 
the story, off Ins guard Questions also may be put m cross- 
examination which tend either to test the accuracy or credibility 
of the witness or to shake his credit by impeaching his motives 
or injuring his character, though such questions cannot be put on 
the examination-m-chief or re-examination 

115 Questions which assume that facts have been proved Further 
which have not been proved, or that answers have been given o^Som- ODS 
contrary to the fact, are improper and should not be allowed even examma- 
m cross-examination Again, though questions not directly tl0D 
bearmg on the issue may be asked, a witness should not be pressed 

in cross-examination as to any facts, which, if admitted, wouhl 
not affect the matter at issue or his credibility If the person 
cross-examining intends to adduce evidence contradicting the 
evidence given by the witness, he should be required to put to 
the witness in cross-examination the substance of the evidence 
which he proposes to adduce, in order to give him an opportunity 
of retracting or explaining 

A witness under cross-examination may be asked any 
questions which tend to test his accuracy, veracity, or credibility, 
or (except in the case of a witness originally called by the person 
cross-examining him) to shake his credit by injuring his character 
But a witness may of course decline to answer a question as to 
which he is entitled to claim privilege, and the right of askmg 
questions tending merely to discredit, a right which has sometimes 
been seriously abused in civil courts, is qualified in the case of 
trials before courts-martial by Rule 92 of the Rules of Procedure 

1 ]*6 Evidence cannot be given to contradict the answer of any Exclusion 
witness to a question which only tends to shake his credit by tocon- 1 ** 
injuring his character, except — tradict 

( 1 ) Where the witness is asked whether he has ever been questions 
convicted of any felony or misdemeanour and denies or testing 
refuses to answer 2 , veracity 

(u) Where he is asked a question tending to show that he is 
biassed or partial, 

(m) Where he has previously made inconsistent statements , 

(iv) Where he can be shown to be a notorious liar 

In the first two cases proof may be given of the truth of the 
facts suggested The other two cases are dealt with in the 
following paragraphs 

117. A witness may be asked whether he has, on a previous Cross ex- 
occasion, made a statement relative to the issue and inconsistent to^evious^ 

_statements 

1 Criminal Procedure Act, 1865, s 3 

a Criminal Prooedure Act, 1805, s 6 Such questions could not be put to an accused 
person giving evidence except in the cases mentioned in para 96 
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Ch. VI with his present testimony, the circumstances of the supposed 
statement being referred to sufficiently to designate the particular 
occasion, and if he does not admit that he made such a statement, 
proof may be given that he did m fact make it The summary of 
evidence may be used to prove any statement which the witness 
made, and which it is proposed to contradict, and evidence may be 
called to prove that the evidence of a witness, though consistent 
with the summary, is not consistent with the evidence given by 
him at the investigation before the commanding officer Such a 
question may be put, even though the statement may have been in 
writing (notwithstanding the rules as to documentary evidence), 
and even without the writing being shown to him or proved in 
the first instance, though it should be shown to him afterwards, 
and his attention called to those parts of the writing which are to 
be used to contradict him, as otherwise the contradictory proof 
cannot be grven 1 

credifof^ 8 The credit of any witness may be impeached by the 

witnesses adverse party by the evidence of persons who swear that they, 
irom their knowledge of the witness, believe lnm to be unworthy 
of credit on his oath Such persons may not, on their examina- 
tion-in-chief, give reasons for thur belief, but they may be asked 
their reasons in cross-examination, and their answers cannot be 
contradicted When the credit of a witness is so impeached, the 
party who called the witness may give evidence m reply to show 
that the witness is worthy of credit 

Rule as 119 At the conclusion of the cross-examination the person 
animation w ^° ca ^ e d the witness may, if he pleases, re-examine him , but 
the re-examination must be directed exclusively to the explanation 
of matters referred to in cross-examination , and if new matter is, 
by permission of the court, introduced m re-examination, the 
other side may further cross-examine upon it 
Questions 120 After the re-exammation of a witness is closed, the court 
by court often ask him questions to clear up some point which they regard 
as material 

Frequently, too, the court recall a witness, or allow him to be 
recalled for further examination , and sometimes they even cab 
and examine a witness who has not been called by either pArty 2 
In any of these cases the party affected by the answers should be 
allowed to suggest further questions, or to cross-examine (as the 
case may require) 

If a witness is so called or recalled after the case for the accused 
is closed, the accused shQuld also be allowed to give further 
evidence m rebuttal, and to comment upon the fresh evidence 
if he has already made his address 3 * 


1 Criminal Procedure Act, 1865, ss 4, 5 

2 See A v Jackson [1919j 14 Cr App Rep 41 A v Dora Hams LR [1927] 2KB 

587 

8 See R P 85 36 
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CHAPTER VII 

OFFENCES PUNISHABLE BY ORDINARY LAW 
Introductory 

1 • The first forty sections of the Army Act specify the various of 

military offences of which a person subject to military law may cnrUasweii 
be guilty The sections embrace not only offences against disci- asmilrtary 
pline, but also offences against the persons and property of persons aw 
subject to military law Nearly all the offences of which a soldier 
can be guilty as a soldier and as against another soldier are in¬ 
cluded in these sections 

A soldier, however, is not only a soldier but a citizen also, and 
as such is subject to the civil as well as to the military law An 
act which constitutes an offence if committed by a civilian is none 
the less an offence if committed by a soldier, and a soldier not le-s 
than a civilian can be tried and punished for such an offence by 
the civil courts 1 

2. In order to give military courts complete jurisdiction over furisdxction 
soldiers, courts-martial are authorised to try and punish soldiers ^oStsov^r 
for civil offences, namely, offences which, if committed in civil 
England, are punishable by the law of England offences 

They are not allowed to try the most serious offences 2 —treason, 
murder, manslaughter, treason-felony, or rape—if those offences 
can, with reasonable convenience, be tried by a civil court They 
are, therefore, prohibited from trying any such offence if it is 
committed in the United Kingdom, or if it is committed anywhere 
else in the King’s dominions, except Gibraltar, within a hundred 
miles from a place where the offender can be tried by a mvil 
court, unless indeed the offence is committed on active service 

Subject to the above exceptions, a court-martial can try all 
civil offences of a soldier wherever committed 

3 But though this wide power ot trial is given, it is not as a Principles 
rule expedlent to exercise the pou er unlv ersally jurisdiction 

Where troops are stationed at places having no available civil should be 
courts under British judges within a reasonable distance, or are excrci * e<1 
stationed in a foreign country, and the only law to which the 
troops are subject is that administered by military tribunals, it 
is necessary to try all offences committed by soldiers by courts- 
martial 

But in the United Kingdom, in most parts of India, and m 
most of the colonies, where there are regular civil courts close by, 
it is, as a general rule, desirable to try by a civil couit a civil 
offence committed by a person subject to military law if the offence 
is one which relates to the property or person of a civilian, or if 
the civil authorities intimate a desire to bring the case before 
a civil court 

This general rule is, however, subject to qualifications The 
line dividing the military from the civil offence may be narrow. 

The offence may have been committed within the barracks or 

1 A A 41 (6), 162 (2), and Ch VIII, 

* A A 41 
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military lines There may be a doubt whether the person 
affected by the offence is or is not a civilian The soldier may be 
one of a body of troops about to sail abroad There may be 
reasons making the prompt infliction of punishment expedient 
In any such case it may be desirable to try the offence by court- 
martial 

There may be also considerations arising out of the importance 
of maintaining discipline If offences of a particular kind, 
or offences generally, are rife in a corps or at a station, it may be 
necessary, for the sake of discipline, to try every offence, whether 
civil or military, by court-martial, so that the punishment may 
be prompt and in accordance with the requirements of discipline 
Ihe hemousness of an offence is also an element for consider¬ 
ation A trifling offence, such as would, if tried before a civil 
court, be properly punishable by a small fine, may well be pun¬ 
ished by the military tribunal immediately, especially if the case 
is one m which stoppages may be ordered to make good damage 
occasioned by the offence 1 On the other hand, a very serious 
offence, especially one which would ordinarily be tried by a jury, 
had better be relegated to the civil court, as should also any 
case where intricate questions of law are likely to arise 

4. The object of this chapter is to give some description of the 
civil offences which may come before courts-martial The list is 
not exhaustive, as no scientific classification of offences has been 
attempted, but the more common offences have been treated in 
greater detail than those which experience shows rarely, if ever, 
to come within the cognizance of courts-martial 2 

Before proceeding to a description of the various offences it 
will be convenient to discuss, first, the punishments which may be 
awarded, and, secondly, the general principles as to criminal 
responsibility, principles, it must be remembered, which are 
applicable to military not less than to civil offences 

(i) Punishments 

5 Section 41 of the Army Act specifies the punishments which 
may be awarded for the most serious offences, i e , treason, murder, 
manslaughter, treason-felony and rape With regard to avery 
other civil offence, the effect of the section is to empower courts- 
martial to award as a maximum punishment either, in the case of 
an officer cashiering, or in the case of a soldier two years' imprison¬ 
ment, with or without hard labour, or the punishment which 
under the civil law may be awarded for the offence This rule 
is, of course, subject to the general limitation on the powers of 
punishment by district courts-martial 3 and to the general pro¬ 
hibition applicable to all courts-martial against awarding a 
period of imprisonment exceeding two years or penal servitude 

1 A A 138(3) 

* To those who wish for a more detailed knowledge of the criminal law of England 
the following authorities are recommended —Russell on Crimes and Misdemeanours, 
Archbold’s Pleadings and Evidence in Criminal Cases, Kenny’s Outlines of Criminal 
Law, Stephen’s Digest of Criminal Law, Stephen's General View of the Criminal Law, the 
Report of the Criminal Code Bill Commission, 1879, and the Article on Criminal Law and 
Procedure in Halsbury’s “Laws of England ” A convenient summary of the law relating 
to each particular offence will be found in the Encyclopaedia of the Laws of England 
(edited by Mr A W Renton), under the proper heading 

3 A A 48 (6) Under this provision a district court martial may award any punish 
ment except death or penal servitude, but cannot try an officer 
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for a term less than three years 1 In the table at the end of this Ch. VII 
chapter will be found the punishments which a civil court can 
award m respect of each of the offences described in the chapter. 

A comparison of the various punishments will be a guide to the 
court as to the heinousness of each offence in the eye of the law 
It must be remembered that each punishment specified in the 
table is a maximum and that, except in the case of murder, any 
less punishment may be awarded by a court-martial for a civil 
offence even if such punishment is not one which a civil court 
could have awarded, e g , discharge with ignominy from His 
Majesty's service In awarding punishment for a civil offence 
a court-martial should be guided by exactly the same principles 
as those which guide them in punishing military offences 2 

(n) Responsibility for Crime 

6. The general rule is that a person is responsible for the Criminal 
natural consequences of his acts But there are cases in which it SJfxty 181 " 
would be obviously unfair to make a person criminally responsible 
fordoing a particular act, though inordinary circumstances such 

an act would be an offence 

7. A child is considered to be incapable of committing an Children, 
offence before the age of seven years, and any act of a child 
between the ages of seven and fourteen can only be held to be an 
offence if it is shown affirmatively that the child had sufficient 
capacity to know the nature and consequences of his act, and to 
appreciate that he was doing wrong 

8. A person cannot be convicted on a criminal charge in respect insane 
of an act done or omission made by him if it is proved that at P er * on8 
the time when he did the act or made the omission he was labour¬ 
ing under such defect of reason through disease of the mind as 
made him incapable of knowing the nature and quality of the 

act he was doing, or, if he did know it. that such an act was wrong 3 
Thus, if a man kills another under tne insane delusion that he is 
breaking a jar, he will not be criminally responsible 

Every person is, however, presumed to be sane and to be 
responsible for his acts until the contrary is proved, and it must, 
thereibre, be clearly established by the defence that the accused is 
brought within the terms of the exception as above laid down 
before he can have the benefit of it Unless a person is brought 
strictly within the terms of the exception it is no excuse whatever 
to show that his mind is affected by disease For instance, the 
fact that a person is under the delusion that his nose is made of 
glass will not m any way excuse him if he commits an offence, 
unless he can prove that the delusion had a connection with the 
offence 

It is immaterial whether the unsoundness of mind is permanent 
or only temporary, whether it is due to natural imbecility or 
produced by disease, or whether the disease itself is due to the 
sufferer's own dissipation, as, for instance, in the case of delirium 
tremens __ 

1 A A 44, ( b ) and 0) and proviso (1 b) 

2 SeeCh V, paras 7t>-86 

3 When on the trial by court martial of a person charged with an offence it appears that 
uch person did the act or made the omission with which he is charged but that he was 

insane at the time when he did or made the same, the court must find specially the fact 
of his insanity—A A 130 (2) 
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9 Temporary intoxication (from liquor or drugs)—as distinct 
fiom mental disease, which alcoholism, &c , may bring on—is 
not (if voluntary) in itself any excuse for crime, but evidence of 
drunkenness which rendered the accused incapable of forming the 
specific intent essential to constitute the crime must be taken 
into consideration together with the other facts proved in order 
to determine whether or not he had that intent 

Evidence of drunkenness falling short of a proved incapacity 
m the accused to form the essential intent, and establishing 
merely that his mind was affected by drink so that he more readily 
gave way to some violent passion does not rebut the ordinary 
presumption that a man intends the natural consequences of his 
acts 1 

10. An act may also be excused if committed by a person 
acting m subjection to the power of others, provided that he is 
compelled to act as he does by thieats of death or serious physical 
injury, continued during the whole time that he so acts, and that 
the part taken by him m the unlawful act or acts is throughout 
strictly a subordinate part 

11. In extreme cases an act may sometimes be justified on the 
plea of necessity, if it is done by a person in order to avoid 
inevitable and irrepaiable evil to himself or those whom he is 
bound to protect, though, of course, the act must not be dis¬ 
proportionate to the end to be attained, nor must more be done 
than is absolutely necessary to attain that end 2 Thus, if the 
captain of a steamer, without any fault on his part, finds himself 
in such a position that he must either change his course or run 
down a boil with twenty people m it, he is justified in changing 
his course, although by so doing he runs a risk of swamping a 
beat with two people in it 

12. Ignoiance of law is no defence to a criminal charge Thus, 
if A, a foreigner unacquainted with the law of England, kills B 
in a duel fought in England, A’s act is murder, although he may 
have supposed it to be lawful But ignorance of law may 
properly be taken into consideration in determining the amount 
of punishment to be awarded 

13. Ignorance or mistake of fact may, in some cases, ,be an 
excuse, thus, an honest and reasonable belief m the existence of 
facts which, if true, would make the act with which a person is 
charged an innocent act, would generally provide a good defence 
But this excuse will not avail a person if his ignorance proceeds 
from wilfulness or negligence In some few cases 3 even an honest 
and reasonable belief will not protect a man, if he is actually 
mistaken, and a man therefore does the act at his peril 

14 The responsibility of a person for the natural consequences 
of his acts is not limited to the simple case where he is present, 
and actually commits an offence with his own hand Thus, if a 
soldier by design or through cuminal (i e , culpable) negligence 
mixes a ball cartridge with blank cartridges, he will be criminally 
responsible if injury results, even in his absence 


1 Director of Pub Pros v Beard , L R [1920] A C 479 

2 See para 30 {post) as to Mil-defence, 

3 See para 88, 



OFFENCES PUNISHABLE BY ORDINARY LAW 107 

Ch. VII 

15. Again, where a person commits an offence through the innocent 
medium of an innocent agent, he is criminally responsible even agent 
though absent when the offence is committed Thus, if a soldier, 
knowing a note to be forged, induces a comrade, who does not 
know it to be forged, to get it changed, or, knowing that a pair 

of boots does not belong to him, induces a comrade to steal them 
by representing that they were his own property and not the 
property of the actual possessor, in both these cases the soldier, 
but not his comrade, is criminally responsible 

16. If a person is present at the commission of an offence and Ajsistmg 
aids and abets its commission by another person, he is responsible ° 

as though he had committed it himself But it is not necessary 
that he should be actually present as an eye-witness or ear- 
witness of the transaction, he is, in law, present aiding and 
abetting if, with the intention of giving assistance, he is near 
enough to afford it should occasion arise , thus, if two or three 
men go out together to commit a burglary ana one waits at the 
corner of the street to keep watch while the others commit the 
burglary, the watcher will be guilty of burglary equally with 
the others On the other hand, if the offence charged involves 
some special intent, it must be shown that the assistant was 
cognizant of the intentions of the person whom he assisted, thus, 
on a charge of wounding with intent to murder, it must be shown 
that an assistant not only assisted the principal offender in what 
he did, but also knew what his intention was, before the former 
can be convicted on the full charge 

17. If several persons combine togethei for an unlawful purpose Common 
or for a lawful purpose to be effected by unlawful means, each is m en 
responsible for every offence committed by any one of them m 
furtherance of that purpose, but not for any offence committed 

by another member of the party which is unconnected with the 
common purpose, unless he personally instigates or assists in its 
commission Thus, if a police officer goes with an assistant to 
arrest A in a house and all the occupants of this house combine 
to resist the arrest, and in the struggle the assistant is killed, the 
occupants are responsible But if two persons go out to commit 
theft .and one unknown to the other puts a pistol in his pocket 
and snoots a man the other is not responsible 

18. A person is in all cases fully responsible for any offence instigating 
which is committed by another at his instigation, even though anoffence 
the offence may be committed in a different way from the one that 

he suggested , as, for instance, if a person were to instigate another 
to murder a man by shooting him, and the murderer stabbed the 
man instead, the instigator would still be responsible Further, 
he is responsible for any other offence which may, and was likely 
to result from such instigation But a person will not be respon¬ 
sible for an offence which he may have instigated another 
to commit, if he countermanded its execution, and notice of the 
countermand was received by the person instigated before the 
commission of the offence 1 nor where he instigates one offence 
will he be responsible for the commission of another unconnected 
therewith 

1 Of course, though the execution of the crime was countermanded, the instigator 
would still be liable to be prosecuted for the misdemeanour of inciting to commit an 
offence, though not for the offence itself 



108 OFFENCES PUNISHABLE BY ORDINARY LAW 

Ch. VII 

Knowledge 19. Mere knowledge that a person is about to commit an offence, 

ofience ended even conduct influenced by such knowledge, will not make a 
person responsible for that offence unless he does something 
actively to encourage its commission, for instance, if a man 
knows that two others are going to fight a prize-fight, and acts as 
stake-holder, but takes no other part m the circumstances attend¬ 
ing the fight, at which he is not present, and one of the prize¬ 
fighters is killed, the stake-holder will not be responsible for his 
death 

Accessory 20. When a person is responsible for an offence under paras 16, 
fa e ct ore 1 ° 17 and 18, he is equally responsible and liable to the same punish¬ 

ment as the principal offender, he may be tried before the prin¬ 
cipal offender has been tried and may be convicted even if the 
principal offender has been acquitted Such a person if not 
present either actually or constructively at the actual commission 
of the offence is called an accessory before the fact, if the offence 
is a felony 

Accessory 21 . A person may in some cases Incur criminal responsibility, 
?act f the even after an offence has been committed, if the offence is a 
felony, 1 and he becomes what is called an accessory after the fact, 

% e , if he assists the felon to evade justice (knowing that he has 
committed a felony) either by comforting, hiding, or otherwise 
actively assisting him, or by opposing his apprehension, or rescu¬ 
ing him from arrest, or by voluntarily permitting the felon to 
escape from his custody where the accessory is himself the 
custodian Merely allowing a felon to escape, without giving 
him active assistance, will not make a person not being his 
custodian an accessory after the fact All persons who, in 
felonies, would be accessories after the fact, are, in misdemeanours, 1 
principals and may be charged and punished as such 
Attempt to 22. An attempt to commit or to procure the commission of an 
offence 1 offence is in itself an offence and renders a person criminally 
responsible even though the attempt is unsuccessful 2 

A mere intention to commit an offence unaccompanied by acts 
will not amount to an actual *' attempt,' 1 nor will acts themselves 
if they are merely preparatory to the commission of the offence 
For instance, if a man goes to Birmingham to buy dies to jpiake 
bad money, the mere going there is not an attempt to make bad 
money Some act must be done which is more than an intention 
or preparation, and which is a real step towards the commission 
of the offence, thus, if the man had not only gone to Birmingham, 
but had actually bought the dies, he would have been guilty of an 
attempt to make bad money 

It is no defence to a charge of attempting to commit a crime 
that it was legally or physically impossible for the offender to 
have committed the full offence 

Where a person is charged with committing a felony or mis¬ 
demeanour but the evidence shows merely an attempt to commit 
that offence, a jury may convict him of the attempt to commit the 
offence charged A court-martial has the same power as a jury 
in this respect, 8 

1 As to what offences are felonies or misdemeanours, see table at end of chapter 

* As to attempts to murder see para 48, and as to what amounts to an attempt to 
shoot, see para 35 (footnote 3) 

* See A A 56 (6) 
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23. In some cases the intention—that is to say, the immediate intention 
intention as distinguished from the motive—with which an act 

is committed becomes essential and must be proved Intention 
is not, however, capable of positive proof, it can only be implied 
from overt acts, and, where this is the case, the intention may 
either be proved by independent evidence, as, for instance, by 
words proved to have been used by the offender or by a previous 
course of conduct, 1 or may be presumed from the act itself, accord¬ 
ing to the maxim that a man intends the natural consequences 
of his own act In other words, the mode of discovering a man’s 
intention is to consider what were at the time of his act the natural 
consequences of that act Thus, if A sets fire to B's mill, the 
intent of A to injure B is inferred as being a natural consequence 
of the act of A in setting fire to the mill 

If a man bound by law to perform any duty does an act which 
necessarily causes, or most probably will cause, a failure m the 
performance of that duty, he will be held m law to have intended 
to fail, and therefore to have wilfully failed, to perform that duty 

Thus, for example, if one soldier in charge of another who is in 
military custody leaves him in a public-house, and goes away 
to visit a friend elsewhere, and the soldier in custody escapes, 
the soldier in charge of him must be considered to have wilfully 
permitted him to escape, because the escape was the natural result 
of the act, but if there was no evidence of any deliberate act of 
the soldier contrary to his duty, or if the escape was due to mere 
ordinary carelessness in the course of the performance of the 
soldier*s duty, then he could not be held wilfully to have permitted 
the escape 

24. The motive for which a crime is committed'is not an Motive 
essential ingredient of that crime, but it may often serve as a 
clue to and explain the immediate intention 

25. Generally speaking, a person will not be criminally respon- Content 
sible for an act^ffecting the person or property of another if done 
with that other's consent This does not apply to cases of killing 

or maiming, except when the killing or maiming results from a 
surgical or some similar opeiation reasonably and properly per¬ 
formed for the sufferer 2 Thus, if one soldier with the consent 
or even at the request of another cuts off that other's forefinger 
with a view to enable him to obtain his discharge, the consent or 
request does not relieve the former of responsibility The 
consent must be free and must not be extorted by fear of injury or 
given under a misapprehension of fact Such a consent, or the 
consent of a lunatic, of a child, or of a person in a state of 
intoxication, will not relieve the person who does the act of 
responsibility if the act apart from the consent would constitute 
an offence 

26. A person is not criminally responsible for the result of a Accident 
pure accident which is not to be attributed in any toy |^any 
carelessness or negligence, or to an unLawful a^^Cthir^rt 

Thus, if a woodcutter is lawfully c^pwg^cfown a tree and the 
head of his axe flies ofl, or if a man is lawful ly*jp<Jmg down a 


1 SeeCh VI , paras 23-26 and 90 ^ 

* In cbmi of this kind the consent of the sufferer will He presumed 
five it (s t i if ht ii unconscious from the loss of blood) J / 


If hefts 
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road and his horse is whipped by another person, and caused to 
start off, or if a man is lawfully shooting at game or any other 
object, and m any of these cases there result to a bystander injuries 
which cannot be attributed to negligence on the part of the wood¬ 
cutter, rider, or shooter, as the case may be, he will not be res¬ 
ponsible for the injuries caused 

On the other hand, if a person points a gun at another in sport 
and pulls the trigger without having good grounds for believing, 
or having taken any proper precautions to ascertain, that the gun 
was unloaded, he will be responsible if death or injury results, 
as the accident might clearly ha\e been prevented if he had not 
been culpably negligent 

In each of the above illustrations it will be noticed that it is 
assumed that the act from which the injuries resulted was not in 
itself an unlawful act For if the act was in itself unlawful, as if 
the woodcutter was doing an unlawful and malicious injury to the 
property of another, if the ruler was a horse thief riding away 
with a stolen horse or if the shooter was a poacher, the offender 
would in each case be criminally responsible for the injuries 
caused This qualification is, however, confined to the cases 
of acts which are m themselves unlawful , and not mere 
breaches of excise laws or similar regulations, for instance, 
if the shooter, instead of being a poacher, was merely shooting 
without a gun licence, this would not of itself render him cumin - 
ally responsible 

27. If a peison fails to take proper precautions when doing any¬ 
thing which is m its nature dangerous, he will be responsible 
though he had not the least intention of bringing about the 
consequences of his act 1 For instance, if a soldier fires his 
rifle without taking the precautions proper under the particular 
circumstances and the bullet kills a man, the soldier will be 
criminally responsible for his death 


(m) Responsibility for the Use of Force 

28, The general rule is that a person is criminally responsible 
for the use of force, but there are cases where the use of foi'ce is 
justifiable Ihe amount of force which may be so used and the 
circumstances under which it may be used vary widely 

29. In some cases any amount of force may be used, even if 
it entails bodily injury or even death, in other cases any amount 
of force may be used provided that it is not used m a manner 
intended or likely to cause death or grievous bodily harm 

The general principle applicable to all cases is that no more force 
may be used m any case than the person using it believes, and has 
reasonable grounds for believing, to be necessary to effect the 
object m respect of which he is entitled to use force So long as 
this principle is observed, a person is not responsible for the 
consequences which may result m any particular case from the use 
of any force which is not in excess of that allowed in the class 
of cases to which it belongs Nor will a person be responsible if 
death accidentally results from the legitimate use of force 


1 See also para 31 
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30. The most important cases in which the use of force is Case* in 
justifiable are cases relating to administration of justice, preven- offorceS 
tion of crime, self-defence, the defence of property, the preser- justifiable, 
vation of discipline, and the defence of the lealm 

A perbon acting as a ministerial officer in execution of the oiders 
of some superior authority, and any person lawfully assisting him, 
may use force in obedience to the orders of the superior authority, 
if that authority when giving the order is acting as a couit, that 
is to say, acting m a judicial capacity, m the exercise of some 
jurisdiction conferred by law 

The general rule in such cases is that any duly authorised 
person is justified m using whatever force may be necessary in 
order to execute the lawful order of a court of competent authority, 
and in overcoming any violent resistance which may be made to 
the lawful use of such force, as, for instance, a police officer in 
executing a warrant of arrest But such a person must not use 
such force as is either likely or intended to cause death or grievous 
bodily harm (unless he is violently resisted), except where he 
is specially required to do so by the order itself, or where the 
order is a warrant of arrest for treason, felony, 1 or piracy, m 
which cases he may at once use whatever amount of force may 
be necessary Should a person be unable to justify himself under 
the rule above stated, it will in general be no excuse for him * 
to show that he acted under the orders of some superior civil 
or military authority His justification will, in such cases, 
depend upon the same considerations as though he had acted 
entirely on his own responsibility, and the fact of his having 
received the orders will merely be of importance as a fact m the 
case which may throw light upon the state of his mind, as to 
reasonable belief, intent, or otherwise 

If a person believes on reasonable grounds that another is about 
to commit any treason or violent crime he is justified in using 
any amount of force in preventing its commission Similarly, 
any amount of force may be used by an officer of justice to execute 
a warrant of arrest for treason or felony, provided m cither case 
that the object for which foice is used cannot be otherwise 
accomplished 

If Ci peison is lawfully called upon to assist a police officer in 
the execution of his duty, he is bound to go to the officer s assist¬ 
ance, and will be justified in using force to the same extent as the 
officer himself 

The law respecting the use of force for the suppression of nots 
and breaches of the peace is dealt with m another part of this 
work 2 * 

A person may in all cases use any amount of force which is 
reasonably necessary for the defence of himself or his property, 
if he is not himself in the wrong 6 

A person who is in peaceable possession of piopciiy of anv 
description is entitled to defend it against trespassers, and to use 
force for the purpose of removing them from his land, or of 
retaining or re-takmg his goods from them, but he must not 


1 As to what offences are felonies, see table at the cud of the chapter 

2 SeoCh XIII 

* For an illustration of this, sec Ch, VIII, para 59 
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intentionally strike or hurt an ordinary trespasser unless he is 
resisted, in which case he may use such force as is reasonably neces¬ 
sary to overcome such resistance, though even in this case, unless 
himself assaulted and in danger, he must not intentionally 
inflict death or grievous bodily harm If, however, the trespass 
is a serious one, as where a trespasser endeavours forcibly to break 
and enter a dwelling-house with the intention of committing an 
indictable offence therein, any amount of force may be used to 
prevent him, and if it is night, such force may be used even 
though the trespasser has really no such intention, if the person 
using the force reasonably believes that he has such an intention 

The law also permits force to be used for correction or for the 
maintenance of discipline Thus, a parent or schoolmaster may 
forcibly correct any child or pupil under his care In all such 
cases the force used must be reasonable and not excessive, 1 
otherwise the person using the force will be fully responsible 
for the consequences 

Finally, the law permits the use of force against the enemies 
of the realm m the actual heat and exercise of war 

(iv) Responsibility for Acts of Omission 

31. A person is not ordinarily considered to cause injury to 
another by the mere omission to do an act, thus, if a man secs 
another drowning and is able to save him by holding out his hand, 
but omits to do so, even m the hope that the othu may be drowned, 
still he is not criminally responsible 

On the other hand, where the law imposes upon a person the 
duty of performmg some particular act, he is held responsible if he 
omits to do it For example, every person who has charge of 
another, e g , a child, a lunatic, an invalid, or a prisoner, is 
bound to provide him with necessaries if he is so helpless as to be 
unable to provide himself, and if death results from a neglect of 
such duty, the person in charge will be responsible unless he can 
show some good excuse 

So, m the case of an animal known to be dangerous, the person 
m charge is bound to take such precautions as will safeguard the 
public from danger 

32. Similarly, if a person undertakes to do any act the orrlission 
of which may endanger human life (as, for instance, warning 
persons from a range whilst firing is going on), and without law¬ 
ful excuse omits to discharge that duty, he is responsible for the 
consequences. Again, it a person undertakes to administer 
surgical or medical treatment, or to do any other act which 
may be dangerous to human life, he is responsible if death 
results from a want of reasonable care and skill on his part 
For instance, if a soldier were to undertake to cut off the trigger 
finger of another soldier and mortification set in, he would be 
responsible for the consequences of his act 

33. If a person, legally liable as a master to provide necessary 
food, cloth mg or lodging for a servant, wilfully and without law¬ 
ful excuse refuses or neglects to do so, so that the life of the servant 
is endangered, or his health is or is likely to be permanently 
injured, he is guilty of an offence 


1 See ca»e of Governor Wall, Ch VIII, para 54 
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34 An “assault ” is a movement which attempts or threatens Assault 
the unlawful application of force to another person without his 
consent, if force is actually applied it constitutes a “battery'' 
which is included in the term “ assault " 1 

The use of force, however slight, is sufficient to justify a con¬ 
viction for assault, if exercised with the intention to cause, or 
with the knowledge that it is likely to cause injury, fear, or 
annoyance to the other person 

The consent of the other person, in order to be an c vcuse, must 
be bona ftde consent and not mere acquiescence 2 

Not only the actual use of such force, but any act or gesture 
which causes the other peison to apprehend that force will be 
used, is sufficient to constitute the offence of assault Thus, 
shaking a fist m a man's face or pointing a pistol at hnn may be 
assaults 

A common assault, such as has been described abo\e, is nut 
generally a very serious offence, though a sentence of one year’s 
imprisonment, with or without hard labour, may be imposed 
But if the assault is attended with aggiavatmg circumstances it 
becomes far more serious, and, if death results from the assault, 
it becomes homicide 

35. The following are examples of aggravated assaults — Aggravated 

(1) Assault \v ith intent to commit a felony assaults. 

(2) Assault with intent to resist the lawful arrest or detention 

of a peison 

(3) Assault on a police officer in the execution of his duty 

(4) Assault with intent to commit sodomy 

(5) Unlawful wounding, assault occasioning actual bodily 

harm 

(6) Wounding with intent to murder, wounding or shooting 

or attempting to shoot 3 with intent to maim or do 

grievous bodily harm 4 * or prevent apprehension 

(7) Indecent assault on male or female 

36 In the case of an indecent assault upon a male or female indecent 
persoh, consent provides no defence if the person upon whom assauks 
the offence is committed is under the age of sixteen 

37. Rape is the act of a man having carnal knowledge without Rape 
her consent of a female who is not his wife 6 

Penetration is consideied to constitute carnal knowledge, it 
must therefore be proved that there was actual penetration of 
the female organ by some part of the male organ The slightest 
penetration will be sufficient, it is not necessary to prove that 
tnere was such penetration as would be sufficient to rupture the 
hymen Whether there was an emission of semen or not is 
immaterial 


1 See spec i me a charge, No 102, p 733 

* See also para 25 . _ 

* A man attempts to shoot if he does any act (such as pulling out a loaded pistol, 
pointing It at a person, or fumbling with the trigger) from which it might be inferred that 
he intended to discharge it See also para 22 

4 See specimen charge No 101 p 733 

6 1 hough a husband cannot himself commit rape on his wife, he maj be convicted of 

rape if he assists another person to commit rape on her 
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Ch. VII It is not an excuse that the woman was a common prostitute, 
or the concubine of the ravisher, if the offence was committed 
by force or against her will, though proof of such facts is 
admissible, and is of course important in considering whether 
or not she is likely to have consented 

Consent, to be an excuse, must be actual consent, and not mere 
submission, and it must be voluntary, and not extorted by force 
or duress or fear of immediate bodily harm 1 Thus, if an idiot 
submits to a man having connection with her without actually 
permitting it, this is no consent, but if she actually permits the 
act, though from mere sexual instinct, and without really under¬ 
standing its nature, this is a sufficient consent, and therefore 
the man is not guilty of rape 2 A man who mduces a woman to 
permit him to have connection with her by personating her 
husband is guilty of rape 

A boy under the age of fourteen is conclusively presumed to be 
incapable of having carnal knowledge, and evidence cannot be 
received to show that he is capable m point of fact He cannot 
therefore be convicted, as a principal m the first degree, of rape, 
but he may, as in the case of other felonies, be convicted as a 
principal in the second degree if he aids and assists in the com¬ 
mission of the offence For the same reason a woman may be 
convicted as a principal in the second degree of rape A bov under 
the age of fourteen may be convicted of an indecent assault 
Carnal 38. Carnal knowledge 3 or attempted carnal knowledge of a 

ofTchild 0 & ir l un der the age of sixteen is an offence even though the girl 
consents 4 

Before 1922, if the girl was over thirteen it was a sufficient defence 
to show that the accused had reasonable.cause to believe that she 
was over sixteen By the Criminal Law Amendment Act, 1922, 6 
this defence was abolished except in cases w'here the accused is 
under twenty-four and has not previously been charged with this 
offence The prosecution for the offence must be commenced 
within nine months from the date of the commission of the offence 
If the girl is under thirteen, it is no excuse, whether the offence 
has been committed or only attempted, that the offender believed 
that the girl was above the specified age, if she was really below it 
If the girl upon whom the offence was committed or any either 
child of tender years tendered as a witness does not understand 
the nature of an oath, her evidence may be received though not 
on oath if the court is of opinion that the girl or child is possessed 
of sufficient intelligence to justify the reception of the evidence 
and understands the duty of speaking the truth, but no person 
may be convicted in any such case unless such unsworn evidence 
is corroborated by some other material evidence in support of it 
implicating the accused, and the witness will be liable to be 
punished for perjury for giving false evidence exactly as if he or 
she had been sworn 6 


1 See also para 25 

* Though not guilty of rape, he is guilty of an offence punishable with two years’ 
imprisonment, if at the time he knew she was an idiot or imbecile 

5 For definition see para 37 

* Of course, if the girl does not consent the offence becomes rape 
» 12 & 13, Geo V,c 56, s 2 

« See Ch VI, para 90 
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39. The offence of sodomy is committed when a male has Sodomy 
carnal knowledge of an animal or of a human being "per anum ” 
Penetration is required, as in the case of rape, to constitute 
carnal knowledge But it is not necessary to prove that the offence 

was committed against the consent of the person upon whom it 
was perpetrated , both agent and patient (if consenting) are 
equally guilty If the evidence upon this charge is insufficient 
to justify conviction for the full offence, the accused person may 
be found guilty of an attempt to commit it 

40. It is an offence for a male person, either in public or private. Acts of 
to commit, or to be a party to the commission of, any act of gross indecenc >5 
indecency with another male person, or to procure the commis¬ 
sion of any such act 

It is also an offence to do any grossly indecent act in a public 
place in the presence of two or more persons, or to publicly expose 
the person, or exhibit any disgusting object 

41. Inasmuch as disgraceful conduct of an indecent or un- Disgraced* 
natural kind is, in itself, an offence under section 18 (5) of the conduct 
Army Act, most of the charges of indecency which are brought 

before courts-martial will be laid under that section and not 
charged as civil offences 


(vi) Hotnicide 

42. If the death of a human being results from any action of any Homicide 
person, that peison is said to have committed homicide 
A person is criminally responsible for homicide unless he can 
show some legal excuse, c g , that it was justifiable or excusable 
1 he consent of the person killed is no excuse 1 
Death must result, either directly or indirectly, from the act 
Whether it does so or not must depend on the circumstances of the 
case, but if the death occurs more than a year and a day after the 
act, the law presumes that death did not result from the act but 
from some other cause, and the accused cannot be made respon¬ 
sible 

Further, a person is not responsible for causing death unless 
death naturally results from his conduct For instance, if a 
person wounds another dangerously, and that other dies, whether 
irom neglect of proper treatment, or from improper treatment 
applied in good faith for the purpose of effecting a cure, the person 
causing the injury is legally responsible for the death, on the other 
hand, if the wound is not dangerous m itself, but is rendered so 
by improper treatment, he is not responsible 

The death caused must be that of a human being A child is 
considered to become a human being as soon as it has wholly 
proceeded in a living state from the body of its mother, and has an 
independent circulation, whether it has breathed or not, and 
whether the umbilical cord has or has not been severed, and a 
person is responsible for killing such a child, though the injuries 
of which it dies were inflicted by him or her before or during birth 
A person is guilty of causing death even if he merely accelerated 
the other's death, and it is no excuse that the person killed must 
have died very shortly from some other cause 

1 As to when the use of force resulting, or possibly resulting, in death i> justifiable, 
see para 30 
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The fact that the blame is shaied by another will not relieve 
from responsibility a person contributing to the death Thus, if 
two drivers are illegally racing then cars along a high road, and 
one or both of the cars run over a man and kill him, each 
driver is responsible for having caused the death 

43. Homicide is justifiable ( 1 ) where the proper officer 
executes a criminal m strict conformity with his sentence, ( 11 ) 
where an officer of justice, or other person acting m his aid, m 
the legal exercise of a particular duty, kills a person who resists 
or prevents him from executing it, and (ml where the homicide 
is committed in prevention of a forcible and atrocious crime 

Homicide is excusable ( 1 ) where a man doing a lawful act, 
without any intention of hurt, by accident kills another, a.nd 
( 11 ) where a man kills upon a sudden encounter, merely in his own 
defence, or in defence of his wife, child, parent, or servant, and 
not from any vindictive feeling 

44. The law presumes eveiy homicide to be murder until 
the contrary appears It will rest with the accused to prove 
such facts as may reduce the offence to manslaughter or excuse 
him from all criminal responsibility If a person has unlawfully 
caused death by conduct which was intended to cause death or 
grievous bodily harm to some person, or even by an act, unlawful 
m itself, attended with probable serious danger and done with a 
mischievous intention to hurt people although no mischief is 
intended to any particular individual, he is guilty of murder 

The offence of murder is not confined to cases where the offender 
has deliberately intended to kill the particulai person whom he has 
killed, though this is the most usual form of the crime The 
law provides that many cases of homicide where there nas been 
no premeditated desire to kill a particular person, or, indeed, 
any person at all, must be brought under the definition of murder 
if the offender is actuated by a form of guilty mind sufficiently 
wicked to constitute murderous malice Thus, if A shoots 
at B intending to kill him but accidentally kills C instead, A 
commits murder Or if a person intends to kill and does kill 
the next person whom he chances to meet without selecting any 
particular person he is guilty of murder So. also, n a person 
intends to commit a felony upon or do grievous bodily# harm 
to another by means of an act which is likely to kill— e g , by 
beating him with an iron bar—and death results therefrom, it is 
murder 1 

It is immaterial what may be the particular form of death, 
whether from poisoning, striking, starving, drown mg or any other 
cause 

A person is guilty of murder if he unlawfully resists and kills 
any person who is lawfully endeavouring to execute the duties 
of an officer of justice, or the oiders of some civil or military 
authority, provided that the offender has sufficient notice of the 
capacity in which the person killed is acting 

45. Sending a letter threatening to murder, and even the 
delivery of such a letter, knowing its contents, is an offence 

46. It may be taken generally, that in all cases where a killing 
cannot be justified or excused, if it does not amount to murder, it is 


See specimen charge No 95, p» 732 
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manslaughter, and a person charged with murder can be convicted Ch VII 
of manslaughter 1 i “ 

If a person does an unlawful act of such a kind that a reasonable 
man would not have known that it was likely to cause death or 
serious injury, that person is guilty, if death results, of 
manslaughter and not of murder 

Where death results from negligence it must be shown, in order 
to justify a conviction for manslaughter, that the negligence was 
so gross and culpable and showed such disregard for the life and 
safety of others as to amount to a crime against the State and to 
conduct deserving punishment 

The offence is manslaughter if the act from which death results 
was committed under the influence of passion arising from 
extreme provocation by the victim 

No person is considered to give pi evocation to an offender 
merely by doing that which he has a legal right to do, or which 
the offender has incited him to do with the express purpose of 
piovidmg himself with an excuse 

The provocation must be great, that is to say, such as might 
reasonably be expected to put an ordinary person not of an excep¬ 
tionally passionate disposition into such a passion that he would 
lose his power of self-control 

Gestures, injuries to property, breaches of contract, or slight 
blows unaccompanied by special insult, are not considered a 
sufficient provocation 

Mere words of abuse are not considered to afford sufficient 
provocation, except, perhaps, in some extreme cases Where, 
however, words are accompanied by a blow, though a slight one, 
the two may be taken into account together in estimating whether 
the provocation is sufficient 

47. It must be clearly established in all cases where provo- Test of 
cation is put forward as an excuse, that at the time when the crime sufficiency 
was committed the offender was actually so completely under the cation™" 
influence of passion arising from the provocation, that he was at 
that moment deprived of the power of self-control, and with this 
view it will be necessary to consider carefully the manner m which 
the crime was committed, the nature of the weapon used, the length 
of the* interval between the provocation and the killing, the 
conduct of the offender during that interval, and all other cir¬ 
cumstances tending to show his state of mind 

48 Attempts to murder 2 are only one degree less criminal 10 

than murder itself, and any person doing or attempting to do 
any act with intent to commit murder is guilty of an offence 

The act or attempt alleged, for instance, a wounding or stabbing, 
an attempt to fire a pistol 3 which does not go off, or any similar 
act or attempt, must be laid in the charge and proved as laid 
It must also be proved that the accused intended thereby 
to commit murder, which intent may be gathered from the nature 
of the act itself, or may be proved by other evidence, as for instance, 
by threats and words proved to have been used by the accused 4 

1 See specimen charge No 90,p 732 

2 As to what amounts to an ‘itumpt, see para 

3 As to what amounts to an attempt to file a pistol, see note to para 35 

4 Attempts to commit suicide do not amount to attempts to commit murder, such 
attempts should be dealt with under A A 38(2) 

( 1210 ) 
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49, It is an offence to conspire with or endeavour to persuade 
or propose to anv other person to murder a third party, whether a 
subject of the King or not, and this even though no overt act is 
done or attempted 


(vn) Theft and the Cognate Offences 1 

50. A person steals 2 who, without the consent of the owner, 
fraudulently and without a claim of right made in good faith, 
' ‘takes' * and ' ‘carries away' ’ anyth mg ‘ ‘capable of being stolen'' 3 
with intent, at the time of such taking, permanently to deprive 
the owner thereof 

For the purposes of this definition, the expression “takes" 
includes obtaining possession (i) by any trick, (n) by intimi¬ 
dation, (m) undei a mistake on the part of the owner, with 
knowledge 4 on the part of the taker that possession has been so 
obtained, (iv) by finding, where at the time of finding the finder 
believes that the owner can be discovered by taking reasonable 
steps The expression “carries away" includes any removal of 
anything from the place which it occupies, but in the case of a 
thing attached, only if it has been completely detached And 
the expression ‘ ‘owner'' includes any part owner, or person having 
possession or control of, or a special property 5 m anything capable 
of being stolen 

51 No attempt can be made here to deal fully with these 
definitions, but the following notes maybe useful 

If the “owner" (the person in possession or control, &c ) 
consents to the taking, there is nc theft, but consent obtained by 
force or fraud will be no defence In this connection, however, 
it is important to distinguish between a transfer of “possession" 
only, and a transfer of “property' in the goods taken 6 If A by 
pretences induces B to gne him possession only of an 
article, and then without B’s consent appropriates it to himself, 
this is "theft’' , but if he so induces B to transfer to him not only 
the possession of, but also the property in, the article, this is 
“obtaining by false pretences" (see para 57 post) 

The article must be taken fraudulently and without any colour 
of right If it is taken under the supposition, honest ly*- enter- 


1 See also Ch III, paras 30-40 

2 Larceny Act, 1916, s 1 This was the first statutory definition of “larceny” it 
reproduced the effect of numerous judicial decisions as to what constituted larceny by the 
common law of Lngland 

3 Everything which has value and is the property of any person (and if adhering to the 
“realty then after severance therefrom) is “capable of being stolen,"’ subject to two 
qualifications itz (l) that things attached to or forming part of the “realty’* cannot 
be stolen by the person who severs them, unless after sevciance be hasabandoned possession 
thereof, and (n) that the carcase of a wild beast or bird (not reduced into possession while 
living) cannot be stolen by the killer unless after killing he has abandoned possession 
thereof (Larceny Act, s 1 ) “Realty” meins, speaking broadly, the land and any 
permanent structure thereon The new definition reproduces the old common law rule 
that things attached to the realty could not be the subject of “larceny” until after sever 
ance and abandonment A man who steals or who with intent to steal severs, cuts, roots 
up, &c , fixtures, trees, plants, crops, &c , is punishable under a later section (s 8) of 
the Act See specimen charge of stealing, No 103, p 733 

4 * t , knowledge at the tune, see next paragraph 

* “Spiral property \ see next note 

6 The “property” ingoods isobtained if theperson obtalningthem becoroesthe owner 
Thu c , if A sells goods,the property in them passes to the purchaser, if he pawns them, 
the pawnbroker obtains possession of them (and a “special” or temporary property in 
them), but the permanent property in them doesnot pass to him 
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amed, that the taker has an immediate 1 right to possession, the Ch VII 
taking is not fraudulent and there is no theft The fraudulent 
intention must exist at the time when the owner is deprived of 
possession without his consent If the original taking is 
innocent, a subsequent fraudulent misappropriation will not 
retrospectively convert the taking into theft 

Stealing by a trick —Examples of this are the forms of cheating 
known as "ringing the changes,'' and "ring dropping " 

Stealing under mistake on the part of the owner - A familiar 
instance of this is where A meaning to give to B a penny m 
fact hands to him a half-crown, and B knowing at the time of 
receiving it that a mistake has been made, keeps the coin without 
saying anything 

Stealing by finding —No one can steal an "abandoned* 
article If a person finds an article and appropriates it, he is not 
guilty of stealing it if the former owner had really abandoned it, 
or if the taker honestly believed that he had abandoned it, 
or if the taker honestly believed that he could not find the owner 
by taking reasonable steps The belief referred to is his belief 
at the time of the finding 

"Carries away **—The smallest amount of moving, so long as 
there is a severance of the propeity from the possession of tin 
person from whom it is taken, is sufficient Thus, taking goods out 
of a box and laying them on the floor is sufficient to constitute 
theft if the other elements of theft exist Ihe line between what 
is and what is not a sufficient taking is extremely fine, and if 
there is any doubt as to whether the taking is sufficient, a jury, 
and under section 56 (6) of the Army Act a court-martial, may 
convict of an attempt to steal only 

The property must be taken with the intention of permanently 
depriving the possessor of it Whether such an intention existed 
is a question of fact to be decided in the light of ail the circum¬ 
stances of the case 

52 As ‘ ‘deprivation of possession’ * is an essential element of Theft by f 
the offence, a person cannot, in general, steal anything which is ballees 
already in his possession There is, however, a statutory provis¬ 
ion to meet the cases of a "bailee" and a part owner by which a 
person may be guilty of stealing a thing, notwithstanding that, 
he has lawful possession thereof, if being a bailee or part owner 
thereof, he fraudulently converts the same to his own use or to the 
use of any person other than the owner 2 Speaking generally, 
a person is a "bailee* ’ of an article when it is delivered to him for 
the purpose of ultimately re-delivering it, 3 or delivering it to 
some other person Thus, if a man hires a bicycle for a day he 
becomes "bailee* * of it, if he sells it, then although he had at the 
time lawful possession of it, his act is theft This, however, 
applies only where the obligation is to re-deliver or deliver the 
specific article » For instance, if A is entrusted with a sum of 
money, his obligation would ordinarily 4 be, not to return the 


1 A person who has pawned bis watch has no immediate right to possession of (» e , 
until he “redeems" it), he may therefore be guilty of “stealing” ii, if he tau.es n frosa 
the pawnbroker without repaying the loan 
* Larceny Art, 1916, s 1 
a e s after doing repairs to it, or after using It 

4 It might be otherwise if the coins were deposited « 1th him la a sealed pacLa/e 

(1210) H 2 
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identical coins, but only an equivalent sum, and he would not 
be guilty of “stealing” if he wrongfully appropnated it to his 
own purposes He would, however, be guilty of “ fraudulent 
conversion, * * another offence dealt with by the Larceny Act 1 
53. Special reference must be made to the doctrine as to 
“possession” in the case of clerks or servants Possession by a 
servant of anything on behalf of his master is considered to be the 
possession of the master or the possession of the servant accord¬ 
ing to the circumstances m which the servant originally received 
it If, for instance, a servant is given the custody of anything by 
his master, or by a fellow servant to whom the master has given 
the custody, the servant will have no real possession of the thing, 
the possession remaining in the master In this case misappro¬ 
priation of the thing by the servant will be theft If, however, 
a servant receives anything from a stranger on his master’s 
account, the servant will have possession of the thing, and the 
master will have no possession until the servant does some act 
by which the possession is transferred from him to the master 
In this case misappropriation by the servant (before such transfer) 
is called “embezzlement" 2 The two offences of “theft by a 
servant” and “embezzlement by a servant” are dealt with in the 
same section of the Act, and the legal distinction between them 
is of comparatively little practical importance, because if on a 
< harge of theft the evidence proves embezzlement, the jury 3 can 
convict of embezzlement, and vice versa on a charge of embezzle¬ 
ment can convict of theft 

54 By ‘ ‘clerk” or “servant” is meant a person who is acting 
under and bound to carry out the instructions of his master or 
employer not merely as to what to do, but also as to how and 
when to do it The employment may be either general, or for a 
specified time, or for the performance of a single act 

On a charge of embezzlement, the fraudulent misappropriation 
of the property may be inferred either from the fact that the 
accused person has not handed it over in the ordinary course, or 
from the fact of his having falsely accounted for it, or from the fact 
of his having absconded, or in any similar way It must, however, 
be remembered that none of these facts m itself constitutes the 
offence of embezzlement, each is evidence only of the fraudulent 
m ^appropriation 

55. A somewhat similar offence is committed where a person 
who is employed m the public service steals any chattel, money, 
or valuable security belonging to His Majesty, or entrusted to 
him by virtue of his employment, or embezzles or fraudulently 
disposes of any such chattel, &c , for any purpose other than 
the public service 

56. The offence of ‘ ‘fraudulent conversion'' 4 to which reference 
is made m paragraph 52 is committed by every person who (i) being 


1 s 20 (iv), and see para 56 (below) 

2 t t , the fraudulent misappropriation of the whole or any part of any property 
delivered to, or received, or taken into possession by him for or in the name or on account 
of his master or employer, Larceny Act, 1916, a 17 Embezzlement in the narrow sense 
is confined to acts of misappropriation committed by persons in the position of clerks and 
servants, but as pointed out in para 34 of Chapter III it is used in a wider sense in 
connection with military offences under the Army Act, i e , those dealt with by 
ss 17,18(4) 

2 I arceny Act, 1916, s 44 (2), so, too, can a court martial, A A 56(1) (2), 

* See specimen charge No 104, p 733 
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entrusted either solely oi jointly with any otner person with Ch VII 
any property in order that he may letain m safe custody or apply, 
pay, or deliver, for any purpose or to any person, the property 
or any part thereof or any proceeds thereof, or ( 11 ) having either 
solely or jointly with any other poison received any property 
for or on account of any other person, fraudulently converts 
to his own use or benefit, 01 the use or benefit of any other person, 
the property or any part thereof or any proceeds thereof 
Many offences of fraudulent conversion as above defined 
would, in the case of persons subject to military law, amount to 
the military offence of fraudulent misapplication under s 17 
or s 18 (4) of the Army Act 

57, As has been said (para 51), when a person obtains not Obtaining 
only the possession of, but also the property in, goods by fraud, p^tenles 
the offence is not theft but obtaining goods by false pretences 1 
The elements constituting the offence of obtaining goods by 
false pretences are very similar to those constituting theft 
Any chattel, money, or valuable security may be the subject 
of the offence of ‘‘obtaining by false pretences* * except such things 
as are not the subject of theft at common law 2 

There must have been an intention of depriving the owner 
permanently of the thing obtained, and the intention must have 
been fraudulent, though it is not necessary to allege an intention 
to defraud any particular person 

The goods must have been obtained either directly or indirectly 
by the pretence, that is to say, they would not have been obtained 
but for the pretence If the person from whom the goods are 
obtained is not deceived by the pretence, but knows it to be false, 
the goods are not obtained by false pretences, but in such a case 
the person making the false statement may be convicted of 
attempting to obtain the goods by false pretences 

I he false pretence must be a false representation, express or 
implied, as to the past or present existence of some fact, a mere 
promise as to future conduct, or representations as to future 
expectations are not sufficient For instance, the giving of a 
cheque in exchange foi goods is a repiesentation that the drawer 
has an account at the bank on which the cheque is drawn, and 
that that account is in such condition that in the ordinary course 
of events the cheque will be met If the drawer Knows that these 
conditions do not exist the giving of the cheque is in law a false 
pretence But representations of future expectations, as dis¬ 
tinct from representations of existing facts, do not constitute a 
false pretence 

The false pretence may be made in any way, either by words, 
by writing, or by conduct, for instance, if a person, not bemg an 
officer, represents himself to be so by wearing an officer* s uniform, 
and thus obtains goods from a tradesman, this is a false pretence 

1 See specimen charge No 105, p 713 

2 The following classes of things are not the subject of theft at common law — 

U) Things abandoned by the owner 
i Land, and things permanently attached to land 
Title deeds, bonds, &c 
Wild animals (including game) 

(5) Base animals, such as dogs, ferrets, &c 

But the stealing of plants and shrubs growing in gardens, &c , title deeds, and all animats 
which are usually icept in confinement, including dogs, has been made punishable by 

itatuU 
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by conduct It may be made direct to the person to be defrauded 
or to his agent, but a pretence made to a stranger m the hope 
that it will be repeated to, and acted on by, the intended victim 
is insufficient 

It is no excuse to say that a person of common prudence could 
easily have found out that the pretence was untrue, or to say that 
the existence of the alleged fact was impossible, or that it was 
intended to make compensation for the goods in the future 

58 If a person is chaiged with obtaining goods by false pre¬ 
tences, and it appears that he obtained them under circumstances 
which m law amount to stealing, the jury may nevertheless 
convict him of the offence actually charged If he is charged 
with simple stealing and the evidence proves “ obtaining by false 
pictenccs,” they may convict him of the latter offence A court- 
martial has the same powei under s 56 (6) of the Army Act 

59 “Robbery’* is an aggravated form of stealing from the 
person accompanied by violence or threats of injury to the person 
robbed or to his property 1 If the robber is armed with an 
offensive weapon or has one or more companions (even if all are 
unarmed) operating with him at the time of the robbery, he is 
liable, upon conviction, to be sentenced to penal servitude for 
lifv The same punishment may be awarded if at the time of, 
or immediately before, or immediately after the robbery the 
offender uses personal violence to the person robbed The maxi¬ 
mum punishment for robbery, if noi aggravated by the circum¬ 
stances mentioned above, is fourteen years’ penal servitude 

The violence or threats must be intentionally used for thr pur¬ 
pose of overcoming oi preventing instance, or of extorting the 
thing stolen Violence used merely fm the purpose of obtaining 
possession of the thing such as snatching a watch out of a pocket, 
is not sufficient to constitute robbery 

A person charged with robbery with violence may be found 
guilty of robbery (without aggravation) or of an assault with an 
intent to rob or of stealing from the person or of simple stealing 

60 It is an offence to demand from any person with menaces 
oi by force any property capable of being stolen, with intent to 
steal it “Menaces’’ include threats of injury to persons or 
property, and threats which uould involve injury to a *third 
poison intended to be injured, such as would induce a pci son to 
whom the menaces are addressed to part with money or v aluablc 
piopcrty The menaces may be by words or gestures 

There are various other oifences of a similar kind, such as accus¬ 
ing or threatening to accuse a person (whether living or dead) 
ol crimes of a particular kind with intent to extort any property 
or valuable thing, or, with a like intent, publishing or threaten¬ 
ing to publish a libel upon any person or threatening to publish 
any matter touching any other person (whether living or dead) 

61. Offences closely allied to thefts and robbery are those of 
burglary, housebreaking and stealing in a dwelling-house 
Burglary can only be committed during the night, % c , between 
9pm and 6am, and it can only be committed in respect of 


1 See specimen charge No 100,p 733 
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a dwelling-house 1 It must be proved that the offender broke 
and entered the dwelling-house of a person with intent to commit 
a felony therein or broke out of such dwelling-house having either 
entered it with intent to commit a felony 2 or after actually 
committing a felony The maximum punishment for burglary 
is penal servitude for life 

A person is considered to ‘'enter" a house as soon as he intro 
duces into the house any part of his body or any instrument held 
in his hand for the purpose of intimidating anyone in the house 
or of removing any goods, the introduction into the house of a 
housebreaking tool is not sufficient if it be merely part of the 
act of breaking into the house 

A person is considered to “break" a house— 

(1) if he breaks any part, internal or external, of the building 

itself, or 

(2) if he opens by any means whatever 3 any closed door, window, 

or other thing intended to cover openings to the house, 
or leading fiom one part of it to another, or 

(3) if he gets down the chimney, or 

(4) if he gams entrance to the house by threats, artifice, or 

collusion 

62 The offence of housebreaking 4 falls under two heads — 

(a) Housebreaking and committing felony'* 

dins consists in breaking and entering a dwelling-house or 
various other buildings ( e g , shop, office, garage, or 
building belonging to His Majesty) and committing 
any felony therein, or breaking out of such house or 
buildings after committing a felony therein This 
offence can be committed at any time of the day or 
night 

) Housebreaking with intent to commit felony 2 

This consists m entering (breaking is not necessary) any 
dwellipg-house between 9 p rn and 6am, with intent 
to commit a felony therein, or, with a like intent, 
breaking and entering, at any time of the day or night, 
any dwelling-house or building of the kind mentioned 
in (a) 

63 It is an offence, to which a maximum punishment of four¬ 
teen years' penal servitude is attached, to steal in any dwelling- 
house any chattel, money or valuable security if the value of the 
property stolen amounts to five pounds , or if the offender by any 
menace or threat puts any person in the dwelling-house in bodily 
f ear, whatever be the value of the property stolen 

64 It is also an offence— 

(1) to be found by night 5 m possession of housebreaking tools 
unless a lawful excuse for such possession can be given, 


1 A dwelling house is any permanent building or separate part thereof m which th- 
owner or tenant, or any one with their consent, habitually sleeps at night Seespeoimen 
Unrge of burglary No 97 p 732 

As to what offences are felonies, see table at the end of the chapter 

3 This includes opening a shut window or door, but not pushing an open window or 
Joor further open 

4 See specimen charges 98,99 p 732 

6 Nl^lit means the interval between nine at night and six in the morning 
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(2) to be found by night 1 armed with an offensive weapon with 

the intention of breaking into a building and committing 

felony therein, 

(3) to be disguised at night 1 with the intention of committing 

felony, 

(4) to be found by night 1 in any building with the intention of 

committing felony therein 

65 A person who receives goods with knowledge that they 
hav e been stolen or obtained by another 2 m any way whatsoever 
under circumstances which amount to felony or misdemeanour 
commits the offence of “receiving ” 3 

the guilty knowledge of the receiver must be established, it 
is not enough to prove that he merely suspected the goods to have 
a tainted origin And the knowledge must have existed at the 
moment of receiving, if he took them innocently no subsequent 
guilty knowledge will suffice The fact that he bought them 
much below their value, or that he falsely denied his possession 
of them would be evidence of guilty knowledge 

A person is considered to receive the goods as soon as he obtains 
control over them But actual manual possession is not necess- 
dij , it is sufficient if the goods arc in the actual possession of a 
per&on over whom the receiver has a control so that they would be 
forthcoming if he ordered it 

66, If a person is found in possession of goods recently stolen, 
there is a strong presumption that he stole them or received them 
with knowledge that they were stolen 2 The onus of proving 
guilty knowledge always remains upon the prosecution, and upon 
the prosecution establishing that the accused was m possession 
of goods recently stolen, a jury or a court-martial may, in the 
absence of any explanation by the accused of the way in which the 
goods came into his possession, which might reasonably be true, 
find him guilty, but if an explanation is given which the jury 
or a court-martial think might reasonably be true, and which is 
consistent with innocence, although they were not convinced 
of its truth, the accused is entitled to be acquitted, inasmuch as 
the prosecution has failed to discharge the duty cast upon it of 
satisfying the court beyond reasonable doubt of the guilt«of the 
accused 

67, The following are ofiences somewhat similar to theft, 
embezzlement, and obtaining money by false pretences — 

(1) Obtaining money by cheating at cards, &c , 

(2) Fraudulently obtaining the execution of a valuable secur¬ 

ity, or affixing a name on any paper with a view to its 

being subsequently dealt with as a valuable security, 

(3) Cheating, by a deceitful practice affecting the public, e g , 

selling by false weights, 

(4) Conspiring to cheat and defraud, that is, an agreement by 

two or more persons to do an act with the intention of 


* Night means the mti rval bctw< i n nine it night and si\ m the morning 
2 \V here it is i lear that an accused is either the thief or a recen er, it is wrong to convict 
hun of receiving unless there is something in the evidence to surest that he was not the 
actual thief R v Evans [1916] 12 Cr j*pp Rep 8 
8 See specimen charge No 103, p 733 
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defrauding tlie public or any person or class of persons, Ch VII 
or to extort money or goods from any peison, 

(5) Fraudulently obliterating any mark denoting the property 
of His Majesty in any stores 


(vm) Forgery, Perjury, Personation 

68 Forgery 1 is the making or a false document in order that Forgery 
it may be used as genuine A document is false if it or any 
material part of it purports to be made by or on behalf of a person 
who did not make it or authorise its making, and in particular, if 
any material alteration by addition, insertion or obliteration has 
been made in it, or if the whole or some material part of it pur¬ 
ports to have been made by or on behalf of a fictitious or deceased 
person A document is also considered to be false, though made 
by a person in his own name, if it is so made with the intention 
that it should pass as being made by someone else These 
definitions must not be taken to be exhaustive 

For forgery to constitute an offence there must be an intent to 
defraud or deceive, in the case of some documents an intent to 
defraud is essential , in the case of others an intent either to 
defraud or to deceive must be charged and proved 

To forge wills, deeds and banknotes, and such documents as 
valuable securities, cheques, receipts or requests for the payment 
of money, and insurance policies is a felony punishable m the 
case of the three first mentioned documents with penal servitude 
for life, and in the case of the other documents with penal 
servitude for a term not exceeding fourteen years, in all these 
cases an intent to defraud is essential 

Forgery of a large number of specific documents of an official 
nature such as birth or death certificates, court registers, dec , 
is also a felony, the maximum sentence for which is penal servi¬ 
tude for either fourteen or seven years according to the nature of 
the document forged In these cases an intent to defraud or to 
deceive is essential 

Thft forging of various documents where such forgery does not 
amount to a felony is a misdemeanour, punishable with imprison¬ 
ment , in these cases an intent to defraud is essential, except in 
the case of public documents when an intent either to defraud 
or to deceive must be charged and proved 

A false signature to a genuine document or a genuine signature 
to a false document amount equally to forgery if the necessary 
intent is present 

It is not essential, in order to constitute the offence of forgery, 
that the false document should be completed, or that it should 
be in such a form as would be binding m law, though, if a person 
is charged with the forgery of any particular instrument, it must 
be shown that the document has such a resemblance to it as would 
be likely to deceive an ordinary person* 


1 See the Forgery Act, 1913, and specimen change No, 106, p 734. 
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The fraudulent intention may be inferred from the document 
itself or proved by external evidence The intention must be that 
either— 

(а) the document should be used or acted on as genuine, or 

(б) the actions of some person should be influenced by the 

belief that it is genuine 

69 A person is said to “ utter ” a forged document if he 
knowing it to be forged, delivers or disposes of it, or tenders it in 
payment or exchange, &c 1 If the document is one tlie forging 
of which is a felony, the uttering of it is also a felony , if the 
forging of it is a misdemeanour, the uttering of it is also a 
misdemeanour 

The intent to defraud or to deceive (as the case may be) which 
is an essential element of the offence of forging a particular 
document is also an essential element m the offence of uttering it 

The same punishment may be awarded for the uttering as for 
the forgery of any particular document 

70 The mere purchase or possession of forged banknotes, and 
some similar documents (whether complete or not) with the 
knowledge that they are forged, is m itself an offence 

It is an offence to make, use, or knowingly be in possession of 
any banknote paper or any instruments or contrivances for making 
banknotes and similar documents 

It is also an offence to demand, receive or obtain any property 
or money upon or by virtue of any forged instrument, knowing 
the same to be forged 

71. Persons who aid or abet the commission of an offence 
mentioned m paras 68-70 aie liable to be tried and punished as 
principals 

72. Perjury may shortly be defined as the wilful (i e , inten¬ 
tional) giving of evidence which he knows to be false or does not 
believe to be true by a witness or interpn ter in a judicial proceed¬ 
ing 2 The term "judicial proceeding 1 ' includes a proceeding 
before any court, tribunal, or person having, by law, power to 
hear, receive and examine evidence on oath 

The witness must have been duly sworn by the court or officer, 

% e , he must either have taken the oath or made an affirmation 
or declaration J 

The false evidence must be an assertion as to some matter of 
fact, opinion, belief, or knowledge, which the witness docs not 
believe to be true, or as to the truth of which he knows that he is 
ignorant 

The assertion must be as to some point which is material, t e , 
it must be as to some point which affects, directly or indirectly, 
the probability of some question which is to be determined by the 
proceeding in the course of which it is given, or the credit of some 
witness giving evidence m the course of the proceeding 

The parts of the evidence alleged to be false should be set out in 
the particulars of the charge, and in order to prove a charge of 
perjury it is not sufficient to call one witness only, but the evidence 
of such a witness must be corroborated either by the evidence of 
another witness, or by the proof of material and relevant facts con¬ 
firming it 

1 See specimen charge No 107 p 734, 

2 See the Perjury Act, 1911 
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The civil offence of perjury, as such, will rarely come before Ch VII 
courts-martial, inasmuch as the giving of false evidence before 
a court-martial or any court or officer authorised by the Army 
Act to administer an oath is made a military offence when com¬ 
mitted by a person subject to military law 1 

S 126 of the Army Act provides for the offence of perjury when 
committed before a court-martial by a peison not subject to 
military law 

The making of a false declaration in the case^ specified in 
s 142 of the Army Act is declared to bo perjury, and subject to 
the same penalties 

73 Under the False Personation Act, 1874, the false and 
deceitful personation of any person with the intention of fraud- ,on 
ulently obtaining any property whate\er is an offence 

By s 142 of the Army Act a person is deenu d guilty of persona¬ 
tion who falsely represents himself to any military, naval, air¬ 
force, or civil authority to belong to, or to be a particular man in, 
or who has been in, the regular, reserve, or auxiliary foices 2 

(ix) Malicious Damage to Property 

74 Numerous offences come under the category of maliciou> Malicious 

injunes to property ‘"op/. t l ° 

I he essence of the offence is injury to the property of another, 
it is immaterial whether the offender is himself benefited by the 
act or not 

Such acts are offences if done unlawfully and maliciously 

A person is considered to cause an injury unlawfully and 
maliciously if he wilfully causes it without any lawful excuse, 
i e , if he causes it by an act which he must know will probably 
cause it, or is reckless whether he causes it or not, and if he lias 
not either a legal right to act as he does, ora bona fide and reison- 
able belief that he has such a right Generally speaking the act 
itself justifies a presumption of malice until the contiary is shown, 
e g , that it was due to negligence or accident For instance, a 
deliberate trespass on land whereby substantial injury is caused 
to crops amounts to malicious injury to property But the 
charge must allege that the injury was caused maliciously 
Unless the evidence clearly shows that the damage was caused 
maliciously, a charge of malicious injury should not be laid 

75 Of the various instances of malicious injury the most Arson 
important is arson winch consists in unlawfully and maliciously 
setting fire to buildings or to ceitam peculiarly inflammable 
kinds of property To set fire to one of His Majesty's dockyards 

or to any ship of war therein is still a felony punishable with 
death The offences of setting fire to a church, railway-station, 
public building, stack of corn, ship or coal-mine are punishable 
with penal servitude for life, the same punishment may be 
awarded to a person who sets fire to a dwelling-house when any 
person is therein, or, with intent to injure or defraud, to any 
house, office, shop, shed, &c , whether in the possession of the 
offender or any other person To set fire to or to attempt to set 

1 See A A , 20 Se-alsoAA 46 (6), 47 (4), 70 (5) {6), 72 (1), R P , 124 (H), 125 (E) 

2 A* to thv puauhment for this offence, see the section and note thereto 
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Ch VII five to other buildings or their contents or to growing crops is 
“ an offence punishable with penal servitude for fourteen years 

It is not a necessary element of the crime of arson that malice 
should have been shown against the person in respect of whose 
property the offence was committed "Maliciously’ * means 
that the offender intended that the building should be set on lire 
or that he acted with recklessness, not caring whether or not it 
took fire though he realised that such a consequence was almost 
inevitable. 

The sending of a letter threatening to commit arson is an offence 
(j th<r 76 Amongst other offences mentioned in the Malicious 

ot maifirjus, damage Act, 1861, are the following — 
dauiafeL (i) Destruction of buildings with explosives, 

(n) Riotous or tumultuous demolition of or damage to houses, 
(in) Destruction of or damage to machinery or ships, 

(iv) Destruction of bridges, telegraphs, &c 

(v) Obstruction of railways, 

(vi) Killing or maiming of certain animals 

(x) Miscellaneous Offences 

77. Bigamy is committed by a person who, being ilicady 
married to one person, goes through the form of mairiagc with 
another person during the life of the former husband oi wife 
whether the second marriage has taken place in hnglaiul or 
Ireland or (except in the case of a person who is not a British 
subject) elsewhere 

It is a good defence to a charge of bigamy lhat the wife or 
husband of the accused has been continually absent from such 
person for seven years then last past, and has not been known bv 
that person to be living within that time, the burden of proving 
such knowledge is upon the prosecutor when the fact that the 
parties have been continually absent for seven years has been 
proved It is also a good defence if the accused can show that 
even though the seven years have not elapsed before the second 
marriage, he or she had reasonable grounds for believing that his 
or her wife or husband was dead at the time of the second marriage 
Proof that the accused was divorced from the bond of hjs first 
marriage or that the first marr*age was null and void provides 
a complete defence to a charge of bigamy 

A person who, being unmarried, goes through the form of 
marriage with another person, knowing that person to be married 
to someone else, may be charged with and convicted of aiding and 
abetting the felony of bigamy 

ULabuu 78. The only forms of treason which need here be mentioned 
are— 

(1) Levying war against the Sovereign in any of His dominions 

(2) Aiding the enemies of the Sovereign 

Certain other acts of treason (namely, compassing to levy war 
against the King, and compassing to move any foreigner to invade 
the King's dominions) can, under an Act of 1848, be also treated 
as felonies, these acts are commonly known as 4 ‘treason-felonies,'' 
and are so described ms 41 of the Army Act 
Conspiracy 79. Conspiracy consists m the agreement of two or more 
persons to do an unlawful act or to do a lawful act by unlawful 
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means The mere intention to do such an act is not a conspiracy 
An agreement to carry out a crime, even if the crime is not 
afterwards committed, is a conspiracy Unless two persons, 
at least, are found to have combined there can be no conviction, 
but a person may be charged with conspiracy with persons un¬ 
known or persons who cannot be brought before the court or who 
are dead 

The main forms of conspiracy are — 

( 1 ) To commit an offence punishable by law, 

(n) To cheat and defraud, 

( 111 ) To prevent or obstruct the course of justice 

80 It IS an Offence — Offences 

(a) To try to dissuade witnesses from giving evidence, m order relating to 

to obstruct the course of justice , tl0n of 

(b) To obstruct the execution of any legal process , justice 

(c) To conceal or procure the concealment of a felony 1 , 

(d) To enter into an agreement for valuable consideration to 

refrain from prosecuting a person for a felony 1 , or to 
show favour to the accused in any such prosecution 

81. Offences relating to escape from civil custody would Escape 
probably never be tried by court-martial, and it seems only 
icqmsite to observe here that— 

if a person assists any alien enemy who is a prisoner of war 
within His Majesty's dominions, whether in confinement 
or on parole, to effect his escape, or 
if a person (being a British subject) on the high seas assists any 
such prisoner of war who has escaped from His Majesty's 
dominions m his escape towards any other country, 
he is, in either case, guilty of an offence 


1 \s to «vhat offences art felonies, see table at end of chapter 



TABLE OF OFFENCES AND PUNISHMENTS 


130 


OFFLNCrS PI.MSIIAJL.I E ORDINARY LAW 


^"•§5 

c £ a 

u 

G 

o 


f-S-g 

rt <u G 

M>- « ~ 

o 

CO 

fe-2-2 

C O in 

« 5 S 

4_i yi ij g 

° L: 

tT 

4» 

0 

iTi 

< 

^ ^ b 

{j ri 

£ £ G *2 

2 — rt 

G o 

o c a 
g 

5^ c 

1 

< 

M 

T3 

rt 

'd 

yi 

a 


^ 3 TO «U 
« O- £ CTJ O 

yj u u 

£ I CO 3 ° o £ 

« n- 0 > W 

9 § A ^ ^ 'P rt 73 

_ O r| O P P_,T3 

JU ta < 9 ■*-' u. d *_, £ g «, 

>o5'g.'gog fl |g £ 
O U o ^ o a 

-C'S o o £ £ $3 g 

°a’rt’ d _n >wa 3H^ 
p^SajXJrt'Ppgg a 

joS 32 9-s I'g § s 
- s s 3 SPc e s 2 2 » 
> E e^5S ^ 

—• p L, > to a _ rtTTto 

rtagajrtgp - °T5 

^oo ns cr , (D'*'9rt 
CJ +-> _, <D a B 

S3 5 a a I*s g s s 

?^2 

s a—5 § § 

§.3- C gji 

o-o S?^T3§ rt R 01 

•b s ^ J3 j" e § gf 
2 8 8 o: o^-o^ 

" 5! s iS-3 

J? (U 


J to (_, 

£ O 

►4 O > 

£ j= S 
— w o 
rt £3 
S S-" 


*b a ^ ^3 

§gco 
E« 

3X1 

OH 


{5S 


a >> 


I 


N 00 CT) 
(M ^ CO 



s» 

rt i_( 

<u cj 


y) co co </> 


c/)cocn ^c/i c/oc/oc/)c/3 
D-tP-iP-tQHA^P-«D-(CU 


, ^ ^ 03 M O C 3 

" ;lft| 


C<S>™ 


HHI—(I—iHHHHH S JS S S S S S Ih )?. 


w 

O 


to 

G 


yj a3 

-• - 4 -» 

X! d 

NH C 

<D 

cx 

EjT 


- in 
‘ bD 

a 


£ 

o 

3 

p 

►.* 

iss a- M 
§S S§2 
g.« nog 

<0 § *Q J ^- 1 

S’"' gg’S 

iliMfSfis 

! p|g 8 & 8« 

gcQuuQOOc/3 

fi 

«! 






Bigamy -. [ F P S 7 years 


OITFNCLS PUNISH \BLF BY ORDINARY L\W 


131 


t'' 





C-JCC -t (N 





t S 

rt rt 
<y a) 

Ui l/l Vi U 

c3 ^ c3 c3 

<U QJ 1> 0> 

tn wi </i 

c3 

O <U 0> 

f/l (rt 

(3 <j3 

1 

a 

<u 


<u 



£*"» •''i 


o 


life 

CM CM 

lO P" l/J CS 

MNi 1 

-1- tJ* 

Pn 

to 


P S 

P s 

Imp 

Imp 

P s 
P S 
P S 
Imp 

Imp 
Imp 
P S 

c/icn 

04 0i 

P S 

Imp 

Hi 

Hi 

M 

M 

SfeSS 


CnHi 

2 

2 


0 > 




OPTINCrs JH'NI^lTARl T B\ ORDINARY TAW 


o 'V m ' 

•o P? 5 * 

= o S 

d V) 03 
-* O 

g>glA 

er 5 — 

•3S“&? 

o </» r? S to 
c/3- 

^.•C. Cu__ C3 


irs 

ears 

ears 

ears 

Ullt\ 


i§§ 

1-1 

cj 

r> 

r3 

a 

Wl 

3 

<V s- * a, ^ M 


k* 0 > 

a 


0 

* z z ^ w - 


*" -r 

*-> l’' f-< 


-r 

l- 

cn c/3 c/3 c/3 g jp 


cot/) C/3 

03 

C/3 

c/3 


ex 

CuCu G, 


CL. 

Cm 

fc! Ef 

!X( t*w fxw 



(if 


4- 5* 0 

-O D “ O 

„-8“l3 

& -j>« 

= §§-s 

SS-|Sa 

S a 9 p <u 
o 5-w a 
i/) » o y 

S5^Sa8 

|£8 

o o co *g C m 

SS-S^J* 

, O 12 P~ « g 

tl^ssia 

SO : : r ?D 


0 C3 [/) 

p a ^ 

a ij 5 
" to a 
TJ d «J I 


§&J2 

evS'sS: 

S°C° 

s§£§ 

oil | 

•tl&i 

IsSl- 

isii 

sail 

Q -s ftTj*- 

<s 


VClP 

jj«i 

ti£ 
— a fl ^ 

rt oa 2 

}r (fi •* O 

8 3§f 

SS«1 

~m »<• 

tf o 

X£ 


+j bca 
AC « 

%'S 

-I 

(y (/) "O 

r* in a d 

£ g <u a 

AA o - 


-*-. *j ’P 'a d v? 

Is |&§ &»* 

c tod &c*£^'5 9 

S 5 i S g^g - 

•C -C 4> <U 
5 5 Q B 


Inciting to Commit Crime M Imp 2 \ ears 13 

Indecent Assault, &c — 

On females M Imp 2 3 ears Common assault 3S f 36 

,, males M PS 10>ears Common assault 3 V 36 

Gross indecency with male person M imp 2\(m^ 40 



Justice, Conspiracy to obstruct the course of 
Malicious Damage— 

To agricultural and certain other machinery 
,, animals other than cattle 


on tnci s ruNmiAL i i pv okd \ \i \ i \\\ 


53 2 2 S - 

<y 3 c3 ^ 2 


1 ^ A A A A A >- 


H-i [i, A A A t 


« 0 « 0 

2 > ears 

s§ 

<u 0 

0 

■years 

ite 

2 years 


0 years 





10 —1 

-a 



a 

a 

P s 
Imp 
P S 

CD 

(JUn a 

Tj 

rt 

0 

in 

: A A A 0, 


A. 

AA * 

Q 

A, 

A AAA 


A S A 

tin 

A Al 3 

A 

A 


P 3 u „ 

<U > o „ 

■2 g 

§ 1 

O M - 

*S I ; 

o o “S g * 

* j 

& 3* <u i 

gJa^si 

assfijsi^j 

::S3 8 ] 

UQ A 6 


Q, CX o 1/1 
SflM 

^ 8 rt J 

% fljS 
Sb| 

I 

-*-> Oj P Q 

§ 

S a b a a 

3 2TJ 3 w « 

SgS°t 3 

<0$£b © 


False, m order to obtain property, A.c 



134 


OFFFNCES PUNISHABLE BY ORDINARY LAW 


&o « 

c 

** tf 

5 g» 

cu ^ 


8 

e 

& 

o 



*r> 


o a 
u o 

SB $ 
1? I 

■£ *S bo*-* 
5 *: p a 

53 o rt a 

^ 4^ 4; 2 

S ii n <u ™ 

«S|Sa 

OS <! y) cn g 

___ t/> 

zi c S^Z!L% 





W1 


( ^ k *‘ U) 


S B 

cj 3 

V .CJ 

^ be 

i-h d 


^£<0 CJ 
rf« ^3 

— 1 —• 

Op: 

<U 0) 

►"W —^ 

to co 

f/D 

« v 

!H!2 

CD C/D CD CD 

OO 

O ’" to 

in to 

oooo 


tC'+i 

CJ " 

oo 


OO 

or M 
steal; 
\ ears 

OO 

0,-<00 


6§ 
£ S 
^ S 

m 2 
to a, 

IS 

Wt2 


■M'O'O 

■:aa 
2 o p 
5oo 

g £ £ 

CP3 

g"§2 

S o c 


P >> 
o p 

b“-§~5S 

gi~ss| 

' **“» a 


lO 

c n a 

a. 


-2cocncn Sen 

cn cu cl, a, Q cu 


gj o 

•S >cu 


^cncn 
0*0, CU 


OOO § IX, ^UmU* 


ill 

*o 

& 



*} 

alg 

g££ & 

JL^ja-S 

J*S£»S 


|s 


s $ 

Ed cn 
o 

’O ^ 



2 "2 <5 o 2 ‘S "H c 
££s|h|d£ 

H I 




135 


CHAPTER VIII 


THE COURTS OP LAW IN RELATION TO OFFICERS 
AND COURTS-MARTIAL 

1. A right of "appeal 1 ’ in the ordinary sense of that term <. xists 
only where it is expressly conferred by statute and no such right 
of appeal to any court 1 (whether civil or military) is gi\en against 
the decision of a court-martial or against the award or order of 
an officer 

2. Notwithstanding the absence of a right of appeal, military 
tribunals are to a great extent subject to the control and super 
vision of the superior civil courts The proceedings by which 
such control and supervision are exercised may be either criminal 
or civil Criminal proceedings might take the form of a prose¬ 
cution for assault, manslaughter or even murder, civil proceed¬ 
ings may be either preventive, i c , to restrain the commission 
or continuance of an injury, or remedial, t c , to affoid a remedy 
for an injury actually suffered Broadly speaking, the civil 
jurisdiction of the courts of law is exercised against a court- 
martial as a tribunal in applications for "prerogative’ ’ writs 2 * 4 , and 
against individual officers in actions for damages 

3. Until recently considerable doubt existed as to the right of a 
person subject to military law to invoke the aid of the civil courts to 
redress grievances arising out of his service as an officer or soldier, 
or out of the authority exercised over him by his superiors 
From a line of decisions starting in 1786 with the famous case of 
Sutton v Johnstone 3 the deduction had been drawn that a civil 
court would not inquire at all into the exercise of military 
discipline In 1919, however, these decisions were re-examined 
in the case of Heddon v Evans 4 and the following principles were 
laid down —(1) If the rights which an officer or soldier is seeking 
to enforce are given to him not by the common law, but only by 
military law—if, for example, they concern only his rank, 
promotion or emoluments—it may well be that he can seek his 
remedy in the military code alone, (2) if such rights are funda¬ 
mental common law rights—such as immunity of person or liberty 
—then, save in so far as they are taken away by military law, 
they may be asserted in the ordinary courts, (3) in the case of 
such fundamental rights, distinction is to be drawn between acts 
done in excess of, or without, jurisdiction, and acts done within 
jurisdiction but maliciously "First, a military tribunal or 

1 It is open to any officer or soldier who considers mmself aggrieved by the finding or 
sentence of a court martial to forward a petition to the confirming or any reviewing authority 
through the usual channels (K R 666) Independently of any such petition, the proceedings 
of all general and district courts martial before being filed in the office of the Judge Advocatt- 
General are carefully reviewed there as a matter of course with a view to detecting any 
illegality or miscarriage of justice In the case of illegal or excessive punishments awarded 
by a commanding officer or by an authority dealing summarily with a charge under s 47 of 
the Army Act, R P 10 provides for their cancellation, variation or remission by superior 
military authority 

2 t ( , the writs of Mandamus, Prohibition, Ccritoran and Habeas Corpus 

9 See para 40 post ~~ 

4 Stx par*, 4 ojpost 
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officer will be liable to an action for damages if when acting m 
excess of or without jurisdiction, it or he does, or directs to be 
done, to a military man, whether officer or private, an act which 
amounts to assault, false imprisonment or other common law 
wrong, even though the injuiy purports to be done in the course of 
actual military discipline Secondly, if the act causing the 
injury to person or liberty be within jurisdiction and in the course 
of military discipline no action will he upon the ground only 
that such act has been done maliciously and without reasonable 
and probable cause * * 

4. The jurisdiction of any tribunal may be limited by conditions 
as to its constitution, as to the persons whom or the offences which 
it is competent to try, and as to the sentences which it is empow¬ 
ered to award, or by other conditions which the law makes 
essential to the validity of its proceedings and judgments If it 
fails to observe these essential conditions, it acts without juris¬ 
diction or in excess of jurisdiction, as the case may be 

The jurisdiction of an army officer or court-martial to try and 
punish offenders is strictly limited by the military code of law 
which confers it, and to which an individual impliedly under¬ 
takes to submit when he joins the army If they disregard the 
provisions and limitations of such code, they act without or 
in excess of their jurisdiction 

Thus, a commanding officer or a court-martial will act without 
jurisdiction if they deal with a person not amenable to military 
law as if he were so amenable, so, too, will a commanding officer 
who punishes a warrant officer, or a junior officer who assumes 
to himself the punitive powers of a commanding officer A court- 
martial will act without jurisdiction if it is not properly convened, 
or is not properly constituted , if for instance the number of mem* 
bers is below the legal minimum , if the members are not duly 
qualified to act, or if the president is not of the proper rank, or 
has not been properly appointed 1 An officer or court-martial 
will act without jurisdiction if they convict a man of an offence 
which is not an offence under the Army Act, or (save as provided 
by s 56) of an offence different from that with which he is charged 
An officer who confirms the proceedings of a court without having 
authority to do so acts without jurisdiction, and an officer who 
(with authority) confirms proceedings is equally responsible with 
the members, if they have acted without, or in excess of, juris¬ 
diction 2 

A court which awards a heavier punishment than it has author¬ 
ity to award exceeds its jurisdiction There is old authority 3 also 
for the proposition that jurisdiction is exceeded if it be exercised 
with cruelty or oppression amounting to an abuse of it , but it 
may be doubted whether such abuse of jurisdiction can really be 
distinguished from malicious exercise of jurisdiction 

It has been said that "in testing the legality of sentences passed 
under the provisions of the Aimy Act, a civil court ought not to 
apply the rigorous tests sometimes applied in questioning the 

1 Accordingly, for the protection of members themselves, the Rules of Procedure require 
that the convi nmg ortU r bhall be read at the commencement of the proceedings and that t he 
court shall ascertain that it is properly constituted 

i SetCoi«>n\ Sabine, para 31,£ost 

3 Wall v Macnamaru, pa a 37, post 
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able latitude should be allowed, and mere mistakes of procedure, ^ 
if actual jurisdiction existed, ought not to receive undue weight 1,1 

5 An officer holds his commission at the pleasure of the Sover- Dismissal 
eign, who can at any time dismiss him without assigning a reason 1 2 , Q^e^or 
no contract to the contrary unless sanctioned by statute has any soldier 
legal effect 3 So, too, a soldier can be discharged at any time, 4 
and in Ins case the form of his attestation undertaking recognises 
this rule for it binds him to serve for a definite period if his services 
are so long required In practice, of course, the prerogative 
power to dismiss or discharge is not exercised arbitrarily 

An officer cannot claim as a matter of right to resign his com- 
mission whenever he pleases 5 

An officer or soldier cannot recover pay (or half-pay) alleged 
to be due to him by action or petition of right against the Sover¬ 
eign in the civil courts 6 


(l) Wnt of Mandamus 

6 The writ of mandamus is a command issuing from the High Mandamus 
Court of Justice directing some person or mfenor court to do 
some particular act which is in the nature of a public duty Thao 
must be a specific legal right to have the act performed, and there 
must be no other equally convenient and effectual remedy avail¬ 
able 

There is no record of an application for a mandamus to a court- 
martial, but the following cases illustrate the principles govern¬ 
ing the issue of such a writ 

7. An officer considering himself aggrieved m respect of his £xira P lc 
emoluments applied for a mandamus to the Secretary of State 
for War, directing him to carry out the terms of the Royal Warrant 
as to the pay and pensions of officers, it was refused on the ground 
that neither common law nor statute imposed on the Secretary 
of State any legal duty in respect of officers and then: 
remuneration 7 

An officer whose conduct had been investigated by a military 
court of inquiry, and who had been subsequently placed on half¬ 
pay, considered that the Rules of Procedure had not been properly 
complied with, and that he had not had full opportunity of being 
picsent throughout the inquiry He asked for a mandamus 
directing the Army Council to cause the court to reassemble and 
hear his case according to law The application was refused on 
four grounds —(1) That the court would not interfere in matters 
relating to military law, prescribing rules for the guidance of 
officers, (2) that another equally appropriate remedy was open to 
the olheer under s 42 of the Army Act, (3) that it was in every case 
a matter for the discretion of the Council whether to assemble 


1 Hcddon v Leans, pin 45 post 

* Grant \ Sec of State for India [1877], L R 2 C P D 448 , re Mansergh, para 16, post , 
re Tufnell, p 112, note 1, post Dunn v A L R [189b], 1 Q B 116 

3 Hales v R [1918J34TLR 589 

4 Leaman v R L R [1920] 6 K B 663 

& Hear son v Churchill, LR [1892], 2QB 144, and older cases there cited 

6 Leaman v R , supra no engagement between the Ciown and an officer in respect of 
services either present, past or future can be enforced by civil action, Mitchell v R , L R 
[1896], 1 Q B 121, note 

7 A’ v Secretary of Slate for War, L R [1891], 2 Q B , 326 
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a court of inquiry or not, and that the court nevei ordered an 
authority to exercise its discretion in a paiticular way, (4) that 
under the circumstances a mandamus would be ineffectual, 
because the Council could act upon any inform ition which 
reached them and weie not confined to a report from a formal 
court of inquiry 1 


(n) Writ of Prohibition 

8. The writ of prohibition issues out of the High Court of 
Justice to any inferior court which concerns itself with any matter 
not within its juiisdiction, or transgresses the bounds prescribed 
to it by law It forbids the inferior couit to proceed further in 
the matter, or to exceed the bounds of its jurisdiction, and if 
want of jurisdiction in the inferior court be once shown, any 
person aggrieved by the usurpation of jurisdiction is entitled to 
the writ as a matter of i lght 

The writ will not be granted for irregularity in the proceedings 
or vviong decision of the merits, or when it can be of no use, as, 
for example, alter a sentence has been carried into execution 

9 Applications for a pi oh lb it ion to restrain courts-martial 
have lutlicrto been few and uniformly unsuccessful The earliest 
reported is that of Grant v Gould 2 in which Lord Loughborough 
affirmed the general principle that eouits-martial arc subject 
to the control of the superior courts, and can be prohibited 
if they exceed their jurisdiction, but that on the other hand mere 
error in matters within their jurisdiction is no ground for a 
prohibition The plaintiff, Serjeant Grant, was tried by court- 
maitial on a chaigc of hiving persuadeel two drummers of the 
Guards to desert and enlist in the seivice of the East India Com 
pany He was convicted anel sentenced to be reduced to the 
ranks, and to receive one thousand lashes Grant moved for a 
prohibition to prevent the execution of this sentence on the 
grounds (l) that he was not a soldier and therefore a court-martial 
had no juiisdiction to try him, (n) that evidence was improperly 
admitted and rejected, (m) that he was convicted of a crime not 
properly alleged m the charge, and (iv) that such crime was not 
an offence under the Mutiny Act The court agreed tkat the 
first ground was material, as it affected the jurisdiction of the 
court-martial 3 , but after examining the facts they were satisfied 
that Grant was in fact subject to military law the other grounds 
they considered as unsubstantial—at the most, errors in procedure, 
and accordingly they lefused prohibition, leaving the sentence 
to the King's clemency 

10 The next case 4 illustrates the rule that a prohibition will 
not be granted when it is too late for it to effect any remedy 


1 R v Army Council ex parte Ravenscourt, L R [1917], 2KB, 504 

2 (1792)2Bl,H,b9 

3 In this case the court reviewed the evidence on which the court martini had acted, but 
Lawrence, J , when referring to it in Warden v BaiLy, 4 Taunt at p 77 remarked that 
whether Grant was or was not a soldier was out of the questions which the rourt martial 

had before them to try,” as if their decision on the point was conclusive The rule now 
appears to be that where the jurisdiction of the inferior tribunal depends upon a question of 
law, or of law and of fact mixed, the High Court will review its decision, but not when it 
depends upon a question of pure fact as to which there was conflicting evidence 

4 lie Poe (1332) 5 Barn & Adol, 681 sec also re Clifford &. O'Sullivan L R [1921] 
2 A C 570 (referred to in para 14 post J 
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Lieutenant Poe, being a passenger on board ship, was accused Ch Vi IT 
of stealing money and clothes from his servant's trunks, which “ 
were kept in his (Poe’s) cabin On investigation of the charge 
by the captain of the ship and other officers on board, Poe was 
expelled by the officers and passengers from their table and 
society lie took no measures to vindicate his honour, and being 
tried for conduct to the prejudice of good order and military 
discipline, was found guilty, and sentenced to be dismissed 
the service The sentence was confirmed by the King and carried 
into execution An application on behalf of Poe that a pro¬ 
hibition might issue ‘To the Judge-Martial and Advocate- 
General of His Majesty’s forces” to restrain the execution of the 
sentence was refused, Denman, C J , observing that even suppos¬ 
ing the case of Grant v Gould, to furnish some argument that a 
writ of tins nature might be directed to the Judge-Advocate before 
execution of the sentence, it was impossible to discover what he 
could be required to abstain from after execution 

11 berjeant M'Carthy 1 was tried m ISbb by a general coun w earthy s 
martial on a charge of “coming to the knowledge of an intended {as 
mutiny, and not revealing such knowledge to his superior officers ’ 

The evidence given implicated him in the b email conspiracy, 
and showed endeavours on his part to induce soldiers to become 
members of that conspiracy, and various other acts amounting 
to overt acts of treason After the close of the prosecution the 
court-martial was adjourned in order to permit the prisoner to 
apply for a writ of prohibition on the ground that the evidence 
establishing the military offence of mutiny disclosed also that 
the prisoner was guilty of treason, which a court-martial would 
have no jurisdiction to try The Irish Court of Queen’s Bench 
held that the military offence did not merge in the greater offence, 
and declined to accede to the application 

12 . In 1917 some members of the South African Native Labour s a Labour 
Contingent mutinied on the voyage to South Africa, to which Lorp5 cas * 
country they were being repatriated in accordance with the con¬ 
ditions of their enlistment-contract after the termination of their 
service in France After their arraignment before a field general 
court-martial at Cape Town, the Supreme Court of South Africa was 

asked tb prohibit the president of the court from pioceedmg further 
with the case on the ground that the accused were amenable 
only to a civil tiibunal The court considered the terms of 
enlistment, and held that recruits to the contingent submitted 
themselves to military discipline knowing that they were joining 
a military organisation to be officered by regular officers under 
War Office orders they held that s 176 (3) (9) (10) applied and 
rendered the accused subject to the Army Act and military 
tribunals, and consequently refused prohibition 2 

13 . Although no writ of prohibition has ever actually been Nojxamp 1 ® 
issued to a court-martial, there seems no doubt that it might promotion 
issue m a proper case, as, for example, if a court-martial were ^court- 
proceeding to try a person not subject to military law 


* Re M'Carthy (1866) 14 W R ,918 

2 Makubedt v Gutsche [1917] S A Supreme Court Reports 632 Incidentally the court 
said that the respondent ought strictly to have been the G O C in C and not the picsidt nt 
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Ihc question whether a wnt of prohibition would issue to an 
officci exercising individual authority does not stem ever to have 
been raised 

In a recent case 1 2 it was said that, "In a matter affecting the 
discipline of the Army this Court cannot interfere by mandamus , 
prohibition or certiorari, at the suit of an officer or soldier, with 
the proceedings of a military court of inquiry or with any action 
that may thereupon be taken by the Army Council * * 

14. On May 3rd, 1921, Patrick Clifford and Michael O' Sullivan, 
civilians, were tried by a military court held under a martial law 
proclamation applicable to County Cork and were convicted and 
sentenced to death for an offence committed m the martial law 
area and made capital under the proclamation 

They thereupon applied m the Chancery Division m Ireland 
for a writ of prohibition against the military court, the Com- 
mander-m-Chief m Ireland and the Geneial Officer Commanding 
in Cork to prohibit them from proceeding further with the tual or 
from pronouncing or confirming any judgment upon the prisoners 
as a result of the trial or from carrying into execution any such 
judgment on the ground that the military court w r as illegal and had 
no jurisdiction Powell, J , following the decision m R \ Aliev, 1 
refused the application An appeal was brought to the Court of 
Appeal m Ireland who held that thev had no jurisdiction to enter¬ 
tain the appeal and dismissed it A further appeal was then 
taken to the House of Lords and it was there held that, as pro¬ 
ceedings before a military court were not in any sense criminal 
proceedings, an appeal would lie, but, on the merits of the 
application itself, it was decided that prohibition did not lie, 
first, because the officers constituting the military court did not 
claim to act as a judicial tribunal in any legal sense, and, second ly, 
following the decision m R v Poe , that they wer cfuncti officio 
In the course of his judgment Viscount Cave, L C , said "A 
further difficulty is caused to the appellants (the original 
applicants) by the fact that the officeis constituting the so-called 
military court have long since completed their investigation and 
reported to the commanding officer, so that nothing remains to 
be done by them and a writ of prohibition directed to them would 
be of no avail What the appellants really desire is a*i order 
restraining General Macready and Major-General Strickland fiom 
confirming and carrying out the sentence , and it is clear that as 
against these officers, who are m no sense the officers or agents of 
the military court, prohibition could not be granted ” 3 


(in) Writ of Certiorari 

15 Certiorari is a writ issuing to the judges or officers of 
inferior courts, and commanding them to certify and return the 
record of a matter, eg, a conviction or order, depending before 
them, to the end that more sure and speedy justice may be done 
If the conviction or order of the inferior court is found to be bad 
in law, it will be quashed 


1 R v Army Council, ex parte Raven scroft, L R [1917], 2 K B , 504 

2 See para 29, post 

3 Re Clifford ana 0 Sullivan, LR [192T, 2 \C 570 
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In the case of inferior civil courts, if absence or excess of juris- Ch VIII 
Iiction is shown, the writ is issued on the application of the person “ 
aggrieved almost as a matter of course, unless he has by his con¬ 
duct precluded himself from taking an objection 1 As the law 
is at present understood, in the case of a court-martial sentence, 
it will issue only when the rights affected by the judgment of the 
court are civil rights, and not when they are dependent on military 
status and military regulations 2 

16 In January, 1858, Captain Mansergh was on duty with his Lxampu** 
regiment, the 6th Foot, at Calcutta, under the command of Mansergh 6 
Colonel Barnes In February, 1858, he was gazetted to a majority case 
in the 15th Foot, at that time stationed in England Notice 
of this appointment was transmitted to India and notified m 
orders in the usual way, after which notification Major Mansergh 
teased, according to the rules of the army, to belong to the 6th 
Foot The latter regiment was about to start on active service 
when Colonel Barnes informed Major Mansergh of his promotion 
and desired lum to hand over his company to another oflict r, 
which he did accordingly 

Subsequt ntly Major Mansergh, conceiving that the notification 
of his appointment to the 15th Foot had been obtained by Colonel 
Barnes for the purpose of excluding him from active service, 
wiotc to the Colonel expressing that view in strong language 
For this he was placed under arrest, and subsequently tried by 
court-martial on a charge of having addressed to his superior 
olficer a letter containing offensive and insulting language 
He was found guilty and sentenced to be dismissed, and the 
proceedings having been confirmed, were sent to England and 
deposited with the Judge-Advocate-General Major Mansergh 
then applied to the Court of Queen’s Bench for a rule calling on 
the Judge-Advocate-General to show cause why certioran should 
not issue to bring up the record of his conviction m order that it 
might be quashed, on the ground that after his promotion he 
ceased to be within the command of the Commander-in-Chief 
in India, and that consequently the court-martial had no juris¬ 
diction to try him 

The Court refused the application 3 —Cockburn, C J , observing, 

“I quitfe agree that when the civil rights of a person m military 
seivice arc affected by the judgment of a military tribunal in 
pronouncing which the tribunal has either acted without juris¬ 
diction or has exceeded its junsdiction, this court ought to 
intei fere to protect these civil rights, e g , where the rights of 
life, liberty, oi property aie involved, although I do not know 
whether the latter case could occur Here, however, there was 
nothing of the sort, the only matter involved was the military 
status of the applicant—a thing winch depends entirely on the 
Crown, seeing that every person who enters into military service 
engages to be entirely at the will and pleasure of the Sovereign 4 
Then there is this additional fact that these proceedings originated 
abroad m a country the tribunals of which are not subjected to 
our jurisdiction * It is contended that because we have the 

1 R v Surrey jj [1870] L R 8 Q B , 466 t 

3 Sccpau c J ante and 16, 17, infra 

3 Rc Mansergh (1L5S) 1 Best and Smith, 400, 

* See para 5, ante 
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record of the proceedings in the country we have jurisdiction over 
it Assuming that for a moment, yet when we look at the partic¬ 
ular nature of the case before us, we see that the military status 
of the applicant alone is affecte i, and consequently if he had just 
cause of exception to the act of the tribunal by which he was 
sentenced, he might have appealed to the Queen to reconsider 
the mattei with the advice of her Judge-Advocate For these 
reasons I am of opinion that in this case we have no jurisdiction 
to grant a certiorari , besides which, certiorari being a discretion¬ 
ary writ, we most certainly ought not in the exercise of our 
discretion to grant it if we had the jurisdiction '' 

17 . A similar application m 1879 by Captain Roberts was 
equally unsuccessful He founded his application on the ground 
that the sentence of the court-martial dismissing him from the 
service was invalid, m that it simply sentenced him to be dis¬ 
missed without stating the cause of dismissal 

It was attempted to distinguish this case from that of Mansergh, 
on the ground that here civil rights were indirectly affected, as 
Mr Roberts would lose his rights to pension or retiring allowance, 
and would lose the sum he had paid for purchase But it was 
pointed out by the Judges that the rights referred to were purely 
military m their nature and dependent on military status and 
mil it uy regulations, and Mansergh 1 s case was considered decisive 
against gianting the application 1 

18 In a recent Canadian case 2 it was recognised that, wheie a 
court-martial has acted within its jurisdiction, neither the merits 
of the conviction nor the propriety of the sentence can be reviewed 
by the Supreme Court upon an application for eithei certiorari or 
habeas corpus 


(iv) Wnt of Habeas Corpus 

19 Any person who is detained in whaL he eonecives to be 
illegal custody by order of a court-martial or other military 
authority can apply loi a writ of habeas corpus ad subjiciendum 
This writ is the most celebrated writ in English law, being the 
eonstitutional remedy for a person wrongfully deprived of his 
liberty It is addressed to the person who detains another in 
custody, and command^ him to produce and “have the body" ot 
the prisoner before the court to ' undergo and receive’ whatever 
the court considers proper It issues out of the High Court of 
Justice, and into all parts of the King's dominions, except that 
by 25 6c 26 Viet c 20 no writ of habeas corpus shall issue out of 
any of the courts in England into any colony or foreign dominion 
of the Ciown where His Majesty has a lawfully established court 
of justice having authority to issue this writ and to ensure its 
due execution The person to whom it is addressed must make 
a “return' ’ to the writ stating why he holds the prisoner in custody. 


1 Re Roberts ‘ Times,” June 11, 1879 In Al, /ufveH (1876) Ik,* t li Div , 164, i 
petition of right was prtsented by an armv surgeon, who had been compulsorily retired on 
naif pay, for the injury thereby sustained by him A demurrer by the Attorney General to 
the petition was allowed, the Vice Chancellor stating the law to be that “ every officer in the 
Army is subject to the will of the Crown and can be removed and put on half-pay, or dealt 
with as the Crown, with a view to the public convenience, thinks be«t ' 

Ex parte bo^an (1920) Cm Crim Cases, Vol 82, p 41 set also A v Murphy k 1921) j 
1 R 190 (referred to in para 28 post) 
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and upon consideration of such return the pusoncr is either Ch VIII 
discharged, or, if the return shows sufficient cause for the detention ” 
in custody, is remanded to custody, or is admitted to bail 

20 The couit upon habeas corpus proceedings do not retry Nore ^ rial 
the case, for they do not sit as a Court of Appeal to consider 
whether an inferior court has decided rightly or wrongly upon 
some point, the decision of which has been entrusted to them 1 
Broadly speaking the question is whether the document under 
which the custodian justifies his act is a valid one 2 In illus¬ 
tration of this the case of Gunner Sudd is 3 may be rcfeircd to He 
was sentenced at Gibraltar by a general court-martial to fourteen 
years’ tiansportation foi having received articles stolen from a Suddts 
warehouse A writ of habeas corpus was dnected to the Governor cnse 
of Portsmouth Prison to bring him up fiom custody It was 
held a sufficient icturn to the wnt ttiat the defendant was in 
custody under the sentence of a court of competent jurisdiction 
to inquire into the offence and to pass such a sentence, without 
setting forth the particular circumstances to warrant the sentence 
Lord Kenyon, C J , said, “ We are not now sitting as a Court 
of Error to review the regularity of these proceedings, nor are 
we to hunt after possible objections " And Grose, J , said, 

"It is enough that we find such a sentence pronounced by a court 
of competent jurisdiction to inquire into the olfence, and with the 
power to inflict such a sentence, as to the rest we must presume 
omnia rite at la ’ * 

21. Neither will the court give efiect to technical objections to leohmcai 
the form of a commitment uauant It will go behind the com- objections 
mitment and sec whether theie is a vilul conviction 4 * , if so, a isie{ ^ r * 
11 *w in the commitment is immaterial, and the Army Act* 
contains an express provision which practically precludes a 
prisoner from obtaining his lelcasc by habeas corpus on the ground 
of cirors and informalities so long as there is a valid conviction 
and sentence against him Nor agun will effect be given to 
technical errors m the return itself, which can be amended so 
as to show the real facts At the present date, therefore, such 
decisions as those m Douglas' ease 6 and Allen's case 7 8 aic no longer 
of importance 

22 Where, however, the proceedings of a court-martial were Re ponett 
continued by an officer who had not the necessary authority to do 
so, the prisoner was discharged from custody H , and the same 
lesult w'ould no doubt follow if it were shown that unqualified 
officers sat on a court-martial 

1 Stc ex parte Poga i j ara IS, ante 

* See R v Chiswick (Police Superintendent) L R [1918], 1 KP 578, as to the court s power 
to go behind an order of the executive, which upon ns face is vilid, if it is found to be 

piactically a sham ” intended to cover an ill« gality 

3 (1801) 1 hast, 806 

4 R v Lewes Pnson (Gournor) L R , [1917] 2KB 254 

?AA 172 (2) (4) 

0 (1842) LK,3QB 825 Douglas was reloaded because the return stated merely that he 
was detained as a deserter and did not allege that he was a soldier and oupht to be with hi* 
corps 

7 (1860) 30 L J Q B 38 Lieut Allen w as sentenced in India to four years’imprisonment 
After confirmation he was removed in military custody to tng’and, and was imprisoned in 
several gaols No propci written authority for bis imprisonment after arrival had bem sent 
to Fngland, and the court felt compelled to release him He actually recovered £50 damages 
from the governor of one of the prisons (Allen v Doyle, “ Times” March 4, 1861 ) 

8 Re Porrett (1844) Perry s Oriental Cases 414 
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Re m7o,c 23 In a Canadian case, 1 a store keeper who had been convictcd 
by coui t-in irtial on a charge of "embezzling or fraudulently 
misapplying/' and imprisoned, obtained his icleasc by habeas 
corpus from the Court of Queen's Bench at Montreal The 
court adjudged the commitment to be void by icason of the form 
of charge and finding, and ordered the pusoncr to be discharged, 
"because the charge and conviction were in the alternative 
without any certainty as to any or either of the two charges in the 
disjunctive, and this is matter of substance ’ ’ 

H T hc°urt 24 As a general rule the High Court will look to see whether 
^gufanty of the inferior tribunal had jurisdiction, and whether its proceed- 
proccedmgs mgs are upon their face regular and according to law, but it will 
on y not consider whether that tribunal has correctly decided some 

question of law or of fact which it was its duty to decide 2 —unless 
perhaps there was before it no evidence at all to support its 
decision 3 

Blake'sense 25. Pioceedings by habeas cot pus are not, of course, lestricted 
to cases where there has been a conviction For instance, the 
writ may issue where a man is detained for an unreasonable 
time without being brought to tual Thus in 1814 a writ was 
asked for on behalf of Lieutenant Blake, to be addressed to the 
commanding officer of the infantry barracks at Windsor The 
affidavit m support stated that Blake, being on leave and hearing 
that there were certain charges alleged against lnm, voluntarily 
surrendered himself to take his trial, that on September 21 he 
was placed under arrest and in close confinement, and that until 
the latter end of October he was not permitted to quit lus room, 
but afterwards was allowed to take exercise On November 1, 
not having been furnished with any copy of the charges ag unst 
him, he presented a memorial to the Commander- 111 -Chic f, but 
did not receive any answer On November 16 he was officially 
informed that a warrant had been signed for holding a court- 
martial, and was furnished with a copy of the charges, which 
consisted among others of certain oiicnces stated to have been 
committed at Windsor towards an officer of the same regiment 
On November 22nd his regiment was ordered on foreign service, 
and shortly afterwards sailed for Holland The affidavit then 
stated that all or many of the wilncssc s who might be called for 
the prosecution or defence had sailed with the regiment, that the 
laws of this realm would not permit him to be sent to a foreign 
country for trial, and therefore he could not be brought to tual 
before the return of the regiment It further alleged that, as a 
matter of fact, a sufficient number of officers might at any time 
have been conveniently assembled for the purpose of constituting 
a court-martial, and therefore there had been ample opportunity 
for conveniently assembling one between the arrest and the sign¬ 
ing of the warrant, and also between the signing of the warrant 
and the sailing of the regiment 

The court inquired if there was any instance of a habeas corpus 
to take a military subject out of military arrest, and were lcferred 
to the case of Serjeant Wade 4 where a rule nisi (1 e , a rule calling 

1 Re Moore (1867) Simmons, p 16S 

2 R v Morn HillCatnp ( Commandant ) L R [1917], 1 K B 176 

* R v Brxxton Prison {Goiernor) L R [19141, 1 K B 77 

• 2 M <fc S , 429 d 
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on the other side to argue the question and show why the writ Ch VIII 
should not issue) had been granted the court hesitated about 
granting a rule nisi, because, upon the question whether a court- 
martial could be conveniently assembled, if the return should be 
that a court-martial could not be conveniently assembled, 
the court would be precluded A rule nisi was, however, 
granted, and on its coming on to be argued, an affidavit from 
the Judge-Advocate-General was produced, stating that proceed¬ 
ings were instituted for bringing Blake to trial as soon after 
his arrest as could conveniently be done, and that he believed 
Blake would have been tried before, had not the trial been post¬ 
poned partly on account of the absence in the West Indies of 
persons alleged by Blake to be material for his defence, and partly 
on account of the embarkation of the regiment Thereupon 
the court refused the writ, Lord Ellenborough, C J , observing, 

“Up to November 16 the applicant seems to have thought 
it a fair time, and the delay since has been satisfactorily explained, 
it is not a wanton or oppressive delay, but arismg out of the 
circumstances of the country We cannot lay down any general 
rule, but must in a very great degree give credence to people m 
high situations when they depose that all has been done which 
could conveniently and according to the course of office be done, 
and unless something be shown to the contrary ” 1 

26 Where a writ of habeas corpus was issued to an officer to Re Gann 
produce a recruit who was detained as a deserter, and the officer 
by direction of the Horse Guards discharged the prisoner, and made 
no return, the court were of opinion that he ought to have returned 
the fact of the discharge, but would not grant an attachment for 
contempt 2 

27. A prisoner of war (including an alien internee) cannot Ko habeas 

, ^ £ . , , v j ° ' corpus for 

sue out a writ of habtas corpus 6 prisoner oi 

war 

28 . The Irish troubles of 1920-21 gave rise to a series of cases Cases ans- 
m which the jurisdiction both of statutory courts-martial and JSfen? Irish 
of military courts held under martial law was challenged m the troubles 
superior courts of law 

On December 15th, 1920, Joseph Murphy, a civilian subject J° se P h 
to military law by virtue of the special provisions of the Defence c*sJ phy 5 
of the Realm Consolidation Act, 1914, and the Restoration of 
Order in Ireland Act, 1920, was tried and convicted by general 
court-martial of the murder of a soldier on duty and was sentenced 
to death Before the sentence was executed, application was 
made to the Court of King’s Bench in Ireland for a writ of habeas 
corpus directed to the governor of the prison in which the con¬ 
demned man was interned and for a writ of certiorari directed to 
the General Officer Commandmg-m-Chief m Ireland, and to the 
Major-General who had convened the court-martial, to bring 
up the record, findings, &c , of the court in order that they might 
be quashed on the ground that there had been an abuse of the 
jurisdiction of the court and a disregard of the essentials of justice 
and the conditions regulating the functions and duty of the court 


1 Ex parte Blake (1814) 2 M <fe S 428 

* Re Gavxn (1850) 15 Jur , 329 n 

* Schaffemus v Goldberg, L R [1916], l K B 284 



146 


powtr or courts or law ftc. 


Ch VIII 


fohn Allen s 
c^se 


( arde and 
Konayne > 
ca^e* 


Egan v 
Macrcady 


It was alleged and not disputed that admissible evidence had 
been wrongly excluded by the court-martial 

The Court of King’s Bench held that the court-martial in the 
exercise of the jurisdiction which it possessed was called upon to 
decide questions, not only of fact, but of law, including the 
admissibility of evidence, that its jurisdiction was not ousted 
because it happened to give an erroneous decision, and that a 
court-martial cannot be deemed to exceed or abuse its jurisdiction 
merely because it misconstrues a statute or admits illegal evidence 
or rejects legal evidence The applications for writs of habeas 
corpus and certiorari were therefore refused and the court further 
held that the reasons upon which the decision was based would be 
applicable also to a writ of prohibition 1 2 

29 . On February 7th, 1921, John Allen, a civilian, was tried 
by a military court convened in accordance with a proclamation 
of martial law, and was sentenced to death for an offence which 
was made a capital offence under the proclamation though not 
punishable capitally under the ordinary law Application was 
therefore made for a writ of prohibition directed to the General 
Officer Commanding-in-Chief in Ireland, for a writ of habeas 
corpus directed to the governor of the military detention camp 
where the condemned man was interned and for a writ of certiorari 
to quash the proceedings on the ground that they were illegal and 
in excess of jurisdiction and that the military courts had no 
authority to sentence Allen to death for the offence for which he 
was tried 

The Court of King's Bench in Ireland decided that there was 
a state of war existing which justified the application of martial 
law, that a government is bound when dealing with an armed 
insurrection to repel force by force and to put down such in¬ 
surrection and restore public order, even if this involves a death 
sentence for an offence otherwise not punishable capitally, that 
while the state of war exists the superior courts have no jurisdiction 
to question the acts of the military authorities when martial law is 
imposed and the necessity for it exists , and that a military court 
under martial law can in some circumstances (following ex parte 
Marais z ) act even if courts of justice in the martial law area are 
open For these reasons the applications for the various writs 
mentioned were refused 3 

The case of R / Allen was followed in two similar cases 
which came before the Court of King’s Bench in Ireland, in 
both cases it w T as held that if a state of war is shown to exist in 
an area placed by proclamation under martial law, the civil 
courts have no jurisdiction durante hello to interfere with the 
decision of a military court sitting in the martial law area 4 

On July 26th, 1921, the Master of the Rolls sitting in the 
Chancery Division in Ireland declined to follow the decision of 
the Court of King’s Bench in R v Allen holding that as a stat ft 
of war was in existence at the date of the passing of the Restora¬ 
tion of Order m Ireland Act, 1920, the executive powers of the 


1 R v Murphy [1921] 2 I R 190 

2 LR [19021, AC 109 

8 R v John Allen [19211 2 I R 241 

4 R {G*ulc)v Strickland { 1921) 2 1 R 317 R {Ronayne and Mulcahy) v Strickland ( ,0211 
l I R 333 
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military authorities were limited by that Act and that accordingly Ch. VIII 
the accused could be tried by no other military tribunal than a 
court-martial properly convened and held in accordance with the 
statute A conditional order for a writ of habeas corpus was made 
absolute and m accordance with the practice of the court made 
returnable for July 29th, but on that day the Crown did not 
produce the prisoner in view of the decision of the House of Lords 
m the case of Clifford and O’Sullivan 1 on July 28th, but subsequently 
released him pending the hearing of an appeal from the decision 
of the Master of the Rolls No appeal was in fact made 2 * 

(v) Actions for Damages 

30. It is a general rule of law that magistrates and others, Actions 
who, acting without jurisdiction, or in excess of their jurisdiction, members of 
violate the personal rights of any person by causing his arrest, and 

imprisonment, or otherwise, are liable to an action for damages ’ mdividuaj 1 
It is now recognised 4 * that the same general rule applies to officers oflicers 
where a person's common law rights are infringed Members 
of a court-martial who try a person not subject to military law, 
or for an act which is not an offence cognisable by them, or who 
pass a sentence which they have no power to pass, and the officer 
who confirms the proceedings, are all liable to an action at the 
suit of the person so aggrieved so, too, are individual officers 
who transgress the bounds of their lawful authority 

For mere errors of judgment in deciding points upon which it No liability 
is their duty to adjudicate, members of a court-martial cannot ! or raer ? 
be made responsible any more than civil judges and magistrates judgmen 
“Even inferior justices and those not of record cannot be called 
in question for an error of judgment so long as they act within 
the bounds of their jurisdiction In the imperfection of human 
nature it is better even that an individual should occasionally 
suffer a wrong than that the general course of justice should be 
impeded and fettered by constant and perpetual restraints and 
apprehensions on the part of those who aie to administer it 
Corruption is quite another matter, so also are neglect of duty 
and misconduct in it For these, I trust, there is, and always 
will be, some due course of punishment by public prosecution 5 1 * 

Ihe same rule doubtless applies to individual officers exercis¬ 
ing judicial functions 6 

On the other hand, if an act is in itself unlawful—as being done 
without, or in excess of, jurisdiction— bona fides and honesty 
of purpose are no excuse 

31 The plaintiff in Comyn v Sabine 7 was a master carpenter Actions by 
of the office of ordnance at Gibraltar, and he brought an action civilians 
against Governor-General Sabine for having confirmed the sen- sS* V 
tence of a court-martial which awarded him the punishment 
of 500 lashes It was shown that the carpenters of the office of 
ordnance were not subject to military law, and the jury found the 

1 Sll ^nra 14, ante 

2 Egan v Macready (1921) 1 1 R 265 

d treppsv Durden [ 1777], 1 Smith, Lead Ca ,651 

4 Set para 3, ante 

6 Garnett v b errand (1827) 2 Barn <fc Cr 611 per LordTenterden,C J, 

6 Heddon v Evans para 45, post 

7 (1738) cited iu Mostyn v baOn^a*, para 32,tnjra 
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Governor to be liable, as having had a share in the sentence, and 
gave 500/ damages Lord Mansfield, citing the case in Mostyn 
v Fabngas 1 said, “The Governor was very ably defended, but 
nobody thought the action would not lie " 

And, where a conviction is invalid, the governor of a prison 
who detains the person may be liable to an action 2 
Sutherland v Murray 3 was an action brought by Mr Sutherland, 
a judge in Minorca, against General Murray for improperly 
suspending him from his office The General had professed 
himself ready to restore the judge on his making a particular 
apology, and on reference to the home authorities the King 
approved of the suspension unless the Governor’s terms were 
complied with It was admitted that General Murray had 
power to suspend the judge for proper cause, yet on the proof 
that he had acted unreasonably and maliciously, and had mis¬ 
represented the faets in his report, the jury gave 5,000/ damages 
against him 

In Goodes v Lieutenant-Colonel Wheatly , x the plaintiff was 
doing duty as constable at St James's Palace, and had occasion 
to desire Lieutenant-Colonel Wheatly, of the Guards, who was 
not in uniform, to walk on, whereupon Colonel Wheatly marched 
Goodes off to the guard-room by a file of grenadiers, and confined 
him thcie several hours The plaintiff was non-suited, but, 
it would appear, solely in consequence of a failure to prove form¬ 
ally his appointment as constable 

In another case the captain of an East Indiaman, on two strange 
sails being descried, mustered all hands and passengers, and 
assigned them stations for the defence of the ship The plaintiff, 
one of the passengers, refused to go to his station, and was there¬ 
upon, by order of the captain, carried there and kept in irons all 
night It was held by Lord Ellenborough that though the 
captain might well have been justified originally in confining 
the plaintiff for his refusal to obey orders, yet he had exceeded 
his authority m keeping him in irons all night, and the jury 
gave 80/ damages 6 

In Glynn v Houston , G Mr Glynn, a British merchant residing 
at Gibraltar, recovered 50/ damages from General bir William 
Houston, the acting governor, for having caused Mr Glynn's 
premises to be surrounded with a detachment of troops, while a 
house immediately adjoining was searched for the person of a 
Spanish geneial, and for having prevented Mr Glynn from leaving 
his house during the search (which was unsuccessful) by placing 
a sentinel with fixed bayonet at the door 

32. Foreigners will be protected by our courts in the same way 
as Englishmen Thus, in the well-known case of Mostyn v 
Fabngas , 7 a native of Minorca brought an action against General 
Mostyn, governor of that island, for having, without trial, 
imprisoned and banished him from the island, and recovered 
3,000/ damages On a bill of exceptions, the point that, where 

1 Sec para 32, infra 

2 See Alien v Boyle p 1-1 *1, note 7, ante 

3 Sue (1783) 1 Tl\ , 5JS 

• (1808) 1 Campbell 211 

b Boyce v hayhffe (1807) l Camplx.il 58 

« '1841) 2 Man A Or 337 

7 (1774) 1 Smith, Lead Ca , 591 
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the cause of action lses abroad, the courts of this country have Ch VIII 
no jurisdiction, was elaborately argued, but Lord Mansfield, 
delivering the judgment of the court, emphatically laid down 
that actions of this description may be brought in England, 
though the matter arises in foreign parts He also, with no less 
emphasis, rejected the argument that the defendant was entitled 
to protection from an action by reason of his character as governor 
In the course of the case he referred to two earlier decisions of a 
somewhat similar character In the first of these it appeared that 
Captain Gambler, by order of Admiral Boscawen, pulled down 
the houses of some sutlers on the coast of Nova Scotia, who sup¬ 
plied the sailors frequenting them with spirituous liquors, 
whereby their health was injured One of the sutlers (whom 
the captain incautiously conveyed to England upon his ship) 
brought an action against him and recovered 1,000/ damages 
The second case, in which Admiral Palliser was sued for destroy¬ 
ing some fishing huts erected by Canadians on the Labrador 
coast, was disposed of by an arbitrator’s award 

So, too, in a later case it was held that an English naval officer Madrazo v 
was liable in damages to a Spaniard for seizing his cargo of slaves Wllles 
on board a Spanish ship 1 

33. A British subject, however, is not liable to actions by Acts 
foreigners in respect of hostile acts done by him in the name of the ^ t t h h ° e ri2ed 
Government, provided those acts are either authorised by an Govern 
actual command or ratified by a subsequent approval of the ment 
Government lo such acts the maxim respondeat superior 
appeals to apply, and, if the Government refuses redress, there 

is no remedy but an appeal to arms 2 Nor, where war is actually 
raging, are acts of the military authorities cognisable by the 
ordinary courts 3 

Further, in time of war, an alien enemy cannot sue in our Alien 
courts unless he is within the realm by licence of the Sovereign 4 enemies 

34. There are several old cases where juries gave heavy Excessive 
damages in respect of the unauthorised infliction of corporal 
punishment Thus a seaman recovered damages against Captain ment, 
Tonyn, R N , for the infliction of several dozen lashes without d 0 amages 
a court-martial, the custom of the Navy only permitting a com¬ 
manding officer to inflict summarily one dozen lashes 5 

A similar action was brought against Colonel Bailey, of the 
Middlesex Militia, for improperly flogging a private, and 600/ 
damages were awaidcd And m an action tried in 1793 against 
officers of the Devon Militia for inflicting 1,000 lashes on the 
plaintiff, who had been found guilty of a charge of mutiny, though 
the only act proved against him was that he nad written to the 
colonel a letter telling him that the men were discontented, 
which was not communicated to anyone else, the plaintiff 
recovered 500/ or 600/ damages 0 

1 Mairazov Wtllcs (1820) 3 Bnrn & AM sltvu) being tlun lawful b> Spanish law, 
but as to an Fngli'sh sli\ c owner s rights, sk / orba, v Co^hran^ (1824) 2 Barn A Cr 448 

2 See cases riU d in 1 Smith, Lead Ca t>48 

3 hx parte Marais L R [1902], AC 109 

4 Porter v Freudcnberg, L R 11915], 1 KB 857 

5 4 Taunt , 71 

• (1763) 4 Taunt, 70 F 

( 1210 ) 
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35. A well-known case as to the liability of members of a court- 
martial is Frye v Ogle Lieutenant Frye was brought to a court- 
martial at Port Royal by his captain for disobedience m refusing 
to assist another lieutenant in carrying an oificer prisoner on board 
ship without a written order from the captain Part of the 
evidence produced against him at the court-martial consisted of 
depositions made by illiterate natives, whom he had never seen 
or heard of, and reduced into writing several days before he was 
brought to trial, and upon his objecting to the evidence he was 
brow-beaten and overruled Lieutenant Frye was sentenced 
to 15 years’ imprisonment, and declared for ever incapable of 
serving His Majesty It is doubtful whether the act charged 
against him amounted to an offence 1 , but in any case the court 
had only power to award two years' imprisonment On his 
airival in England, his case was laid before the Privy Council 
and the punishment remitted by His Majestv 

Some tune afterwards he brought an action in the Court of 
Common Pleas against Sir Chaloner Ogle, the president of the 
court-martial, and obtained a \erdict in his favour for 1,000/ 
damages 2 * 

36 In Barwts v Keppel , 3 the plaintiff, a discharged serjeant 
of the Guards obtained a verdict with 70 1 damages against Major 
Keppel, as acting commander of his regiment, for maliciously 
and without any reasonable cause reducing him to the rank of 
private foi neglect of duty during active service abroad After 
an argument as to the powers of a commanding officer under the 
Articles of War, the court intimated their view that the verdict 
could not stand, saying —"By the Act of Parliament to punish 
mutiny and desertion the King's power to make Articles of War 
is confined to his Ovvn dominions , when his army is out of his 
dominions, he acts by virtue of his prerogative and without the 
statute or Articles of War, and therefore you cannot argue upon 
either of them, for they are both to be laid cut of this case, and 
flagrante bello the common law has never interfered with *Le army, 
inter arma silent leges " At this date an army abroad in time 
of war was governed by "prerogative" Articles 4 Apparently 
the court considered that as between soldiers, grievances arising 
out of disciplinary action in time of war could only t e entertained 
by military tribunals or authorities 

37 In Wall v Macnamara , 5 the plaintiff, a captain in the 
African Corps, brought an action against the Lieutenant-Governor 
of Senegambia for imprisoning him for nine months at Gambia 
The defence was a justification of the imprisonment under the 
Mutiny Act for disobedience of orders At the trial it appeared 
that the imprisonment of Captain Wall, which was at first legal 
—namely, for leaving his post without leave from his command¬ 
ing officer, though in a bad state of health—had been aggravated 
with many circumstances of cruelty Lord Mansfield, m sum- 


1 Lawrence, J ,in Warden v Baxley, infra, thought that it did not, and that Fr>c’s arrest 
was therefore illegal at the outset 

8 (1743) McArthur on Courts Martial, vol i, p 406 

* (1766) 2 Wilson’s Rep 314 

4 See Chap IT, para 28 

5 (1779) 1 T R , 536 The plaintiff in this case was banged 20 years later for a “ judicial 
murder ” in Africa see para 54, post 
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mmg up, said, “In trying the legality of acts done by military Ch.VIII 
officers in the execution of their duty, particularly beyond the 
seas, where cases may occur without the possibility of application 
for proper advice, great latitude ought to be allowed, and they 
ought not to suffer for a slip of form, if their intention appears 
by the evidence to have been upright Thus the principal 

inquiry to be made by a court of justice is, how the heart stood , 
and if there appears to be nothing wrong there great latitude will 
be allowed for misapprehension or mistake But, on the other 
hand, if the heart is wrong, if cruelty, malice, and oppression 
appear to have occasioned or aggravated the imprisonment or 
other injury complained of, they shall not cover themselves 
with the thin veil of legal forms, nor escape under cover of a 
justification, the most technically regular, from that punishment 
which it is your province and your duty to inflict on so scandalous 
an abuse of public trust It is admitted that the plaintiff was to 
blame m leaving his post, but there was no enemy, no mutiny, 
no danger, his health was declining, and he trusted to the bene¬ 
volence of the defendant to consider the circumstances under 
which he acted But supposing it to have been the defendant's 
duty to call him to a military account for his misconduct, what 
apology is there for denying him the use of the common air, 
in a sultry climate, and shutting him up m a gloomy prison, 
where there was no possibility of bringing him to trial for several 
months, there not being a sufficient number of officers to form 
a court-martial ? These circumstances, independent of the 
direct evidence of malice, as sworn to by one of the witnesses, 
are sufficient for you to presume a bad, malignant motive in the 
defendant, which would destroy his justification, had it even 
been within the powers delegated to the defendant by the com¬ 
mission " The jury found a verdict for Captain Wall, with 
1,000/ damages 

This case suggests 1 that if military authority is exercised 
within legal limits, but yet with excessive severity or cruelty, * 
the abuse of the jurisdiction may amount to “excess" of juris¬ 
diction 

38. In Grant v Shard 2 violent language and striking a subor- Assault 
dmat£ officer on duty were held actionable Grant was directed Grant v 
to give a military order, and it appeared that he sent two persons Shard 
who failed Shard thereupon said to Grant, “What a stupid 
person you are," and twice struck him Although the circum¬ 
stances occurred in the actual execution of military service, it 

was held that the action was maintainable, and a verdict was 
found for the plaintiff, with 20/ damages An application was 
afterwards made to the Court of King’s Bench to set aside the 
verdict, but the court, after argument, refused to disturb it, 
though Lord Mansfield was desirous to grant a new trial 

39. Captain Molloy, of H M S “Trident", kept his purser, in e gai 
Swinton, in confinement for three days without inquiring into the ^£bne- 
charge against him, and then, on hearing his defence, released ^™ nton v 
him The purser brought an action against Captain Molloy, Mo?ioy 
and on the evidence Lord Mansfield said that such conduct on the 


1 But see para 4, ante, and 40, po*t 

2 (1784) 4 Taunt ,85 

(1210) F 2 
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Ch VIII part of the captain did not appear to have been a proper discharge 
— of his duty, and, therefore, that his justification under the dis¬ 
cipline of the Navy had failed him It does not appear what the 
verdict was 1 

^rosecution ^0 We now come to *ke ^ amou s case of Sutton v Johnstone, 

button v° U alread y referred to as the origin of the doctrine that as between 

Johnstone soldiers grievances arising out of military discipline will not be 
remedied by the civil courts 2 The plaintiff was captain of 
HMS “Isis,'* which formed part of a squadron under the 
command of the defendant On the 16th April, 1781, John¬ 
stone oidered the squadron to pursue the French fleet, and sig¬ 
nalled to Sutton to slip his cable in order to engage the enemy 
Sutton having failed to slip his cable, Johnstone caused him to 
be brought to a court-martial on the ground of having “delayed 
and discouraged the public service on which he was ordered," 
and for disobedience of orders m not slipping his cable and putting 
to sea The court-martial found that Sutton was justified m not 
immediately slipping his cable owing to the state in which his 
ship was, and that he did not delay the public service, and ad¬ 
judged him to be honourably acquitted Upon this he brought 
an action against Johnstone for having maliciously and without 
probable cause charged him with the crime of disobedience of 
orders and the delay of the public service 

The case was twice tried and the plaintiff recovered 5,000/ 
damages on the first trial and 6,000/ on the second A motion 
was then made in arrest of judgment, and upon this two points 
were raised, first, whether the action would lie, secondly, 
whether, if it did lie, the plaintiff was entitled to keep his verdict 
On the first point it was urged for the defendant that an inferior 
officer cannot maintain an action against Ins superior for acts 
"done in the course of discipline and under powers incident 
to his situation ' ’ The court held that an action would lie 
with certain exceptions, as in the cases of judges and jurymen, 
“all men hold their situations in this country upon the terms of 
submitting to have their conduct examined and measured by 
that standard which the law has established * Wall v Mac - 
namara and Mostyn v Fabngas were quoted as authorities for 
this, and the court had clearly no doubt “If it be meant Jhat a 
commander-in-chief has a privilege to bring a subordinate officer 
to a court-martial for an offence he knows him to be innocent 
of under colour of his powers, or of the duty of his situation to 
bring forward inquiries into the conduct of his officers, the pro¬ 
position is too monstrous to be debated '' On the second point 
also (absence of probable cause) the court were in favour of the 
plaintiff, and directed the verdict to stand 

On a further appeal, the Court of Exchequer Chamber 3 decided 
that in any case the defendant had probable cause for his action, 
and that therefore the plaintiff must fail They went on, how¬ 
ever, to express an opinion on other points not necessary for the 
decision of the case First they dealt thus with the duty of a 
subordinate officer “ He must not judge of the dangei propriety, 
expediency or consequence of the order which he receives, he must 

1 Sunnton v Molloy (1783) 1 T R , 537 

2 Se? para 3, ante 

3 (178b) 1 T R *93, 784 
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obey, nothing can excuse him but a physical impossibility" 1 Ch.VIlI 
Secondly, they said that the undue delay (if any) in bringing — 
Sutton to trial was “ a mere military offence It is the abuse of 
a military discretionary power, and the defendant has not been 
tried for it by court-martial " 1 2 Lastly (but as to this they felt 
very doubtful) they thought that even in the absence of probable 
cause the action would not lie on the ground that if superior 
officers abused their powers the persons aggrieved had their 
proper remedy under military law before military tribunals On 
a further appeal the House of Lords affirmed this decision, 3 
apparently on the ground that Johnstone had in fact leasonable 
cause for his action indeed it has been stated 4 that they did not 
agree with the view that an action could not be sustained even 
in the absence of probable cause It may be noted that Lord 
Mansfield (who was of opinion that Sutton could in no case suc¬ 
ceed) was the judge who tried Wall v Macnamara (para 37, 
ante) It is difficult to see the distinction between cruelty in 
exeicismg jurisdiction and malice in exercising it Possibly 
the fact that Macnamara acted “in cold blood," but Johnstone 
in the heat of battle weighed with the court in the later case 
Lord Mansfield also tried Swmton v Molloy (para 39, ante), 
and More v Bastard (infra) 

41. In 1804, Colonel More appeared as prosecutor at a court- J f orcy . 
martial, whereof Colonel Bastard was president Some contra- >astar 
diction between the evidence of two witnesses led the court to 
conclude that wilful perjury had been committed, and the presi¬ 
dent ordered Colonel More into arrest, either for having suborned 

one of the witnesses or for not openly disavowing him In an 
action for false imprisonment, Lord Mansfield said that there 
w^s no defence, and the jury awarded 300/ damages 5 

42. Warden v Bailey is an impoitant and somewhat compli- WanLnv. 
cated case The plaintiff was a militia serjeant, and his colonel Bailey 
ordered all non-commissioned officers of the regiment (l) to attend 

an evening school, and (n) to contribute 8 d a week towards the 
expenses thereof Both orders were probably unlawful The 
plaintiff with others was reprimanded for refusal to obey, and 
promised to do so m future, but on the same evening indulged 
in mutinous language upon the subject to other non-commissioned 
officers On the following day the defendant, the adjutant, had 
him arrested and conveyed to gaol, subsequently he was brought 
up before the colonel, who remanded him m custody for trial 
by court-martial on a charge of using mutinous language After 
acquittal, he sued the defendant for the imprisonment The 
defendant was prepared to base his defence on the ground that the 
arrest was for using mutinous language (not for refusal to obey 
orders), and that he had reasonable ground for believing that such 
language had been used, bul, before he gave any evidence on the 


1 But, of course, they were considering, at any i ate primarily, orders gn enin actual figntmg 

2 This seems opposed to Swtnton v Molloy , paia 39, ante 

3 1 Bro PC, 100 

4 Per Lawrence, J , at 4 Taunt , 75 

* More v Bastard (1804), 4 Taunt , 70 , Mc\rthur, vol n, p 195 In an action nought at 
Calcutta in 1841, a reporter recovered nominal damages against the president of a court martial 
for having order d the forcible seizure of his notes, which he had persisted in taking after being 
ordered to desist, Ricketts v W alkcr, Hough, Mil Prec 718 
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Ch.VIII point, the judge non-suited the plaintiff on the ground that 
~~ Sutton v Johnstone had decided that an inferior officer cannot 
maintain an action against a superior for imprisonment inflicted 
in consequence of any command whatever issued by the superior, 
or for anything done under colour of military authority On 
appeal, the court ordered a new trial to decide on what ground 
the plaintiff had really been arrested, and whether the defendant 
had probable cause for his action They pointed out that the 
only point actually decided in Sutton v Johnstone was that the 
defendant there had probable cause, further, that the imprison¬ 
ment there was for disobedience in action, where instant obedience 
is necessary, and that therefore the inference sought to be drawn 
from the case was a * * very wide’' one 1 On the new trial it was 
held that insubordinate discussion of even an illegal order was 
a breach of discipline, and that there was probable cause for 
detaining the defendant in custody for trial by court-martial 
on a chaige of using mutinous language The action therefore 
failed 2 The court m sending the case back for a new trial to 
ascertain why the plaintiff was arrested appear to have ruled 
m effect that the soldier’s duty of obedience did not require him 
to obey an obviously illegal order, though by obeying it he would 
not injure any other person 
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43. The doctrine enunciated m Sutton v Johnstone that the 
civil courts could not be invoked to redress grievances between 
persons both subject to military law (who had a prescribed method 
of obtaining redress for such grievances) was recognised in re 
Mansergh and re Roberts (paras lb, 17, ante), by Lush J , in 
Dawkins v PauleP and in Dawkins v Rokeby 3 by ten judges, 
whose unanimous opinion it was that a case involving questions 
of mill!ary drciphne ard imlCaiy duty alone was cognisab'e only 
by a military tnbunal, and not by a court of law It was also 
recognised m Marks v Fiogley 1 by the Court of Appeal In 
that case it appeared that a Volunteer battalion to which the 
parties belonged had been m camp with regular soldiers for a week, 
and during such training they were subject to the Army Act On 
the morning of the day on which the battalion was to return 
home, plaintiff was accused of theft from a comrade, thereypon 
the adjutant put him under arrest, and later in the day on arrival 
at their home railway station, ordered the three defendants to 
march him to the nearest police station and hand him over to 
the police on a charge of larceny Having been acquitted, he 
sued the defendants for false imprisonment, alleging that he and 
they had ceased to be subject to military law on leaving the camp, 
and that therefore the Army Act did not justify their obedience 
to the order given to them It was held by the Court of Appeal 
that they were at all material times subject to military law, 
and that (apart from any defence under the Sutton v Johnstone 
doctrine) the Army Act justified the acts complained of 


1 (1811) 4 Taunt ,67 
* (1815) 4 U AS ,400 

d A* to these cases, see paras 50, 51, post, see also Ket^hiy v bell (i860), 4 1 & F 7G3 
1 LR [1898] 1 0 B 396, 888 , and again In R v Army Council, para 7, ante 
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44. In Fraser v Balfour, 1 a naval officer who had been com- Pt«s*nt 
pulsonly retired sued the First Lord of the Admiralty alleging p 0 * 11100 
(i) false imprisonment (viz , his detention in hospital *'under 
observation for insanity*'), and ( 11 ) malice in causing him to be 
retired In the courts below it was held that the action was not 
maintainable in view of the decisions referred to in the preceding 
paragraph. The House of Lords pointed out that their decision 
in Dawkins v Rokeby proceeded solely on the question of the 
privilege of witnesses, and did not affirm the wider proposition 
laid down in the Exchequer Chamber They agreed that the 
claim for false imprisonment was misconceived, but ruled that 
the claim for maliciously causing the plaintiff’s retirement 
raised a question which was still open to argument in the House 
of Lords, and that it must be allowed to proceed if the plaintiff 
put his pleadings m proper order 2 

45 In the recent case of Heddon v Evans 1 the cases from Heddonv 
Sutton v. Johnstone onwards were re-examined, and the Judge £l '' ?n, 
came to the conclusion that the doctrine therein approved was 
not intended to extend to infringements of fundamental common 
law rights where the defendant had acted without, or in excess of, 
jurisdiction Acting upon this view, he laid down two important 
principles (1) that an officer is liable in an action for damages 
if without jurisdiction or in excess of his jurisdiction he commits 
an act which amounts to false imprisonment or other common 
law wrong, even though he purports to act in the course of military 
discipline, but (2) that, if his act is within ms jurisdiction and is 
done in the course of military discipline, no action will lie on the 
ground only that the act was done maliciously and without 
reasonable and probable cause This latter proposition was in 
the opinion of the Judge open to review in the House of Lords 
(see Fraser v Balfour, supra), but m no lower tribunal Incident¬ 
ally, several minor points of military law were decided, or dis¬ 
cussed in the case 

The plaintiff, a private soldier, was put under arrest and charged 
before his commanding officer with (l) making a frivolous com¬ 
plaint, and (n) conduct to the prejudice, &c , in writing a certain 
letter to the commanding officer lie was con\icted of both 
charges and awarded 14 days’ confinement to barracks in respect 
of which he claimed damages against the commanding officer for 
false imprisonment The Judge ruled that the absence of a charge- 
sheet (required by s 45 of the Army Act) did not invalidate the 
arrest and custody, that, though the first charge was invalid 
as disclosing no offence, the conviction on the second charge, if 
valid, would support the sentence that the letter complained 
of was in law capable of being construed as a breach of discipline, 
and that it was open to the commanding officer to find that it did 
amount to such a breach, that the commanding officer was not 
bound to give the accused the option of having the case tried by 
district court-martial because the loss of "corps pay” involved 
in the sentence of confinement to barracks was not forfeiture of 
"pay ” and because, even if it were, Rule of Procedure 7 would cure 


1 rra%et v Balfour (1918) 34 T L R 502 , set also brastr v UumUum (1917) T L R 431 
1 The notion did not proceed further 
* (1919 JSTLR fi42 
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Ch VIII his omission to offer the option Consequently, he held that the 
““ commanding officer had acted within his jurisdiction, and could 
not be liable, even if confinement to barracks amounted to suffi¬ 
cient deprivation of liberty to support a claim for false imprison¬ 
ment—a point which he did not decide At a later date the 
commanding officer had again placed the plaintiff under arrest 
on a charge arising out of a letter to the General Officer Command¬ 
ing, and had remanded him for trial by district court-martial 
The plaintiff claimed that the remand to, and confinement in, 
a detention barrack was illegal and without jurisdiction on the 
ground that there was no committal warrant, but the Judge held 
that, though a committal warrant should have been made out 
and signed, the custody could be justified under s 45 of the Army 
Act The plaintiff also founded a claim for damages on the 
ground that the commanding officer in arresting and remanding 
him had acted maliciously and without reasonable and probable 
cause The Judge, whilst finding these allegations not proved, 
held that even had they be.n proved tne action could not 
succeed 


Servants 
of the 
Crown, and 
tortnua 
acts 


46. The failure of the first claim in Fraser v Balfour (supra) 
illustrates the rule of law that public officers and servants of the 
Crown, though liable in respect of wrongful acts committed by 
them personally in their official capacity, are not liable in respect 
of wrongful acts committed by their subordinates, unless they have 
specifically ordered or ratified the particular act so as to make it 
substantially their own The ordinary rule of respondeat superior, 
under which a master is held liable for acts of his servant done 


within the scope of his employment, does not apply, because 
both senior and junior are servants of one master, the Sovereign, 
and their relationship to each other is net that of master and 
servant In the particular case the First Lord had given no 
orders for the detention of the plaintiff, and indeed knew nothing 
of it till long afterwards, assuming the detention to be unlawful, 
the only persons liable would be those who actually detained the 
plaintiff and such superiors as specifically ordered (or ratified) the 
detention 1 


Further, though all officers are in the employ of the Sovereign, 
no action m respect of their wrongful acts will lie either against 
the Sovereign or against the Department of State under which 
they work, so as to reach the public revenues 2 

The abo\e-mentioned rules apply, of course (inter aha), to 
injuries caused through the mishandling of service vehicles 
If an officer or soldier driving such a vehicle by his recklessness 
or negligence injures a civilian, the driver may be sued, and is 
personally responsible for such damages as a jury may award If 
the driver is a person whose duty it is, according to the rules of 
the service, to drive the vehicle, his superior, though riding in it 


1 As to whether the subordinate can escape liability to a civilian by proving that he acl<d 
under orders which were not necessarily or manifestly illegal there is no clear authority , but 
the better opinion would seem to be that he cannot, sic per W dies, J ,in Dawkins v hokeby 
(1865) 4 F & F , at p 831, and per Kennedy, J ,in Marks v rrogley , L R (1898], 1 Q B at 
p 404 As to the position where the person injured is anolht r soldier, see ibid, aDd per Wilks, 
J in Keighly v Bell (I860) 4 F & F , at pp 790 805 

* See generally as to actions of tort against public officials, &c , Raleigh v Goscben, L R 
(1898], 1 Ch 78 , Bainbrtdge v P M G , L R [1906], 1KB 178 , Roper v Public Works Com 
mis turners, L R [1915], 1 K B 45 
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at the time, is not responsible for the negligent driving, unless Ch. VIII 
indeed he has made such negligence his own, eg, by ordering 
an excessive speed to be maintained, or by not checking a speed 
which he must have known to be dangerous, m which case he 
would presumably be liable On the other hand, if an officer 
entrusted with the use or control of a vehicle employs to drive 
it some subordinate not authorised to do so according to the rules 
of the service, it would appear that (apart from an> defence on 
the ground of urgency) he employs such subordinate as his ser¬ 
vant, and would be personally liable for his negligence 

In cases of accident where no negligence can be imputed, an 
injured person can only appeal for compensation ex gratia to 
the department concerned, and frequently, even where negligence 
is admitted, this must be the only effective remedy if the driver 
is a ‘ ‘man of straw * 1 

47. Public officers and servants of the Crown are not liable Servant* 
personally upon contracts entered into by them in their official crwn and 
capacity, 1 the remedy being (as a rule) 2 by petition of right contracts 
against the Crown, but an officer may enter into a contract in 
such circumstances as to raise the mierence that he is pledging 
his own credit, as in Samuel Bros , Ltd , v Wheiherly, where a 
Volunteer colonel was held personally responsible for uniforms 
supplied to the Corps 3 

In Lascelles v Rathbun 4 it was held that the commanding 
officer of a brigade was not personally responsible for the price 
of provisions, &c , supplied to the officers' mess upon the orders 
of the mess committee 

48 The following group of cases illustrates certain aspects Libel and 
of the law of defamation In the first place it must be remem- sIander 
bered that if a statement is in fact true no civil 5 action for damages 
will lie m respect of its publication, however injurious to the 
plaintiff Thus, to record truly in a newspaper that a named 
officer has been dismissed the service by sentence of general 
court-martial for a named offence is not actionable * 

49. Secondly, ceitam documents are by reason of their nature Documents 
“pnvileged from production ," i e , the officer who holds them for £™ leged 
some Department of State cannot be compelled—and indeed disclosure, 
ought not to be allowed—to produce them m court In Home 
v Bentmck 1 the plaintiff brought an action against the president 
of a court of inquiry for libel in publishing the court's report by 
communicating it to the commander-in-chief It was held that 
the officer subpoenaed to produce at the trial the report and pro¬ 
ceedings of the court was not at liberty to disclose them—as 
being State documents, and further, that office copies of them 
which the plaintiff held must not be admitted In Dickson v 
Wilton 8 the action was brought by an officer against his colonel 
in respect of letters written to the latter's superior and reflecting 

1 Hosier Bros v Derby {Lord), Secretary of State for War, L R [1918], 2KB 671 

3 But see Graham v Public Works Commissioners, L R [1001], 2 K B 781 

* L R [1907], 1 K B 709 L R [1908], 1KB 184 ,c f National Bank of Scotland v Shaw 
[1913] S C 133 

* (1019) 35 T L R 347 

* In the case of a criminal prosecution for publishing a libel, the truth of the statement ts 
not a defence unless it was for the public benefit that it should be published. 

* C f Oliver v BetUtnek (1811) 3 Taunt 456 

7 (1820) 2 Brodenp it Bingham 130, 

1 (1859) IF fF m 
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.VIII upon the plaintiff The plaintiff in fact succeeded, but in 
Dawkins v Lord Rokeby 1 the court said distinctly that the Judge 
m Dickson*s case was wrong in compelling, or even allowing, the 
Secretary for War to produce the letters in question, and m the 
case then before them they reaffirmed the principle that the pro¬ 
ceedings of a court of inquiry ought not to be produced 2 
Clearly, if a plaintiff cannot put before the court the document 
of which he complains, or even a copy (if he has one), he cannot 
succeed 3 

50. Thirdly, the defence of 4 'privilege'* must be considered 
In the case of some statements the law regards the occasion on 
which they are made as "privileged/' either absolutely, or to a 
qualified extent If the privilege is "absolute," no action will 
lie even if the statement is not only false but also made maliciously 
It is a recognised rule of law that “whatever is said, however 
false or injurious to the character or interests of a complainant, 
by judges upon the bench , by counsel at the bar in 

pleading causes, by witnesses giving evidence is abso¬ 

lutely privileged *** In Jekyll v Moore 5 it was held that a rider 
appended by a court-martial to their judgment of acquittal, and 
reflecting on the prosecutor's conduct, would not support an 
action The plaintiff brought an action for libel against the 
president of a court-martial which had "most fully and honour¬ 
ably" acquitted a Colonel Stewail, and had appended to their 
finding the following remarks —“The court cannot pass without 
observation the malicious and groundless accusations that have 
been produced by Captain Jekyll against an officer whose character 
has, during a long period of service, been so irreproachable as 
Colonel Stewart’s, and the court do unanimously declare that the 
conduct of Captain Jekyll in endeavouring falsely to calumniate 
the character of his commanding officer is most highly injurious 
to the good of the service " The court decided that no action 
could be maintained, the Chief Justice observing, “If it appear 
that the charges are absolutely without foundation, is the presi¬ 
dent of the court-martial to remain peifectly silent on the conduct 
of the prosecutor, or can it be any offence for him to state that 
the charge is groundless and malicious ? It seems to me the words 
complained of in the case form part of the judgment of acquittal, 
and consequuitly no action can be maintained upon it " In 
v Dawkins v Lord Rokeby 0 it was definitely laid down by the House 
of Lords that a duly constituted military court of inquiry must 
for these puiposes be regarded as being upon the same footing 
as a court of law, and that oral and written statements made by 
an officer m the course of a military inquiry in relation to the 

1 (1S73)LR 8QB 255 , as to the principle upon which such privilegr is based, see Astatic 
Petroleum Co , Ltd v Anglo Persuin Oil Co , Ltd , L R [1916], 1KB 822 In Anthony v 
Anthony [1919] 35 T L R 559 privilege was claimed for medical history sheets See also 

* See also Chatterlon v Secretary of State for India , L R [1895], 2 Q B 189 
8 See, * g , Hovell v Holland, Times,” May 6, 1920, an action by an officer against the 

president of a military court ot inquiry for libel alleged to be contained in the report of such 
court The plaintiff abandoned the action upon a statement being made rfrdicating lis 
character, but It was admitted that the action must have failed since the report oouiu not be 
admitted in evidence 

* Munster v Lamb (1883), L R , 11 Q B D 588, 606 
8 (It 06) 2 Bos & P , 341 

* (1 MS )L R 8 Q B 255, (1875) L R 7 H L 744 
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conduct of an officer and with reference to the subject of that 
inquiry, enjoy “absolute" privilege The same principle will 
a fortiori apply to courts-martial 

51 If a false and defamatory statement is made on an occasion 
to which only “qualified" privilege attaches the plaintiff may 
possibly succeed, but in order to succeed he must prove that the 
statement was made maliciously and without reasonable and 
probable cause As regards civilians, this is undoubtedly the 
position, but in the case of soldiers it would appear that, in cases 
arising out of the exercise and performance of military authority 
and duty, a subordinate officer has no legal redress (except 
perhaps in the House of Lords) 1 * * 4 against his superior, notwith¬ 
standing that the latter's statements are made maliciously and 
without reasonable and probable cause In Dickson v Wilton 1 
the lieutenant-colonel actually commanding a militia regiment 
sued the colonel of the regiment in respect of letters written to 
his immediate superior (Viscount Combermere) containing 
charges against the plaintiff, and also in respect of a conversation 
with a Member of Parliament as to a question to be put in the 
House with reference to such charges and to the plaintiff's 
dismissal Lord Campbell directed tne jury that pnma facie the 
occasions were privileged, but that the privilege would be lost 
if the defendant had acted from other motives than a sense of 
duty, and the jury found a verdict for the plaintiff with damages 
In Dickson v Combermere 3 an action by the same plaintiff, and 
arising out of the same facts, not however for libel but for con¬ 
spiring to procure the plaintiff’s dismissal by false charges, 
Cockbum, C J , told the jury to find for the plaintiff, if in their 
opinion the charges weie made maliciously and without probable 
cause They found, however, for the defendant 

The direction to the jury m Dickson v Wilton, supra, was 
dissented from in Dawkins v Paulet 4 In that case an action 
for libel was brought m respect of a report made to the adjutant- 
general by the plaintiff’s superior officer It was held (before 
any evidence was given) that the plaintiff must fail even if he 
proved malice, for that no action would lie by one officer against 
another for an act done m the ordinary course of his duty as such 
office?, even if done maliciously and without reasonable and 
probable cause Cockburn, C J , however, took the opposite 
view Reference may here be made incidentally to another 
action brought by the same Colonel Dawkins, in which he sued 
three officers for conspiring to make false statements to the 
commander-m-chief. It appeared that the defendants had 
formed a military court of inquiry to consider the plaintiff's 
professional conduct, and that the statement complained of was 
their report Upon the admitted facts, it was held that the 
plaintiff must fail, but the court seemed to think that the defen- 


1 See Fraser v Balfour, para 44, ante 

* (1859) 1 F & F , 419 In Mitchell v Kerr, Rowe 537, decided by the Court ol King's 
Bench in Ireland in 1801, the defendant had written two libellous letters to the commanding 
officer of a regiment which the plaintiff was about to enter At the trial the jury were directed 
that, if they thought the letters were written merely for the purpose of bringing the plaintiff 
to a court martial, the action would not lie, and they found a verdict for the defendant, which 
the Court of King's Bench refused to disturb 

* (1863) 3 F & F 527 

4 (1869) L R 5 Q B 94 , see also the first case of Dawkins v Rokcby (1865) 4 F JtF 841 
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Ch.VIII dants would have been liable if there had been any conspiracy 
or confederation between them beforehand to present an unfavour¬ 
able report irrespective of the evidence 1 
Fatm-an v 52 . The distinction between cases where there is “qualified 
privilege" and cases where there is no privilege is illustrated 
by the two following decisions In Fairman v Ives 2 a civilian 
to whom an officer owed money wrote his version of the matter 
to the Secretary of State for War in order to try to get payment 
Although the Secretary had no real authority to order payment 
it was held that the communication was privileged, and that, 
even if the statements were false, the officer could only recover 
damages on proof that they were made maliciously and without 
probable cause On the other hand, where a naval officer acting 
as Government agent on board a hired transport wrote to Lloyd’s 
imputing incapacity to the master of the transport, it was held 
that he ought to have written any complaints to his own employers, 
the Admiralty, and not to Lloyd’s, and that therefore his letter 
enjoyed no privilege, and the jury finding his statements to be 
untrue awarded damages against him 3 
Ward V The Pontiff, an army officer, having been placed on half pay, 
made in a speech in Parliament accusations against his former 
brigadier, charging him with having reported unfairly upon 
officers under his command The brigadier having referred these 
charges to the Army Council, the defendant as secretary to and by 
directions of the Council, wrote to the brigadier vindicating his 
character and reflecting upon the plaintiff, further, in accordance 
with his instructions he sent copies of the letter to the press In 
an action for libel by the plaintiff, it was held that the occasion 
of the publication was privileged, that there was no evidence of 
malice, and that, having regard to the public way in which the 
plaintiff made his charges, no undue publicity had been given 
to the reply 4 * 


(vi) Liability to Criminal Proceedings 
Liability to 53. There are several authorities which show that where the 
proceedings death of a person is caused by some act of an officer done without 
for murder jurisdiction, the officer is criminally responsible Thus on the 
Devon Militia case 6 being cited in Warden v Bailey, 6 Heath, J , 
expressed his opinion that, if the plaintiff in that action had 
died under the punishment inflicted by order of the court-martial, 
all the members of the court would have been liable to be hanged 
for murder 

case of 54. In the well-known case of Governor Wall 7 (plaintiff in the 

w*u” i °802 action already noticed of Wall v Macnamara), the penalty of 
death was actually inflicted on the governor for a crime resemb¬ 
ling in its nature and circumstances the conduct towards himself 
m respect of which he recovered damages 8 This crime was the 

1 Dawkins v Saxe Weimar (1876) LR.lQBD, 499 

* Fairman v Ives (1822) 5 Barn & Aid , 642, but ibis decision has been criticised, see 
Hebditch v McIUtmine L R [1894], 2QB 54 

* Harwood v Green ( 1827) 3 C & P 141 

4 Adam v Ward L R [1917], A C 309 

• Para 34, ante 

• 4 Taunt at p 77 

T R v Wall (1802) 28 State Trials 51 
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murder of Serjeant Armstrong, of the African Corps, in 1782, Ch.VIII 
by inflicting on him 800 lashes with such cruelty as to cause his 
death 

The governor appears to have been arrested on the charge 
shortly after his return to England, but to have absconded and 
kept out of the way for nearly 20 years, as he was not tried till 
1802 The circumstances out of which the charge arose were as 
follows —In July, 1782, the accused was in command of the 
garrison at Goree, an island on the coast of Africa, and about to 
leave for home The men of the garrison had some pecuniary 
compensation due to them m respect of their having been put on 
reduced rations, and the paymaster responsible for meeting their 
demands was to leave with the governor On the day before 
their departure, a number of men, headed by Armstrong, twice 
proceeded to the house of the paymaster to obtain a settlement 
of their accounts According to the evidence for the prosecution, 
there was no appearance of any mutiny, and no disrespectful 
or disorderly conduct on the part of the men, who returned to 
barracks when ordered to do so by Wall In the afternoon Wall 
ordered a parade, and by his order 800 lashes were inflicted on 
Armstrong by black men, not with the ordinary cat, but with a 
species of rope It was stated that the accused stood by urging 
the black men to increased severity Aimstrong died shortly 
afterwards m hospital For the defence some evidence was given 
that the behaviour of the men, and in particular of Armstrong, 
had been mutinous, and that a sort of drum-head court-martial 
had been held which ordered the punishment, and that the 
death of Armstrong was accelerated by drinking spirits in hospital 

Chief Baron Macdonald directed the jury that if there was no 
mutiny and no court-martial, and the punishment of 800 lashes 
with such an unusual instrument was ordered by the prisoner, 
there was certainly ground to infer malice, and pointed out that 
the governor in his report on his return made no mention of the 
existence of any mutinous spirit m the garrison The ?ury * 
found the prisoner guilty, and he was hanged at Tyburn 

55. General Sir Thomas Picton was tried in 1806 for having, Case of Sir 
whilp Governor of Trinidad, ordered the infliction of torture on a pJ™! 
female from whom it was desired to obtain evidence in support of a l 806 
prosecution for a robbery committed in her master’s house The 
general’s defence was that the occurrence took place m the ordin¬ 
ary course of judicial proceedings, over which he presided as 
governor, and that torture was allowed m such cases by the law 
of the island The case was tried twice, and was again elaborately 
argued on the special verdict found at the second trial, but judg¬ 
ment was never prayed It appears, however, to have been 
thought at the time that had the opinion of the court been deliv¬ 
ered, judgment would have been given against General Picton, 
though the jury found that by the law of Spam torture existed 
m 1 nmdad at the time of the cession of the island to Great Britain, 
and that no malice existed m the mmd of the defendant, save so 
far as might be inferred from the acts complained of, if found 
to be illegal 1 


1 R v Ptcton (1812) 30 State Trials 226 995 (note) 
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56. During some disturbances in Jamaica in 1865, the Gover¬ 
nor, Mr Eyre, proclaimed martial law in certain parts of the 
island A man named Gordon, having been arrested in a locality 
excepted from the proclamation, was removed by the governor’s 
order to a place where martial law prevailed and handed over 
to Colonel Nelson, the military commander, with instructions 
to consider the evidence with a view to a court-martial Gordon 
was convicted and sentenced to death for treason and complicity 
with persons engaged in rebellion in the proclaimed district, 
but on a date prior to the proclamation Nelson confirmed the 
proceedings, the governor concurred, and Gordon was executed 
On their return to England both Eyre and Nelson were charged 
with murder, but in each case the grand jury threw out the bill 1 

57 With respect to criminal liability for oppression and 
similar offences committed out of the realm it was enacted by 
11 Will III, c 12, that any governor or commander-in-chief of 
any colony beyond the seas guilty of oppression to any of 
His Majesty's subjects, or of any other crime within their 
respective governments or commands, might be tried and 
punished by the Court of King’s Bench m England, or by 
special commissioners And the statute 42 Geo III, c 85, 
makes a similar provision for the trial and punishment of 
persons employed in the public service out of Great Britain 
in any similar military office or capacity - It was under this 
Act that General Picton and Governor Eyre were charged 

58. A mistaken impression of duty will not excuse an officer 
if he, without being justified by other circumstances, orders his 
men to fire, and some one is thereby killed, as is shown by the 
following case In 1807, Ensign Maxwell, of the Lanarkshire 
Militia, was tried before the High Court of Justiciary in Scotland 
for the murder of Cottier, a French pusoner of war at Greenlaw, 
by improperly ordering a sentinel to fire into the room where 
Cottier and other prisoners were confined Ensign Maxwell 
had the military charge of over 300 prisoners, confined in a build¬ 
ing of no great strength The prisoners were of a turbulent 
character, and to prevent their escape an order was given that all 
lights in the prison should be put out at 9 o'clock, and that if 
this was not done at the second call the guard was to fire upon the 
prisoners, who were often warned of this order Ensign Maxwell 
having observed one night, on which there had been some dis¬ 
order among the prisoners, a light burning beyond the appointed 
hour, twice ordered it to be put out, and, not being obeyed, 
directed the sentry to fire, but the musket merely snapped 
Ensign Maxwell repeated the order, the sentry fired again, 
and Cottier received his mortal wound At this time there was 
no symptom of disorder m the prison, and the prisoners were all 
in bed 

The general instructions issued from the adjutant-general’s 
office for the conduct of the troops guarding the prison contained 
no such order as that upon which Ensign Maxwell had acted, 
and it appeared to be a mere verbal one which had from time to 

1 R v Eyre (1868) Fmlasou s Report 

* There are also statutes providing for the tr aim England oi persons guilty of extortion, 
&c ,m India ,ef A Ji 170(3) 
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time m hearing of the officers been repeated by the corporal to the Ch VIII 
sentries on mounting guard, and had never been countermanded 
by those officers, who were also senior to Ensign Maxwell The 
Lord Justice Clerk laid it down that Ensign Maxwell could 
only defend himself by proving specific orders, which he was 
bound to obey without discretion, and which called upon him to 
do what he did, and the jury found him guilty of the minor 
offence of culpable homicide, with a recommendation to mercy 
He was sentenced to nine months' imprisonment 1 

59* In R v Thomas 2 the prisoner, a sentinel on board H M S R y 
"Achille'\ had been told by the man whom he relieved to keep omai 
off all boats unless they carried officers in uniform, or unless 
the officer on deck allowed them to approach, and he received 
a musket, three blank cartridges, and three ball cartridges The 
boats pressed, upon which he repeatedly called to them to keep 
off, but one of them persisted and came close under the ship, and 
he then fired at a man in the boat and killed him The jury 
found that he fired under the mistaken impression that it was his 
duty, but the judges were unanimous that it was murder, although 
they thought it a proper case for a pardon Further, they were 
of opinion that if the act had been necessary for the preservation 
of the ship, as if the deceased had been stirring up a mutiny, the 
sentinel would have been justified 

60 In the two preceding cacos the prisoner had not m fact How far 

received specific orders to act as he did How far a subordinate command* 
could plead the specific commands of a superior officer—such ” cus * 

commands being not obviously improper or contrary to law— oatc r " 
as justifying an injury inflicted on a civilian, is somewhat doubtful 

In most cases the fact of the orders having been given would 
no doubt prove the innocent intent of the subordinate, and lead 
in practice to his acquittal on a criminal charge a 

61 With respect to the question how far defect m the juris- 
diction or procedure of the court by whom a sentence is given, & C S€D eDce8> 
or want of authority, irregularity, or excess in the person by * 
whom the sentence is executed, may render the court or person 
executing the sentence criminally responsible, there is but little 

to be found m the books 1 here appears, however, to be author¬ 
ity fcfr the following propositions — 

( 1 ) If, first, the court which passed the sentence had no colour 
of jurisdiction in the matter, all its proceedings are a 
mere nullity, and both the court and the officer who 
executed the sentence are mere wrong-doers, and in the 
case of an execution the officer may perhaps in strictness 
of law be guilty of murder as a principal, and the mem¬ 
bers of the court may be guilty of a misdemeanour, and 
also as accessoi les to the murder 4 
(n) If, secondly, the court had no jurisdiction, but it acted 
under colour of a writ or commission, such as might 
lawfully be issued, then although the writ or commission 
be irregular and so the sentence erroneous and voidable, 
it seems that it is not a nullity, and that neither the 

1 R v Af flwWJ (1809) Buchanan, Part 11, p 3 
* <1815) Russell on *' Crimes,” 8th Ed , p 774 

8 See R v Trainer (1864) 4 F & F 10d , Keighly V Bell (1866) 4 1 & F 763 , Dawkins 
Rokeby (1865) 4 F St F 800 

4 Hale, Plea* of the Crown,! 497, 501 S*eph Dig Crlm Law (6th Ed ), Art 218 
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POWER OF COURTS OF LAW, ETC* 


Ch.VIII court nor the officers who execute the sentence can be 

~ treated as mere wrong-doers, though the court may be 

guilty of a misprision 1 If, again, the court had juris¬ 
diction, but passed an erroneous sentence, neither the 
judge nor an officer who innocently executes the sentence 
is criminally liable 2 

(in) The sentence must be executed by the proper officer, and if 
any person who is not duly authorised executes it he is a 
wrong *doer 3 

(iv) The execution must pursue the judgment, subject to any 
lawful alteration by the Crown, for if a man is beheaded 
who ought to have been hanged, the officer is a wrong¬ 
doer 4 

There appears to be no authonty for applying the doctrine of 
trespass ab initio to the case of irregular execution of a sentence, 
and it would seem that the officer would be liable only for so 
much of his acts as is in excess of his authority Malice (in 
the popular sense of the word) in the officer appears to be wholly 
immaterial so long as he keeps within the limits of his authority, 
for he is bound to execute the sentence, but if lie grossly exceeds 
the measure of the sentence which he is authorised to inflict, 
and if he so barbarously flog a man sentenced to flogging as by 
plain excess to cause his death, he will be a wrong-doer as to the 
excess 5 

(vn) Protection oj Persons Acting under the Army Act and other 

Ack 

Protection 62. It remains only to notice that offitcis are to a ceitain 
°JP* rsons extent protected against actions b) s 170 of the Army Act, and 
undpf by the Public Authorities Piotection Act, 1893 The general 

statute effect of these enactments is that where legal proceedings are 

brought against an officer for any act done in pursuance, or 
execution, or intended execution ot his duties, or foi any alleged 
neglect or default in the execution thereof, then— 

( 1 ) the proceedings must be begun within six months, 

(ii) judgment for the defendant carries solicitor and client" 
costs, 

(m) there are special provisions as to tendering amends and 
payment into court, which allcct the question of costs, 

(iv) the proceedings must be brought in a ' superior" court 

1 HalPi 497-509, Haw kins,, 13k i tli 28, s o 

2 Halei 501 

* H lie i SOI , Coke, Inst l 128 

4 Cok< Inst m 52, 211 Hale i 501 

6 Hawkins, Bk l ch 29,« 5, ands<.c Got ernot (i all sea c su{ra 
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CHAPTER IX 


HISTORY OF THE MILITARY FORCES OF THE CROWN 

1 The object of this chapter is to give a short summary of the 2, b a Je ^ r o! 
history of the military forces, and principally of those in England 
For details the authorities cited in the notes must be consulted 1 

2 . The history of the forces may be divided into two main Two periods 
periods the one prior, and the other subsequent, to the Restora- |J^ tory of 
tion of Charles the Second in 1660 It was not until after 1660 
that a Standing Army was raised, and the Militia organised under 
Act of Parliament Before 1660 the organisation of the forces 
was much less systematic, although it rested on laws which have 
come down to the present time, and therefore deserve notice 

1 General Sketch of History 
First Period—General and Feudal Levies 

3 Before the Norman Conquest, all freemen between the ages of General 
15 and 60 who were capable of bearing arms were bound to go service m 
forth to the host (fyvd), or general levy, at the king’s summons ear h timcs 
Fyrd-fare was one of the three liabilities of all owners of land in 
England 2 Those guilty of neglecting it were subjected to a 

very heavy penalty called fyrd-wite, which might extend even to 
the forfeiture of the whole of their land The levy of each shire 
took the field, down to the Norman Conquest, under its alderman 
or military chief of the shire, and after the Conquest under the 
sheriff 3 

4 This general levy of all able-bodied 4 men m each county Double 
had a double aspect As a civil force it was known as the posse thCTserv^cc 
comitatus, which the sheriff was entitled to call on to arrest criminals 

and suppress riots , and the obligation to serve in it was closely 
connected with the obligation attaching to every man of keeping 
watch and ward, and of following the hue and cry, which was 
directed against criminals 6 In its other aspect it was a military 
force, and was called out, under the sheriff or some other officer 


1 SecClode, Mil Forces which contains many original authorities, chiefly for the period 
suWrjiu nt to IbbO For the earlier period many extracts from and references to original 
authorities are contained in Grose Mil Antiquities,and in Scott’s British Army The powers 
of the Crown for the defence of the realm are enumerated and discussed in the Ship Money 
Case (see especially St John’s argument), Howell’s State Trials, m 825, summarised in Clode, 
Mil 1 orccs, i 351, J55 The constitution of the general levy and the feudal army and the 
inudt i ce of fe idal tenure are described in the ordinary histoms, such as Hallam’s Middle 
Ages, and Constitutional History, Lingard’s History, Taswell Langmead’s Constitutional 
H story (1stedn ), Stubbs, Constit Hist ,and thearticleson u Army” in the “Encyclopedia 


consulted 

* Afterwards called the tnnoda necessttas , the other two liabilities being to maintain 
fortifications and to repair bridges In some cases the age mentioned is 16 (Stubbs, Constit 
Hist i 102 &c) 

3 Sec Stubbs, Constit Hist i 209, 469 

1 Stubbs, Select Charters, 370-3 , Stubbs, Constit Hist , 1 209, 633, » 220 , Grose, Mil 
Antiquities, j 9, 13 Edw I (Stat Wintou), st 2, c 6, 3 & 4 Edw VI, c 5, 1 Mar sess 
2, c 12, 1 Eliz c 16 

8 Tt w is known as the ban or fyrd or expedition, Stubbs, Constit Hist , i 8J, 209, 494, 633 
See Commissions m Kymer’i F^dera 
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Organisa 
tion of 
genera] 
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Right ol 
purveyance, 
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of the Crown, to defend the realm in civil war or against foreign 
foes The force was liable to serve only in the kingdom, and, 
except in case of invasion, only in its own county Sometimes 
it was called out in all the counties , at other times, in particular 
counties only, as, for instance, m the northern counties, to resist 
the Scots, or in the midland counties, to resist the Welsh The 
general levy was repeatedly called out by the Norman and 
Angevin kings (1066 to 1204) for the suppression of internal 
rebellion or of border warfare against the Welsh and Scots It was 
unsuitable for warfare beyond the seas 1 But it apparently 
served as a mode of obtaining troops down, at any rate, to the 
fourteenth century 2 

5. The general levy was organised by divers ordinances and 
statutes, which determined the arms, and in the case of the more 
wealthy, the horses which each man was to provide, in accordance 
with the amount of his land and goods The sheriffs, mayors, and 
justices, as well as the constables annually appointed for the 
purpose in each hundred, were to enforce the obligation to serve 
and provide arms, and twice every year were to inquire into the 
arms provided, or, as it was termed, to hold “ views of armour " 
Writs were often addressed by the king to the sheriffs and others 
to array or summon before them the men liable to service (whom 
from being sworn to keep arms were called jurah ad arma), and to 
punish defaulters, and the writ often directed such arrayers, or 
other persons named in it, to lead the force on active service 3 

6. In the time of Edward VI lieutenants were appointed in 
the counties to array, or lead, or both , and after the reign of 
Mary, such lieutenants, now commonly known as lords lieutenant, 
were usually appointed for those purposes 4 

7 Closely connected with the general levy was the Crown's 
prerogative of purveyance, which enabled the Crown to enforce 
the supply of carriages, carpenters, smiths, and other artificers, 
as well as of victuals, for military purposes 6 

8. Even before the Norman Conquest the general levy took long 
to raise and was difficult to keep together, especially when operat¬ 
ing outside the boundary of its own petty kingdom For a more 
trustworthy, better-armed, and more permanent force, the old 
English kings relied on their military dependents, to whom 
they had granted land on the condition of military service These 


1 It was summoned by William II to Hastings in 1094 to cross for a campaign in France 
but was dismissed 

* See Statutes, 1 Edw 3, cc 7, 15 , 18 Edw 3, st 2, c 7 

* Hen II, Assize of Arms , Stubbs, Select Charters, 153, ard the s*atutcs 13 Edw I (Stat 
Winton) c 6, 34 Edw I,st 2 in common editions , 2 Edw III, c b, 5 Hen IV, c 3, S Hen 
VIII, c 3, 33 Hen VIII, cc 5, 9 , 4 & 5 Phil and Miry, c 2 See also Acts referred to in 
the next note See further, Grose, Mil Antiquities, i 2, 9, 74-96 , Clode, Mil Forces, i 
16, 345-57 , Stubbs, Select Charters, 281, 343, 370-3 , Stubbs, Constit Hist , l 526-7, 632, 
634, n 293 , Writs in Rymer’s Foedera and Palgrave’s Parliamentary Writs 

4 See Acts 3 & 4 Edw VI, c 5, s 13, 1 Mar sess 2, c 12, s 12 , 4 & 5 Phil and Mary, 
c 3, 1 Eliz c 16 Clode, Mil Forces, i 32 , Scott s British Army, l 329, 348 , Grose, Mil 
Antiquities, l 79 Strype (Ecclesiastical Memorials n 278) says that lieutenants were first 
appointed m3Edw VI (1549), and were appointed annually They are spoken of by Camden 
(Britannia, i clxvu, clxxxix), as appointed in t roublesome times, and by Hohnshed (Chronicles 
i 155), as appointed in time of necessity They we-e also appointed for several counties 
An abstract of the authority given to a lieutenant by his commission is to be found in I odge’s 
Illustrations of British History, li 325 , see also 419 to 426 , see also Scott s British Army, 
I 348 After 1660, they became statutory officers appointed for the militia, see below, para 98 

* Stubbs, Select Charters p 359, and divers writs in Rymer’s Foedera , Stubbs, Constit 
Hist , u 564 , Clode, Mil Forces, l 347 Grose, Mil Antiquities, l 86 The Crown’s right 
of purveyance was restrained by many Acts, and ultimately abolished by 12 Cba II, c 24 
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warriors were originally known as gestths, but from the ninth Cfa, IX 
century onward that name is superseded by thegn Alfred and his 
successors, under the stress of their Danish wars, incorporated in 
the thegnhood all the men of substance m the realm, whatever 
their origin, wealthy yeomen and merchants no less than members 
of ancient noble families 1 

9 The Norman Conquest in 1066 changed the condition of the Feudal levy 
upper ranks of the military force by substituting a wholly feudal¬ 
ized military aristocracy for the semifeudal thegnhood The 

whole of England was carved out by William I into a number 
of military fiefs held from the Crown Some were small, but 
many were very large—earldoms and baronies—the holders of 
which cut up their vast domains into smaller military fiefs or 
knights-fees dependent upon themselves The holder of a military 
fief might therefore be either a tenant in chief holding directly from 
the Crown, or a sub-tenant holding under some great earl or baron 
All alike were bound to attend the king at their own expense, on 
horseback and m armour, with their retainers, who might be either 
mounted or on foot 2 After 1289 3 grants of land could only 
bind the holder to render service to the king or other superior lord, 
and not to the grantor of the land, and consequently the number of 
the retainers of the inferior lords gradually diminished Some of 
the great earls and barons had an establishment of domestic 
knights not holding lands and entirely dependent on them 

The period of feudal service was limited by custom to forty days 
in each year, a term too short for foreign expeditions, and con¬ 
sequently the forces so raised were often induced by high pay to 
continue to serve as mercenaries (see below, para 24) Though 
the earlier kings successfully demanded service abroad as well as 
service at home, the obligation to serve abroad was challenged at 
an early date (1198), and as time passed the feudal tenants dis¬ 
played increasing reluctance to serve out of the kingdom and at 
length refused to do so 4 * The knights who, on horseback and in a 
coat of mail, formed tlie most prominent feature of warfare m the * 
Middle Ages served under the feudal levy The infantry were 
either the retainers of those knights, or raised from the general 
levy or by contract (see below, para 24) The lancers and archers, 
however raised, were taken chiefly from the middle classes and 
highly paid 6 * 8 

10 Personal service formed the basis alike of the feudal and Composi- 
of the general levy, but the obligation to serve m the general o^peSonai 
levy rested on every man as a citizen, or as it was termed “ on every service 
“man within the allegiance of the king ” The feudal levy was 
dependent on homage or on tenure under some feudal lord, whether 


1 Stubbs, Constit Hist , l 172, 210 

* Grose, Mil Antiquities, i 8, 120, Scott’s British Army, l 119, 138 

8 By the statute known as “ Quia Emptores " (18 Edw I, c 1), which, while authorising 
the sale of lands, provided that the purchaser of land (called in the Act the feoffee) should 
hold it of the chief or superior lord and not of the vendor (called in the Act the feoffor), and 
should render to the chief or superior lord the same services which the vendor rendered before 
the sale 

4 Stubbs, Constit Hist I pp 284 ff, ii pp 293 The feudal levy appears to have been 

frequently summoned for service beyond the seas down to 1300, but fell into disuse before 

1400 In 1198, Bishops Hu$h, of Lincoln, and Herbert, of Salisbury, and m 1213 the northern 

barons, refused foreign service as not obligatory under their tenure, and It was opposed more 
seriously by the Earls of Norfolk and Hereford in 1296, 1297 

8 Hallam, Const Hist,ii 129, Stubbs, Constit Hist ii 297 
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the king or some great earl or baron Obviously there must always 
have been many feudal tenants unable to render personal service, 
and the calhng out under the general levy of the whole population 
capable of bearing arms can but very rarely have been desirable 
or possible 1 Service by deputy, or payment in lieu of personal 
service, and the calling out of a quota only, were accordingly 
allowed from very early times 2 

11. In the case of the feudal levy, we must first notice the 
clergy, who held their lands by the tenure known as Frankalmoign , 
and who, as a rule, performed their military service by deputy or 
paid a composition, 3 though cases of military prelates are well 
known in history Women also, and infants, and other feudal 
tenants who were unable to render personal service, either found 
substitutes or paid a composition 4 , and the payment of a com¬ 
position in lieu of service was at an early date 5 extended from those 
who were unable to those who were unwilling to serve m person 

12. Henry I appears to have been the first to require a number 

of knights, instead of serving m person for forty days, to equip 
and maintain a knight in sei vice for a longer period and Henry II 
began (about 1156) to levy a money composition for personal 
service, under the name of Scutage or Escuage 6 1 his composition 

was probably levied at first only by agreement between the lung 
and his subjects , but it subsequently became an abuse and gave 
rise to remonstrances as a tax levied by royal authority only , 
and from 1215 until the end of the reign of Edward II (1327) it 
was levied only under assessment by Parliament 7 With the 
decay of feudalism the tax fell into disuse 8 , and it was ultimately, 
together with tenure by knight service, abolished during the 
Commonwealth, and finally extinguished on the Restoration in 
1660 9 

13 Similarly, in the case of the general levy, the practice arose 
of calling on a certain quota only from each county to serve in 
person, and of requiring those not so called on to supply with arms 
and victuals, and to defray the expenses of those who served in 
person 10 This developed into a sort of tax on the county or 
township, not under the authority of Parliament, and continued 


1 Stubbs, Constit Hist ,ii 290 

a As early as Henry II 

8 Grose, Mil Antiquities, 1 5 , Scott's British Army, 1 138, 248 See, however, writs 
requiring personal service in Rymer s Foedera , one is printed by Grose, Mil Antiquities, 
i 5 

4 Grose, Mil Antiquities, i 6, 7 

6 As early as Henry I 

8 Stubbs, Select Charters, 281, 343, 304 , Constit Hist , i 623, 626, 632 , ii 291 , Grose, 
Mil Antiquities ,i 7,8, Scott’s British Army, i 119,138,245 Escuage is in Latin Scutagtum, 
from scutum, a name given to a fief held on military service 

7 / e , “ the common council of the realm ” The Great Charter granted by John in 1215 
required this, the omission of the requuement from later charters did not at first alter the 
practice Stubbs, Constit Hist , i 573 , Grose, Mil Antiquities l 7 , Coke, Inst ,1 72 b, 
74 b, note 37 , Stubbs, Select Charters, 293, 343, 364 

* Coke, Inst , l 74 b, note 37 

• By Act 12 Cha II, c 24, together with other feudal incidents Excise duties on peer 
were granted to the Crown as an equivalent 

IQ Stubbs, Constit Hist , n 297 Stubbs, Select Charters, 359 During the great French 
wars, 1338 to 1453, the mam part of the armies led by Edward III and his successors were 
mercenaries (see below, paragraphs 24, 25) But some of them were still raised under com¬ 
missions of array (see 1 Edw 3, cc 7, 15 , 18 Edw 3, c 7) 
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m the form of a liability on the part of the county to pay a part of Ch IX 
the expenses of the militia 1 

14 , Both the feudal and the general levy when summoned for Mode of 
war were summoned by writ from the Crown ^ 

These writs did not always distinguish between those liable to 
serve under the feudal levy and those liable under the general 
levy, and those who served under the claim of purveyance 2 , 
though strictly in the case of the feudal levy, a special summons 
ought to have been issued to each baron, bishop, and abbot, and 
served by the sheriff, while those of lower rank were summoned by a 
general proclamation of the sheriff made in obedience to the royal 
writ 3 4 The writs followed the latter practice as to the quota, 
and directed the commissioners under them to " elect " a number 


of men, that is, virtually to press them to 30 m the army for general 
service These writs in the reign of Edward I became known as 
“ commissions of array " 4 

15 So far as these commissions were to raise a force for the Questions as 
defence of the realm against invasion, they were perfectly legal, 

but even if they were always legal in form, they were used, not missions for 
merely for the legal purpose of raising troops to resist invasion, or 
to invade Scotland (which might be treated as resisting invasion), service 
but also for the purpose of raising troops for foreign service They 
threw on the counties the burden of finding soldiers for and 
paying the expenses of foreign wars, and thus indirectly taxed them 
without consent of Parliament, a practice which—after the rise 
of Parliament at any rate—was unconstitutional 

16 This grievance was accordingly resisted by Parliament, and, Resistance 
by a series of Acts beginning in 1327, it was provided that men 
should not be required to serve out of their counties except in the 

case of invasion , that men-at-arms, hoblers, and archers chosen to 


serve out of England should be paid by the Crown after leaving 
their counties, and that no man should be constrained to find 


men-at-arms, hoblers, or arcliers, unless bound by feudal service, 
or under the authority of Parliament 6 / 

17 During the Wars of the Roses and the reigns of the Tudors impress- 
troops were raised 111 the most irregular manner The greater Wars 
part of the real fighting was done by volunteers hired on private of the Roses 
account by rival barons, and by retainers gathered under the 
custom of “ livery and maintenance,'’ under which great men gave 
their badge and livery to their smaller neighbours, and undertook 
to champion their quarrels, the receiver, on the other hand, 
agreeing to come out in arms to aid his protector whenever the 


1 Part of this was “ ant and conduct money,” said to have begun in the reign of Queen 
Elizabeth, with a promise of repayment by the Crown, and formed a subject of dispute between 
Charles 1 and the Parliament Scott's British Army, 1 448, Clode, Mil Forces, 1 21, Cobbett, 
Pari Hist ll 549, 562, 642, 651, 655 

* This confusion began as early as Henry III 

* Grose, Mil Antiquities, i 65, Stubbs, Constit Hist ,n 296, Stubbs, Select Charters, 281 

4 Stubbs, Constit Hist , u 297 Hallam, Const Hist , n 133, states the earliest com¬ 
mission of array as of 1324 and the last of 15^7 But see Stubbs, Select Charters, 359, and 
Constit Hist , li 297, and the commissions of musters of Elizabeth's reign, Grose, Mil 
Antiquities, i 79 ' 

* Stubbs, Select Charters, 359 , Constit Hist , n 297, 417, 421, 568 , ill 285-7 , Lingard 

iv ch 2, Acts 1 Edw III, st 2, cc 5, 7, 15, 18 Edw Ill, st 2, c 7, 25 Edw III, st 5, 
c 8, 4 Hen IV, c 13 The form of commissions of array was settled in Parliament in 5 Hen 
IV, a d 1404 Stubbs, Constit Hist , ill 281 “ Hobler ” was a light cavalry soldier, 

Gro3e, Mil Antiquities, i 106, Scott's British Army, n 22, 329 For cases of armies raised 
at the charge of counties, see Sir R Cotton’s paper, printed in Grose, Mil Antiquities, l 74, 
and the Ship Money Case in Howell's State Trials, ill 825 
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latter took the field During these wars constitutional rights 
were ignored and forgotten, and not only were commissions of array 
continued, but the practice of impressing soldiers under them be¬ 
came so common, that impressment was assumed to be the right 
of the Crown 1 , while certain Acts in the time of Henry VIII and of 
Philip and Mary increased and enforced the liability to provide 
horses and arms in proportion to property, 2 and to practise 
archery, 3 and another Act of Philip and Mary imposed a penalty 
for not attendmg musters of commissioners authorised to muster 
men and levy the ablest for the wars 4 , and we learn from the 
Acts in Elizabeth’s reign 5 as well as from Shakespeare, 6 that 
impressment was then commonly considered to be one of the pre¬ 
rogatives of the Crown 7 

18. In 1604, the first Parliament of James I repealed the above- 
mentioned Acts of Henry VIII and of Philip and Mary 8 as regards 
the provision of armour and horses and as that repeal was 
held to revive the older Acts respecting the provision of armour, 
those Acts were finally repealed in 1624, the last year of the reign 
of James I 9 

19 The liability to serve in the general levy, however, con¬ 
tinued, and was still enforced by means of commissions of array, 
which gradually developed into a rather different form under the 
title of Commissions of Musters 10 These commissions directed 
the commissioners to register and muster all persons liable to 
provide horses, arms, or soldiers, and to select a convenient number 
of such persons to servp in person at the charge of their counties for 
the service and defence of the Crown, who were to be sorted into 
bands, and trained and exercised at the charge of the different 
parishes in the county These commissions and this descnption 
of training appeared to have assumed at the end of the sixteenth 
and the beginning of the seventeenth century a quasi-permanent 
form under lieutenants of counties or other commissioners, and the 
bands trained under them became known as trained or train 
bands, and were mustered annually At the same time there 


1 Stubbs, Constit Hist , in 285, Rymer’s Foedera , Hallam, Const Hist , n 130 See 
1 Edw III, st 2, c 15 

2 33 Hen VIII, cc 5, 9, 4 & 5 Phil and Mar c 2 The last Act repealed the old Act, 
except 31 Hen VIII c 9, as to providing arms It also required cities and towns to provide 
arms at the common charge Compare SLubbs, Select Charters, 154 

8 3 Hen VIII, c 3, 33 Hen VIII, c 9, containing an order to practise archery, with a 
prohibition of unlawlul games, as bowles, tennis, coitim,c, &c 

4 4 & 5 Phil and Mar , c 3 This assumed the right to muster and impress 

5 5 Eliz c 5, s 24, 35 Eli z c 4, 43 Eliz cc 3, 9 

• Shakespeare, Hen IV, Part I, Act 4, sc 2, Falstaff says “ I have misused the king’s 
press damnably , I have got in exchange of 150 soldiers 300 and odd pounds I press me none 
but good householders, yeomen’s sons , inquire me out contracted bachelors,such as had been 
asked twice on the banns, such a commodity of warm slaves as had as lief hear the devil 
as a drum, such as fear the report of a culvenn worse than a struck deer, or a hurt wild fowl 
* * * and they have bought out their services, and now my whole charge consists of • * • 
such as indeed were never soldiers, but discarded unjust serving men, younger sons to younger 
brothers, revolted tapsters, and ostlers trade fallen , the cankers of a calm world and long 
peace, ten times more dishonourably ragged than an old faced ancient, and such have I to 
fill up the rooms of them that have bought out their services, that you would think I had 150 
tattered prodigals lately come from swine keeping • • * Nay, and the villains march 
wide betwixt the legs, as if they had gyves on, for indeed, I had the most of them out of 
prison ” 

T Hallam, Const Hist, il 130, 191, Clode, Mil Forces, i 17, Grose, Mil Antiquities, 
1 97 , Rushworth, Historical Collections, i 152 

• 33 Hen VIII, c 5 , 4 & 5 Phil and Mar , c 2, repealed by 1 James I, c 25, s 7 See 
Hallam, Const Hist , ii 133 

9 By 21 Jas I, c 28 See Scott’s British Army i 394 

Tbe«* muster* are distinct from the musters of troops in pay 
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existed, side by side with the trained bands, and in more or less Ch. IX 
connection with them, voluntary bodies, such as the Honourable 
Artillery Company m London, and similar bodies elsewhere, which 
doubtless owed their origin to the fact of its being fashionable to 
possess military acquirements 1 

20. During the reign of Charles I, the commissions of musters CommU- 
were used for the purpose of exacting contributions in money and musters, a 
arms from the counties, and so taxing them without the consent of grievance 
Parliament These exactions were felt to be grievances, and com- “haries I 
plained of m Parliament, and, together with commissions for trying 
persons by martial law in time of peace and the practice of billeting, 

were, in 1628, declared to be illegal by the Petition of Right 2 
The exactions nevertheless continued, and, together with the 
impressment of soldiers and the powers of the lieutenants of 
counties, formed the subject of further complaints in the Parlia¬ 
ment of 1640 3 

21. In the Long Parliament in the same year, Charles I, though ta|pre*s- 
at first claiming the power of impressment as the ancient and declared 
undoubted prerogative of the Crown, assented to an Act declaring ^ egal jg r 
impressment illegal 4 * This Act, after reciting rebellions in Ireland, uament ai> 
which would endanger not only that kingdom, but also the king¬ 
dom of England, unless “ a course be taken for the preventing 
thereof, and for the raising and pressing of men for those services/* 

and also reciting that by the laws of the realm none of His Majesty's 
subjects ought to be impressed or compelled to serve out of his 
country, except in case of necessity or invasion, or except they 
be otherwise bound by the tenure of their lands, gave statutory 
authority to impress soldiers lor service m Ireland 

22. The Parliaments of Charles I, while protesting against the Trained^ 
exactions enforced by the lieutenants of counties and the illegality mihua 
of impressment, did not complain of the mustering of the trained ££^r^ l 
bands , and the value of the trained bands, or militia as they now r e 
began to be called, and the necessity for exercising them, and 
providing them with arms and ammunition, were recognised on / 
many occasions by the Long Parliament 6 Parliament, how¬ 
ever, was extremely unwilling to leave the command of the militia 
under the control of the Crown exercised through the lieutenants 

of counties, and this question was one of the principal matters in 
dispute at the time of the rupture between Charles I and his 
Parliament 6 


1 Grose, Mil Antiquities, i 79 , 11 324 Raibcs, m his History of Honourable Artillery 

Company, 1 28-143, mentions the organisation of the trained bands in 1605, and that they were 
used to suppress riots Provisions were made for storing and repairing the arms, Rymcr, 
ad 1612, Cobbett, Pari Hist , ii 782, 783, 850, 934 , Clode, Mil Forces, l 29 Camden 
speaks of the commission to the lieutenant as a permanent commission of array , the former 
seems practically to have superseded the other See also the commissions given tolieutenants 
Lodged Illustrations of British History, n 325 The commission there mentioned gives the 
lieutenant powers similar to those of the commission of musters and also power to use martial 
law, and to make a provost-marshal See also Scott's British Army, l 326-8,379,394,402-407 
An abstract of the commission issued before the Spanish Armada is printed in Scott’s British 
Army, i 345 See also Commissions in Rymer 

1 3 Cha I, c 1 

3 As to complaints in Parliament, in addition to the complaints as to ship-money, Cobbett, 
Pari Hist , n 233-5, 549, 561, 642, 652-5 

* lb Cha I, c 28 As to previous proceedings in Parliament, see Cobbett, Pari Hist., 
U 968, 977-981, 1087 

* Cobbett, Pari Hist, Ii 655 See also 782-783, 849, 934 

* Cobbett, Pari Hist,il 1069, 1243 Hallaro, Const Hist ,u 133*9 Gardiner, Higtory 
of England, x 95-110,186-193 
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23. The mode in which troops were raised during the Civil War 
. and the Commonwealth was necessarily irregular, and need not be 

durmg Civil noticed here 
War 


Other 
classes of 
soldiers 


Crown 

grantees 


Criminals 
and debtors 

Mer 

cenaries 


Raising of 
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aries by 
Indentures 
or contracts 


Enlistment 
to serve the 
Crown 


24. Before passing to the second period after the Restoration m 
1660 a short mention must be made of three other classes of soldiers 
raised m the earlier period, and of the mode of enforcing the service 
of soldiers — 

(i) Holders of offices, pensions, lordships, or lands from the 
Crown were, at the end of the fifteenth century, made 
liable to serve at home or abroad, on pain of forfeiture 1 
(n) Sometimes also criminals were pardoned, or debtors 
released, on condition of serving as soldiers 2 
(in) The third and most important class was that of men 
who received pay for their services, who were termed 
“ mercenaries/' or “ stipendiaries," terms which, though 
originally like the term " soldiers meaning those 
who were paid for their services, came at an early period 
to mean those who adopted arms as a profession, and 
served solely for pay The convenience of employing 
mercenaries is obvious, having regard to the limitations 
on the service of the general levy and of the feudal levy 
mentioned above , and from the date of the Conquest in 
1066 mercenaries formed part of the forces of the Crown 
The distinction, however, between these troops and those 
raised under the feudal or general levy was not always a 
wide one, as men raised under those levies were often 
induced by liberal payment to serve beyond the seas, 
or for more than 40 days, and doubtless often fell into 
the class of mercenaries 

25 Mercenaries were usually raised by an indenture or contract 
between the king and some person of high position who was able 
by lus influence or wealth to obtain soldiers The men so raised 
were at first chiefly foreigners, and as their employment in 
England was not only strongly objected to, but w^as rendered less 
necessary by the liability of the inhabitants of the realm to service 
at home, they were almost entirely employed on foreign service 
After the raising of men compulsorily under commissions of array 
was, as before mentioned, restrained by Parliament in the reign of 
Edward III, the practice of raising troops by indentures became 
more common , in fact, after the beginning of the reign of Henry V, 
the larger part of the forces of the Crown were so raised 4 

26. At first the soldiers so raised were enlisted to serve the officer 
who raised them, but after 1491 (7 Henry VII), if not before, they 
were enlisted to serve the king, 6 and as early as the time of Charles I 
enlistment was carried on under beating orders issued by 


1 By 11 Hen VII, c 18 , 19 Hen VII, c 1 , Clode, Mil Forets, l 337, 350 

2 Grose, Mil Antiquities, i 73 , Scott's British Army, i 282 

8 Soldier being derived from " solidus ” “ solde ’ or pay , “ soldato ” in Italian meaning 
a hired man For conductitu , or hired men, mentioned also in Ducange (the condoituri of 
Italy), there seems to be no English equivalent 
4 Grose, Mil Antiquities, l 57-77, Hallam, Const Hist , ii 130 , Stubbs, Constit Hist , 
ni 557 , Magna Carta of King John, Art 41, Stubbs, Select Charters, 294 In Rymer's 
Food era, there are oontracts between Hen I and Earl of Flanders, for supplying troops See 
also Rymer, A d 1284,1295, Grose,Mil Antiquities,! 188, Scott’s British Army, i 264,279 
6 See preamble to 18 Hen VI, cc 18,19, 7 Hen VII, c 1 , 8 Hen VIII, c 5, and remarks 
OP these Acts m “ The Case of Soldiers" Coke’s Reports, part VI ? 
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the Crown 1 The mode of raising troops by contract with an Ch. IX 
individual, sometimes for a sum of money, sometimes on condition 
of the contractor having the appointment of the officers of the 
force raised, continued, 2 notwithstanding the change of enlistment 
from a contract to serve the officer to a contract to serve the Crown, 
and notwithstanding that the establishment of a standing army 
altered the practice of enlisting for a particular war to that of 
enlisting for continuous service Enlistment, however, was 
strictly regimental, that is, for service in the particular regiment 
with which the recruiting officer was connected » 

27 The obligation to serve (except in the case of a breach of Enforce- 
that obligation by desertion m the field) was not enforced in mill- SS,ga?,on 
tary courts, but by civil penalties , m the case of the general levy to serve, 
by fine, seizure of property, and imprisonment, and in the case of 
the feudal levy by fine and forfeiture of the fief held on condition of 
rendering military service Indeed, the Crown derived an income 
from distraining owners of fiefs to assume knighthood 3 Moreover, 
the high-handed proceedings of fine and imprisonment which 
we find, even after the reign of Queen Elizabeth, exercised in other 
cases, were doubtless exercised for the purpose of compelling 
persons to serve 

28. In the case of mercenaries, these powers were insufficient in case of 
and, therefore, a soldier deserting from the captain with whom Sics 6 ”" 
he contracted to serve, and who was under an indenture with the 
Crown to prov ide a certain number of soldiers, was m 1439 declared 

by Parliament to be punishable as a felon, that is, in a civil court, 4 
and at a later date this enactment was extended to soldiers who 
had contracted to serve the Crown 5 

29. The punishment of desertion in a civil court became Pumsh- 
practically unnecessary after the Revolution, when the Mutiny 

Acts passed annually by Parliament provided a more speedy after Revo- 
punishment by means of a military court 6 Iutl0n 


Second Period—Standing Army 


/ 


30._At the Restoration m 1660, considerable changes took place Changes m 
in the military system of the country Knight service, with the 
feudal levy and its incidents, including Escuage, was finally t ll ’’Restora- 
_____ tlou in 

1 So called from the expression at tht beginning of the ordtr, " to iaise troops by beat of 
drum,” which was du iv< d from the actual use of the drum See Clode, Mil Forces, n 5S0-584 

2 Clode, Mil Forces, u 6,581 

3 Grose, MU Antiquities, i 3, 8 , Stubbs, Constit Hist , n 294 , Hallam, Middle Ages, 
i 17l) , Scott's British Army, l 119, 122 245, Cobbett, Pail Hist,n 549,642 

4 18 Hen VI, c 19 Every felony at that timeinvolvcd capital punishment and forfeiture 
of personal property 

6 7 H n VII, c 1 , 3 Hen VIII, c 5 , see also 2 & 3 Edw VI, c 2, revived by 4 & 5 Phil 
and Mar , c 3, s 8 The Acts also provide d for the punishment of certain frauds, as rigards 
pay, &c 

* The above mentioned Acts, 7 H n VTI, c 1 , and 3 Hen VIII, c 5, were determined 
to be in force by the Case of Soldiers, Coke’s Reports Part v , Lla, and were putin execution 
by James II, Rex v Dale, 2 Shower's k p , 511 , Howell's State Trials, xu 262, note 7, but, 
being in practice rendered useless by the Annual Mutiny Acts, were repealed as obsolete by 
the Statute Law Revision Act, 1863 Grose, Mil Antiquities, 1 65, writing before that repeal, 
observes that if the Mutiny Act were at any tune to expire, the soldier would be punishable 
for desertion in a civil court under the above-mentioned Acts See also Hale, Pleas of the 
Crown.i 670-80 , Blacks*one's Commentaries, iv 102, Clode, MU Forces, i 350 Macaulay, 
m his History (ui 43), says that the Acts put in force by James II were obsolete, and that 
the construction put upon them by the judges was considered by respectable jurists as unsound 
It appears, however, from the report of the case that the illegality, if any, was in regard to 
the place of execution of the soldier convicted, and not in the fact of his prosecution 
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abolished 1 , the organisation of the general levy, of which the 
trained bands formed part, into the militia was completed under 
the authority of Parliament and at the same time the king laid 
the foundation of the present standing army 

31. Before the Restoration there had been no standing army 
Armies for particular wars had indeed been raised and paid for by 
Parliament, but were not kept on foot as standing armies after the 
conclusion of the wars for which they were raised, mainly, perhaps, 
on account of the cost 2 * A few troops were maintained in 
certain garrisons, and small corps of serjeants-at-arms,* yeomen 
of the guard, 4 * and gentlemen pensioners 6 existed , but these 
corps were kept up rather as personal attendants on the king than 
for operations in the field 6 The only other corps of a permanent 
character were the trained bands, and the Honourable Artillery 
Company of London, and similar associations, which were in 
effect either part of the general levy, or voluntary associations, 
and not in the nature of a standing army 7 

32. The army raised by the Parliament during the Civil War was 
disbanded under Acts of Parliament 8 passed on the Restoration 
in 1660, but under a section in those Acts Charles II was enabled 
to keep up not only the garrisons in certain fortified places, but 
also one or two of the regiments which had aided m his restora¬ 
tion 9 Moreover, he subsequently raised several other regiments 
by voluntary enlistment, and paid them out of the liberal grants 
made to him for life by Parliament These regiments were main¬ 
tained during his reign and that of his successor, James II, and 
their numbers were gradually increased, not merely on the occur¬ 
rence or in anticipation of foreign war, but on other occasions 10 

33. The maintenance of these troops, however, formed the sub¬ 
ject of frequent remonstrances in Parliament/ 1 and the increase of 
their numbers by James II was one of the causes which led to the 
Revolution of 1688 At that time, while the opponents of the Court 
party during the previous reigns had just escaped from the evils and 
the dangers of a standing army, the Court party had not forgotten 
how keenly they had felt them during the Commonwealth Both 
parties therefore joined in procuring the declaration in the Bill of 
Rights 12 , “ that the raising or keeping a standing army within 
" the Kingdom in time of peace unless it be with the consent of 
" Parliament is against law ” , a declaration annually repeated, up 


1 By 12 Cba II, c 24 

2 Grose, Mil Antiquities, i 61 , Scott's British Army, i 828 

8 Now a purely civil body Grose, Mil Antiquities,! 61, 173-175 

4 Established by Hen Vll in 1485, Hallam, Const Hist ,ii 131, Grose, Mil Antiquities 
I 61, 175-177 

Established in 1509 by Hen VIII Grose, Mil Antiquities,! 61, 113-120 

8 Grose, Mil Antiquities, l 61 

7 Hallam, Const Hist , n 131-133 

8 12 Cha II, cc 9, 10, 15 20, 27, 28 

9 Tor instance, General Monk’s regiment raised at Coldstream, afterwards the Coldstream 
Guards which, together with other regiments, was disbanded and reformed on the ^ame 
day Grose, Mil Antiquities, i 61, 98 Markinnon’s History of Coldstream Guards The 
territorial titles of other regiments, as 10th North Lincoln, 15th York, East Riding, arose 
similarly, no doubt, from the districts in which they were first raised 

10 As, for instance, when the garrison of Tangier was brought to England on the abandon¬ 
ment of that settlement Grose, Mil Antiquities, i 61, 98, Macaulay, History of England, 
i 293, 294 See also Clode, Mil Forces, l ch iv 

11 Taewell Langmead, Constitutional History, 497, 609, Clode, MU Forces, i chiv, 

> 31 Cha II c I 

12 1 Will & Mar , scss 2, c 2 (1689) It will be observed that this Act is a declaration of 
old law, not an enactment of new 
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to 1878 in the preamble to the Mutiny Act, and since then in the Ch IX 
preamble to the annual Act bringing the Army Act into force “ 

34. Notwithstanding the insular position of England, the course Control of 
of events since 1689 has never been such that the nation has 
been unwilling to acquiesce in the necessity for keeping up a Biiiof 
standing army, and such a force has accordingly been maintained K,g 8 
without intermission since the passing of the Bill of Rights But 
the raising, government, and payment of the army have always 
been expressly sanctioned by Parliament, and only for a period 
of twelve months at a time, so that it is a statutory, and not a 
prerogative force, and the Crown is under the necessity of asking 
annually for the consent of Parliament to its maintenance 

35 The number of troops to be maintained is voted with the As respects 
annual Army Estimates This number (but not any included 

in supplementary estimates voted after the annual Act), is men¬ 
tioned in the pieamble to the annual Act, 1 and any unauthorised 
augmentation of such number has been always resisted by 
Parliament 2 , indeed Parliamentary authority has been invoked 
to enable the Crown to accept the services of Volunteers 3 
Any excess of forces above the number named in the preamble to 
the annual Act does not, however, affect the application to those 
forces of the Act enacting military law 4 5 The provision of the 
Bill of Rights prevents the introduction of foreign troops into 
the kingdom without the consent of Parliament 6 

2 Raising, Government, and Payment of Army since 1660 

36 A short statement will now be given of the manner m which Raising 

the army has been raised, governed, and paid from the time of the &c » of 
Restoration until the present day i66o ysm ° 

37. The final abolition of impressment in 1640 has been already Compulsory 
mentioned, and with the notable exception of the measures taken service 
for raising man power during the Great War, compulsory service system of by 
m the army in the usual sense of the term has been unknown in bounty 
this country At different times Acts have been passed authorising 
the impressment of certain persons of blemished character, or 
unsettled mode of life, 6 but for the greater part of the period enlist- 


1 Formerly the Annual Mutiny Act, subsequently the Army (Annual) Act, and now the 
Arm> and Air Force (Annual) Act The first Act m which the numbers were mentioned wxs 
12 Ann c 13, which regulated the number and discipline of the forces continued on foot after 
the conclusion of the peace of Utrecht 

2 Clode, Mil Forces, i 85-89 

8 See below, para 126, et seq See also s 3 of the Reserve Forces and Militia Act, 1898 

4 See Army and Air Force (Annual) Act, s 2 (3,) p 417 The number of the Marines was 
not mentioned in the preamble to the Marine Mutiny Act, and is not mentioned m the Army 
and Air Force (Annual) Act, possibly because they partly belong to the Navy, whose numbers 
are not limited 

5 Clode, Mil Forces, l 89 

8 Provisions for the release from custody of criminals pardoned on condition of enlisting 
werecontunedintheMutmyActof 1702(1 Ann stat 2 c 20,s 50), and repeated in subsequent 
Acts to 1711 The impressment of persons having no settled mode of living was allowed by 
Acts passed between 1703 and 1711 (2 & 3 Ann c 13,3 &4 Ann c 10,4 & 5 Ann c 21,6 
Ann cc 17,48,7 Ann c 2,10 Ann c 12, in the Record Edition of the Statutes), and again by 
Acts of 1744 (17 Geo II, cc 16, 26), 1745 (18 Geo II, c 10), 1756 (29 Geo II, c 4 ), 1757 
(30 Geo II, c 8), 1778 (18 Geo III, c 53), and 1779 (19 Geo III, c 10) In 1758, the Court 
of King’s Bench discharged a man improperly pressed under the Act of 1757, Rex v Kessel 
Burr i 637, and Grose, Mil Antiquities,l 98,note(f) records the bad results of theActof 1779 
Provisions were made for the release of insolvent debtors from custody on condition of 
enlisting or finding persons to serve in their places in 1696 (7 & 8 Will III, c 12, s 14), 1702 
(1 Ann c 19), and 1703 (2 and 3 Ann c 10) bee also 1 Geo III, c 17, s 57 See Clode, 
Mil lorces.n 8-19, 48-55, 587, Reports on Recruiting, Parliamentary Papers, 1861, Vol 
xv , and 1867, Vol xv , Appendix by Mr Clode 
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Cb. IX ment has been entirely voluntary, recruits having been induced 
— to enlist by means of sums called bounties, paid to them on their 
enlistment, which in time of war rose to a considerable amount 1 
The period of the Great War must be regarded as exceptional 
(See paras 48-54 ) 

Competi- 38, During the wars of the greater part of the eighteenth century 
recruits recruits were wanted for the militia as well as for the army, so 

between that difficulties constantly arose in consequence of competition 

mihtmm between the officers recruiting for the two forces These difficulties 

isth cen- were intensified by the use of the ballot for the purpose of raising 

tury the militia, inasmuch as parishes, m order to avoid the ballot by 

obtaining volunteers, and persons drawn in the ballot for service, 
m order to obtain substitutes, paid high prices to the very men who 
would otherwise have enlisted m the army 
Contracts to 39 In time of war, since the Revolution m 1688, the old system 

subse- tr °° PS contract has upon occasion been reverted to, and troops have 

guentiv to been raised by an agreement between the Crown and some noble- 
tion in C i688 man or gentleman, who has undertaken to raise a corps on condition 
of receiving the nomination of all or some of the officers 2 
System ot 40. Even m time of peace, the mode of raising troops down to 
bybeatmg 1783 was by a species of contract between the Crown and the 

orders colonel, who received from the Crown a “ beating order ”, enabling 

him to raise recruits, and was held responsible for enlisting sufficient 
recruits to raise and keep up the regiment to its proper numbers 
The sums for recruiting expenses and for pay and clothing were 
issued to him m gross , and, subject to certain limitations as to the 
amount of bounties, he and his officers made their own bargains 
with the recruits 3 

Mode of 41. The sums for recruiting expenses in each regiment were 
excises*ot carrie< ^ to a fund called the stock purse, the accounts of which were 
recruiting made up annually, and the surplus (if any) was handed to the 
captains of the companies The commission to a major or colonel 
appointed him also to be a captain of the regiment, so that he 
had a company of which he shared the profits, while it was com¬ 
manded by a captain-lieutenant Ihe balances, however, were 
seldom large , and when vacancies became numerous from losses 
on service or other causes the cost of recruiting exceeded the allow¬ 
ance, and the officers were liable to heavy expenses, from which 
they were not infrequently relieved by extra allowances One 
survival of this system was the extra allowance made to the 
senior colonel and senior major 4 

Pecuniary 42 Under the above system the officeis had a pecuniary interest 
officers^ ln kce P m S down the expenses of recruiting, both by obtaining men 
system cheaply, and by prolonging the service of men enlisted, and so 
avoiding the necessity of obtaining recruits in their places Fraudu¬ 
lent re-enlistment defrauded the captain, and as early as 1689 this 
offence was by the Mutiny Act made punishable with death 6 
At the same time the system held out great temptations to frauds 
in mustering and drawing pnv for non-effective men as effective, 

1 For the historv of enhs'raont since 1660, see Clode, Mil Torccs, u ch xv md the 
Parlnmpntary Papers mpnttonedin note 6 on p 17 

2 This system was known as that of “ raising n en for rank,’ sec Clode. Mil Forces, n 5 
This system was last resorted to m 1854, in the Crimean W ar 

8 Clode, Mil Forces, i 74, 105 ,11 2-6 

4 Clode, Mil Forc< s n chap xv , and App note (WW), p 568 
6 1 Will & Mar , sess 2, c 4, s 1, Clode, Mil Forces, ii 3 
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which, though restrained by provisions of the Mutiny Act, con- Ch. IX 
tinued to prevail until the pecuniary interest of officers in the pay 
of the men ceased 1 

43. The above system was abolished m 1783, 2 * and recruiting Abolition of 
has ceased to be a matter of pecuniary interest to the officer, and is 
carried on by recruiting officers acting under the Director of 
Recruiting and Organisation in accordance with orders of the 

Army Council,* and the expenses are paid directly by the Crown 
Of late years the payment of bounties has been generally dis¬ 
continued, but the power to issue them in times of emergency is 
retained, and was exercised during the Great War 4 * Ordinarily 
a small pecuniary reward is given to recruiters and recruiting 
agents for each recruit raised and approved 

44. The term of service, after it ceased on the introduction of Term of 
the standing army to be for a particular war only, has varied con- service 
tinually As a general rule, until the year 1847, the term of service 

of men enlisted in time of peace was for life , but whenever the 
exigencies of war required additional troops, recourse was had 
to enlistment for a limited term of years 6 

45 In 1847 was passed the Army Service Act, which, as Army 
amended in 1849, limited first engagements to ten years for Service Act, 
the infantry and twelve for the cavalry or artillery, but allowed 
re-engagements for such further periods as would make up a total 
service of 21 or 24 years, as the case might be , and a soldier, with 
the approval of the military authorities, might continue his service 
after the 21 or 24 years, until he gave three months’ notice of his 
wish to be discharged 6 During the Crimean War (1855) and 
Indian Mutiny (1858) power was given temporarily to the Crown 
to enlist and re-engage for shorter periods, and also to re-engage 
men in the cavalry and artillery for a period making up 24 years’ 
service 7 

46, By the Army Enlistment Act, 1867, 8 first engagements were Army En- 
to be for 12 years in the infantry as well as m the cavalry and 
artillery, with power to re-engage for such a period as would make 

up 21 years’ service, whether in the infantry, the cavalry, or the 
artillery, and the provision as to a soldier continuing in the 
service after 21 years, until he gave three months’ notice of his 
wish to be discharged, was re-enacted 

47. These provisions continued until the Army Enlistment Act Army En- 
1870, 9 when the system known as the short service system was 

introduced for the purpose of securing a body of reserves md 

.__ Reserves. 

1 Clode, Mil Forces, 11 8-10 

a By 23 Geo III, c 50, known as “ Burke’s Act ” 

8 Clode, Mil forces, n 10, 20, 55 The Enlistment Act, 1870, 33 & 34 Viet c 67, conferred 
statutory power on the Secretary of State to issue orders This was re enacted in A A 93, 
and the power was transferred to the Army Council by the A A Act, 19G9 

* See A O 283/1914 

® Under several Acts in the time of Anne and Geo II, and also under the Acts for impress 
naent before referred to, the term of service was for a limited term of years After 1829 
men were enlisted for life only, and this continued until 1847 

0 10 & 11 Viet c 37, 12 & 13 Viet c 73 The power of soldiers m the cavalry and 
artillery to re engage for 12 years, making a totatof 24, was repealed bv the Act of 1849 S 1 
of the first Act limited the first engagement to a maximum of 10 and 12 years respectively, 
but the words in the schedules as to the mode of filling up the attestation paper were 
construed to prevent an enlistment for any shorter period than the above terms See the 
preamble to 18 & 19 Viet c 4 

7 18 & 19 Viet c 4 , continued by 21 & 22 Viet c 55 

« 30 and 31 Viet c 34 

9 33 & 34 Vlct c 67 The Act is now repealed the provisions re-cnacted in the Army 
Act are stated in Ch X 
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The Army Reserve had been established in 1867 to consist of 
men enlisted from soldiers serving, or having served, in the army, 
and to be a separate body with their own officers The Act of 
1870 practically altered its character, and the Reserve Forces 
Act, 1882, has made corresponding alterations in the law The 
Territorial and Reserve Forces Act of 1907 1 created a new branch 
of the Army Reserve, called the Special Reserve (re-named Militia 
in 1921), into which men who have not previously served in the 
regular forces can be enlisted It was under this Act that the 
present Supplementary Reserve was formed in 1924 
The Militia Reserve was also established in 1867, but ceased 
to be raised after 1901, and m 1921 the Acts under which it was 
raised 2 were repealed 8 

48. At the commencement of the Great War in 1914 the existing 
short service system was modified, and, in addition to recruiting 
for the normal periods of engagements, men were enlisted into the 
regular army for “ the duration of the war ” These men formed 
what were called the " new armies " 

In the following year the National Registration Act, 1915, 4 
provided for the compulsory registration of all persons between 
the ages of 15 and 65 years who were not members of the forces, 
and from this register a military register was compiled of men 
between the ages of 18 and 40 years who were subsequently can¬ 
vassed with a view to their voluntary enlistment 

The next step was the introduction by Lord Derby (then Director- 
General of Recruiting) of a scheme under which men were attested, 
classified in “ groups ** according to age and marital state, trans¬ 
ferred to Class B Army Reserve, and allowed to return home until 
the ** group " to which they belonged was mobilized as a whole 

49. In view of the colossal nature of the struggle it became 
evident that the voluntary system was inadequate, and conscrip¬ 
tion was introduced in 1916 by the passing of successive Military 
Service Acts 5 Under those Acts as finally passed, all male British 
subjects who were resident in Great Britain and were between the 
ages of 18 and 51, and medical practitioners up to the age of 
56 years, were liable to compulsory military service They were 
deemed to “have been duly enlisted in His Majesty’s regular 
forces for general service with the colours or in the reserve for the 
period of the war, and to have been forthwith transferred to the 
reserve ” Unless they were excepted under the terms of the Acts, 
they were called up for service in groups as in the case of recruits 
under the Derby scheme 

The calling up of conscripts was suspended in November, 1918, 
and the Acts expired on 31st August, 1921 

50 By virtue of the Army (Transfers) Act, 1915, and the Mill 
tary Service Act, 1916 (Session 2) 0 , which expired at the termin 
ation of the war, soldiers could be transferred compulsorily to any 
corps, whether regular or territorial 


i 7 Edw VII c 9 

* Reserve Forces Act, 1867, 30 & 31 Viet c 110 , Militia Reserve Act, 1867, 30 & 31 

Viet c 111, amended by 33 A 34 Viet c 67 , 34 & 35 Viet c 86, Mutiny Act, 1878, s 107 

42 & 43 Viet c 32, s 5 

8 See 11 & 12 Geo V , c 37 
4 5 & 6 Geo V , c 60 

* 5 & 6 Geo V , c 104 , 6 & 7 Geo V , c 15 , also 7 Geo V , c 12, 7 & 8 Geo V , c 

26 7 & 8 Geo V , c 66, and 8 Geo V c 5 

£ See 5 & 6 Geo V, c 43, and 6 & 7 Geo V, c 15, s 14 
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51. In addition to the augmentation of the regular and tern- volunteer 

torial forces, a new Volunteer Force was raised during the wsjr for women’s^ 
home service 1 Corps 

In 1917 women were enrolled into the Women's Army Auxiliary 
Corps (later known as Queen Mary’s Army Auxiliary Corps) in 
order to release serving soldiers for purely military duties The 
Corps was not raised under statute, but the enrolment of members 
was a matter of contract between each member and the Army 
Council The Corps, which was employed both at home and 
abroad, ceased to exist on 30th April, 1920 

52. To provide for a possible outbreak of hostilities in the period class z 
between the armistice of November, 1918, and the ratification of 
peace in 1920, a new class (Z) of the Army Reserve was formed in 

1919, 2 and to it were transferred all men (both volunteers and 
conscripts) released from service with the colours They were 
liable only to recall in the case of urgent military necessity Class 
Z was abolished m March, 1920, the men being automatically 
discharged from the army 

53 To provide for the armies of occupation, the normal short Armies of 
service system was modified, and men were voluntarily enlisted or Occupatjon 
re-enlisted for engagements ranging between 1, 2, 3 and 4 years 

with the colours and no reserve service 

54 In January, 1919, the normal short service enlistment Resumption 
system (referred to in para 47) was restored, and is still in operation 

in g system 

55 On 31st March, 1921, a state of emergency was proclaimed Defence 
under the Emergency Powers Act, 1920, 3 owing to a dispute in Force of 
the coal mining industry which was of such a serious nature as to 
constitute a threat to the life of the community The Army 
Reserve was called out by proclamation in April, and a new force 
called the Defence Force was raised Men were voluntarily 
enlisted into the regular army for a special period of 90 days (or 

less) The force was disbanded in July, 1921 

56. The government of the army since 1660 is dealt with in Govern- 
Chapter II, it may, however, be observed here that when the ment0 * 
army became a constitutional army, that is, dependent on the teScT smce 
consent of Parliament for its maintenance, the obligation to serve 

was allowed to be enforced by courts-martial with military pro¬ 
cedure, and not merely as before by the civil courts The power 
to govern the army, as mentioned above, is annually given by 
Parliament, but when given is exercised, as in all branches 
of His Majesty's service, by the Crown alone The manner in 
which that power is exercised is constitutionally subject, like 
the exercise of other prerogatives, to the advice of the mmisters 
of the Crown, of whom the one particularly responsible for the 
army is the Secretary of State for War 

57. With respect to the payment of the army, the annual Finance of 
sanction of the army by Parliament removes the old difficulties, the army, 
as Parliament grants the money for its maintenance But the 
existence of a standing army rendered necessary a permanent 
machinery for administering that money The history and nature 

J See para 133, as to the Territorial Force, see para 134, el seg 

* Under 6 & 7 Geo. V,c 15, » 12 

• 10 & 11 Geo V , c 55 (see p 906). 
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of that machinery is hardly within the scope of the present work, 
and therefore a brief statement only can be made 1 

58. In the case of the army, as in that of the civil departments 
of Government, Parliament grants the necessary money on esti¬ 
mates submitted by the Crown, and the money granted is expended 
by the Crown, subject to control and audit on the part of Parlia¬ 
ment 2 

59 The pay of the soldiers of each regiment was formerly 
issued to the colonel by the Paymaster ^General (a civil officer, and 
often a member of Parliament), and his subordinates, who were 
civilians It is now practically issued by the Paymaster-General 
and disbursed through company, &c , commanders, each of 
whom renders an account of issues of pay to the regimental pay¬ 
masters, who keep an account for each individual soldier 

60 The clothing of each regiment used to be supplied by the 
colonel, according to a pattern selected by a clothing board, and 
was paid for by him out of his allowance for " off-reckonings " , 
but since 1854 the clothing has been supplied dnect by the clothing 
department 

61. The money granted for military stores was formerly ex¬ 
pended by the civil part of the Board of Ordnance, a department 
which dates back before the Restoiation, and of which the chief 
was the Master-General of the Ordnance, often a Cabinet Minister 

62, The money granted for barracks, after being for a time 
expended under a special barrack department, \\ hu h w as at first of 
a purely military character, and afterwards partly civil, was 
eventually transferred to the Board of Ordnance 

63 The money granted for provisions and transport was ex¬ 
pended through the Commissariat, who were ci\ ilians and officials 
of the Commissioners of the Treasury From 1704 to 1836 there 
were other civil officers, called Controllers of Army Accounts, 
whose duty it was to examine and chc ck army accounts and con¬ 
tracts, and to report to the Treasury on frauds and abuses One 
of them was sometimes present with the army Their office was in 
1836 merged in the Board of Audit 

64 For many years, besides the expenditure of the sums 
which were voted by Parliament upon estimates, there were 
expended large sums known as “ army extraordmanes/' which 
began with extraordinary expenses which could not be foreseen 
when the estimates were submitted to Parliament, but the system 
became an abuse, and was ultimately abolished in 1836 While it 
existed, the money was expended at first entirely by military 
officers, but during the nineteenth century partly by military 
officers and partly through the Commissariat or other civil officers 

65 The office of Secretary at War dates from the reign of 
Charles II and began as that of a private secretary to the Sovereign 
in military matters This officer afterwards usually held a seat 
m Parliament as one of the Ministry His position and duties 
were vague, but he undoubtedly was a civil officer, and had, 
especially after 1783 (Burke's Act), great control over the financial 
and other civil administration of the army, after 1783 he was 

1 Tor * fuller account, see Clodc, Mil Forets, chs vi, vn, xxi, xxm,on which the following 
summary is founded 

1 I or early instances of this control, see Forster's Life of Sir J Eliot, 1 158 
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responsible for the estimates of military expenditure submitted Ch IX 
to Parliament, but he had no direct control over the artillery or — 
engineers, or over the maUnel of the force He was, however, 
subordinate to the Cabmet, and especially to the third Secretary 
of State, when that office was created 1 The duties of the office o± 

Secretary at War were taken over by the Secretary of State in 1855, 
and the office was abolished in 1863 2 

66. By the side of the civilian officers above-mentioned there Com 
was the purely military administration, which remained under ch"? 1 aVd’ 
the direction of the Sovereign as Commander-in-Chief, assisted by Judge 

a board of general officers, till the establishment of the office of General 1 
the General Commanding-in-Chief in 1793 3 The administration 
of military law was, however, checked by the Judge-Advocate- 
General, a Privy Councillor, and usually a member of Parliament 
and one of the ministers of the day, who advised the Sovereign 
on the legality of the proceedings of courts-martial 4 The office 
of Judge-Advocate-General, having ceased to be paid, was, in 
1892, made non-political, and was, from that date down to 1905, 
held by the President of the Probate, Divorce, and Admiralty 
Division In that year, on a new appointment being made to the 
office, the position of the J udge-Advocate-General was consider¬ 
ably altered He is now a permanent official under the orders of, 
and acting as legal adviser to, the Secretary of State, he is no 
longer a Privy Councillor, nor does he advise the Crown directly 

The office of Commander-m-Chief ceased to exist in the early 
part of 1904, and the Patent creating the Army Council (February, 

1904) 5 * * transferred to that body among other powers the powers 
theretofore exercised by the Comma nder-in-Chief under the Royal 
Prerogative 

67. At the end of the eighteenth century, a third Secretary- Secretary of 
ship of State 8 was created, the holder of which was to have a f ° r 
general superintendence of the army and the colonies During 

the peace after 1815, when the army was less important, and 
the colonies grew more important, the colonial part of the work 
absorbed most of the Secretary of State's attention The out¬ 
break of the Crimean War again called greater attention to the 
army, and in 1854 a new Secretary of State was created, and shortly 
afterwards the whole civil administration of the army was placed 
in Ins hands The powers and duties of the Board of Ordnance 
and of the Secretary at War were transferred to him, and the 
commissariat officials, and also the Paymaster-General, so far as 


1 See pira 67 below, and Clode, Mil Forces, chaps iv , xxi 

3 26 & 27 Viet , c 12 

8 See Clode, Mil forces, chap xxvi The Sovereign was Commander in Chief, unless 
the office was granted away The Duke of Marlborough, tn Queen Anne’s reign, was appointed 
Coraraander-in-Chief,and commissioned officers by his own authority The Duke of Cambridge 
was appointed Commander in Chief in 1887, but had no power under the Patent to issue 
commissions, and neither Lord Wolseley, who succeed'd the Duke of Cambridge as Com¬ 
mander in Chief in 1895, nor Lord Roberts, who succeeded to the office in 1901, had power 
to issue commissions In India there is a Commander in Chief, but without power 
to commission officers, except temporarily, until the Kmg's pleasure is taken 

4 Clode, Mil Forces, chap xxvii 

* See para 68 below 

8 All the Secretaries of State, now seven m number, have equal powers, so that, though 
m practice different Secretaries of State administer different departments, technically 

there is no distinction between them A third Secretary of State had been created 
in 1768, but the office was abolished in 1782 by 22 Geo III, c 82 It was, however, 
revived in 179-4, Sir Erskme May, Constitutional History, ill 360, Clode, Mil Forc< s. 

u J20 
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Gh IX concerned tne army, were also placed under his orders 1 In 
— J858 the commissariat officials were made military officers subject 

to the direction of the general commanding the force to which they 
were attached But whether the officials engaged in the admin¬ 
istration and discipline of the army are civil or military, the 
Secretary of State for War, a member of one of the Houses of 
Parliament and a Cabinet Minister, is responsible for the acts of 
all of them, and is the constitutional and responsible adviser of 
the Crow n in all questions connected with the army The ultimate 
responsibility of the Secretary of State was m no way affected by 
the reorganisation of the War Office and creation of the Army 
Council in 1904 

In 1870 the transfer of the officers who exercised the military 
administrative functions from the Horse Guards to the War Office 
hi ought every branch of arm> administration under the direct and 
immediate control of the Secretary of State 'i he actual army 
administration was divided between the officer Commanding-] n- 
( luef, the Surveyor-General of Oidnancc, and the Financial 
Secretary In 18S8 3 the Commandcr-m-Cluef became solely 
responsible to the Secretary ot State not only for the efficiency of 
the men but also ot the tnafruel, the responsibility for all accounts, 
contiacts, and manufactuicj remaining with the Financial Secre¬ 
tary Ihis concentration of military responsibility m the Com- 
mander-m-Cha t was abol sh< d in 1895 3 and dmded between 
(1) the Commnnder-m-Chicf, who retained the responsibility for 
general comm md over the military forces at home and abroad, 
and the goner il supervision of the nnhtaiy dcpaitments of the 
War Office , (2) the Adjutant-General, who w r as icsponsibie lor 
the disc ipline and training oi the troops, and *or recruiting and dis¬ 
charging , (3) the Quartermaster-General, who had direct (harge 
of the food, forage, quarters, fuel, and transport of the army, and 
of the pay depart ment, (4) the Inspectoi -Gcner* 1 of Fortffications, 
who had charge of barracks, fortilications, dec , and of the engineer 
services , and (5) the Director-General of Ordnance, wffio issued 
demands for, inspected, and had custody of wailikc stoics and 
equipment, dealt with patterns and inventions, and administered 
the Army Ordnance Department an I Corps Each of these five 
officers was directly responsible for his department to the Secretary 
of State 

A further change was made m 1901, 4 when the Military Depart¬ 
ment was divided into four, instead of five, departments, the 
Adjutant-General being made subordinate to the Commandcr-m- 
Chief, while the Inspector-General of Fortifications, the Quarter¬ 
master-General, and the Director-General of Ordnance remained in 
the same position as under the Order of 1899 
Arm> 68. The question of the organisation of the army and the 

Council War Office again came to the front on the conclusion of the war 
* m South Africa, and m 1904 (following the lines of the report 


3 See 18 & 19 Viet cc 10 11, 26 & 27 Viet c 12 
8 Orders in Council of 29th December, 1887, ind 21st February, 1888 
a Order in Council of 21st November, 1895 An Order in Council of the 7th Match, 1899, 
superseded the Order of 1895, but substantially reproduced its provisions, except that the 
direction of Army Factories was transferred to the Ordnance Branch, subject to tne financial 
control of the Financial Secretary 

* Older in Council of 4th No\tmber, 1901 
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of the War Office (Reconstitution) Committee 1 ) the admimstra- Ch. IX 
tion of the army was placed in the hands of an Army Council, 
created by Letters Patent of the 6th February, 1904 These 
Letters Patent vested in that Council all the prerogative powers 
Df the Crown in relation to the army which had theretofore 
been exercised by the Secretary of State, the Commander-in- 
Chief, and other principal officials, and by the Army (Annual) Act 
of 1909 there were transferred to the Army Council all the powers 
of the Commander-m-Chief and the Adjutant-General under the 
Army Act, and various other statutory duties set out in detail in 
the second schedule to the Act of 1909 

The Council originally consisted of seven members, viz the 
Secietary of State, four Military Members (the Chief of the General 
Staff, the Adjutant-General, the Quartermaster-General, and the 
Master-General of Ordnance), a Finance Member and a Civil 
Member 

The Secretary of State remained responsible to the Crown and 
Parliament for all the business of the Council, while under him the 
business was divided up as follows —The Military Members were 
responsible for the administration of so much ol the business 
relating to army organisation, disposition, personnel, armament 
and maintenance as was assigned to them or any one of them by the 
Secretary of State , the Finance Member was charged with army 
finance, and the Civil Member was responsible for the non-effective 
votes The Secretary of State could assign an> other business either 
to the Finance Member or the Civil Member Tne Finance 
Member was assisted by an Assistant Financial Secretary who 
allowed and paid all moneys for army services, audited all cash 
expenditure, and prepared the accounts of that expenditure for 
Parliament 2 1 

In addition to the above officials, there was an Inspector- 
General of the Home Forces, and an Inspector-General of the Over¬ 
seas Forces, who acted under the orders of the Army Council, to 
whom they were charged with reporting as to the training and 
efficiency of the troops, the readiness and fitness of the army for 
war, and generally on the practical results of the policy of the 
Council The Home and Overseas Inspectorates were amalga¬ 
mated m 1914 into a single appointment held by an officer 
designated the Inspector-General of the Forces , this appoint¬ 
ment lapsed the same year 

69 During the period of the Great War the Army Council was Army 
temporarily increased The additions were as follows —(1) the cgjjertg 
Deputy Chief of the Imperial General Staff, from December, 1915, 
to September, 1922 ; (2) the Director-General of Military Aero¬ 
nautics from February, 1916, to 1918, when the Air Ministry was 
formed, (3) the Permanent Military Repiesentative at the Supreme 
War Council, Versailles, in February, 1918, who ceased to be a 
member shortly afterwards, his name being omitted from the 
Letters Patent of 20th April, 1918, (4) the Director-General of 
Movements and Railways from February, 1917, to May, 1919, 

(5) the Surveyor-General of Supply, from May, 1917, to April, 

192L (This latter post had been anticipated in December, 1914 

J Parliamentary Papers, 1904 Cd 1968 

1 Orders in Council of 10th August, 1904 

( 1210 ) 
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(to August, 1915), by the appointment of an additional Civilian 
Member to supervise army contracts ) The first three of these 
appointments were Military Members, and the last two Civilian 
Members 

During this period the allocation of duties among the 
members of the Council was frequently varied The most 
important change was in 1916, when by Order in Council of 27th 
January, the Chief of the Imperial General Staff was entrusted 
with the responsibility for issuing the orders of the Government 
in regard to military operations This arrangement was termin¬ 
ated in February, 1918 From July to December, 1916, and from 
April, 1918, to January, 1919, the Under-Secretary of State acted 
as the deputy of the Secretary of State m all matters affecting 
administration He also became Vice-President of the Army 
Council, an arrangement which still continues, and the title of 
Civil Member lapsed 

70. In June, 1920, the Secretary of the War Office and the 
Joint Secretary of the War Office (formerly Assistant Financial 
Secretary) were appointed members of the Army Council The 
former is still a member (as well as Secretary) of the Council under 
the title of Permanent Under-Secietary of State for War, but 
the other appointment lapsed m March, 1924 

71. The Council at present consists of the Secretary of State 
for War (President) , the Under-Secretaiy of State for War 
(Vice-President) , four Military Members, viz —the Chief of the 
Imperial General Staff (First Military Member), the Adjutant- 
General (Second Military Member), the Quartermaster-General 
(Third Military Member), and the Master-General of the Ordnance 
(Fourth Military Member) , the Financial Secretary of the War 
Office (Finance Member) , and the Permanent Under-Secretary 
of State for War, who is also the Secretary ot the Council 

By the Order in Council of 21st March, 1924, the Undei -Secretary 
of State is responsible to the Secretary of State for the adminis¬ 
tration of the Territorial Army Associations and War Department 
lands The four Mihtai y Members are responsible to the Secretary 
of State for the administration of so much of the business relating 
to the organisation, disposition, personnel, armament and main¬ 
tenance of the army as is assigned to them, or each of them, by the 
Secretary of State The Finance Member is responsible to the 
Secretary of State for the finance of the army, and the Permanent 
Under-Secretary of State is responsible to the Secretary of State 
for the preparation of all official communications of the Council, 
and for the interior economy of the War Office , he is also respon¬ 
sible as Accounting Officer of Army Votes, Funds and Accounts, for 
the control of expenditure and for advising the Secretary of State 
and the administrative officers at the War Office and in commands 
on all questions of army expenditure The Under-Secretary of 
State, the Finance Member and the Permanent Under-Secretary 
of State may also have other business assigned to them by the 
Secretary of Stale 

72. During the Great War, three new ministries, viz t the 
Ministry of Munitions of War, the Ministry of Pensions and the 
Air Ministry, were created out of the War Office (and Admiralty), 
while another, the Ministry of National Service, added to its 
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existing duties in 1917, by taking over from the Adjutant-General's 
Department the task of obtaining men for the army 

The Ministry of Munitions was established m June, 1915, 1 to 
deal with all matters relating to the supply of munitions for the 
purposes of the war The branches of the War Office which had 
previously dealt with the supply of munitions were transferred 
to the new Ministry In 1921 2 the Ministry ceased to exist and 
the War Office resumed responsibility for the duties which had 
previously been transferred 

The Ministry of Pensions was created m December, 1916, 3 and 
in February, 1917, took over the duties relating to disability 
pensions previously discharged by the Lords of the Admiralty, 
the Army Council and the Chelsea Commissioners In 1921 4 
the duties of the Ministry in regard to disability pensions incurred 
in times of peace were re-transferred to the Departments from 
which they had been taken in 1917, but the Ministry still exists 
to deal with disability pensions payable m respect of the Great 
War or former wars 

The Air Ministry was cieated m 1918 In February, 1917, 5 an 
Air Board was created, on which the Director-General of 
Military Aeronautics had a seat Ihe Admiralty and Ministry of 
Munitions were also represented Ihe Board was responsible for 
design and for the allocation of aircraft between the naval and 
military wings of the air service Ihe continued growth of this 
Department led to the Air Force (Constitution) Act, 1917, 6 which 
provided for the establishment of a Ministry for Air and an 
Air Council, under a Stcielaryof State Ihe Council was estab¬ 
lished on 3rd January, 1918, by Older in Council, and the new 
Royal Air Force, in which were amalgamated the Royal Naval Air 
Service and the Royal Flying Corps, came foimally into being on 
1st April, 19IS 

The Ministry of National Service was formed in August, 1917, 7 
to prepare estimates of available man power and to deal with man 
power requirements of the army and vital industries By an 
Order in Council of 23rd October, 1917, the business of recruiting 
was transferred from the War Office to the Ministry It was re¬ 
transferred to ihe War Office in January, 1919 

73. The audit of military accounts has remained independent 
of the Secretary of State, and is now conducted on behalf of the 
House of Commons by the Audit Department under the Comp¬ 
troller-General of the Receipt and Issue of His Majesty's Exchequer 
and the Auditor-General of the Public Accounts, commonly called 
the Comptroller and Auditor-Geneial 

3 MILITI4 

General Sketch of History 

74. It must be borne in mind that paras 75-124 of this chapter 
relate to the old militia, which, until 1908, was raised under the 

1 5 & 6 Gro V, c 51. — 

■ 11 Geo V, c 8 

a 6 & 7 Geo V, c 05 

* 10 & 11 Geo V, e 23 

6 6 & 7 Geo V, c 68 

• 7 & 8 Geo V, c 51 

7 7 Geo V, o 6 (which becamo spent on 31st August, 1922) 
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Militia Acts, which were repealed m 1921 by the Territorial 
Army and Militia Act of that year 1 

By the same enactment the title of 44 Militia ” was given to the 
Special Reserve, which can be raised under the Territorial and 
Reserve Forces Act, 1907 2 

75. The history of the old militia, since the Restoration in 1660, 
divides itself into five periods (1) from 1660 to 1757, (2) from 
1757 to 1815, (3) from 1815 to 1852, during which the militia was 
practically in abeyance, (4) from 1852 to 1908, during which the 
volunteer militia existed, and (5) from 1908 to 1921, during which 
no militia was raised 

76. The militia, as it existed in 1907, was the general or regular 
militia, as distinguished from the local militia which was established 
at the beginning of the last century At the beginning of the 
nineteenth century also several Acts were passed relating to 
forces other than the regulars and militia, which will require 
notice 3 

77. The command of the trained bands, or militia, and the 
disposal of their arms, and the appointment and removal of 
the lieutenants of counties had, as before mentioned, formed 
one of the principal subjects of dispute between Charles I and 
the Long Parliament, in the course of which the name 44 militia ” 
came into general use 4 On the Restoration, therefore, it 
was necessary that these questions should be dealt with, 
and a Bill for settling the militia was introduced into the 
Commons in the Parliament by which Charles II was recalled, 
but met with gieat opposition, 44 because there was martial 
law provided in it " 5 Consequently, though the feudal levy 
was abolished, Parliament was dissolved before any militia Bill 
could be passed In the next Parliament the question was at 
once taken into consideration, and an Act was passed 6 to legalise 
for a year the training of 44 the militia and land forces ” under the 
lieutenants of counties, to whom Charles II had in the meanwhile 
issued commissions 

78. In the following year (1662) an Act was passed 44 for order¬ 
ing the forces in the several counties in the kingdom ” , and by this 
Act, as amended by an Act passed in 1663, the militia was at 
length organised, and the trained bands, except in the City of 


1 11 & 12 Geo V, c 37 

2 See para 125 

8 As to these Acts and the local militia, see para 115, et seq 

4 See above, para 22 44 Militia ” seems to have been used as early as 1590 , see Scott’s 

British Army, 1 448 (note), Bacon’s Essays, and Raikes’ History of the Honouiable Artillery 
Compy , i 106, 110, and it is constantly used in the reports of the proceedings in Parliament 
in 1640 and 1641 , Cobbett. Pari Hist ,n , though Whitelocke,in 1641, speaks of it as “ this 
new word, this hard word ' , ibid , li 1078, Rushworth, Historical Collections, in pt l 525, 
Clode, Mu Forces, i 31 (note) 

4 Comm Journ Cobbett, Pari Hist ,iv 145 

6 18 Cha. II, stat. 1 , c 6 The preamble refers to the pending Bill for the militia 
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London, were ordered to be discontinued 1 Further provision Ch. IX 
was made for the new force by Acts of the subsequent reigns, 2 
and it was called out in 1690 on the occasion of the French invasion, 
and again during the rebellions of 1715 and 1745 3 

79 . The rebellion of 1745 brought into notice the general Second 
inefficiency of the force, and in 1756 attention was called by a JSSrganisa 
panic as to a French invasion, and by the introduction of Hano- tion of afte| 
venan troops, for which the apprehended invasion had been made “bcihon of 
an excuse, to the necessity of strengthening the national defensive 1745 
foices Accordingly, in 1757 (rather against the will of the 
Ministers, and only for a period of five years) an Act was passed 
by which the force was reorganised on nearly the same basis as 
that on which the balloted militia rested in the 19th century 4 
Opposition arose in several counties to the execution of this Act, 
and difficulty was experienced in obtaining officers 6 , and several 
Acts were subsequently passed for the purpose of enforcing the 
execution of the law Progress was, however, made, and the force 
was embodied in the year 1759 0 

80 The Acts relating to the militia were consolidated in 1761, 7 Consohda 
and again m 1786, when the greater number of the regiments 
had been raised, 8 and the utility of the force was emphatically Acts 
recognised by Parliament in the preamble to the consolidating 
Act 9 The Acts were again consolidated in 1802, after the peace 
of Amiens, by 42 Geo III, c 90, which was subsequently amended 10 

1 14 Ctn II, c 3 , 15 Cha II, c 4 As to the discontinuance of the trained bands in fact, 
see Clode, Mil i orces, i 86 The old power to enlist and levy the trained bands in the City 
of London continued unaltered (being saved by the various Militia Acts) until 1794, when an 
Act was passed (3t G^o III, c 81), for the organisation of a militia force in the City This 
Act (as amended by 35 Geo III, c 27) was subsequently repealed by 36 Geo III, c 92 , 
and that Act, as amindid bv 39 Geo III, c 82 (see also 42 Gto III, c 90, s 153), was in its 
turn repea'ed by 1 Geo Iv, c 100, which is still partly in force (see 11 & 12 Geo V, c 37, 
sched 2) As to the us< of the term " trained bands "in the above Acts, see Raikcs* History 
of the Honourable Artiihry Company, n 146 

3 7 vfe 8 Will III, c 16, which, after being rc emeted by 9 Will III, c 31, 11 Will III, 

c 14,12 Will III, c 8 was made pirpetual , 1 Ann stat 2, c 15, 4 & 5 Ann c 10, b Ann 

C 28, 10 \nn c 33, 1 G^o I, stat 2, c 14, 9 Geo I, c 8, 19 Geo II, c 2 f 

3 See preamble to 2 Will &Mar,sess 2, c 12, and 7 Geo II, c 23 Loid Mahon, Hist of 

England, m 398-422 

4 30 Geo II, c 25, amended by 31 Geo II, c 26, 32 Geo II c 20, 33 Geo II, cc 22, 24 
See Cirde, Mil Torces, l 39-42, Cobbctt, Pari Hist , xv 782, Lord Mialion, History of 
Enghnd, iv M3 

5 Clode, Mil Torcc s, l 39, Lord Mahon, History of England, iv 134 

6 Clode, Mil Forces, i 40 

7 By 2 Geo III, c 20, which was at first enacted for seven years only, but was made 
perpetual by 9 Geo III, c 42 It was amended by 4 Geo III, c 17, 5 Geo III, cc 34,36, 

6 Geo III c 30, 7 Geo III, cc 15, 17, 9 Geo III, c 42 11 Geo III, c 32, 16 Gto III, 

c 3, 18 Geo III f cc 14,59, 19 Gto lll.ee 72,76, 20 Gto III.cc 8,44, 21 Gto HI, 
cc 7,18, 22 Geo III, cc 6,62, 24 Geo IH.sess l,c 13 

8 In the circular of 30th Aptil, 1833 (printed in Clode’s Militia Act, 1875), the regiments 
are described as having been raised as follows 47 before the peace of 1763, 22 between the 
peace of 1763and thcpeaceof 1783, and 21 for the revolutionary war This circular announced 
♦heir precedence as settled by lot 

9 Si c Clode, M>1 Forces, i 43 The Act of 1786 (26 Geo III, c 107) was amended by 33 
Geo III, c 8 , 34 Gto III, cc 16, 47 , *5 Gto III, c 83 , 38 Geo III, c 55 , 39 Geo III, 
cc 90, 106 , 39 & 40 Geo III, c 1 , 42 Geo III, c 12 In addition to these Acts, several 
Acts were passed relating to the supplementary militia, t e , an addition to the militia abqve 
the quota, and also Acts relating to the militia of particular localities winch had separate 
militia corps, namely— 

(1) The City of London, 34 Geo III, c 81, and 35 Geo III, c 27, which were consolidated 
by 38 Geo III, c 92, and that Act as amended by 39 Geo III, c 82, was saved m 1802 by 
42 Geo III, c 90, s 153, but was repealed in 1820 by 1 Geo IV, c 100 

(2) The Militia in the Stannaries, known as the " Regiment of Miners," 38 Geo III, c 74, 
and 42 Geo III, c 72, the latter o i which recites that a great length of time had elapsed since 
any commission had issued to the Warden of the Stannaries to array, arm, and exercise the 
miners See Militia Act, 1882, s 49 

The separate Militia of the Tower Hamlets (37 Geo III, cc 25, 75) was merged in the 
Militia of the County of London by the Local Government Act, 1888, s 91 

10 See especially 43 Geo III, c 50, 51 Geo III, c 118, 15&16Vict.c 50 , 23 $ 24 Viet 
c 120. 
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lie tween 1802 and tlic peace in 1815, numerous additional Acts 
were passed with respect to the militia, some of which were of a 
permanent character, but the greater number were temporary 
measures, and had reference either to the iclations between the 
militia and the other forces then raised under certain special Acts, 
or to enlisting men for the militia by beat of drum, or to enlistment 
from the militia into the army 1 Except in the years 1830 and 
1831, 2 a ballot for the militia does not seem ever to have been 
actually held since 1810 3 A motion in Parliament in 1813 to 
suspend the ballot was defeated, and m 1814, on a motion in rela¬ 
tion to the disembodiment of the militia, reference was made to 
the hardship of keeping balloted men away from their families 4 

81 . After the peace of 1815 the militia was allowed practically 
to fall into abeyance, although the permanent staff were main¬ 
tained The first step was to allow the annual training to be 
suspended by Older m Council 5 Then, from 1829 to 1S65, an 
Act was passed annually suspending all proceedings for raising the 
militia by ballot, unless ordered by Order m Council, and the Act 
of that year was annually continued by the Expiring Laws Con 
tmuance Act 6 until 1921, when it was repealed with the remaining 
Militia Acts 

82 In 1848 some excitement was felt with respect to the 
military position of the country m consequence of the great increase 
of armaments on the Continent, particularly in France The 
subject was mentioned in Parliament, and the Prime Minister 
(Lord John Russell), in making his financial statement in 1848, 
expressed his intention of introducing a Bill for re-establishing the 
militia Nothing, however, was done unfil 1852, when he pro¬ 
posed to reorganise the local militia, but this proposal was rejected 
by the House of Commons, in favour of an amendment (proposed by 
Lord Palmerston) to reorganise the regular militia This vote 
led to a change of Ministry, and the next Ministry, of Lord Derby, 
introduced a Bill for reorganising the regular militia, which was 
ultimately passed into law, 7 and thereafter the militia was, down 
to 1908, raised by voluntary enlistment The militia law was 
amended from time to time between 1852 and 1875 by Acts, 
some portions of which applied to the volunteer militia, and others 
only to the force when raisrd bv bn Hot 8 


1 See 43 Geo III, c 10 c 19, c 47 o SO, c 100 44 Geo III c 54 * 16, e 56, 45 Geo 
III, c 31 , 46 Geo III, c 91, c 140 47 Gr o IU, s ss 2, c 57, c 71 , 49 Gio III, c 4, c 53 , 
50 Geo III.cc 24,25, 51 Geo III,C 17, c 20, c 118 c 12S , 53 Geo III, c 81,54 Geo III , 
c 11 , 65 Geo III, c 65, c 168 As to these Acts, their reasons and effect, see Clode, Mil 
Forces, i 287 Besides the above, there were Acts relating to Scotland and Ireland 

* See note 6 below 

3 See Mr Clode’s evidence and App XVII to report of Mr Stanley's Militia Committee, 
1876 (Parliamentary Paper, 1877, C —1654) 

4 Clode Mil Forces, i 290-299 , Annual Register, 1SI3, p 207 

6 First, by a temporary Act, in 1816 {56 Geo III, c 64), and in 1817 by a pc rmanent Act 
(57 Geo III, c 57), under which orders for suspension were made in almost every year 

* 10 Geo IV, c 10 Orders in Council directing a ballot were made and put in force in 
1830 and 1831 (Clode, Mil horers, i 47, Parliamentary Papers, 1834, vol 42, 103, Life 
and Struggles of William Lovett, p 65 , Hansard (1832), x 376) The Act of 1865 was 
28 & 29 Viet c 46 The number of the permanent staff was reduced by the Act of 1829, 
and again in 1835 by 5 &6W61 IV,c 37, which also provided for the militia store* of a county 
being transferred to the Ordnance Department 

7 15 & 16 Viet , c 50 See Hansard’s Parliamentary Debates for the years 1848 and 
1852 , Clode, Mil Forces, i 46, 305-307 

* See 16 & 17 Viet , cc 116, 133 (England) 17 & 18 Viet , c 13, c 105 (England), c 106 
(Scotland), c 107 (Ireland) 18 & 19 Viet , c 19 (Ireland), c 100 , 22 & 23 Via , c JS 
23 & 24 Via , c 94 , c 120 (Lngland), 32 & 33 Via , c 13, 33 & 34 Vict t| c 68 , 34 * ib 
Viet*, «. 86 * 36 & 37 Via., c 6S* 
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83. In 1875 the enactments which related to the volunteer MiiniaAct, 
militia, and also those which related to the organisation, command, 
government, and service of the force, whether raised by ballot 
or by voluntary enlistment, were consolidated by the Militia 
Voluntary Enlistment Act, 1875 (38 & 39 Viet, c 69), which was 
subsequently replaced by the Militia Act, 1882 (45 & 46 Viet, c 49) 

Both of these Acts left unrepealed those enactments which related 
solely to the raising of men by ballot 

Raising of the Militia 

84 The Act of 1662 followed the old law by requiring owners Raising of 
of property to furnish lioises, horsemen, foot soldiers, and arms, 
as specified m the Act, in propoi tioa to the value of their property, 
and the liability of persons of small property was to be discharged 
out of a rate levied in the parish for foot soldiers and arms The 
Act, though not expressly recognising volunteers, enacted that a 
person liable should not be obliged to serve m person, but might 
provide an approved substitute 

85. In 1757 the mode of raising the men was entirely changed, Alteration 
a liability on the part of the county and parish to provide men in mode (>f 
being substituted for a liability on the part of individuals A ra l i75$ m ° n 
certain number of men specified in the Act (usually known as the 
quota) were to be raised in each county, subject to certain powers 
of re-adjustment by the Privy Council Lists of all men between 
the ages of eighteen and fifty in every parish in each county (except 
those expressly exempted) were to be sent to the lord lieutenant 
and the deputy lieutenants, who were to hold meetings, and ap¬ 
portion the quota of the county among the diflerent sub-divisions, 
and again sub-divide the quota of each sub-division among the 
parishes in proportion to their populations, and then choose men 
by lot from each parish list up to the number apportioned to that 
parish Every man so chosen had to serve for three years, or to 
provide a substitute, and vacancies were to be filled from time to 
time by a like process of ballot, which was to be repeated every 
three years The above was practically the ballot system as it 
existed immediately before the repeal of the Acts m 1921, although 
it had been frequently modified in details Thus, the age of 
men liable to serve was altered from time to time, and was, 
under the Act of I860, 1 fixed between 18 and 30 Exemptions 
also were added, as, for instance, the exemption of a poor man with 
more than one child 2 On the other hand, the term of service 
was extended from three years to five 

86 In 1761 the raising of the militia was made compulsory by Fine for not 
the imposition on counties of an annual fine for not raising the 
quota 3 This fine was at first 5/ for each man deficient, at one q ° a 
period it was as high as 60/ , and later 10/ per man 


J 23 & 24 Viet c 120 

42 Geo III, c 00, s 43 At first Protestants alone were capable of serving, this 
r . c ^r? tlon was abohsll( d lr * 1797 for the supplementary militia (37 Geo III, c 22), and in 
1802 for the regular militia 

2 Geo III, c 20, md amending Acts This was re-enacted m 1769 (9 Geo III, c 42, 
which Act states that militia had not been raised in some counties), and again on the con¬ 
solidation of 1786 (26 Geo III, c 107, s 116, &c), and at the beginning of the nineteenth 
century, 42 Gwo III, c 90, s 158, c 91, s 150 (as to Scotland ) 
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87, Besides the substitutes allowed after 1662, the Act of 
1758 enabled a parish to offer volunteers, and if they were accepted, 
to escape to that extent the liability to a ballot If a volunteer 
so accepted failed to appear and be sworn and enrolled, the parish 
was bound to find another, or to pay out of the rates a fine of 101 1 
The Act of 1758 further empowered captains, on the embodiment 
of the militia, to augment their companies by volunteers, and this 
and the amending Acts enabled lords lieutenant of counties to 
accept, first, single volunteers, and then whole companies of 
volunteers with their officers 2 At the end of the 18tli century 
these volunteers developed into a separate lorce under separate 
Acts 

88 In 1810 the enlistment m the militia of volunteers by beat 
of drum as supernumeraries, to a number exceeding the reguhu 
quota, was authorised, and the ballot was only to be resorted to m 
case of a deficiency 3 I he militia was thus a fone raised by 
ballot with the subsidiary aid of voluntary enlistment In 1852, 
however, the system was changed, and the militia became a force of 
voluntarily enlisted men, with the ballot m reserve, as the Act of 
that year empowered the Crown in England to resort to the 
ballot, m case the quota m any county was not raised by \oluntary 
enlistment, and also m case of invasion or imminent danger In 
1854 Acts were passed which provided for the raising of militiamen 
both m Scotland and Ireland by voluntary enlistment 4 * 

The militia when last i aised consisted entirely of men voluntarily 
enlisted under the directions of the Secretary of State for War, 
and the suspension of the enactments as to the ballot was annually 
continued until 1921 (see para 81) 

89 In 1662 the number of men to be raised was not limited, 
except so far as it depended on the wcilth and number of the 
persons liable to furnish or contrihuti to furnish men and horses 

90 In 1757 the number to be raised was limited by the Act 
which fixed the quota to be raised by each county The quota 
was altered from time to time, and in 1797 an addition to the 
quota, called the supplementary militia, was made, to last during 
the war, but it was soon merged in the regular militia 6 Under 
the Act of 1802 the Privy Council were to fix the quota every ten 
years, guided by the proportion between the number of men liable 
to serve (as appearing from the lists) and the quota fixed by the 
Act, and the Crown had power to increase the quota in time of 
invasion or rebellion The Acts from 1852 to 1860, reorganising 
the militia, fixed the total number to be raised, with power to the 


1 31 Geo II, c 26, s 17 A parish might practically discharge its liability to provide 
militiamen by paying the fine for non attendance of a volunteer, which under 31 Geo II, 
c« 26, as stated in the text, was 10/ per head , and in 1761 and subsequently, parishes were 
authorised to give bounties out of the lates to volunteers , this led also to half of the current 
pnee of a volunteer being paid out of the rates to a balloted man or a substitute , 2 Geo 
III.c 20, ss 45,47, 42 Geo III, c 90 ss 42, 122 

8 2 Geo III, c 20, s 120, 18 Geo III c 59 s 8 , 9 Geo III.c 76, these provisions were 
not re-enacted in the consolidation of 1786, but the power was renewed temporarily by 34 
Geo III, c 16, which developed the volunteers as a separate force See Clode, Mil Forces, 
i 80 , and below, para 126, el setj 

• Clode, Mil Forces, i 290-299 Only 797 men were actually raised by ballot, and there 
were 14,156 substitutes for balloted men See App XVII to report of Mr Stanley's Com 
unttee on the Militia, 1876 (Parliamentary Paper, 1877 C —1654) 

4 17 & 18 Viet f cc. 106, 107 

* 87 Geo III,c 3, amended by 37 Geo III,c 22, and 38 Geo III, cc, 17,18,19,55, merged 

in the general militia by 39 Geo III ,c 106. 
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Crown to increase it in case of actual invasion or imminent danger 
thereof 1 

91. The Act of 1871 (re-enacted in the Militia Act, 1882) 
directed that the numbers of the militia should be such as should 
from time to time be provided by Parliament, 2 and such provision 
was in effect made by a vote of the sum required for the pay of 
a specified number of men, and the application of such sum by the 
Appropriation Act of each year The quotas (which were only 
required in the event of a ballot) were to be fixed by the Privy 
Council 3 , the last quota was fixed in 1852 

92 Under the Act of 1662 militiamen were liable to be called 
out for training and exercise, and also m the case of invasion, 
insurrection, or rebellion 

93. In 1757 the service of the militia was placed nearly in the 
position in which it remained until 1870, that is to say, the force 
was to be annually trained and exercised for a limited time, 
, while in case of actual invasion or imminent danger thereof, or m 
case of rebellion, the Crown could order the force, or any part of 
it, to be drawn out and embodied The period for the annual 
training was originally fixed in the Act, but afterwaids left to be 
determined by the Crown , it was not to be less than 21, nor more 
than 56 days, and the Crown could dispense with it entirely In 
1860 a preliminary training was required from every militiaman 
on his first entering the force 4 * 

94 The power of embodying the foice in cases other than those 
before mentioned, after having been conferred on the Crown at 
various times by temporary measures, 6 was ultimately perman¬ 
ently enacted In 1854 (the Crimean War) the Queen was 
authorised to embody the militia whenever a state of war existed 
between Her Majesty and any foreign power 6 , but in 1870 
the old provisions were superseded by the enactments authorising 
the embodiment in case of imminent national danger or great 
emergency, which were re-enacted in 1882, and remained in foref* 
until the repeal of the Militia Acts m 1921 7 After 1757 the law 
required that the cause of embodiment should be communicated 
to Parliament if sitting, or declared in Council and notified by 
proclamation if Parliament was not sitting, and that, thereupon, 
Parliament, if adjourned or prorogued, should meet within a 
limited time, which under the Act of 1882 was 10 days 

95. The militia was liable to serve m any part of the kingdom, 
but not out of it, and under this rule the English militia were 
originally not liable to serve in Scotland or Ireland, but later the 


1 15 & 16 Viet ,c 50 , 17 & 18 Viet , cc 106 107 , 23 & 24 Viet , c 94, ss 20 & 21 

* 34 & 35 Viet , c 86, ss 6, 7, 9, re enacted by 45 & 46 Viet , c 49, s 3 

* 45 & 46 Viet , c 49, s 37 

4 23 & 24 Viet ,c 4,s 14, o 120, s 19 , 34 & 35 Viet , c 86, s 8, 45 & 40 Viet , c 49, 

s 14 

6 In 1776, with a view to the suppression of the rebellion in America, embodiment was 
authorised in case of rebellion in Great Britain or any territories or dominions thereunto 
belonging, by 16 Geo III, c 3, in 1815 on ** the prospect of a war with France,” by 55 Geo 
III, c 77 (see Clode, Mil Forces, i 48), m 1857 and 1858, on the occasion of the Indian 
Mutiny, 20 & 21 Viet , c 82 , 21 Sc 22 Viet , cc 4, 86 

4 17 <ft 18 Viet, c 13 As to the effect of this on the men already enlisted, see Clode, MU, 
Forces, l 46 

7 33 & 34 Viet , c 68, which did not apply to any man already enlisted, without hisconaent 
The authority in this Act to raise additional militia in case of imminent national danger or 
great emergency was not re-enacted on the repeal of the Act in 1875, having been rendered 
unnecessary by the Act of 1871, declaring that the number of the force shall be such as may 
from time to time be provided by Parliament The Act of 1882 was 45 & 48 Viet , e. 19, • 18 


Ch.IX 


Numbers 
under Act 
of 1871 


Conditions 
of service 


Annual 

teaming 


Power to 
r mbody 


Militia 
liable to 
serve only 
in United 
Kingdom, 



192 


HISTORY OF THE FORCES 


Ch IX 


Terra oi 
lervice 


Command 
of militia 
Act of 1661 


nulltid was required to serve in any part of the United Kingdom 1 
This was first provided in 1811, 2 subject to certain restrictions, 
and then in 1859 3 without those restrictions, which were entirely 
repealed by the Act of 1875 In 1859 a power was given to the 
Sovereign to accept voluntary offers by the nvhtia to serve in the 
Channel Islands and the Isle of Man , tins was extended by the 
(Vet of 1875 to service in Malta and Gibraltar , and as so extended 
iv as re-enacted in 1SS2 4 A further extension to any part of the 
world was made in 1898 At the same time the Crown was 
authorised to employ militiamen volunteering to serve for not 
moie than one year, whether an order embodying the militia was 
in force at the time or not 6 

96. A fixed term of service was first provided in 1757, and was 
then limited to three years, but afterwards increased to five years 
in the case of balloted men In 1873 power was given to enlist 
volunteer militiamen to serve for any period not exceeding six 
years, and to re-enlist men for a further period not exceeding six 
years 


Command of Militia 

97. The Act of 1661, temporarily legalising the militia under 
Charles II f referred to the dispute with Charles I as to the com¬ 
mand of the militia, first by its title, in which it w?s described as 
“ An Act declaring the sole right of the militia to be m the king, 
and for the present ordering and disposing the same ” , and also by 
its preamble, which was expressed as follows '* Forasmuch as 
w ithin all His Majesty's realmes and dominions the sole supreme 
government, command, and disposition of the militia, and of all 
forces by sea and land, and of all forts and places of strength 
is, and by the lawes of England evci was, the undoubted right of 
His Majesty and his royall predecessors, Kings and Queenes of 
England, and that both or either of the Houses of Parliament 
cannot nor ought to pretend to the same, nor can nor lawfully 
may raise or leavy any warr, offensive or defensive, against His 
Majesty, his heires, or lawful successois ” 7 


1 45 & 46 Viet ,c 49, s 12, re enacting 38 A 39 Viet c 69, s 49 The oath for balloted 
men in 51 Geo III, c 118, s I, and for volunteer militnraen in 38 & 39 Viet , c 69, s 31, 
specified the area of service, but this being inconsistent with the provisions for volunteer 

rvjce in Gibraltar, Malta, Ac , was omitted by 45 & 46 Viet c 49, s 13 After 1757 the 
English militia were liable to serve in Scotland 

2 51 Geo III.cc 118,128, 51 Geo III, c 114 (Regiment of Miners), 53 Geo III, c 132 
(Tower Hamlets), 54 Geo III, c 10 SeeClode, Mil borces, i 301, 302, as to the opposition 
to the Acts The principle had been adopted m temporary Arts, as in 1798, when some 
English regiments volunteered to serve in Ireland, and Acts were passed by the Parliament 
of Great Britain to enable His Majesty to accept the offer, and by the Parliament of Ireland 
to provide for the government of the forces so employed (38 Geo III, c 66, continued by 36 
Geo III, c 5 , 39 & 40 Geo III, cc 9, 15 , 38 Geo III (I ), c 46 , 39 Geo III (I ), c 64, 
ss 13, 14) And again, in 1799 and 1804 and the following years, when some of the Irish 
regiments volunteered to serve in Great Britain, and Acts were passed to enable His Map sty 
to acoept the offers (39 Geo III (I), c 31 , 44 Geo III, c 32, continued by 46 Geo III, c 31 , 
47 Geo III, sess 1, c 6) 

* 22 8c 23 Viet c 38, ss 1, 2 

* 22 & 23 Viet c 38,s 4 , 38 & 39 Viet , c 69, s 50 , 45 & 46 Viet c 49, s 12 Asimilar 
power had been given temporarily at the lime of warm 1813 (54 Gto III, cc 1, 17), in 1855 
(18 & 19 Viet , c 1), andin 1858 (21 &22Vict o 85) In these cases, however, the number was 
limited to three fourths of eich regiment, though the area of service extended in the first case 
to Europe, and in the second and third cases to any place out of the United Kingdom 

6 Reserve Forces and Militia Act, 1898 

* 36 & 37 Viet, c 68, s 1 (which used the old term *' enrol ’*) re-enacted in 1875, 38 & 39 
Viet , c 69, a 32, and in 1882, 45 & 46 Viet , c 49, s 8 (2) 

1 13 Cha II, atat 1, c 6 This preamble, which in terms goes beyond the title of the 
Act,and includes forces besides the militia, is still unrepealed The rest of the Act wa* 
repealed by the Statute Law Revision Act, 1863 (28 &27 Viet c 125) 
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98. The Act of 1662, 1 which reorganised the militia, while Powers of 
recognising by a preamble in identical terms the right of the 
Crown, practically took it away It required the king under under Act 
statutory power to issue Commissions of Lieutenancy for the 011062 
different counties m England, and conferred on the lieutenants 

so appointed the chief powers m relation to the militia They were 
empowered to commission the officers, raise the men, form the 
regiments, muster and exercise them, and m case of insurrection 
or invasion, to lead the forces as well within their counties as 
in any other counties in England The result of the chief powers 
being vested m the lieutenants of counties was that the militia 
was regarded as a counterpoise of the standing army, 2 and 
as a constitutional force under the control of Parliament rather 
than of the Crown, and for this reason was not made subject to 
military law 3 

99. A power was indeed reserved to the king to appoint and Powers of 
remove the officers, and to give directions to the lieutenants as to Crown 
arraying and dealing with the forces But the Act of 1757 4 
limited this, leaving to the Crown only the power to approve and 
dismiss deputy lieutenants and to dismiss officers, while the local 
character of the force was intensified by requiring the lieutenants 

of counties and deputy lieutenants and officers to be qualified by 
the possession of landed property in their counties On the other 
hand, the kmg was empowered to place the force, when embodied, 
but not during the annual training, under the command of a general 
officer , and had also power to appoint former officers and soldiers 
of the army to be adjutants and serjeants 

100. The command of the militia remained in the same position Changes m 
until 1852, with the exception that cv-oflicers of the army and s l ^ e a,,d 
navy were permitted to serve without the property qualification quentiy 
After the revival, however, of the militia m 1852, a change was 

made The property qualification of the officers was reduced, and, 
after a further reduction in 1854, was entirely abolished in 1869, 
so that the officers ceased to be necessarily connected with the 
county or with the landed interest 6 Moreover, by the Act of 1852 
and subsequent Acts, much larger powers were conferred on the 
Crown, both as to the qualifications and training of the officers, 
and as to other matters concerning the militia 6 , but any detailed 
nobce of these powers is rendered unnecessary by the complete 
transfer ot the powers of the lieutenants of counties to the Crown 
by the Act of 1871 7 

1 14 Cha II c 3 

a Clode, Mil Forces, 1 36 37 

3 See exemption from the Mutiny Act, 1 Will and Mar , c 5, s 7 The pay was appio 
priated by Act of Parliament and not by warrant, and the estimates or ginated with a 
Committee of the House of Commons Moreover, only one month’s pay and therefore one 
month’s service could be obtained without coming to Parliament The preamble to the Act 
of 1802 laid stress on the force being under the command of ofheers havmg landed property 

4 30 Geo II, c 25 

* 15 Sc 16 V ct , c 50, ss 1-4 , 17 & 18 Viet , c 105, s 3! , c 106. ss 6-11 (Scotland), 
c 107, ss 5-7 (Ireland), 18 & 19 Vlct , c 100 (which made the qualifications uniform through £ 

out the United Kingdom) , 32 & 33 Viet , c 13 

3 As to appointment of officers, training and bounties to and pay of men while not embodied, 

15 & 16 Viet c 50, 17 & 18 Viet , cc 13, 105, 10b, 107 As to discharge of militiamen, 

16 & 17 Viet ,c 13, s 9 , 17 & 18 Viet , c 105, s 42 , c 100, s 61 , c 107, s 25 As to place 
md time of training, 22 & 23 Viet , c 38, s 8 As to placing the force during training under 
the command of general officus, and attaching officers of regulars to *he force during training, 

32 & 33 Viet c 13, ss 1, 2 

7 34 & 35 V ict , c 80, s 6, repeated m 38 &S9 Viet , c 69, s 21, and re-enacted by 45 & 4$ 

Viet ,c 49, ss 4-6 as to general militia an4 3rd sch as *c local m>MU 
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101, Tn 1871 it was detei mined to combine the regular and aux¬ 
iliary forces in one organisation m connection with different terri¬ 
torial districts In furtherance of this scheme an Act was passed, 
by which the command of the auxiliary forces with all the powers 
of the lieutenants of counties and those of the Lord Lieutenant 
m Ireland m relation to any of such forces (except those relating 
to the raising of the militia by ballot), were re-vested in the 
Crown, and declared to be exercisable through a Secretary of State, 
or any officers to whom Her Majesty, with the advice of a Secre¬ 
tary of State, might delegate such command and powers The 
same Act also provided that the officers of the auxiliary forces 
should hold commissions from Her Majesty m the same manner as 
the officers of the regular forces, but a limited right of recom¬ 
mending persons for first commissions was reserved to the lieu¬ 
tenants of counties 

102. Up to 1882 it was provided by statute that militia officers 
should rank with officers of the regular forces as the youngest of 
their rank 1 , after that date militia officers were not only 
commissioned like officers of the regular forces, but were always 
subject to military law, with power to sit on courts-martial for the 
trial of offendcis belonging to the regular forces, and vice versd 2 

103 The Army Act, to remove all doubt as to the power of 
command, declared that Her Majesty might make regulations as to 
the persons to exercise command over any part of Her forces, 
including the militia 3 The Militia Act, 1875, and the Regulation 
of the Forces Act, 1881 (re-enacted in 1882), also gave Her Majesty 
complete power to provide for the formation of militiamen into 
regiments or other military bodies, the formation of them into 
corps, and the distribution of the men among the corps, and 
generally for the government of the force 4 

104 The Act of 1662 authorised heutenants of counties to im¬ 
prison mutineers and soldiers not doing then duties, and to inflict 
small fines or twenty days' imprisonment as a punishment, but it 
was not till 1757 that the force was made, when embodied, subject 
to the Mutiny Act and Articles of War Except during embodi¬ 
ment, the men were subject only to civil fines for drunkenness, 
disobedience, absence, &c In 1761, however, the Mutiny Act 
was applied to the militia when out for tiamingas well as when 
embodied Men, however, who f uled to appear were only liable 
to a fine till 1786, when the> became liable m case of embodiment 
to be tried for desertion under the Mutiny Act 6 

105 After 1852 the militia was by degrees brought more 
completely under military law Thus, in 1854, men who failed to 
appear at the annual training were declared deserters, and made 
liable to a fine of 10/ 6 In 1875, militiamen during their prelim¬ 
inary training were made subject to the Mutiny Act by the Mutiny 
Act of that year, and under a subsequent Act of the same year if 


1 38 Sc 39 Viet c 69, s 21 This was provided b> the Act of 1757, but omitted from 45 
& 46 Viet c 49, as rank is a matttr for regulation by the Sovereign 

2 A A , 50, 1/5, 178 

3 A A 71 

* 88 &. 39 Viet ,c 69, s 86 , 44 8c 45 Viet , c 57, s 4 ,re enacted in 45 &. 46 Viet , c 49 
s 54 ’ 

6 2 Geo III, c 20, s 99, 26 Geo III, c 107, s 98 
B 17 & 18 Viet , c 105, s 45 , c 106, s 58 , c 107, t 28 
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they failed to appear at the preliminary tiainmg were made Ch ^ 
triable as deserters 1 Militia officers were made at all times sub- 
ject to military law by the Mutiny Act of 1877 2 3 The old exemp¬ 
tion of militiamen from capital punishment during annual training 
was omitted from the later Acts as unnecessary, because desertion 
and suchlike military offences are not capit illy punishable, except 
on active service 8 

Expense of Militia and Supplemental Provisions 

106 The expense of the militia was m 1662 divided between Payment of 
individuals (owners of property), counties, and parishes on the one ^ e t ^ esof 
hand, and the Crown on the other, the former pro\idcd equip¬ 
ments, horses, ammunition, &c , and pay for the annual training, 
while the Crown supplied pay in (ase ol embodiment 4 * 

107. In 1757 a ditferent principle was adopted, and a separate A^t of 1757 
Act was passed authorising the issue from the Excheoucr and 
application of a sum for the pay, clothing, and expenses of the 
mihtia, and this Act was continued annually till 1874 The 
passing of this Act, for long merely a formal matter bccanio 
entirely meaningless after the mihtia wire placed under the com¬ 
mand of the Crown in 1871, and it was accordingly provided in 
1874 that the pay and clothing of the mihtia should be regulated 
by Royal Warrant, orders and regulations in the same manner as 
the pa\ and clothing of the regular forces 6 

108 The storage of the arms, clothing and equipments of the S'o ac^of ^ 
militia was in 1757 made a charge on (lie parishes , but m 1786 wa^ 
transferred to the counties , and provision was then made for the till 1871 
permanent staff residing on the spof and taking care of the arms 

After the change of system in 1871,° the counties weie reheved 
from this, as well as other charges connected with the militia, 
and by Acts passed m 1872 and 1873 provision was made for the 
purchase of lands and the erection of barracks at the public 
expense, and the counties were authorised to transfi r their store¬ 
houses to the Crown, or to sell them 7 Although the authority 
for raising mihtia under the Militia Acts was repealed in 1921, 
the portions of the Acts relating to existing storehouses were left 
unrepealed 

109 From 1757 onwards the officers and men were allowed Biietmg 
during the annual training and during embodiment to be billeted 

like the regular forces and the permanent staff might be billeted 
at all times 

1 38 & 39 Viet , c 7, s 2 38 & 39 Viet , c 69, s 59 

* 40 & 41 Viet , c 7, s 2 

3 At one time mihtn destriers mi^ht be sentenced to serve m the regular forces, 39 Geo 
III, c 106 , 49 Geo III, c 90, s 127, repealed in 1875 , and 43 Geo III, c 50, s 5 only 
repealed in 1882 

4 Individuals were liable to ad vance one month’s pay, and the Act provided that until ih;s 
month s advance was repaid no further advance was to be required This led to a difficulty 
in calling out the militia, which was removed by a temporary Act, 2 Will &. Mar ,sess 2, 
c 12 rc enacted almost annually during the reigns of Will & Mar , and Anne Similar 
provisions were agammade in 1715, 1 Geo I,stat 2, c 14, revivedin 1723,9Geo I,c 8,s 0, 
and again m 1733, 7 Geo II, c 23, and in 1745, 19 Geo II, c 2 The money raised by the 
county was known as “ trophy money ” 

* 37 & 38 Viet c 29 See also 38 & 39 Viet , c 69, s 86 The then existing Acts were 

31 & 32 Viet , c 76, 32 5c 33 Viet ,c 66, and 36 &37 Viet ,c 84 which had beenannually 

continued by the Expiring Laws Continuance Act, and were to have effect as a Royal Warrant 
until a new Warrant was made 

6 By 34 & 35 Viet , c 86 

7 35 & 36 Viet , c 68, 36 & 37 Viet , 0 66, a 6 36 & 37 Viet , c. 84. 
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110. Various enactments were made for relieving out of the 
poor rates families of militiamen when embodied or out for train¬ 
ing, but this system, on the reform of the Poor Law in 1834, 
was abolished by the Poor Law Amendment Act of that year 1 

111 . When every parish was obliged to raise a certain number of 
militiamen, the discharge of a militiaman or his enlistment into 
the army necessarily threw on the parish the burden of providing 
another man The power of discharge was therefore jealously 
watched, and the enlistment of a militiaman into the army was 
either prohibited, or very much restricted At the same time 
individuals desirous to find substitutes, and parishes desirous 
to avoid a ballot, although forbidden to enhst men by beat of 
drum, competed for recruits with the recruiting officers of the 
regular army, and thus in time of war the bounty for recruits was 
raised to a very high sum 2 3 

112. In 1795 a change of policy took place, and subject to 
certain limitations, the enlistment of militiamen in the army was 
encouraged , and, m order to replace mihtiamen so enlisting, 
militia officers were authorised to enlist men by beat of drum 8 

113. Long after this, however, and even after the change of 
system in 1852, the old prohibition against the enlistment of 
militiamen in the army remained in force, although with a volun¬ 
tarily enlisted militia the reason had disappeared On the break¬ 
ing out of war in 1854 prosecutions were instituted against militia¬ 
men who had enlisted in the army, and legislation w r as required to 
enable the Secretary at War to relieve from punishment the men 
who had so enlisted 4 * 

114 Further legislation authorised enlistment in the army , and 
by the Act of 1875 the enlistment of volunteer militiamen m thq 
army was, as well as their discharge from the mihtia, placed en¬ 
tirely under the direction of the Secretary of State for War 6 * 


Local Militia 

115. At the end of the eighteenth and beginning of the last 
century various Acts were passed for raising forces to resist the 
threatened French invasion, which were based on the liability of 
every man to aid m the defence of the realm, either by personal 
service or by contributions 6 


1 See 4 l ( f'o IT I e 47 which consolidated the old emclmcuts, ard was repealed by 4 & 5 
Will IV, r 76 * 60 nnd hv 33 & 19 Viet , c 69, s 98 

2 Ihe ballot hio this a bad uhxt on enlistment lor the army See Uode, Mil Forces 
l 239 

3 In 1795, 35 Geo III c 83 Such enlistment was also authorised by the Acts relating 

to the supplementary militia, 39 Geo III, c 106 , 39 & 40 Geo III, c 1 The Consolidation 
Act of 1802 (42 Geo III, c 90) prohibited the enlistment, but authority to enlist men was 
given by a series of Acts from 1805 to 1813 45 Geo III, c 31 , 46 Geo III, c 124 , 47 
Geo III, sess 2, c 57, 48 Geo III, c 64, 49 Geo III, c 4, 49 Geo III, c 53, s 32, 51 
Geo III, cc 20, 30, 53 Geo III, c 81 , 54 Geo III, cc 1, 38 

4 17 & 18 Viet c 105, s 42, c 106, s 61, c 107, s 25 

* 23 Sc 24 Viet , c 94, s 17 , 38 & 39 Viet c 69, ss 75, 76 

37 Geo III.cc 4, 24, and as to Scotland, cc 5,39 In 1797 a force of provisional cavalry 

v a« to be raised as an augmentation to the militia under 37 Geo III, cc 6,23, 139 , 38 Geo 

I/T cc 51,94, 39 Geo III, c 23 As to returns of men, prowsiom, Ac ,38 Geo III, c 27, 
43 Oeo III, c 55 An army of reserve was provided by 43 Geo III, cc 82, 100, 123, and 44 
< co III, c 56, and as to Scotland, 43 Geo III, cc 83,124,44 Geo III, c 66, and as to 
Inlind, 43 Geo III, c 85, 44 Geo III, c 74, and as to the City of London, 43 Geo III, c 
101 , 44 Geo III, c 96 , the first of which recites that the City, notwithstanding their 
(\emption from the liability to provide men for military service, have offered to raise the 
iorce mentioned in the Act A levy en masse waB provided for by 43 Geo III, c 96, amended 
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Ch.IX 

116. They were superseded in 1808 by Acts establishing a local Acts estab- 

mili^ia in England and Scotland These Acts were amended m the 004 

followingyears^andwerefinallyconsohdatedm 1812 2 

117. The local militia was in effect the old general levy, as the ol 

Acts provided for the raising of a force m each county by ballot, in militia 
the same manner as under the general Militia Acts, from among 

men between the ages of 18 and 30 The number in each county, 
including any effective yeomanry and volunteers in the county, 
was to be equal to six times the quota fixed for the regular militia 
of the county, but after 1871 was to consist of such number of 
men as might from time to time be provided by Parliament 8 A 
man when drawn in the ballot had to serve for four years without 
any power to find a substitute, and without receiving any bounty 
With some exceptions (such as men with previous service, or men 
with more than two children) there were no exemptions from 
liability to serve Parishes could provide volunteers and pay 
them bounties out of the rates The counties were liable to an 
annual fine of 15/ for each man short of the quota 

118 The force was to be annually trained, and could be called 

out for the suppression of riots, and preliminary training could and embdeh 
be required The force could be embodied m case of invasion or ment 
the appearance of an enemy on the coast, and in case of rebellion , 
Parliament was to meet within fourteen clays after the order for 
embodiment 4 As regards command, officers, and discipline, the 
local militia was almost precisely in the same position as the 
general militia, 5 and the force whenever called out was subject 
to military law The property qualification of officers was 
abolished by 32 and 33 Viet , c 13 lhe expenses were to be 
paid by the Crown, and the storage of arms, which was formerly 
a county charge, was later also borne by the Crown 6 

119 The force was actually raised by ballot and called out for JJotruwi 
annual training until the peace of 1815 7 In 1813 parts of the 

local militia were authorised to volunteer for service out of their 
counties with the object of guarding French prisoners 8 After 
that peace the King in Council was authorised 9 to suspend the 
ballot for and enrolment of the local militia, and the force was 
never raised again Orders in Council were made annually 
under the Act up to the year 1832, 10 when they seem to have 


Dy c 120 The first Act recites tli it it txp dient “ to enable His Majesty more effectually 
' * to exercise his ancient and undoubtc d prerogative of requiring the military service of all his 
“liege subjects in case of an invasion of the realm by a foreign enemy, extended to the 
City of London by 43 Geo III, c 125 The foregoing Acts were repealed in 1806 by 46 Geo 
III, cc 51, 63, 90, 144 , and the Training Act (49 G^o III c 90) was passed, which was only 
repealed in 1872 by the Statute Law Revision Act (35 & 36 Viet , c 63), but was never putin 
force 

1 48 Geo III, c 111, and as to Scotland, c 150, amended by 49 Geo III, cc 40,48,82, 
129 and 50 Geo III, c 25 See Clode, Mil Forces, i 325-332 

2 52 Geo III, c 38, and as to Scotland, c 68 See also the Amendment Acts, 52 Geo 
III ,c 116, 53 Geo III.cc 28,29, and 45 & 46 Viet , c 49,3rdsched 

3 34 fie 35 Viet , c 86, ss 7, 8, 19, re-enacted by 45 & 46 Viet , c 49, 3rd sched 

4 The Act of 1870 (33 & 34 Viet , c 68), which allowed the militia to be embodied in case of 
imminent national danger or great emergency, was repealed by 38 & 39 Viet , c 69, as if 
it had not applied to the local militia 

6 See above, para 97, et teq , and Militia Act, 1882 (45 & 46 Viet c 49, 3rd sched ) Tha 
Army Act applied to the local as well as to the general militfa until 1921 

4 It appears to have bee* transferred to the Crown, as in the case of the general militia, 
by 35 & 36 Viet , c 68 

7 Annual training is mentioned in the Annual Register, 1311, p 32 

* 54 Geo III, c 19 , Annual Register, 1813, p 205 

» By 56 Geo III, c 38 

10 Clode, Mil Forces, i 333, tn which 1838 appears to be a misprint for 1832 
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been discontinued, and the Act authorising the suspension was 
repealed as obsolete in 1873 1 In 1921 the Acts which®still 
remained in force regarding the local militia were repealed, 
together with those concerning the general militia 

Militia m Scotland and Ireland 

120, The early Acts above mentioned relate only to the militia 
of England The militia of Scotland was not organised by an Act 
of the Parliament of Great Britain until 1797, though before that 
time corps of Fencibles were raised and embodied 2 In that 
year an Act was passed, 3 winch, as subsequently amended, 4 
provided for raising a force of militia during the war, by ballot 
among men between the ages of 19 and 30 In 1802 these Acts 
were replaced by an Act 6 providing for the organisation of the 
militia on a basis similar to that on winch the militia of England 
was organised by the Consolidation Act passed in that \ear 6 

121, The militia of Ireland was first organised m 1715, 7 when 
His Majesty and the Chief Governor were empowered to issue to 
Piotestants commissions of lieutenancv and array for counties 
and cities, empowering them to arm and tram all protestants be¬ 
tween the age^ of 16 and 60, who were bound to appear or find 
substitutes, and in case of insurrection, rebellion, or invasion to 
serve m any part of the Kingdom His Majesty and the Chief 
Governor were empowered to commission officers and approve of 
deput}' lieutenants, but the command of the force was vested m 
the lieutenants of counties Mutiny, non-appearance, and neglect 
of duty were punishable by fine or imprisonment, and the force 
was not made subject to military law 

122, The Act of 1715 was amended in 1719 8 and again m 1745 9 
and, as so amended, was continued from time to time until 1777, 
when ,t was replaced by an Act 10 w hichseems to have contemplated 
the raising of men by ballot, though m point of fact it made no 
provision for raising men other vise than by voluntarv enlist¬ 
ment, and did not fix any term of service This Act, being found 
insufficient, was repealed m 1793 and replaced by an Act 11 which 
provided for raising a force of militia according to quotas fixed in 
the Act, by ballot among men between the ages of 18 and 45, to 
serve for four years Governors of counties were authorised to 
array and train the force, and to appoint deputies, subject to 
the approval of the Lord Lieutenant, and His Majesty was em¬ 
powered to appoint a commandant for each county, who was 
authorised to appoint officers, having property qualifications, sub¬ 
ject to the approval of the Lord Lieutenant The force might be 
embodied m case of invasion, &c , and was, during training and 


J By the Statute Law Revision Act, s 73, (36 & 37 Viet , c 91) 

2 See preamble to 18 Geo III, c 59, s 4 
8 37 Geo III, c 103 

4 38 Geo III, cc 12, 44, 33 Geo III, c 62, 41 Geo III (U K ), c 67 

5 42 Geo III, c 91 
0 42 Geo III, c 90 

7 2 Geo I (I), c 9 

8 6 Geo I (t), c 3 

• 19 Geo II (I), c 9 

10 17 & 18 Geo III (I),c 13 

11 33 Geo III (I), c 22 
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embodiment, subject to the Mutiny Act, The raising of the force Ch. IX 
was made compulsory by clauses imposing a fine of 51 a year on — 
each county for each man deficient, and enlistment in the army 
was prohibited This Act of 1793 was amended in 1795, 1 and 
again in every succeeding year till the Union of Ireland with 
Great Britain m 1801 

123 For some years after the Union the force continued to be Acts after 
aised and governed under the ante-Union Acts, as amended by Unlon 
several Acts passed by the Parliament of the United Kingdom, 2 * 
which encouraged voluntary enlistment bv means of bountieb to be 
advanced by the Treasury and repaid by the counties Finally, all 
the Acts were consolidated in 1809 b} an Act 8 which fixed 
the establishment of each regiment, and provided for raising the 
men by means of ballot, but gave power to the Lord Lieutenant to 
authorise the raising of men by voluntary enlistment by means of 
bounties advanced by the Treasury and repaid by the counties, and 
also to suspend the raising of any regiment The Acts since 1857 
have been noticed before 

Legislation of 1907 and 1921 

124, Under the reorganisation of the forces which took place in Legislation 
1908 consequent upon the passing of the territorial and Reserve ^i 1 ^ 7ast0 
Forces Act, 1907, the militia (as authorised by the Militia Acts) 
ceased to be raised in the United Kingdom The greater number 
of the existing battalions were m 1908 converted mto units of 
the Special Reserve and the remainder were disbanded 

125 The Territorial Army and Militia Act of 1921 4 5 repealed Repeal of 
all the Acts relating to the militia (both general and local), except MlJ,t,a Acts 
the portions relating to existing militia storehouses, lieutenancy 
matters and the City of London trophy tax 

Under the same enactment the title of the Special Reserve 
(a portion of the Army Reserve raised under the Territorial and 
Reserve Forces Act, 1907 6 ) was altered to “ militia M6 

4 Yeomanry and Volunaeers 
General Sketch of History 

126 It has been mentioned before that volunteei were accepted 

in aid of the ballot for the militia, first as individuals, and then as iSrps cer 
separate companies, but these separate companies formed, m fact, 
part of the militia 7 Besides the above, volunteer corps were 
raised independently of any Act, some of them were known as 
Fencibles, and were chiefly raised m Scotland Enactments were 
passed, however, to prevent the officers vacating their seats in 
Parliament by the acceptance of commissions, and to regulate 
their rank with officers of the miliiia s 


1 35 Geo III (I), c 8 

* 41 Geo III (U K ), c 6, 42 Geo III, c 109, 43 Geo III, cc 2,33 

8 49 Geo lll,c 120 

4 11 & 12 Geo V, c 37 

5 7 Edw VII, c 9, Ft HI j , . . , 

0 'Hiis “ml'ta” is of course entirely different, and must be carefully distinguished, 

from the militia of which an account has been given in the preceding paragraphs 

7 See 18 Geo III c 59, 19 Geo III, c 7634 Geo III, c 16 
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127 In 1794 an Act was passed to provide that any corps of 
volunteers which had been raised by officers commissioned by the 
King, or the lieutenant of the county, or by other persons author 
lsed by the King, and which in case of invasion or of riot should 
assemble and march, should receive the same pay as the regular 
forces, and be subject to military discipline , such volunteers were 
to be exempted from liability to serve m the militia 1 These 
corps, it will be observed, were distinct from the militia This 
Act expired at the peace of Amiens, but in 1802 another Act 
was passed authorising the raising of yeomanry and volunteer 
corps 2 * The eagerness to volunteer and the energy with which 
military preparations were taken up throughout the country for 
the purpose of resisting the threatened invasion of the French under 
Napoleon are well known, and upwards of 400,000 men were en¬ 
rolled * The men so enrolled were exempted not only from the 
regular militia, but also from the other forces which, as befoie 
mentioned, were organised at this period, 4 and the allegation 
was made that by reason of this exemption the volunteers were a 
disadvantage as interfering with the efficiency of the other forces 

128. In 1804 an Act was passed m the face of considerable 
opposition for consolidating and amending the Acts relating to the 
yeomanry and volunteers, and this was the Act under which, as 
amended by subsequent Acts, the yeomanry m Great Britain weie 
raised and served down to 1901 5 

129. Before the Act of 1901, mentioned in paragraph 130, 
came into operation, the yeomanry of Great Britain were m fact 
volunteer cavalry, and consisted of corps whose services had been 
offered to and accepted by the Sovereign, whether under the law 
existing before the Act of 1804, 6 or subsequently under the 
powers conferred by that Act 

The number of the yeomanry was unlimited and enlistment 
voluntary They did not rank as effective unless trained for a 
certain number of days m each year Originally, under the Act of 
1804, they were liable m case of invasion, or the appearance of any 
enemy in force on the coast of Great Britain to assemble for mill 
tary service in any part of Great Britain , but under the Natior.il 
Defence Act, 1888, 7 they were made liable to be called out foi 
actual military service in any part of Great Britain whenever an 
order embodying the militia was in force, and the existing 
machinery for embodying and disembodying the militia was applied 
to the yeomanry They were also able, under certain circumstances, 
to assemble voluntarily for improvement m military exercise, or 
to act for the suppression of riots 8 Under an Act of 1884, y 
orders and regulations could be made as to the pay and pensions 


1 34 Geo III.c SI, 38 Geo III, cc 27,51 

3 42 Geo III, c 66, amended by 43 Geo III, c 121 , 44 Geo III, c 18 

8 Stanhope’s Life of Pitt, iv 77 ch xxxvi, Clode, Mil Forces,! 313, 3t4 

4 See above, para 115 As to tin relation of these volunteers to the other forces, scl Clode, 

Mil Forces, i 312 

6 44 Geo III, c 54, amended by 46 Geo III, cc 125, 140, 56 Geo III, c 39, 57 0eo 

III cc 41,44 , 7 Geo 1V e 58 , 51 & 52 Viet , c 31, s 2 The Act of 18)4 was rapea < d 

as to volunteers in Greit I3ntim by the Volunteer Act of 1863 

• 44 Geo III, c 54 <? 3 

7 51 & 52 Viet , c 41 

8 44 Geo III, c 54 ss 5, 22, 23 & 46, 56 Geo III, c 39 

» 47 & 48 Viet c -»S s > 
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of the yeomanry Unlike the volunteers, the yeomanry were, Ch IX 
even before 1901, subject to military law when being trained or “ 
exercised alone 

The Act of 1804 did not apply to Ireland, but provision was 
made for the formation of a yeomanry corps in that country by an 
Act of 1802 1 This Act differed from the English Act in pro¬ 
viding for a yeomanry on a different footing to the yeomanry of 
Great Britain, and consisting of troops voluntarily enrolled for the 
protection of property and the preset vation of peace m their 
locality, and not liable to be called out compulsorily 

The position of the yeomanry under the old system, as regards 
subjection to military law, was as follows —If a corps of yeomanry 
was called out on actual military service, or was being trained or 
exercised, whether it had been called out or assembled voluntarily, 
and whether it was serving alone or with any portion of the regular 
forces or of the militia when subject to military law, every member 
of that corps was subject to military law Individual members of 
a corps of yeomanry were also subject to military law when they 
were attached to or acting with any regular forces, or when they 
were serving in aid of the civil power 2 3 

130. But, under an Act of 1901, 3 the previous character Poston of 
of the yeomanry as a body of volunteer cavalry was radically afteriSoi 
changed, and the position of members of the yeomanry was m 

the main assimilated to that of members of the general militia 
The Act of 1901 applied only to members of the yeomanry receiving 
commissions or enlisting after the 16th August, 1901 , and in order 
to quiet certain doubts which had arisen, an Act of the following 
year expressly applied to the yeomanry sections three and four of 
the Militia Act, 1882, relating to maintenance and government 4 * 
These two Acts applied to Ireland equally with the rest of the 
United Kingdom, with the result that a force of yeomanry could 
be raised in Ireland on the same footing as that in Great Britain , 
and two regiments of yeomanry were raised in Ireland 

The power of the Crown to raise yeomanry does not appear to 
have been subject to any restriction as to numbers 

131. After the peace of 1814 the foot \olunteers fell almost 
entirely into abeyance, but in 1859, in consequence of a panic ™ 1859 ers 
respecting the hostile tone of the French army and government and 

the defenceless state of the country, they were revived, chiefly as 
rifle volunteers, but partly as light horse, artillery, and engineers, 
with the addition later of army service corps and medical 
volunteer units The old Act was soon found unsuitable for 
the organisation of the new force, and was replaced by an Act 
of 1863, which was again amended in 1869, 1881, 1895, 1897 and 
1900 6 


1 42 Geo ITT, c b8 

; A A (1921 reprint), s 176 (7) , 44 Geo III, c 54, ss 22, 23 

3 1 Edw' VII, c 14 

4 2 Edw VII, c 39 

• The 1st Middlesex and 1st Devonshire rifle volunteers existed some years before 
1859 The Honourable Artillery Company also never ceased to exist The Act of 1863 is 

nf 
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““ Legislation of 1907, 1916 and 1921 

Legation 132. Under the reorganisation of 1908 consequent upon the 
voiumeers, 10 passing of the Territorial and Reserve Forces Act, 1907, 1 the 
and repeai’of yeomanry ceased to be raised as such, and the existing yeomanry 
l~ y units were transferred to the Territorial Force, with the exception 
of the two Irish regiments, which were disbanded and reformed into 
Special Reserve units The yeomanry, however, though absorbed 
into the Territorial Force, retained their old title, i e , continued 
to be known as "Yeomanry ” The Yeomanry Acts were finally 
repealed m 1921 2 

The existing units of volunteers were at the same time trans¬ 
ferred to the 1 erritonal Force 

The 133. A volunteer force was raised during the Great War for 

i^c? dufmg h° me defence From 1914 to 1916 a body termed Volunteer 
the Training Corps was raised and administered privately with the 

Great War recognition of the War Office, but in 1916 the War Office authorised 
the laismg of volunteer units under the Act of 1863, and the 
existing corps thereafter came under the control of the War 
Office A new Act 3 was passed in 1916 which gave effect to agree¬ 
ments on the part of members of the foice to undergo training or 
to perform military duties (or both), and rendered such members 
subject to military law From May, 1918, men granted exemption 
certificates under the Military Service Acts were liable to serve 
m the volunteer force as a condition of exemption from com¬ 
pulsory service m the army 4 * 

The force, which consisted of artillery, engineers, infantry, army 
service corps and medical personnel, was disbanded at the end of 
the war The Act of 1916 expired m 1921, bat the Acts of 1863 
to 1900 still remain m force 

5 The Territorial Army 
General Sketch of History 

Creation of 134. The Territorial Force was created in April, 1908, under the 

Territorial authority of the Territorial and Reserve Forces Act, 1907, 6 which 
Force enacts that the force shall consist of such numbers as may from time 

to time be provided by Parliament In 1921, the designation of 
the force was altered to Territorial Army 
County 135. County Associations were established under the Act of 

Associations \ 907 to raise and administer (but not to command) the force * The 
Auxiliary Air Force and Air Force Reserve Act, 1924, 7 modified 
the Act of 1907, and permits, inter alia, the formation of County 
Joint Associations to perform the duties of Associations under the 
Act of 1907, both as regards the Territorial Army and the Auxiliary 
Air Force 


1 7 Edw VII, c 9 

2 11 & 12 Geo V, c 37 

8 6 & 7 Geo V, c 62 

• See S Geo V, c 5, s 4 (6) 

8 7 Edw VII, c 9 

•See para 43 of Chap XI anil T R F Act, 1907,ss 1-5 

» 14 & 15 Geo V, c 15 
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136* The original Territorial Force was intended for home Area of 
service only, but although the Act of 1907 1 stipulates that the force xemtonL 
shall not be ordered to go out of the United Kingdom, it provides Foxct° ria 
that members may offer to serve m any place outside the United 
Kingdom 

137 . During the Great War nearly all of the units of the lern- Force 
tonal Force volunteered for service overseas, and under the 3%ad 
Military Service Act, 1916, 2 any individual members of the force dunr g the 
who had not accepted the Imperial scrvxe obligation, automatic- GreaL V 41 
ally became army reservists 

138. In 1920 the force was reorganised, and since then onlyA^ 0 * 
members who are willing to accept tlu liability to serve overseas Territorial 
are accepted It is, however, provided m the Imperial service Army 
agreement that, before the agreement becomes effective, an Act 

of Parliament authorising the despatch of the Territorial Army 
overseas must be passed * 

6 Billeting, Impressment of Carriages, Ac 
Billeting 

139 The practice of billeting has at times been of great lm- Biiietmg 
portance in English history 

In early times troops were quartered under an order from the BiiUtirg in 
king, or some officer authorised by him, such as the High Har- ear,y UIE< -* 
binger, directed to the civil magistrate of the district, requiring 
him to provide quarters and provisions This right to quarter was 
probabl} connected with the right of purveyance, and as the need 
of quaitering only arose m time of war, the exercise of the right 
could not be complained of bv those who were liable to serve in 
person or provide soldiers, arms, and piovisions 4 

140 But, like the right of purveyance, the right to quarter was Abuse of the 
no doubt abused and led to oppression, and when it came to dtdara- 
be enforced to provide quarters for soldiers returning from the wars tion of 
and without employment, or (as in the reign of Charles I) to punish theieofiy 
towns which had displeased the Court by returning unacceptable Petition of 
candidates to Parliament or otherwise, 6 the abuse became mtoler- RlfeLt 
able, and billeting was consequently declared to be illegal by the 
Petition of Right 6 

141. The practice nevertheless continued, though not without Billeting 
remonstrance, during the reign of Charles II, 7 until 1679, when charksll 
it was again declared to be illegal by an Act m which Parliament 
provided money for disbanding the troops, and, on condition of the 
disbandment, granted an indemnity for past illegal quartenngs 
This declaration of illegality, as well as that in the Petition of 
Right, is still in force 8 

1 S 13 • 

2 5 & 6 Geo V, c 104, sched 1 

3 For details as to the constitution and conditions of embodiment of the T A , see Chap XI 

4 Scott’s British Army, n 451, and Commissions in Rvmer The word '‘billet” is a 
diminution of ” bill,” a uote, and is not derived from ” bil,” Latin billus, a stick used by slaves, 
nor from its derivative “ billet,” a wedge of gold or a log of wood, the size of which v^as fixed 
by the Acts 27 Edw Ill.stat 2,c 14,and43Eliz ,c 14, to be 3 ft 4 in by7im (Wedgwood’s 
Etym Diet ) The French word is derived from the English (Littri) The word in relation 
to the quartering of troops is used by Shakespeare, Othello, Actn, Sc 3 

6 See Forster’s Life of Sir John Eliot, n 57, 96, 378, note 

• S Cha I, c 1 

7 Clode, Mil Forces, i 60, 81 

• 81 Cha II, c 1 
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142 James II, how ever, agam violated the law, and issued orders 
for billeting, 1 which gave rise to one of the complaints against him 
mentioned in the Bill of Rights, 2 after which the practice of bil¬ 
leting, except under statutory authority, was discontinued, The 
prevalence of the practice of billeting m the reigns of Charles II 
and James II arose from the necessity of providing quarters for 
the troops they maintained in time of peace , and the complaints 
of the illegality of the practice were intensified by those troops be¬ 
ing maintained without the consent of Parliament 

143 When a standing army was, as before mentioned, author¬ 
ised by Parliament after the Revolution, it became necessary to 
make legal provision for the accommodation of the army, as the 
barrack accommodation was insufficient, and accordingly, in the 
year 1689, the second Mutiny Act 3 authorised billeting That Act, 
while affirming the illegality of billeting, as declared by the Petition 
of Right and the Act of Charles II, recited that there was ‘‘occa¬ 
sion for the marching of many regiments, troops, and companies 
m several parts of this kingdom towards the sea-coasts and other¬ 
wise/* and empowered the constables and other chief officers and 
magistrates of cities, boroughs, towns, and villages, and other 
places, and no others, to quarter and billet officers and soldiers in 
'* inns, livery stables, alehouses, victualling houses, and all houses 
selling brandy, strong waters, cyder, or metheglm, by retaile, to 
be drankc in their houses, and noe other, and m noe private houses 
whatsoever ** 

144 The power thus conferred was subsequently re-enacted m 
every Mutiny Act, and was embodied m Part III of the Army 
Discipline and Regulation Act, 1879, now replaced by Part III 
of the Army Act As the Army Act is only in operation b"s 
virtue of an Act passed annually, billeting continues illegal except 
to the extent expressly allowed by the Army Act, and so long only 
as that Act is kept in operation 4 The Army and Air Force 
(Annual) Act specifies the prices to be paid for billeting 

145 The ret ital above quoted indicated that billeting was to be 
only of troops on the march, and the doubt which hence arose as 
to the power to billet the guards in Westminster led to the mser 
tion in the Mutiny Act of 1707 of a special enactment, authorising 
them to be so billeted This enactment was annually re-enacted 
until 1879 5 In other parts of the country, however, troops were 
frequently billeted after they had arrived at their destination, 
under colour of a presumption that they were still on the march, and 
that the route authorising them to be billeted was still in force 

146. From the time when billeting ivas first authorised by the 
Mutiny Act down to the year 1909, when important changes were 
made (see para 152), no alteration in principle, and but little in 
detail, was made in the law as regards England That law never 
allowed billeting in private houses, though before the Revolution 
both Charles II and James II issued orders for such billeting 6 


1 Clock, Mil Forces i 57, 61, and App xn 
* 1 Will & Mar , scss 2, c 2 
3 1 Will & Mar suss 2, c 4 

1 The Acts prohibiting billeting were suspended in express terras bj tbe Mutiny Acts, 
tin y are now suspended in general terms by A A 102 
6 Clode, Mil Forces,! 232,238 
8 Clode, Mil Forces,! 57, 61, 81, and App xii 
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147, As regards Scotland, billeting was regulated by number m 

of Acts passed before the Union with England, which, while wimd 
prohibiting free quartering, contained no definition of the houses 
liable to billets, so that pnvate houses were net exempt At the 
time of the Union, in 1708, the Mutiny Act was extended to 
Scotland, and a provision was inserted 1 allow mg officers and soldiers 
to be quartered in such and the like places and houses as they 
might have been quartered m by the laws in force at the time of the 
Union 

This provision was annually re-enacted until 1857, when the 
provisions as to billeting m Scotland were assimilated to those in 
England 2 * 

148 As regards Ireland, billeting was regulated by Acts passed BiiMirg m 
before the Union with Great Britain, which allowed billeting m Irclaild 
public houses (described m much the same terms as in England), 
and " where there shall not be found sufficient room in such houses, 
then m such manner as has heretofore been customary ” Alter 
the Union the law remained the same, the provisions of the lush 
Acts being at first continued by, and afterwards re-enacted in, the 
Mutiny Act until the year 1879, when the words allowing billeting 
in private houses were omitted from the Army Discipline and 
Regulation Act, and billeting was placed on the same footing 
throughout the United Kingdom 8 

149. Although billeting was oppressive and generally unpopular Necessity of 
is well as detrimental to the soldier, 4 * yet down to the end of ^^bar- 
Lhe eighteenth century the opponents of a standing army objected rack accom- 
to the building of barracks on the ground that it facilitated the ^^ent 
maintenance of the army to the danger of the constitution and to 

the oppression of the people, 6 and so long as these objections pre¬ 
vailed, billeting was a necessity In 1792, however, steps were 
taken for providing sufficient accommodation for the troops, 6 and 
during the nineteenth century barracks were gradually built, so 
that billeting is now hardly ever resorted to for the regular forces, 
except when actually moving, and modem methods of transport 
have greatly diminished its necessity even on those occasions 

150. A check has always existed on the arbitrary exercise of Checks on 
the power of billeting, the power having been entrusted to civil pj^uce 
authorities, namely, the constable m the first instance, or m his 
default the justices , and these authorities have been held liable to 

pay damages to persons on whom they billet soldiers improperly 7 

151. Moreover, it was always assumed that troops can only Routes, 

be moved by authority of a route signed on behalf of the Crown 8 fo^buieung 
1 hese routes have always been signed by some civil officer, and it 


1 7 Ann c 4, s 22 

* 20 Viet c 13 

* The provisions of the Army Act regarding billeting do not extend to the Irish Free 
StTte 

4 See many details as to the difficulties which arose as to billeting in Clode, M'l Torces, 
l chap xi 

* Clode, Mil Forces, i 221, 242 

* Under a barrack establishment set up by the military authorities, tho duties were, 
however, in a few years transferred to the Board of Ordnance Clode, Mil forces, i chap xil 

7 This was decided in 1697, in the case of Parker v Flint, 12, Med Rep 255 

9 Clode, Mil Forces, i 219 A route is an order of the Crown directing some military 
authority to move troops as considered necessary and requiring the civil authorities to assist 
in providing quarters and impressing carriages It does not quite appear whether the inability 

to move troops without a route was m consequence of the necessity of obtaining by means of 
routs carriages and billets, or © i tb# route being a necessary authority for military reasons. 
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was the practice, which ultimately received statutory authority 1 , 
for constables and justices to billet only on the production of such 
routes Formerly the routes were signed from time to time, as 
they were wanted, by the Secretary at War, but in 1857 (soon after 
the creation of the office of Secretary of State for War) they were 
signed by the Secretary of State in blank, and issued to the 
military authorities to be used as required 2 The present practice 
is to have printed copies of the various routes (general, district, 
regimental, or deserter) signed in blank in lithograph by the 
Secretary of State in the name of the King The details of the 
movement of troops are filled in by the military authority issuing 
the route, which is signed by an officer authorised to do so, if a 
general route, on behalf of the Quartermaster-General, and if a 
district route, on behalf of the general officer commanding 

152 By the Army (Annual) Act of 1909 \he existing powers 
of billeting m cases of emergency were substantially increased 
Before that Act, as has been already pointed out, the only persons 
liable to billets were keepers of victualling houses, &c It was 
realised, however, that when the Territorial Force was embodied 
the accommodation in victualling houses in the localities where it 
would be necessary to concentrate the forces would be entirely 
inadequate It was, therefore, provided that when the Territorial 
Force was embodied, men belonging to that force or to the regular 
forces could be billeted elsewhere than in victualling houses 

In 1926 the Army Act was further amended to enable these 
emergency provisions to be used on an Order by His Majesty 
distinctly stating that a case of emergency exists The authority 
to be entrusted with the duty of selecting the houses in 
which men are to be billeted is the chief officer of the police, 
who, however, is required to act under the instruction of the 
police authority, % e , m England, elsewhere than in the Metro¬ 
politan Police District, the standing joint committees in counties 
and the watch committees m boroughs having a separate police 
force The powers are only exercisable when a state of emer¬ 
gency has been proclaimed and then only on the specific authority 
of the Crown to enforce them 

153. In 1918 a provision was inserted in the Army Act applying 
the provisions of the Act as to billeting m time of emergency 
to women enrolled for employment by the Army Council There 
was also power under the Billeting of Civilians Act, 1917 (which 
lapsed in 1921), to billet civilians, both men and women, engaged 
on work of national importance, but the Act was designed for 
large numbers requirmg permanent billets (e g , persons m munition 
centres), and difficulty was experienced in applying it to the case 
of women employed by the army who might remain in one place 
for a few nights only 

154. Durmg the Great War the Defence of the Realm Regu¬ 
lations made under the Defence of the Realm Acts, 1914-15, 
enabled possession to be taken of buildings for the accommodation 
of troops In such cases billeting rates were not payable, but the 

1 A A, 103 

* Clode, MU Forces, i 219 
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amount of compensation was assessed (except m certain cases Ch. IX 
where agreement with the owners was possible), by the Defence — 
of the Realm Losses Commission, and after the passmg of the 
Indemnity Act m 1920, by the War Compensation Court 

155* From 1757 onwards the Militia Acts authorised the Billeting 
militia when out for training, and when embodied, to be billeted, }^ 9 uxiliar ? 
and this was done without a route under an order from the lieu¬ 
tenant of the county, and from 1871 until the repeal of the Militia 
Acts in 1921, from the commanding officer 1 Under s 181 of the 
Army Act the provisions of the Act as to billeting now apply 
to all the auxiliary forces, % e , at present, the Territorial Army 


Impressment of Carnages , &c 

156. Until the Restoration, carnages and horses could be Prerogative 
obtained for the movement of the troops under the Sovereign's pre- pur " 

rogative of purveyance This prerogative was abolished m 1660 2 
in consequence of the great oppression caused by it, but in 1662 a 
power was given temporarily to impress carnages and horses for 
the use of the navy and the ordnance 3 

157 The army in general was omitted, perhaps on purpose, impress- 
from this Act, but in 1692 a section was added to the Mutiny 
Act 4 authorising justices when required by an order from the Act. 
Crown to direct the constables to provide carnages for the use of 
the army when on the march within the kingdom, and specifying 
the maximum distance to be travelled, and the price to be paid 
This section was intended to provide for the impressment of 
carnages to convey arms and baggage only, 5 and contained re¬ 
strictions similar to those now in force prohibiting soldiers (other 
than sick or wounded) from riding m the carriages, and forbidding 
the impressment of saddle horses In 1799 a section was added 6 
enabling the Crown m case of emergency to require the justices 
to provide carriages, saddle horses, and vessels for the conveyance 
of persons as well as baggage The two sections were annually 
repeated in the Mutiny Act, with no alteration in principle, and 
very little in detail, down to the year 1879, when they were 
embodied m Part III of the Army Discipline and Regulation Act 
which has been replaced by the Army Act The power of impress¬ 
ment in an emergency was extended in 1909 to include motor cars 
and other locomotives, and in 1913 to include aircraft of all 
descriptions 

158. At the commencement of the Great War an Act 7 (not changes 
limited to the duration of the war) was passed which further smce 1914 
extended the power of impressment in emergency to include food, 
forage and stores of every description 


1 Clode, Mil Forces, i 42, and the various Militia Acts 

2 By 12 On II c 24, s 11 

8 l4Cha II, c 20 wuch recited the re peal of the right of purveyance by 12 Cha II, c 24 
The Act expired, but wasr*\ ived for seven years by 1 Ja II, c 11, was again continued by 4 
Will & Mar , r 24,and'i’i i by 11 Wdl III, c 13 but not subsequently, and was repealed 
by the Statute Law tWioioi Act, 1863 The requisition was to be made by warrant from 
the Lord High \drmral e*- two Commissioners of tne Navy or from the Master or Lieutenant 
of the Ordnance, cl meted to two justices ot the peace The maximum distance to be travelled 
and the rate of reitmuc ration were fixed by the Act 

4 4 Will & Mar c. 13, s 27 

4 See 7 Ann c 4, 9 35 
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In 1917, consequent upon the establishment of the Air Ministry, 
the power to impress aircraft was transferred from the military 
to the air-force authorities 1 

In 1925, the power to impress carriages both for a route and m 
emergency was again extended, by the definition of “ carriage ” 
as “ a vehicle for carriage or haulage other than one specially 
constructed for use on rails ” 2 

159* Impressment of carriages in Scotland was long regulated 
by Acts passed before the Union with England, which, after that 
event, were annually kept in force by a provision m the Mutiny 
Act till 1857, when the provisions applying to England were ex¬ 
tended to Scotland 3 In Ireland aLo impressment of carriages 
was regulated until 1813 by Acts passed before the Union, and kept 
in force after that event by a provis’on in the Mutiny Act In 
that year 4 * the provisions of the lush Acts were transferred into 
the Mutiny Act, and consolidated as far as possible with the pro¬ 
visions applicable to England, but many differences in detail 
remained 6 

160. The power of impressment, like that of billeting, is exer¬ 
cised only by the civil authority, that is to say, the justices and 
constables In the case of impressment for ordinary purposes these 
authorities could at first act only under an order from the Crown, 
which necessarily was countersigned by the Secretary at War or 
some Minister, but after 170S 6 orders were allowed to be signed 
by the General of the Forces, while they might also be signed 
by the Master-General or Lieutenant-General of the Ordnance from 
1720 7 * to 1855, when the Board of Ordnance was abolished , and 
since 1807 s they have been allowed to be signed by any person 
duly authorised m that behalf In practice, however, the power 
of impressment has been exercised only in pursuance of a route 
signed as in the case of a route authorising billeting, and this 
practice has now received statutory sanction in the Army Act 
(s 112) Impressment in case of emergency was authorised by the 
Mutiny Act only on an order signified by the Secretary at War, or 
after the transfer of his duties, by the Secretary of State for War, 
or in Ireland by the Chief Secretary or Under Secretary, or the 
first clerk in the Military Department, and, except as regards 
Ireland, the law in this respect remains unchanged 9 10 The Act 
imposes penalties for disobedience to a requisition, but does not 
authorise the seizure of the carriages, &c , unless an order calling 
out the reserves on permanent service is in force, m which case 
the requisition may extend to purchase as well as hire, and a person 


1 See 7 & 8 Geo V, c 51, s 7 

2 See 15 Geo V, c 25 s 10 

8 20 Viet .c 13 

* 53 Geo III,c 17 

6 The principal changes m the law as to impressment of carriages were — 

{a) As regards England 7 Ann c 4, s 37, 33 Geo III, c 20. s 46, 39 & 40 Geo III. 

c 27, s 45 , 56 Geo III, c 10, s 73 , 10 Geo IV, c 6 

(b) As regards Scotland Impressment was regulated before the Union by an Act of the 

Parliament of Scotland, 1693, c 11 For subsequent changes see 58 Geo III, c 11. s 87 

10 Geo IV, c 6, 20 Viet c 13 

(e) As regards Ireland.see Acts of Parliament of Ireland, 6 Ann o/l4 , 3 Geo II, c 10, 

15 Geo ILo 6, 7Geo III, c 14 , 19 * 20 Geo III.c. 16 , 21 & 22 Geo III, c 43, and 41 

Geo III (UK), c 11, s 55. 53 Geo III, c 17, 7 Geo IV , c. 10, s 83 
The provisions of the Army Act retarding impressment do not extend to the Irish tree 


State 

6 7 Ann c 4 7 6 Geo I, C. 3 

« il Geo Ilfisess l,c,32 * A.A 115 
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refusing or neglecting to furnish carriages, &c , as ordered, is liable Ch IX 
to have them seized (s 115 (7) (8) ) If, m any other case, they ~ 
were seized, the owner would have a remedy by action for damages 

161. The Militia Acts made provision for the impressment of impress- 
carnages for the militia, m 1757, when embodied, and m 1786, “mlgrs ior 
when in training Under s 181 of the Army Act the provisions the 
of the Act as to impressment of carriages, &c , apply to the SS^es* 17 
auxiliary forces, % e , at present, the Territorial Army 

162 The subject of exemption from tolls is nearly connected Exemptions 
with that of impressment of carriages The exemption of car- from to s 
riages and vessels employed under requisitions of emergency was 
introduced in 1799, 1 when impressment under such requisitions 
was first allowed The general exemptions now conferred by s 143 
of the Army Act were introduced into the Mutiny Art m 1803, 2 
and 1807 3 I he clause as to payment of femes in Scotland 
dates fiom 1721 4 Exemptions from turnpike tolls in England 
are also conferred by the General Turnpike Act of 1822, 5 and 
by various local Acts The provisions were extended to the Arm> 

Reserve in 1867 6 


Conveyance of Troops by Railway 


163 Shortly after the introduction of railways, provision was Conveyance 
made with icspect to the conveyance of troops by rail The by 

tirst provision was made in 1842 7 and required the directors of a 
r ill way company to pc rmit, on the production of a route feigned by 
the proper authorities, the conveyance of officers and soldiers of the 
anuy, marines, and mditia, with their baggage, stores, arms, and 
ammunition, at the usual hours of starting, at such prices, or on 
m ch conditions as might be contracted for between the Secretai} 
at Wai and the railway company This enactment was strength¬ 
ened m 1844, 8 when the companies were required to provide 
conveyance at fares not exceeding those mentioned in the Act and 
a maximum of fares was also prescribed for the conveyance of 
public baggage, stores, ammunition (with an exception for gun¬ 
powder aud explosives), and necessaries These provisions wxre 
extended to the Army Reserve in 1867, and were re-enacted in 1883 9 
as regards the regular, reserve, and auxiliary forces as well as for 
naval forces The Act of 1883 reduces the maximum fares and 


requires the provision of such description of carriages as are 
specified in the route, but provides that if the company loses the 
benefit conferred by the other provisions of the Act with respect 
to the exemption from passenger duty, they are to convey the 
forces and baggage on the same terms as if the Act had not passed 

164 In 1871 it was enacted that when Her Majesty by Order m power to 
Council declared that an emergency had arisen m which it was take posses- 

° J sion ol rail- 


lcI 


ways m 
case ot 
emergency. 
« * 


1 3S Goo HI, c 20, s 4(5 

2 43 Geo III, c 20, s 55 

8 47 Geo IIi,sei.s 1, c 32, s 60 • # 

4 7 Geo I, c 0 

MGeo IV , c 126 s 32 (p ( 

• 30 & 31 Viet , c 110, s 16 re-enacted by 45 A 4(> Viet c 48, s v r 

7 5 & b Viet , c 55, s 20 See p b25 / - . ult K 

8 7 & 8 Viet , c 85, s 12 Seep 626 // 4J' 

* 46 & 47 Viot., c. 84, s 0 See p 828 This Act does not apply to IrUa/tf L.’ / v ^ o, > \ 

ff 

*. J 


( 
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ch n expedient for ihe public service that the Government should have 
control over the railroads in the United Kingdom, or any of them, 
the Secretary of State might empower any person to take possession 
of any railroad, and of the plant belonging thereto, and use the 
same for Her Majesty’s service m such manner as the Secretary of 
State might direct Full compensation must be paid to the persons 
of whose railroad possession is taken 1 The Secretary of State 
is, by the National Defence Act, 1888, as amended by the Acts 
relating to the Terntonal Army, authorised to claim precedence 
for traffic for military purposes over all railways whilst an 
order for the embodiment of the Territorial Army is in force 2 
This Act, as well as the Act of 1871, extends also to tramways 


1 34 4 35 Viet, c 86, s 16 Sw p 827 
5 aimict,c3l,s4 Setp 830, 
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CHAPTER X 


ENLISTMENT 

1* A summary of the history of enlistment has been given m Objector 
Chapter IX it is proposed in this chapter to sketch the system chapter 
m operation under existing Acts, and under the Recruiting 
Regulations, which give general instructions as to the appoint¬ 
ment and duties of recruiting agents, the qualification of recruits, 
the mode of recruiting, and other matters 

2 . A recruit is not to engage for more than 12 years, and may Tennoi 
engage to serve the whole time with the colours, or part of the 
time with the colours and part in the Arm} Reserve 1 The Army e n 
Council, however, are empowered to direct that where a boy is 
enlisted before attaining the age of eighteen, the period of 12 years 
shall be reckoned from the day on which he attains the age of 
eighteen years 2 * Enlistment for a term less than 12 years would, 
however, be legal, if a less period were fixed by His Majesty, 
and any part oi such term might be for service in the reserve 8 

3 The Army Council, however, may allow a soldier, if he so change of 
wishes, to go into the reserve at once, or to extend his service 
with the colours for any time up to the whole term of his original 
enlistment, or to extend the term of Ins original enlistAent up to 
12 years or any shorter period 4 

4. The old term of 21 years is still retained in the Army Act, Reengage- 
as, subject to any regulations made by the Army Council, a soldier meut 
whilst serving with the colours may, after the expiration of 9 years 
from the date of his original enlistment and with the approval 
of the competent military authority 5 , re-engage to serve lor such 
a further period of service with the colours as will make up a 
total of 21 years* continuous service 6 

5 Subject also to such regulations, a soldier who so re-engages Contmn- 
may, at the end of the 21 years, with the approval of the competent *^ 0 ice '^ ter 
military authority, continue to serve, with a right to his discharge STyears w 
3 months after he claims it 7 If, however, at the time when he is 
entitled to be discharged, he is serving abroad, oi a state of war 
exists, or the Army Reserve is called out on permanent service, he 
is liable to serve for an additional year 8 

6. The ordinary period of colour service at present varies from Regulations 
2 to 12 years in the different arms of the service Men enlisted * s on to ** ten 
for less than 12 years* colour service, if efficient soldiers of good service, 
character and fit for service at home and abroad, and if vacancies 
exist m the number of extensions permitted, are allowed under 
certain conditions to extend their service so as to complete 12 

1 A A , 78, 77 

8 A A 78 (proviso) 

8 A A , 76-78, and Reserve Forces Act, 1882 

4 A A , 76 78 and Rtserve Forces Acf, !88a 

* For definition of the competent military authority, see A A , 101 (I), J90 (32), and R P 
12** , see also K R 231 

* A A , 84 As to the conditions under which approval is authorised to be given, see K R , 

231-234 

7 AA ,85 

® A A , 87 (1), and para 8 infra 
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y ears mill the colours 1 In a lew instances enlistments for 1,2, 3 
or 4 years with the colours only are permitted 

7. Under the present regulations, the re-engagement of soldiers 
of and above the rank of serjeant may be approved after the com¬ 
pletion of 9 years' service on their current engagement, but in the 
case of soldiers below the rank of serjeant re-engagement cannot 
be approved until after the completion of 11 years' service on their 
current engagement, and then only if efficient, well behaved, 
and medically fit for service at home and abroad 2 

Under the same regulations warrant officers, staff-serjeants 
and serjeants, after completing 9 years' service, have the right* to 
re-engage, subject only to the veto of the General Ofhcer Com- 
mandmg-m-Chief Other non-commissioned officers are m the 
same position as regards re-engagement as private soldiers 

Warrant officers, non-commissioned officers and men may, 
with the approval of the officer in charge of records, continue their 
service after 21 years, but have not the right to do so 4 

8. A soldier is liable to be detained in service for 12 months 
beyond the time at which he would otherwise be transferred to the 
reserve, or discharged, if a slate of war exists, or il he is beyond the 
seas, or if the Army Reserve is called out A soldier who would 
otherwise be discharged may also agree with the competent military 
authority, while a state of war exists, to continue as a soldier during 
the war, or until the end of 3 months after he claims his discharge 6 
The powe| of the Crown to discharge a soldier is noticed below 

In case of imminent national danger or great emergency, when 
the Army Reserve can be called out for permanent service by the 
King's proclamation, a like proclamation can require men who 
would otherwise be transferred to the reserve to continue serving 
with the colours these men are then m the same position as if they 
had been transferred to the reserve and called out on permanent 
service 6 

9 . Acts passed before 1870 adopted, m reckoning the years 
of a soldier's service, the principle of omitting those periods 
during which he had not given the service which he had 
agreed upon enlistment to give, eg, by having been m prison, or 
by reason of desertion or absence without leave After 1870 the 
effect of applying this principle to men liable under their enlistment 
to enter the reserve was to protract the time before a soldier’s 
entry into the reserve, but not the term of his liabilitv to service 
in the reserve It kept with the colours inferior men whose places 
might otherwise have been filled by good recruits 

10 . The Army Act, therefore, abandons this principle, and docs 
not, because a man is a bad soldier and constantly under sentence 
require him to serve longer, but allows him to be discharged or 
sent into the reserve at the usual time On the other hand, \ 
provides that a soldier guilty of desertion or fraudulent enlistment 
shall, if serving on his original engagement, forfeit, not only tlu 
time of his absence, but all his service prior to his conviction, and 


1 K R ,225-228 

2 There are certain exceptions to this K R 2J1-234 for details 

* There are certain exceptions to this Sec k R 231 -262 

* See A A , 86, K R , 236-245 for details 
ft A A ,87, 88,also 77 

* A A , 88 See Reserve I orees Act, 1882, tg U, 14 
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be liable to serve as if he had been attested at the date of his Ch X 
conviction, or of the order dispensing with his trial in the case of 
confession If serving on a re-engagement, a soldier convicted by 
court-martial of desertion or fraudulent enlistment, or whose trial 
has been dispensed with, forfeits all previous service rendered during 
the period of such re-engagement, i e , from the day following that 
on which he completed 12 years' service 1 , the term of any im¬ 
prisonment or detention to which he is sentenced will reckon as 
part of his service after the date of the sentence The Army 
Council, however, have power to restore all or any part of any 
service forfeited 3 

11 this forfeiture, coupled with the provision referred to m Effect of 
para 19 as to the liability of a soldier convicted of the above provision*, 
offences to general service, will enable a man who has committed 
them to be sent to serve abroad, or in some other sphere where, 
by reason of greater activity or otherwise, he will be removed from 
the class of temptation under which he may have committed the 
offence For, however serious the above offences are in a military 
sense, they are often committed, not from any want of moral 
character or anv reluctance to serve, but from some discontent, 
or from association with bad companions, or from some sudden 
or special temptation inducing the man to absent himself 

12. Since 1870, under the Recruiting Regulations, a man may Enlistment 
be engaged for service m any particular corps, but otherwise he is 
enlisted for general service or general service (infantry), and, if nppomt- 
enlisted for general service, or general service (infantry), he is, t0 
under the present law, to be appointed, as soon as practicable, to 

some corps, or some corps of that arm of the service, but may be 
transferred, withm three months of his attestation, to any other 
corps of the same arm or branch of the service 3 In 1923 an 
amendment to the Army Act provided that a boy enlisted for 
general service before attaining the age of eighteen years need not 
be appointed to a particular corps until he attams that age 4 

13. The power to transfer used formerly to be exercised in such a Pow to 
manner as to make it oppressive and much dreaded by the soldier 

The Mutiny Act in 1765 expressly authorised courts-martial to former 
sentence deserters to be transferred for service in foreign parts AcU 

14. At present, when once a soldier is appointed to a corps for Provfckws 
which he enlisted (or, if he enlisted for general service, has served Acta?to 
for three months in a corps to which he has been appointed), he transfer, 
may make it his home so long as he serves with the colours, pro¬ 
vided he conducts himself fairly well, and is qualified to serve in 

the place m which his corps is ordered to serve He may, however, 
as indicated below, be transferred to another corps with his own 
consent or compulsorily 

15. Such cases may occur as that of a man who is appointed Ey con*.ni| 
to the cavalry and who might be transferred to the infantry if 

he is unable to learn to ride , or of a man transferred to another 
corps for the purpose of serving with a brother Cases such as 
these would be with the man's consent 


1 A A , 84 (2) 

3 A A , 73, 79 
* A A , 83(1). 

4 A A,82(2) 

(1210) 


Sec further as to restoration of service, K R , 246. 
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16. When a soldier has been invalided from abroad, or his 
battalion is ordered abroad, and he is unfit to serve abroad, or will, 
within two years, go into the reserve, or be discharged, he can, if he 
does not go into the reserve at once, be transferred compulsorily to 
a corps of the same branch of the service in the United Kingdom 
or to the reserve Similarly, when a regiment or battalion abroad 
is ordered home or to another station, a soldier who has (m addition 
to his reserve service) two years' colour service to run under his 
original enlistment, may, for the purpose of serving abroad the 
residue of his colour service, be transferred compulsorily to another 
corps of the same branch 

17. A soldier of the regular forces enlisted for general service 
may be transferred to any corps of the same arm or branch of the 
service at any time whilst a proclamation ordering the Army 
Reserve to be called out on permanent service is in force (This 
does not apply to men enlisted before 4th August, 1914 ) 

18. A soldier transferred to a corps, other than cavalry, artillery, 
infantry or engineers, may be compulsorily re-transferred to any 
corps serving in the United Kingdom, or to the corps in which he 
served immediately prior to his transfer, and when serving beyond 
the seas to any corps at the station at which he is serving at the 
time of his removal 

19. A soldier who has been guilty of desertion or fraudulent 
enlistment r or has been sentenced by a court-martial to not less than 
three months' detention, may have his punishment wholly or 
partly commuted into a liability to general service, and he may 
then be transferred from time to time to any corps This power 
may well be exercised in cases where a soldier gets into trouble 
at a home station and there is a prospect of his being converted 
into a good soldier by being sent abroad 1 A soldier committed 
as a deserter by a civil magistrate in any part of His Majesty's 
dominions may be transferred compulsorily to any corps near the 
place where he is committed, or to any other corps if the competent 
military authority direct, but this power need not often be exer¬ 
cised 2 

20 Where a corps is amalgamated with one or more other 
corps, or its constitution is altered, or a unit is transferred from one 
corps to another, a soldier serving m such corps at the date of 
amalgamation, &c , is liable to serve in the new corps as if it were 
the corps in which he was previously serving, but he is not liable 
without his consent to serve in any unit in the new corps in which 
he could not, without his consent, have been required to serve if 
no such amalgamation, &c , had been effected 

21 The enlistment of the soldier is a species of contract 
between the Sovereign and the soldier, and under the ordinary 
principles of law cannot be altered without the consent of both 
parties The result is that the conditions laid down in the Act 
under which a man was enlisted cannot be varied without his 
consent 


J See tbove, para 11, iUd A A , S3 (7) 

1 At to transfer w nmtlly, «e« A A , 83 , K,R., 202-803 j tod as to oempateut military 
authority, A .A , 101 (l), R P 138 _ 
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22. Since 1694 1 a soldier has be. n required to be attested before Atteg ~ tloo 
some civil authority 2 as a mode ol protecting him against being before civil 
entrapped, without understanding the nature of it, into a con- 
tract, which, even though not a contract for life, is one of a very since 1694. 
serious nature Attestation was also adopted as a protection from 
impressment 3 The practice which exists in many parts of the 
country of concluding a bargain by giving some earnest of it, was 
adopted m the case of enlistment by the giving of the shilling, and 
formerly the acceptance of the shilling rendered the man for some 
purposes a soldier 4 

23 Under the Army Act, the acceptance of the shilling has no Proviaiors 
such effect A man offering to enlist receives a notice informing ^cfasTo 
him of the general conditions of service in the Army, and of the attestation, 
requirements of attestation, and directing his appearance before a 
justice 5 If he fails to appear he has merely broken his bargain , 
he cannot be arrested as a criminal, and on appearing before the 
justice he may object to enlist, and if so cannot be required to pay 
any smait money If he appeals before the justice and takes the 
oath, he becomes an attested soldier, but he will still be able to 
procure his discharge within three months by paying a sum which 
is not to exceed, and is at present fixed at, twenty pounds The 
attestation consists in appearing before the justice, answering 
certain questions, which are recorded, and making and signing a 
declaration as to the truth of those answers, and taking the oath of 
allegiance a Thereupon he becomes for all purposes a soldier, 
and any invalidity in the attestation can only be taken advantage 
of within three months afterwards Any immaterial error in the 
attestation paper can be amended at any subsequent time by a 
justice 7 Officers aie empowered to act as justices for the 
purpose of attesting recruits for the regular forces, if authorised 
by the regulations of the Army Council The persons who in 
India, the colonies, and foreign countries have authority to attest 
recruits are enumerated m s 94 of the Army Act 

24. The attestation paper is signed in duplicate, so that the Evidence of 
original may be kept at homo and the duplicate follow the man attestation, 
wherever living 8 This procedure renders more practicable the 
provisions of the Army Act (s 163) for proof of enlistment by a 
certified cop> of the attestation paper, which prevents a prosecution 
for desertion or fraudulent enlistment abroad from failing by reason 
of the attestation paper being at home The same section makes 
an attestation paper evidence of the soldier having given the 


1 5 & 6 Will & Mar ,c 15, s 2, quoted in Clode, Mil Forces, n p 7 
® See, however, as to attestation before officers, para 2«3 (ad fin ) 

* The Secretary at War used to discharge soldiers improperly enlisted See Oode, Mil 
Forces, u p 8 The King’s Bench discharged soldiers improperly impressed R v Kessel 
(1758) 1 Burr 6S7 See Clode, Mil Forces, n p 587 

4 The acceptance of the shilling was treated as an agreement by the man to enlist, and 
either to complete his enlistment by attestation before a justice, or in default to pay smart 
money, which latterly amounted to 20s Enactments were made for giving him notice of 
what he was about to agree to, and for the lapse of a certain time between his red ipt of the 
shilling and notice, and his final attestation before the justice On the other hand, if he 
absconded between his acceptance of the shilling and his appearance before the justice, be 
was liable to be apprehended as a vagabond, and punished accordingly, and also to be com¬ 
pulsorily attested as a soldier 

6 For persons included in the term “ justice ” for the purpose of enlistment, see A A , 94 

• As to the form of oath and the validity of enlistment without it, see Clode, Mil Forces, 
ii p 21 

7 A A , 80, 81, 100 

• K R ,1615 

(1210) H 2 
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answers set out m it, a provision useful in case of a prosecution for 
making a false answer , in which case an attestation paper alone, 
and not a copy, is evidence 

25. Notwithstanding the provisions for protecting persons from 
being entrapped into being soldiers, it has always been tne law 
that a man in pay as a soldier is subject to military Jaw, though not 
attested This law is still maintained, because if a man chooses to 
serve and take pay as a soldier, he must be considered to have 
accepted the conditions under which he is paid and treated as a 
soldier, and therefore to be subject to military law h\ t n an alien 
who enlists by making a false answer would apparently come under 
the same rule Ihe Act, however, provides that a man m such a 
position may claim his discharge at any time, and the commanding 
officer is to forward the claim to the competent mdit ny authority 
for submission to the Army Council, but the man, until dis¬ 
charged, has no right to absent himself, and is liable in all icspects 
to be treated as a soldier This provision as to discharge will not 
apply to a soldier who has gone through the form of attestation, 
but w T hose attestation is illegal, because after three months no 
advantage can be taken of any invalidity m the attestation 1 

26* If an apprentice in the United Kingdom, who was bound 
when under sixteen by a regular indenture for at least *onr years, 
enlists wdnle still under twenty-one, he can be claimed bv his master 
through a proceeding before justices, but not otherwise An 
apprentice who is so claimed is not liable afterwards to s< r\e under 
his enlistment The claim must be made within one month after 
the apprentice left his master's service The apprentice is liable 
to, and on demand of his commanding officer must, be tried by the 
justice before whom the proceeding is taken for the oficnce of 
making a false statement on his attestation W lth the above 
exception, and a similar one for indentured labourers in the colonies, 
a master cannot claim his servant who has enlisted 2 

27 An enlistment is a valid contract, although entered into by 
a person under twenty-one, who by the ordinary rules of law, 
except where modified by statute, cannot, as a general rule, con¬ 
tract any engagement 3 

28 Though the Act of Settlement 4 * which prohibits aliens 
holding any office, civil or military, does not m terms apply to 
soldiers, and though there was no statutory prohibition of the 
enlistment of foreigners, it seems to have been considered that the 
Crown had no authority either to enlist aliens for service in the 
United Kingdom, and consequently to punish them for desertion, 
or to billet them when in this country. 6 

29. Statutory power was therefore taken in 1757, and again in 
1782, to quarter foreign troops in this kingdom, 0 and m 1794 and 
m subsequent years statutory power was taken by the Crown to 


1 A A , 100 

* A A , 96,97 See also K R 370 (iv) 

* Sec cases cited in Llode, Mil Torces, n p 34, R>\ Rotkerfitld Greys (1323), 1 Barn A 
Cr i*45 See also A v Hardwick (1821), 5 Barn & Aid 176 

4 12 & 13 Will III, c 2, s 3 An officer doe c , but a private does not, hold an office 

• Clode, Mil Forces, 1 pp 89, 90, 487 , ii pp *5, 431-435 Foreign troops 9 eem to Lave 
been received in or brought into the kingdom in the tune of Anne and Geo I Report on 
recruiting, 1S67, Farl P, 215 

• See 30 Geo. II, c 2 , 22 Geo III, c. 26. 
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enlist aliens, even though they were to serve abroad 1 This was Ch X 
subject to the conditions that they were not to be brought into the 
United Kingdom, except with a view to operations abroad , that 
if so brought they were not to go more than five miles from the sea 
coast, and that there were never to be more than 5,000 men in the 
kingdom A similar provision was made m 1800 2 * , and during the 
Crimean War in 1854, 8 but m the latter case the only restrictions 
were that the number of men brought into the United Kingdom 
was not to exceed 10,000, and that they were not to be billeted 
The illegality of the enlistment of aliens has also been recognised in 
other Acts, 4 * till at last, in 1837, it was enacted that, with the 
permission of the Crown (given in each case), an ahen might be 
call s lcd, but the number of aliens m any corps was not to exceed 
the proportion of one to every fifty natural-born subjects, and this 
provision has been re-enacted in the Army Act 6 7 An alien so 
enlisted is b> the Army Act made incapable of becoming an officer 
A relaxation in favour of negroes and persons of colour was orig¬ 
inally made m consequence of negroes captured in slavers bang 
taken into the service of the Crown, and was continued to legalise 
the recruiting of natives on the West Coast of Africa for ser\ ice 
in the West India Regiments (now disbanded) and of Lascars in 
the East, and the relaxation has bee n extended to inhabitants of 
British protectorates in order to enable troops raised in the East 
and West African protectorates to serve outs de thcr boundaries 6 
It must also be recollected that under the British Nationality and 
Status of Aliens Acts a naturalized alien has the same privileges as 
a British subject, and therefore is capable of being enlisted to serve 
His Majesty 

30 The terms of the enlistment of a soldier, since he has been Discharge 
enlisted directly by the Crown, have always been to serve the Power of 
Sovereign so long as his services are required, within the period S^Jarge 
for which he agrees to serve , consequently the Sovereign has soldiers 
always had power to discharge soldiers But a soldier cannot be 
discharged except by order of the Sovereign or under some statu¬ 
tory power, such as the sentence of a court-martial, to which 

is added in the Army Act an “ order of the competent military 
authority 

31 A soldier on his transfer to the Army Reserve or discharge Certificate 
is entitled to receive a certificate of service This certificate of scrvlce 
combines m one form a " certificate of character/* " certificate 

of transfer to the Army Reserve/' " discharge cei tificate/” together 
with other details relating to the soldier's service The soldier 
is provided with a certificate of service to show that he has been 
properly transferred to the Army Reserve or discharged, and that 
he is not a deserter 8 Until he is duly discharged he remains 

1 See 34 Gio III, c 43 The Act 29 Geo II, c 5 recited the enlistment of foreigners in 
America, and gave power to commission them, but not to enhst This was given by the 
amending Act, 38 Geo III, c 13 

* 39 & 40 Geo III, c 100 

* 18 & 19 Viet , c 2 

4 See 44 Geo III, c 75 , and 46 Geo III, c 23, continued by 55 Geo III, c 85 See 
also the provisions on the amalgamation of the Indian \imy, 24 & 25 Viet , c 74, s l 

J 7 Will IV & 1 Viet f c 29 , A A , 95 (1) 

6 A A , 95 

7 A A , 92 Tor definition of the competent military authority, see A A , 101 (l), 190 
(32), also R P 128 For regulations as to discbacge^ee K R ,330-410 

* bee K R 3^2-410 
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x subject to military law Discharge has been at different time 1 * * 4 5 ? 
regarded as a reward or as a punishment 1 When the service was 
lor life, discharge was in many cases the highest object of a soldier's 
desires, and even now it may be a material advantage to him 
There is no reference in the present law to discharge as a reward, 
but a soldier may be transferred to the reserve or prematurely 
discharged within a limited period of the termination of his normal 
colour service, to enable him to take up civil employment which 
cannot be held open 8 On the other hand, discharge with igno¬ 
miny, or discharge towards the end of a man’s service shortly 
before he becomes entitled to receive pension, cannot but have 
the effect of a punishment 

32 A soldier enlisted in the United Kingdom is entitled, if 
on the completion of his service he is abroad, to be sent to the 
United Kingdom free of expense foi his discharge , and a soldier 
enlisted in the United Kingdom, and discharged there on termin¬ 
ation of his engagement, is entitled to be sent free of expense from 
the place where he is discharged to the plat e \\heic he was attested, 
or to his residence, if his conveyance there costs no more 8 In 
no other case has a soldier any statutory right to be sent free of 
expense to any place on discharge, though, in some cases, he may 
be allowed a free conveyance as a matter of favour 4 

33 If a soldier is a lunatic, the Army Council or an officer 
deputed by them may, on his discharge, send him and also his 
wife and child, to the workhouse of the parish or union to which he 
xs chargeable, and if he is a dangerous lunatic may send him to the 
lunatic asylum for lunatics chargeable to that parish or union * 

34 The only power, except with the soldier's consent, of send¬ 
ing him into the reserve before the stipulated time is on occasion 
of hi3 bemg unfit to serve abruad, or ot his regiment being ordered 
abroad shortly before the cxpnation of the lime of Ins service with 
the colours • A soldier who is transfcired to the Army Reserve 
is entitled, on transfer, to fr< c conveyance to Ins place of attesta¬ 
tion or selected place of residence (if not involving greater cost) in 
the United Kingdom, but has no claim to tree conveyance to any 
place oh final discharge from the Aim) after completing his service 
m the reserve 7 

35. Offences in relation to enlistment, when committed by 
persons who are at the time or thereafter become subject to 
military law, are punishable by militaiy law under ss 13, 32-34 
of the Army Act A man renders himself liable to punishment 
not exceeding imprisonment who, after bemg discharged from 
any part of His Majesty's military or air forces with ignominy, or 
for misconduct, or on account of convict ion for felony or a sentence 
of penal servitude, or dismissed with disgrace from the Navy, 
enlists without disclosing the circumstances of his discharge or 
dismissal 


1 See Clode, Mil I orcts ii pp 43-47 

* See K R 309 (ii) (a) & ( b ) and 370 (lx) (&) 

• A A ,90 

4 See Allowance Regulations, sec 7, subjection 6, for the present practice 

* A A , 91 See also K R 38&-381 

• A A ,89 

7 A A ,90 For the further benefltsm this cesprct now enjoyed by reservists,see Allowance 

Rrgulations sec 7, subsection 6 
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A recruiter who enlists any man whom he has reason to believe 
to have been so discharged or dismissed, also renders himself liable 
to imprisonment 

Ihe making of a false answer to any question on attestation 
renders the offender liable to imprisonment on the sentence either 
of a civil court of summary jurisdiction for the place where the 
offence was committed, or where the offender may happen to be, 
or of a court-martial 1 * , and an> person w ho uses, or gives for use, for 
the purposes of enlistment a false statement as to character or 
previous employment is liable on summary conviction to a fine 
not exceeding twenty pounds 8 

No one may enlist soldiers unless dul v authorised, and any person 
who does so is liable to a fine not exceeding twenty pounds 3 

A man who, while belonging to one corps, enlisls in the same 
or any other corps, is guilty of fraudulent enlistment, and can 
punished for it, but as he ha^ made twx> fngagements he can be 
held to either engagement, and is thus liable to serve, as the 
military au thou tics direct, either in accordance with the terms 
of his original attestation, or with those of lus new attestation, 
and (unless he has enlisted in the corps to which he already 
belongs) in either of the corps to winch he has been appointed to 
serve 4 

1 A A , 99, 33, and notes 

8 Seamen s and Soldiers’ 1 ulst Characters Act, 1906, (6 Ldw 7, c 5), s 2 

1 A A , 9S Under the Mutiny Act, authority was in tenns granted to consuls and other 
peron> abroad to enhs soldie s , bu tut j rc < n 'ct makes it dear that those officer* 
nave onlv nower, like tie jk i<f^ a* homi to a tes , and have no po*er to act other 
wise in recruiting unit ss sp< ually authorised to do so See A A 94 

4 Fot ddaih see R R , 599 
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CHAPTER XI 


CONSTITUTION OF THE MILITARY FORCES OF TIIE 

CROWN 

1 The military foices of the Crown consist of— 

British forces , 

Indian forces, 

Dominion forces, 

Colonial forces and the Channel Islands Militia 
British Forces 

2 The British forces comprise— 

(A) The Regular Army , 

(B) Regular Army Reserve of Officers (including officers of 

the Militia and the Supplementary Reserve of Officers), 

(C) Army Reserve (including Supplementary Reserve), 

(D) Territonal Army (including the Territorial Army 

Reserve) , 

(E) Miscellaneous Organisations and Establishments, 

(F) Royal Marines 

(A) Regular Army 

3. The Regular Army consists of— 

(1) Cavalry, composed of two corps, i e , Household Cavalry 

and Cavalry of the Line , 

(2) Artillery, comprising all Royal Artillery units and 

personnel, including the local brigades and batteries 
abroad , 

(3) The corps of Royal Engineers, divided into battalions, 

engineer squadrons, troops, and companies , 

(4) The Royal Corps of Signals, divided into corps signals, 

divisional signals, signal squadrons, companies, troops 
and sections, 

(5) Infantry, composed of five regiments of Foot Guards, 1 

and 63 county and rifle regiments (vide the Royal 
Warrant defining " Corps *' 2 ) Each regiment (except 
the Royal Inmskilhng Fusiliers and the Royal Irish 
Fusiliers, which form one corps and have one battalion 
each) includes two line battalions , 

(6) The Royal Tank Corps, which consists of tank battalions 

and armoured car companies, 

(7) The Royal Army Service Corps, which is sub-divided 

into the Horse Transport and Remounts, Supply, and 
Mechanical Transport sections, 

(8) The Royal Army Medical Corps , 

(9) The Royal Army Ordnance Corps, 

(10) The Royal Army Veterinary Corps , 

(11) The Army Educational Corps, 

1 Two regiments of Foot Guards have three battalions each, one regiment has two 
battalions and two have one battalion each 
* \ O h) cf F26 
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(12) The Royal Army Pay Corps, Ch. XI 

(13) The Army Dental Corps, 4 — 

(14) Corps of Military Police, 

(15) Military Provost Staff Coips, 

(16) Band of the Royal Military C ollegc , 

(17) Corps of the Small Arms and Machine Gun Schools 
There are also the Royal Army Chaplains' Department, Staff for 

Royal Engineer Services, and Queen Alexandra's Imperial Military 
Nursing Service These are not technically corps within the 
meaning of the Army Act, inasmuch as they are not declared to 
be so by Royal Warrant 

4, For the purposes of enlistment and service, the unit m the Umtof 
army (in the Army Act referred to by the common name of 
" corps ") is one of the above regiments or corps A soldier, on and service 
his enlistment, is appointed to a corps, and is bound to serve in 18 the cor P* 
any part of it, and may belong for the \\ hole of his military life 
to the corps to which he is first appointed The officers are also 
appointed to these corps, but are all alike officers of His Majesty’s 
land forces, and have army rank as such, winch may or may not 
be the same as their regimental rank, that is to say, their rank in 
the above unit They are consequently legally liable to serve, 
if so ordered, with any portion of the army, and not merely with 
the unit to which they may be appointed, in practice, however, 
they are not normally required to do so 

An officer has not the right to resign his commission whenever he 
pleases This was decided long ago m the case of officers serving 
the East India Company, and (more recently) m the case of a 
naval officer who, having been refused leave to resign sent in his 
resignation, and quitted the service while abroad m order to 
take up a civil appointment at home 1 Exactly the same 
principles are applicable to commissions m the army 

5 The unit for purposes of discipline and some purposes of unJ for 
administration is not necessarily the same as the above unit In oth «£ pur- 
the case of infantry, for instance, the unit for purposes of S^Ssaniy 
discipline is pnma facte one battalion or the depot, if, however, the same 
part of the battalion is serving detached from the rest, that part 
becomes the unit for purposes of discipline, while for many 
purposes of administration it remams part of the battalion At 
the same time all men in a battalion are liable to be ordered to 
serve in any other part of the corps, whereas they cannot be 
transferred to any other corps without their consent or except as 
a punishment for certain offences, or in special cases provided for 
by the Army Act 2 

6, Throughout the Army Act the “ commanding officer ” is Explanation 
referred to for many purposes, and particularly for the purposes « , c ^^ and 
of investigating charges and awarding summary and minor i ng ^acer” 
punishments The Act does not define the term " commanding 
officer " The Rules of Procedure contain a definition, for the 
purposes of all the rules and also for the purpose of the sections 


1 Parker v Lord Clwe (1769), 4 Burr 2419, Vertue v Lord Clwe( 1769), 4 Burr 2472, 
R v C tuning, Ex parte Hail (1887) LR 19 Q B D 13, and Hear son v Churchill, L K 
[18921 2 Q B 144 See also the dtclum of Cockburn, C J , in Ex part* Trenchard (1874) L 
R 9Q B 406 Clode Mil Forces,ii, p 96 Command formerly depended on the commission 
but is now the subject of regulation A A 71 1 see K R. 170-192. 

■ See Ch X, paxas 14-20, and A A. 83 
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Ch XI of the Act relating to " Courts martial ,” and to the ** Power of 
Cohimanimg Officer” 1 * In cases to which this definition does 
not apply, the question who is, in any given circumstances, the 
commanding officer, must depend on the custom of the service 
and the King’s Rcgu’ations 

(B) Regular Army Reserve of Officers 1 

7 . officer *ho retires from the regular forces on retired pay 
Arwy^Rc- or with gratuity becomes a member of the Regular Army Reserve 

serve of 0 f Officers , 3 and is liable to be recalled to army service until he 

fficers reaches the age limit laid down in the Pay Warrant 4 

Officers retiring under Indian Regulations, or on account of 

mental or physical incapacity certified by the regulated medical 
authority, or on account of misconduct, have not this liability 
to service in the Regular \imy Reserve of Officers or to recall 
A commission in the Rtgular Army Reserve of Officers may be 
granted to an officer who has held a commission in the regular 
forces, Militia, Supplementary Reserve of Officers, Territorial 
Army, and such other formations of the military forces of the 
Crown as are provided for by Royal Warrant , 5 and also to an 
officer who held a temporary commission in the new armies 
during the Great War, 1914-19, provided that his service was 
satisfactory throughout, and that Ins age does not exceed the 
limits la A down 6 

Liability to 8 . An officer of the Regular Army Reserve of Officers is liable 
j^’ Uo to be recalled to army service at home or abroad at a time of 
service national emergency or when a national emergency appears to be 
imminent , 7 and becomes subject to military law in the circum¬ 
stances mentioned in s 175 (10), Army Act 
^vn t° f Officeis the Militia, formerly styled the Special Reserve 

1 e n ia, Officers, form a blanch of the Regular ^imy Reserve of Officers 
established by Royal Warrant 8 This branch consists of a number 
of officers commissioned before 5th August, 1914, and still 
retained, but no new appointments are being made therein 

Officers of this branch are governed by the Regulations for 
Officers of the Militia (formerly Regulations for Officers of the 
Special Reserve of Officers, 1911, which, by Ro>al Warrant , 9 
were made applicable to officers of the Militia) 

Officers of the Militia aie subject to military law at all times 10 
ar P Revive’ ^ The Supplementary Reserve of Officers is a branch of the 
of y otEcci7 e Regular Army Reserve of Officers established by Royal Warrant 11 
The Supplementary Reserve of Officers is designed to — 

(a) ensure that all units, services and departments of the 
regular forces shall be complete in officers on partial 
or general mobilization # 

I See R P 129, and K R 528 

4 PW 691-704A 

3 PW 691 

4 PW 521 

3 P W 692, 694 

8 PW 697 

• P W 701 

• Dated 3rd Apnl, 1908, as applied by Royal V arrant dated 27tb January, 1922 (Army 
Order 2 of 1022 ) 

• Dated 27th January, 1922 (Army Order 2 of 1922 ) 

10 A A 175(10) 

II Dated 8th August, 1924 (Army Ordtr 284 of 1924) 
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(b) maintain establishments in the regular forces m war , and Ch XI 

(c) provide officers for Supplementary Reserve units 

Commissions in the Supplementary Reserve of Officers are 

given to qualified candidates 1 who are British subjects, the sons 
of British subjects, and of pure European descent 

11. For purposes of administration and mobilization, officers orgarUw- 

of the Supplementary Reserve of Officers are divided into iaSiustra- 
categories* as follows — tion 

Category A —Officers of transportation units, Royal 
Engineers, required to undergo training in peace 
Category B —Officers (other than those in Category A) 
required to undergo training in peace In certain 
cases they are organised in units in peace Those not 
in units form a reserve for the corp3 to which they belong, 
being available for use on mobilization as required 
Category C —Officers not required to undergo training in 
peace In the event of their being caded to army 
service they will be required to perform duties similar 
to those of their profession or occupation in civil life 
They may be organised in units in peace as necessary 

12. Except in the Royal Army Medical Corps, where appoint- Appoint 
ments are made in the rank of lieutenant, candidates are normally ments 
appointed in the rank of second lieutenant Officers who have 
prior service qualifying them for promotion may be appointed 

in the rank of lieutenant, m the case of Royal Army Medical 
Corps officers (Category C), such officers may be appointed 
m the rank of captain 

Officers appointed to bupplementary Reserve units may be 
appointed in such ranks as may be required to complete the 
establishment of the unit, and in the case of Royal Engineers 
(Transportation and Postal), Royal Corps of Signals, and Royal 
Army Service Corps, officers may be appointed in ranks necessary * 
to provide for the mobilization requirements of those corps 

13. Officers of Categories A and B are required to undergo Liabilities, 
preliminary training (unless exempted therefrom), and further 
training each year, or otherwise, as may be prescribed for then 
branch of the service 3 There is no training for officers of 
Category C 

Officers of the Supplementary Reser\e of Officers are liable 
to be called out on service when the Army Reserve, or any part 
of it, is called out by proclamation, and to serve with any unit 
or part of His Majesty's land forces in any part of the world 4 

They are subject to military law when ordered on any duty 
or service for which, as reserve officers, they are liable, or when 
employed on military service (otherwise than as above) under 
the orders of an officer of the regular forces who is subject to 
military law 6 

14. Officers on attaining the age limit cease to belong to the Period of 
Supplementary Reserve of Officers, but if they are then below £ervice 
the age limit for removal from the Regular Army Reserve of 


i 

i 

s 

A 

t 


See S R Regs , para 16 ct seq 

For further details, see S R Kegs , para 2 ti %*q 

S R-Regs 100-102 

S R Regs 14 

KJl., 175 (10) (1) 
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Officers, they continue in that Reserve unless they previously 
notify that they do not desire to do so 1 

15 Officers joining the Supplementary Reserve of Officers, who 
have not previously served as officers in the regular forces, Special 
Reserve, Militia, Yeomanry, Territorial Force, Territorial Army, or 
Volunteers, or who have ceased to hold commissions in any of 
these forces lor at least 3 years prior to joining the Supplementary 
Reserve of Officers, are (except as stated below) allowed an outfit 
grant of £40, or in the case of an officer appointed to the Cavalry 
£50 If the officer fails to fulfil certain conditions he may be 
required to refund the grant or part of it 2 

Outfit grant is not made to officers whose services are only 
available on embodiment and who do not undergo training in 
peace, until they are called up on embodiment being ordered 
These officers will then receive such grants as it may be decided 
to issue to officers commissioned temporarily during an emergency 

An officer is gianted, in arrear, at the conclusion of each year’s 
service m the Supplementary Reserve of Officers, a gratuity of 
£25, provided he fulfils certain conditions 1 

16 When employed on military duty in peace, or attending an 
authorised course of instruction, an officer of the Supplementary 
Reserve ot Officers is (with certain exceptions) granted the pay 
and allowances issuable under the Pay Warrant and Allowance 
Regulations to an officer of the regular forces of the same rank 
and arm oi the service 4 

(C) A)my Reserve 

17 The Reserve Forces Act, 1882, authorises the keeping up of 
an Aimy Reserve containing two classes, each to consist of such 
numbers as may be from time to time provided by Parliament, 
the first class is liable to service either at home or abroad , the 
second class, if it were in existence, would be liable only to serve in 
the United Kingdom 

18. The Territorial and Reserve Forces Act, 1907, authorised 
the conversion of militia units 6 into units of the Special Reserve, 
and further authorised the enlistment of men who had not served 
m the regular forces into the first class of the Army Reserve as 
special reservists The title of Special Reserve was altered to 
Militia by the Territorial Army and Militia Act, 1921, but with the 
exception of certain officers who were commissioned before 5th 
August, 1914, and who are still retained, this force is not at 
present maintained in Great Britain or Northern Ireland 

In 1924, how'ever, a new force 6 was foimed under the Acts of 
1882 and 1907 referred to above, and designated the Supple¬ 
mentary Reserve, although under the terms of the Act of 1907, 
as modified by the Act of 1921, it is, in law, Militia 

19 The first class of the Army Reserve consists of three sections, 
A, B, and D 7 , and the Supplementary Reserve 

1 S R Regs 37, 

2 S R Regs 2M) 284 

8 SR Regs , para 206 et seq 

1 S R Regs , para 182 et seq 

6 Raised under the old Militia Acts, which were repealed in 1921 See Ch IX 

6 See para 32, et seq 

7 Section C was abolished in 1904, and the men in it transferred to Section Bt AO 20? 
of 1904 
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20. Section A 1 consists of reservists of certain corps who engage 
at the time of their first transfer to the reserve to join that section, 
or are permitted to join that section from Section B within the 
first twelve months of their transfer to the reserve, for a period of 
twelve months No man is allowed to engage m this section 
unless his assessment of military conduct on transfer to the 
reserve was at least “ good," and unless he is pronounced to be 
medically fit The number of men in the section is limited to 
6 ,000, and preference is given to those men who have the highest 
professional qualifications Men joining this section must agree 
m writing to the conditions of service, 2 and are enrolled therein 
on the date of their transfer to the reserve, or, if transferred from 
Section B, within twelve months from their first transfer to that 
section 

A reservist of Section A may be permitted to re-engage in tha f 
section for a further term which will not exceed two years from 
the date of his transfer to the reserve He may revoke his en^. age 
ment by giving three months' notice m writing to the officer-m- 
charge of records, if not required for permanent service during that 
period On receiving his release, or on completing his engagement 
in Section A, he reverts to Section B of the reserve under the terms 
of his army attestation If a reservist of Section A so misconducts 
himself as to make himself not immediately available for service, 
he is relegated to Section B 3 

21 Section B consists of soldiers enlisted for short service, 
who, having completed their period of colour service, are trans¬ 
ferred to the Army Reserve under the conditions of their enlist¬ 
ment, to complete the period for which they originally engaged 

Section B also includes men who revert to it from Section A , 
and men the residue of whose term of colour service has been 
converted into service in the reserve 

The last-mentioned class of men comprised in Section B includes 
soldiers whose conditions of service have been vaned by the 
Army Council so as to allow them, instead of serving with the 
colours during their whole period of army service, to enter the 
reserve at once for the residue of the term of their original enlist¬ 
ment They are transferred to the reserve, and placed in 
Section B 4 * 

22 A soldier on transfer to the Army Reserve receives a 
certificate of service 6 

23 Some examples will make clearer the above explanations ol 
Sections A and B of the Army Reserve V, W, and X all enlist m 
the infantry for twelve years, of which seven years are to be in 
army service and five years in reserve service V and W serve with 
the colours seven years and then pass into the Army Reserve 
V engages to join Section A, and continues m it for twelve month» 
or, if allowed to re-engage in the section, for two years, from th^ 
date of his passing to the reserve, when he reverts to Section B 
for the remaining four or three years of his reserve service, and 
is then discharged W serves five years m Section B and is then 

1 See K R 416-419 

a KR 41b 

* K R 418, 414 , 447 (a) 

4 A A , 78 K K 369 (n) 

* KR 392 
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discharged X, after serving three years with the colours, con¬ 
verts, with the sanction of the Army Council, the rest of his army 
service into reserve service, passes into Section B, and after nine 
years in it is discharged 

24. Section D consists of men who, on the completion of their 
first period of engagement (whether completed wholly with the 
colours, or partly with the colours and partly in Section B of 
the reserve), are enlisted or re-engaged to serve for a further 
period of one, two, three or four years in this section Only 
men whose military conduct was assessed at not less than “ good ’* 
are eligib’e for service in this section of the reserve 

A man can be re engaged, if he is in Section B of the reserve, 
within six months of the completion of his current engagement, 
and if he is serving with the colours, within the fortnight before 
his discharge, but m either case his seivice m Section D does not 
commence until the termination of his original engagement, 
t e , 12 years Re-engagement« for further periods in Section 
D may be permitted by officers in charge of records, provided 
that such further re-engagements are completed before the 
reservist attains the age of 45 years in the case of skilled tradesmen 
possessing certain trade qualifications, drivers (internal combus¬ 
tion) of the Royal Artillery, and storemen of the Royal Army 
Oidnance Corps, and 42 yeais m the case of other reservists 1 A 
note of the man's enlistment or re-engagement (as the case may be) 
is entered on Ks eeitificate of service, as well as on the original 
and duplicate (army) attestations, and on his discharge from 
Section D he receives a certificate of discharge, the iorm of which 
depends on whether he enlisted or re-engaged for Section D 2 

25. The second class of the Army Reserve consisted, besides 
men enrolled under former Acts, of men enlisted or enrolled from 
among— 

(a) Chelsea out-pensioners, or Greenwich out-pensioners 

being ex-mannes, and 

(b) Men who had served full time in the army 1 
Both these divisions of the second class are extinct 

26 Men who enter the reserve, if they enter under the terms 
of their original enlistment, or on a variation of tho^e terms, are 
transferred , and, if otherwise, are either enlisted or rc-engaged, 
and may be enlisted or re-engaged for such term and in such 
manner as is fixed by regulations 4 

27. Army Reserve men are liable to be called out annually 
for training, for a time not exceeding twelve days or twenty 
drills, and may during that training be attached to a body of the 
regular or auxiliary forces 5 

28. They are also liable to be called out by a Secretary of 
State, to aid the civil power in the preservation of the public 
peace The men residing m any town or district are liable to be 
called out for the same purpose by the ofjicer commanding the 
foices in the town or district on the requisition m writing of a 
justice 6 

1 k R 430 . ~~~ —— ~ ' 

2 K R 494 

* Reserve Forces Act, I8S2, s 3 

4 Reserve Forces Act, 1882, s 4 

5 Reserve forces Act, 1882, s 11 

* Reserve Forces|^Act, 1882, s 5 
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29. Further, they are liable to be called out on permanent Ch XI 
service, by proclamation of His Majesty in Council " in case Liabl J^ 0 
" of imminent national danger or of great emergency, the occasion piJninLt 0 
“ being first communicated to Parliament, if Parliament be then service 

" sitting, or declared in Council and notified by the proclamation 
4< if Parliament be not then sitting " 1 

In addition to the above liability, reservists belonging to 
Section A are liable under Section 1 of the Reserve Forces and 
Militia Act, 1898, to be called out on permanent service during th^ 
period of their engagement in that section, whether it lasts for 
twelve months or for two years, if required for service outside the 
United Kingdom when warlike operations are in preparation or m 
progress When so called out they are liable to serve with the 
colours for not more than twelve months Should, however, any 
portion of the reserve be called out on permanent service under 
Section 12 of the Act of 1882, then reservists of Section A become 
liable to serve to the same extent as any other portion of the 
reserve which has been called out 2 

The calling out of Section A under the Act of 1898 does not 
require a proclamation by the King in Council, or involve the 
meeting of Parliament, but any exercise of this power must be 
reported to Parliament as soon as may be 3 

30. Every man, when called out, is liable to serve until His ret of 
Majesty no longer requires his services , but not beyond his hablllly 
unexpired term of service in the reserve, with the addition of 
twelve months more if a state of war exists, or if he is on service 
beyond the seas, or if the men in the reserves are at the time called 

out, that is if there is imminent national danger or great emer¬ 
gency An Army Reserve man, when so called out, forms part of 
the regular forces, and may be appointed to any corps as a 
soldier, and transferred within three months afterwards to any 
other corps 4 * 

Under the Regulations for the Army Reserve contained in the 
King’s Regulations, a reserve man is not allowed to reside 
permanently outside the United Kingdom without authority 
from the officer in charge records concerned, 6 and is not allowed 
to quit the United Kingdom or proceed to sea without leave from 
the officer in charge of records 6 He is also duly to report himself 
and, if called on, to present himself for medical examination 7 

31. When so allowed by regulations, an Army Reserve man can R e entiy on 
voluntarily re-enter on service with the colours for all or any part 

of the residue unexpired of the term of his original enlistment, or serv5CC 
for any time not exceeding twelve years from the date of his 
original enlistment 8 


1 Reserve Forces Act, 1882, s 12 A A , 88 (4) 

1 See para 20 above , K R 432 

* Reserve Forces and Militia Act, 1898, s 1 (*) 

* Reserve Forces Act, 1882, s 14 ... 

• The Reserve Forces Act, 1906, s 1 (2), provides f r the making of regulations under 
s 20 of the Reserve Forces Act, 1882, prescribing the cot ditions under which men belonging 
to the reserve may reside out of the United Kingdom, and the conditions under which men 
may be enlisted (out of the United Kingdom) for the reserve K R 456, 457 

• K R 458, 459 

7 K R 440 . , 

s A A 78 (2) Under existing regulations, a man cannot,under ordinary circumstance! 
re-enter on army service unless specially permitted to do to K R , 487-489. 
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Ch XI 32. As mentioned m para 18, the Supplementary Reserve 
“7 was established m 1924, under the authority of the Reserve Forces 

menuuy Act, 1882, and the Territorial and Reserve Forces Act, 1907, 

R«serve with the object of completing on mobilization the requirements, 
mamly technical, of certain arms and branches of the Regular 
Army, for which the remainder of the Army Reserve did not 
provide It is therefore primarily a reserve of tradesmen 
Organisation 33. For purposes of administration and mobilization, the 
tration m *" warrant officers, non-commissioned officers and men of the 
Supplementary Reserve are divided mto categories 1 as follows — 
Category A —Consisting of personnel of transportation 
units, Royal Engineers, required to undergo training m 
peace 

Category B —Consisting of personnel required to undergo 
training in peace 

Category C —Consisting of personnel not required to undergo 
training in peace 

With certain exceptions, 2 Category B personnel of Supple¬ 
mentary Reserve units are raised and administered by Territorial 
Army County Associations in the same way as units of the 
Territorial Army, and are affiliated to Territorial Army units or 
formations for training and administration 

Supplementary reservists of Category B not organised m peace 
in separate Supplementary Reserve units are administered in the 
same way as personnel of the Tern tonal Army, and for this purpose 
they are attached to Temtonal Army units of the arm or branch 
for which they enlist, except m the case of R A V C personnel, 
who are attached to such T A unit as the GQC -m-C may direct 
Supplementary reservists of Category C may be organised in 
units in peace, or may be allotted to Regular Army or Supple¬ 
mentary Reserve units which exist in peace or which will be 
formed on mobilization 

Composi- 34. The Supplementary Reserve compnses the following — 
tlon Royal Artillery Personnel not organised in units , 

Royal Engineers Transportation units, army troops com¬ 
panies, electrical and mechanical companies, and 
personnel not organised in units, 

Royal Corps of Signals Signal companies and sections, 
and personnel not organised in units , 

Royal Army Service Corps, Royal Army Medical Corps, 
Royal Army Ordnance Corps, and Royal Army 
Veterinary Corps Personnel not organised in units 
With the exception of tbe transportation units of the Royal 
Engineers which consist of personnel of Categories A and C, 
Supplementary Reserve units are composed of personnel of 
Category B Personnel not organised in units belong to Category 
B or C 

Enlistment 35. Supplementary reservists of Categories A and B are 
a * d r r enlisted for a period of 4 years, and those of Category C for periods 
engagement 2 , 3 or 4 years, in accordance with instructions issued by the 
War Office 


1 For further details, see S R.Regs., para. 2 $i tsg, 
• S R.Regs 3 
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The classes of men to be enlisted and the corps for which they 
are required are fixed by the Army Council from time to time 

The periods for which a supplementary reservist may be allowed 
to re-engage, subject to his possessing certain qualifications, are 
1, 2, 3 or 4 years 

To be eligible for enlistment into the Supplementary Reserve, 
a man must have attained the age of 19 years, and for re-engage- 
ment he must not have passed his 42nd birthday Men enlisted 
for service as tradesmen may be retained up to, but not beyond, 
46 years of age, provided that they are qualified in their trades 
and are able to pass the necessary tests 1 * 

36. Supplementary reservists may enlist into the Regular Army 
in accordance with instructions published in Recruiting Regu¬ 
lations from time to time, and on final approval of such enlistment 
are deemed to be discharged from the Supplementary Reserve 
They are not granted a free discharge for the purpose of joining the 
Royal Navy or Royal Air Force * 

37, Supplementary reservists of Categories A and B are 
required to undergo training annually or otherwise, as may be 
prescribed for their branch of the service 3 Supplemental 
reservists of Category C are not required to undergo training in 
peace time 

Supplementary reservists form part of the first class of the 
Army Reserve, and are liable under s 14 (2) of the Reserve 
Forces Act, 1882, to serve m any part of the world on mobilization 
They are liable to be called out when the Army Reserve, or any 
part of it, is called out by proclamation When called out on 
permanent service they become in all respects soldiers of the 
regular forces 4 5 

The liability to be called out in aid of the civil power under 
s 5, Reserve Forces Act, 1882, will not be enforced, but when 
supplementary reservists have been called out on permanent 
service, or when subject to military law under s 176 (5) (a) or 
(d) of the Army Act, then their liability as regards being ordered 
on duties of this nature is the same as that of men of the Regular 
Army 6 

Supplementary reservists are subject to military law when 
called out for training and exercise, or when employed in military 
service under the orders of an officer of the regular forces, or when 
called out on permanent service 6 At other times they are subject 
to the Reserve Forces Acts and to the Regulations for the Supple¬ 
mentary Reserve 

38 Supplementary reservists of Category B organised m units 
who change their permanent residence may, under certain con¬ 
ditions, be re-posted to another Supplementary Reserve unit of 
the same corps and category situated m the locality in which 
they intend to reside Those not organised in units may similarly, 
on a change of residence, be re-attached to another Territorial 


1 See generally S R Rog3 48-75 

* S R Regs 60, 61 

1 SR Regs 109-113 

4 S R Regs 76 

5 S R Regs 152 
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Army unit of the same arm or branch of the service situated m 
the locality in which they intend to reside 

Supplementary reservists of Categones A and B may, under 
certain conditions, be permitted to transfer voluntarily to 
Category C of the same corps or arm of the service m order to 
complete the unexpired portion of their cunent engagement 
Supplementary reservists of Category C may also, under cutain 
conditions, be permitted to join Categones A and B of the ^ame 
corps cr arm of the service in order to complete the unexpired 
residue of their current engagement 1 

39. The various causes of discharge and special instructions 
relating thereto are contained in the Regulations for the Supple¬ 
mentary Reserve On discharge, a supplementary reservist is 
furnished with a discharge certificate a 

40. Supplementary reservists are granted bounties at various 
rates ranging from £8 to £20 annually, according to trade groups 
and provided certain conditions are fulfilled 3 

When employed on military duty in peace, supplementary 
reservists are (with certain exceptions) granted the pay and allow¬ 
ances issuable under the Pay Wan ant and Allowance Regulations 
to members of the regular forces of the same rank and arm of the 
service When called out on permanent service, pay and allow¬ 
ances at army rates are admissible for a supplementary reservist 
from the date of joining, provided that he is accepted for service 4 

(D) Territorial Army 

41. Down to the year 1908 the auxiliary forces consisted of the 
Militia (raised under the old Militia Acts), Yeomanry and Volun¬ 
teers As stated in Chapter IX, the old Militia was absorbed 
into the Special Reserve, and the existing Volunteers and 
Yeomanry were absorbed into the Territorial Force 

The only auxiliary force ra sed at the present time in Great 
Britain is the Territorial Army 

42. The Territorial Force was created by the Act of 1907 5 
Tins Act was amended by the Act of 1921, 6 which, inter aha, 
altered the title to Territorial Army It consists 7 of — 
Headquarters 

Honourable Artillery (Included below under R H A and 

Company Infantry) 

Royal Horse Artillery 1 Brigade (3 batteries) 

Yeomanry 14 Regiments 

Scouts 2 Regiments 

Royal Artillery Field— 

42 Divisional Brigades (168 battenes) 

16 Army Troops Brigades (50 batteries) 
Medium— 

11 Brigades (44 battenes) 

Light— 

__ 1 Brigade (3 battenes) _ 

1 S R Regs 87-90 \ 

1 S R Regs 91-99 

* S R Regs para 219 et seq 

4 S R Regs para 177 et seq 

5 T R F Act, 1907 (7 Edw 7 c 9), p 844 

"TA 4M Act, 1921 (11 & 12 Geo Vo. 37), s 1 

7 As constituted on 1st February, 1928 



CONSTITUTION OF THE FORCES. 


231 


Heavy (Coast Defence)— Gk 

17 Brigades (38 batteries). 

Anti-Aircraft— 

5 Brigades (13 batteries) 

Royal Engineers 1 Field Squadron 

14 Divisional Engineers (42 Field 

Coys). 

16 Fortress Groups (28 companies) 

2 A A Battalions (6 companies) 

3 A A Searchlight Groups (11 coys ) 

Engineer and Railway Staff Corps 

Royal Corps of Signals 1 CavalryDivnl Signals (2 squadrons) 

14 Divnl Signals (42 companies) 

16 Field Artillery Signal Sections 
11 Medium Artillery Signal Sections 
2 Wireless Sections 

2 A A Signal Companies 

Infantry 169 Battalions (including the H A C 

(Infantry), and Inns of Court 

O T C ) ^ 

Royal Tank Corps 8 Armoured Car Companies 

Royal Army Service 1 Cavalrv Divisional Tram 
Corps 14 Divisional trains 

Royal Army Medical 1 Cavalry Field Ambulance 
Corps 14 Field Ambulances 

3 General Hospitals 

4 Hvgiene Companies (15 sections) 

Royal Army Ordnance 1 Cavalry Detachment 

Corps 14 Companies 

Royal Army Veterinary 
Corps 

Royal Army Chaplains' 

Department 
General List 
The Territorial Army 
Reserve 1 

43. Under the Act of 1907, County Associations were estab- County Aa- 
lished 2 whose duty it is to raise, organise in accordance with *>dations 
schemes prepared by the Army Council, maintain and administer 
the units of the Territorial Army m their charge For this 
purpose they receive certain grants from the State 4 

An Association is also required to ascertain the military 
resources and capabilities of a county , to give advice and to render 
assistance to the military authorities 4 

An Association has no power over the ti aining of the Territorial 
Army nor does it possess any powers of command These duties 
are vested in the military authorities 5 

The Auxiliary Air horce and Air Force Reserve Act, 1924, 
authorised the establishment and constitution of County Joint 

1 Formed under T R F Act, 1907, s 7 (6), which was amended by the T A 4 M, Act, 

1921 A Territorial \rmy Reserve of Officers is maintained, but the Territorial Army Reserve 
for other rank* i* at present in abeyance 

* T R F Act, 1607, a 1 

* ♦* s 3 
1 tb l 2 

1 * « 2 (I). 
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training, anc 
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instruction 
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Resignation 
and retire¬ 
ment 


Associations with duties in relation both to the Territorial Army 
and to the Auxiliary Air Force, and responsible both to the Army 
Council and the Air Council Five County Joint Associations 
only have as yet been formed 1 

44. His Majesty, by order under the hand of a Secretary of 
State, may make orders with respect to the government, discipline, 
pay and allowances of the territorial Army, and other matters 
relating to it, and subject to any such orders the Army Council 
may make general or special regulations foi the like purpose 3 
45 The President of an Association has the right of nominating 
qualified candidates to first commissions in the Territorial Army 
within 30 da\s after receipt of notice of a vacancy s 

46. To be nominated for a commission a candidate must be 
a British subject, the son of British subjects, and of pure European 
descent, and be m all respects suitable to hold a commission 4 
Applicants for commissions in the lowest rank apply to County 
Associations , those desiring commissions in a higher rank apply to 
the G O C -m C concerned through the usual channel Appoint¬ 
ments to commissions in any but the lowest rank are, however, 
made only in exceptional circumstances 

47 With certain exceptions an officer on appointment receives 
an outfit grant on stated conditions, 6 but is liable to be called 
upon to refund the amount unless he fulfils the prescribed require¬ 
ments 6 

48. Pay and allowances, including engineer or corps pay, 
additional pay and working pav, are (with certain exceptions 7 ) 
issuable at the rates laid down m the Pay Warrant and Allowance 
Regulations for the days of actual attendance at annual training, 
at courses of instruction, and at other times if the G O C -m-C 
approves An allowance in aid of mess expenses is issuable 
during annual training m camp, week-end camps, &c 8 

49 Ihe Act of 1907 makes no specific provision for the 
preliminary or annual training of officers of the Territorial Army, 
but the regulations made under section 7 lay down the require¬ 
ments in this respect 9 , as well as the optional courses of instruction 
which may be undergone 10 

50. An officer may resign his commission provided certain con¬ 
ditions are fulfilled 11 , and is liable to compulsory retirement on 
attaining the age of 45 to 57 years, according to his rank oi 
appointment 12 After 15 years’ commissioned service he m ly 
be permitted to retain his rank and to wear the uniform of the 
corps m which he last served 


I County of London, City of London, City of Edinburgh, City of Glasgow, ard County 
of Warwick 

'TRF Act, 1907, s 7 Parti of the T A Regs contains the orders made by Ihc King, 
see p 17 T A Regs Under this, the Army Counul are the sole administrators and n ter 
preters of the Rigulations 

3 1 R 1 Act, 1 )07, s 8 , T A Regs 53-56 

4 T A Regs 51, 52 

8 T A Regs , 705 

8 T A Regs , 708 

7 T A Regs , 644 

8 See T A Regs , 623 et ssq , 691, 692 

• See Appendix X to T A Regs 

10 See Appendix VIII to T A Regs 

II See T A Regs , 141-143 

12 T A Regs , 137 
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51. In England and Wales an officer of the Territorial Army Ch XI 
who is a sheriff is exempted during embodiment from personally ^ 
performing that office, and a field officer is not required to serve and ex- tS 
in the office of high sheriff In Scotland an officer of the 1 emtorial emptions 
Army may be a sheriff substitute, and in ordinary circumstances 
his judicial duties will have first claim on him No officer or man 
is compelled to serve as a peace officer oi parish officer, and both 
are exempt from serving on any jury I his latter exemption is an 
absolute one in Scotland, but in England and Wales it is a qualified 
exemption 1 The acceptance of a commission in the Territorial 
Army by a member of Parliament does not involve the vacation 
of his seat in Parliament 

52 When serving with officers of the regular forces or Militia, Precedence 
officers of the Territorial Army take rank as the junior of their 
degree , when serving with officers of the Supplementary Reserve 

of Officers, they take seniority on equal terms m accordance with 
dates of appointment or promotion 2 

53 An officer of the 1 emtorial Army, if on the active list, is Application 
subject to military law at all times, and if on the Territorial Army ^ a f ^ nilltary 
Reserve, at any time when doing duty with any body of troops 

for the time bemg subject to military law', or when ordered on any 
duty or service for which ao reserve officer he is liable 3 

Warrant officers, non-commissioned officers and men of 
the Territorial Army are subject to military law as soldiers when 
being trained or exercised either alone oi with any portion of the 
regular forces or otherwise , when attached to or otherwise acting 
as part of or with any regular forces , when embodied , and when 
called out for actual military service for purposes of defence in 
pursuance of any agreement * 

54. Each recruit is enlisted for a county, and is appointed to Enlistment 
serve in such corps for that county or for an area comprising the 
whole or part of that county as he may select, and if that corps 
comprises more than one unit within the county, he is posted to 
such one of those units as he may select 

The term of suviec is four years 

After a recruit has been posted to a unit, he cannot, when not 
embodied, be removed to another without his consent 5 

Men <an, however, when embodied, legally be posted from one 
unit to another, but a pledge 6 is given to every man enlisting 
into the Territorial Army that when sent outside the United 
Kingdom he shall serve with his own unit, but that if in case of 
special military emergency after being sent out of the United 
Kingdom he is necessanly attached to another unit, the attach¬ 
ment shall be temporary, and the man shall be returned to his 
own unit as soon as possible 

The following classes are not permitted to enlist (or re-enlist) 
into the Territorial Army — 

Men belonging to the Royal Navy, or to any corps of the Regular 
Army, Royal Marines, Royal Air Force, Militia, Territorial Army, 


1 

2 


TRF Act, 1907, s 23, T A Regs , 480-488, and Ch XII, para 9| 
T A Regs , 108 , S R Regs , 27 
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Disembodi¬ 

ment 


or reserves to these forces, men who have been discharged as 
unfit for further service, for misconduct, or with a bad or indifferent 
character, men who have been convicted of a serious offence by 
the civil power p members of any police force , aliens , men 
with disability pensions, and members of the Army Recruiting 
Staff 1 

55. Re-engagement is allowed for 1, 2, 3 or 4 years, as may be 
fixed by the County Association % 

56. A man of the Territorial Army is required to attend the 
number of drills and fulfil other conditions prescribed by the 
regulations by way of preliminary training 3 , and, annually, to 
attend a certain number of drills and other courses, as well as 
to tram for not less than eight or more than fifteen days m the 
dismounted or eighteen days m the mounted branch of the 
Territorial Army 4 Subject, however, to any general direction 
which may be given by the divisional, cavalry brigade or air 
defence brigade commander, or by the colonel, Royal Artillery, 
or chief engineer attached to command staff, the officer < om- 
manding a unit may grant leave of absence to a man from the 
whole or any portion of the annual training, on account of sickness 
or any other urgent reason 5 

57. When a proclamation has been issued 6 ordering the Army 
Reserve on permanent service, the King may order the Army 
Council to issue, and when issued, to revoke or vary, directions for 
embodying all or any part of the Territorial Army , and if all 
men of the first class of the Army Reserve are called out under 
a proclamation, then all men of the Territorial Army must be 
embodied within one month unless both Houses of Parliament 
present an address to the King asking that the whole force be 
not embodied, but unless the emergency so requires, the whole of 
the Territorial Army must not be embodied until Parliament 
has had an opportunity of presenting such an address It it is 
desired to embody the whole force when Parliament is not sitting, 
Parliament must be summoned by proclamation to meet within 
ten days if it would not otherwise meet sooner 7 

His Majesty may accept the offer of any part or men of the 
Territorial Army to subject themselves to the liabdity to be called 
out for actual military c ervice for the purposes of defence at such 
places m the United Kingdom as may be specified in their agree¬ 
ment, whether the Territorial Army is embodied or not This 
liability for special service is limited to certain units of the Terri¬ 
torial Army 8 

58. His Majesty may, by proclamation, order the rerritonal 
Army lo be disembodied, when the Army Council must issue 


1 T A Regs , 169 

2 T A Rig$ , 196 

3 T R F Act, 1907, s 14 (1) (ft) In addition to this thr recruit may be required to train 
for a certain time by way of preliminary training if an Ordci in Coucci 1 so diucts, but no 
such order has up to ihe pre ent been issued {T R F Act, 1907, s 14 (1) (a) ) 

4 T R r Act, 1907, s 15 The period of annual tiainmg may, by Order in Courcil, be 
exterdid to a maximum of thirty days, be reduced oi be dispensed with (TR F Act 
1^07, s J 5 (2)) 

6 T A Kegs , 458 

8 Reserve Forces Act, 1882, s H 

7 T R F Act, 1907, s 17 

8 T R F Act, j907, s 13 (2), f A Regs 18, 19, 
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directions for the disembodiment to be carried out 1 Until such ch. XI 
proclamation is issued the Army Council can give directions from — 
time to time for actually calling out for embodiment or for dis¬ 
embodying any part of the force 

59. A man who fails to attend at the time and place appointed Failure to 
for preliminary or annual training, or to attend the number of ^perform 
drills, &c , required, is Liable to a fine not exceeding five poundsdnfii 
for each offence which can be indicted by a court of summary f^pre^ 
jurisdiction 3 Proceedings may be instituted by the commanding lumnary 
ollicer or any other officer of the unit, but must, m Ungland and 
Wales, be instituted within six months of the date on which the 

act complained of was committed 

60. When a member of the lerntorial Army neglects or refuses Liability in 
to deliver up on demand, or negligently loses, any articles issued ^tidea?o*t 
to him as a member of the force he may oe proceeded against damaged or 
before a court of summary jurisdiction anil is liable to pay the destroyed 
value of the articles , and when he designedly makes away with, 

sells, pawns, or wrongfully deslioys or damages any of such 
articles he is not only liable for their value but, on conviction bv 
a court of summary jurisdiction, may also be fined a sum not 
exceeding five pounds 3 

61 If a man of the Territorial Army when embodied, enlists Frauduiert 
into the regular foiccs or any force raised in India or a colony andJafse 1 
without having obtaircd a regular discharge from the Territorial answer 
Army or without having fulfilled the conditions enabling him so 
to enlist, he commits the offence of fraudulent enlistment 4 

If a man on enlistment for the lerntorial Army makes a 
false answer on his attestation he should be dealt with under 
s 99 of the Army Act 

62. Certain offences must be dealt with befoie the civil courts , Proc !^! 1 fl in 
some are cognizable by either a civil court or by a court-martial, with certain 
others are cognizable by a court-martial alone, and reference olIellce s 
should be made to the Tern tonal Army Regulations for parti¬ 
culars 5 

63, A man who, when called out on embodiment, fails without 
reasonable excuse to attend, and who afterwards surrenders or is 0 SLrv ' r ~ 
apprehended, does not forfeit the whole of his prior service on con¬ 
viction for desertion as in the case of the regular soldier, but the 
period which elapsed between the time of the commission of the 
offence and the time of his apprehension or voluntary surrender 

does not reckon towaids his period of service for discharge 6 

64 A man of the Temtonal Army may enter the Royal Navy Eni»«mci«t 
or enlist mto the Regular Army, the Militia (Supplementary 11 * r 
Reserve, Categories A and B only), the Royal Marines or the Na 'y> 
Royal Air Force, and, on final approval, is deemed to be discharged 
from the Territorial Army, but must return in good order the 
articles of clothing, &c , issued to him belonging to the Territorial 
Army He is not, however, allowed to jom the Royal Naval 
Reserve or the Army Reserve (other than the Supplementary 
Reserve, Categories A or B) 7 __ 


s 18 
21 


1 TR F Act, 1917, 

* T R F Act, 1907, ! 

* 4b , s 22 

4 A A 13 (1) («), and T \ Re*s , 325. 

5 TA Ren 305-318, 329, 332 
«TRF Act, 1907, • 20 (3) 
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65. When a person belonging to the Territorial Army is tried by 
court-martial, one member of the court, if piacticable, is to belong 
to the Territorial Army, and to the same branch as that to which 
the accused belongs 1 2 

66. The method of obtaining discharge from the Territorial 
Army is laid down in the Act, 3 and the various classes of discharge 
are given in the regulations, 3 but there is one class of discharge 
which must be particularly noticed, viz , the discharge of a man 
for disobedience to orders while doing militaxy duty, for neglect 
of duty, for misconduct, or for any other sufficient cause A 
C O has power to discharge a man for any of these reasons, 4 * but 
the exercise of this power is ordinarily to be restricted to cases of 
misconduct or inefficiency while the man is subject to military law 
In all cases of this kind an investigation of the alleged misconduct 
is to be held , the evidence against -md for the man, and parti¬ 
culars of the offence or offences, are to be recorded m order that, 
if the man appeals to the Army Council, 4 full particulars of the 
case may be forthcoming 

67. There is power under the Act 6 for the raising ol Territorial 
Army units in Northern Ireland, but no Territorial Army units 
are raised in that country 

(E) Miscellaneous Organisations and Fstabhshwivts 

68. The Royal Military College is mamtaircd for the purpose of 
affording a special military education to candidates for com¬ 
missions m the Cavalry, Infanlry, Royal 1 ink Corps, Royal 
Army Service Corps, and the Indian Army I he Royal Military 
Academy is similarly maintained for tho^c who are candidates 
for commissions m the Royal Artillery, Royal Engineers, and 
Royal Corps of Signals These establishments have a code of 
regulations of their own 6 The gentlemen cadets at these 
institutions (other than non-commissioned officer cadets of the 
Regular Army) are not subject to military law 

69. The Duke of York's Royal Military School maintains and 
educates the sons of soldiers or deceased soldiers Ihe Queen 
Victoria School maintains and educates the sons of soldiers of 
Scottish Regiments, or of Scotsmen who are serving or have 
served in the Navy, Army, or Air Force Ihe boys are not 
subject to military law 

70. The primary object of the Officers framing Corps is to 
provide students at schools and univeisities with a standardized 
measure of elementary military training, with a view to the 
students eventually applying for commissions m the Territorial 
Army (including the Reserve) or the Supplementary Reserve of 
Officers 

71. The Corps consists of contingents of those universities and 
schools whose offer has been accepted by the Army Council To 

1 R P 20 (B) 

2 T R F Act, 1907 s 9 (3) 

3 T A Regs , 199-206 

4 T R F Act, 1907, s 9 (4), and T A Regs 201 

3 T R F Act, 1907, s 1 (1) 

6 The Regulationsrespectingadmission to the Royal Military Collegeand the Royal Military 
Academy, , published with A O 336 o! 1927 
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be eligible for inclusion in the Corps a university or school con- Ch XI 
tingent must have an enrolled strength of 30 cadets, and have at 
least one commissioned officer 

72. The Corps is organised m two divisions — Orgamsa- 

(i) Senior division, composed of university contingents tlon 
(u) Jumoi division, composed of school contingents 

73 The officers may belong to any of the following classes — Officen 

(a) Officers appointed to the General List (Territorial Army) 

for duty with the Officers Training Corps , 

(b) Officers of the Territorial Army seconded for service with 

the Officers Training Corps , 

(r) Officers of the Regular Army Reseive of Officers (includ¬ 
ing the Supplementary Reserve), or of the Territorial 
Army temporarily attached for duty with the Officers 
Tiaming Coips and borne on the establishment of 
contingents , 

(d) Officers of medical units appointed to Royal Army 
Medical Corps (Territorial Army) for duty with the 
Ofhccis Training Corps 

The officers are ‘ ubject to military law at all times 

74 The cadets have no legal liability to service and are not Cadits 
required to take the oath of allegiance They are not subject to 
mihtaiy law 

75. The Territorial Cadet Force consists of platoons, companies, 
and other bodies of lads formed for the purpose of receiving For* 
mental, moral aiul physical training through the medium of 
military insliuction 

Cadet units arc raised under the provisions of the Territorial 
and Reserve Forces Act 1907, s 2 (2) (/), and are administered 
by County Associations through the Council of County Territorial 
Associations, which acts as the agent of the War Office 

Every recognised cadet unit must be affiliated to a Territorial 
Army unit except where it is already affiliated to a unit of the 
Regular Army, m which case it must also be in touch with the 
County Association ot the county in winch it is situated 

The Tcrntoii d Cadet borcc is not subject to military law, and 
cadet officers, warrant officers and non-commissioned officers 
have no power oi command over members of the regular or 
reserve forces or of the Territorial Army 1 

(f) Royal Marines 

76. On scveial occasions regiments appear to have been raised R °y*J 
for ervicc at sea, but it was formerly the practice for regiments Marines 
of Lie land forces to be sent to serve on shipboard , and even as 

late as the la c t century certain regiments were more usually sent 
on this service than others 

77 The corps now known as the Royal Marines was first Regiment 
raised in the year 1755, and consisted of two divisions, the infantry 
and artillery in 1923 the two divisions were amalgamated raised m 
under the title of Royal Marines, and rank after the Royal Berk- 1755 

1 Tull information as to the a scarce gm n to cadet units and the system by which they 
are administered is contained in the Regulations governing the formation, organisation and 
administration of Territorial Cadet Units in the British Isles, issued with Army Orders for 
September, 1927 
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Ch XI shire Regiment 1 The men are liable to serve on board Hu 
— Majesty’s ships, and, when borne on the books of any of His 

Majesty's ships for such service, are subject to the Naval Dis¬ 
cipline Act, as if they were seamen of the Royal Navy When 
not borne on the books of any of His Majesty's ships they are 
subject to the Army Act 2 

78. The men are enlisted according to the piocedme m Part II 
of the Army Act, except that the duiation of their service is fixed, 
by Acts applying only to them, at a term of twelve years, with 
a power to re-engage for a further period of nine years, making 
up twenty-one years in the whole * The service of a marine on 
a foreign station may be prolonged for two years , and a marine 
who desires to continue m the service after twenty-one years 
may give notice cf Ins desire, and, with, the approval of Ins com¬ 
manding officer, may continue in the service, with a right to be 
discharged after the expiration of three months’ notice A marine, 
on the completion of Jus term of service abroad, is, like a soldier, 
entitled on his discharge to be sent home to England A marine 
is not allowed to reckon towards completion of Ins engagement 
the time during which he is absent from Ins duty by reason of 
imprisonment, or desertion, or othei specified circumstances 4 

79. The Army Council and the Admiralty can make regulations 
providing for the transfer with his consent of a marine to another 
part of the regulai forces, and of a soldier of any part of the 
regular foic^s to the Royal Marines, and a man so transferred is 
to become a marine or a soldier of the other part of the regular 
forces as nearly as possible as if he had been enlisted for the 
force to which he is transferred 

80. The expenses of the marine force are included in the votes 
for the Admiralty, and the force is under the control of the 
Admiralty, and not of the Army Council, and the Admiralty 
exercise, in respect of the Royal Marines, many functions that 
are exercised, in the case of the land forces, directly by His 
Majesty 6 

Indian Forces 


Transfer of 
marine to 
army 


Expenses of 

Royal 

Marinec, 


Observa¬ 
tions on 
Indian 
forces 


81. The Indian regular forces consist of regiments and for¬ 
mations noimally stationed in India, and formed almost entirely 
from Indians The Indian offucr c , who hold commissions from 
the Viceroy and Governor-General of India, and men of these 
forces, are subject to the Indian Army Act, 1911, or previous 
Acts which it has superseded, wherever they are serving and are 
only to a limited extent subject to the Army Act 7 Ihere are 
also Europeans, and a ccitum number of Indians, serving as 
officers, and persons of certain degrees of European descent 
servmg as non-commissioned offirers, hospital apprentices, or 
otherwise, who, though forming pm t of the Indian forces, belong 
to His Majesty’s regular land forces, and are subject to British 

1 Clod*, Mil Forces, i Chs 
1 A A , 179 (15), 160 (8) 

Viet < “ " 


n, mi As to prcccdetw, KK, fc75 


10 ft 11 Viet e 85, 20 Vlct c 1 
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and not to Indian military law The enlistment of Europeans for Cfa. XI 
these forces, except for medical or other special service, is pro- — 
hibited 1 Commissions on the unattached list for appointment 
to the Indian Army may be given to cadets who have passed 
through Sandhurst or the Royal Military College, Kingston, 

Canada, to candidates from approved Universities, and to officers 
of the Supplementary Reserve and lerritonal Army, and transfers 
to the Indian Array are effected after a period of piobahon If 
it is required to supplement tins diiect c upply, officers of British 
units serving in India can be tiansfcired permanently to the Indian 
Array if qualified according to the regulations foi the time being 
in force Officers may be employed, according as the Government 
of India may direct, in any mihtai) or civil employment, 
irrespective of their ranks in the Indian Army Such officers, 
while holding civil employments, cannot assume a military 
command, but continue to receive promotion in military rank 
in the ordinary course, and on accepting any military appoint¬ 
ment they are entitled to take military command 2 

In addition to the Indian regular foices there arc the Auxiliary 
Force composed of all arms and the Indian J erntonal Force 
composed of infantry and pioneer battalions, the former, speaking 
geneially, recruited from European Biilish subjects and the latter 
from those who are not European Bntish subjects 

Dominion Forces 

82. The forces of the self-governing Dominions are raised observations 
entirely under the legislation passed m the several Dominions ^ r ^ minion 
In the case of the Dominion of Canada and the Union of South 0 
Africa, the forces may, for the purpose of defence of their own 
Dominion, be requited to serve outside the territories in which 
they are raised , while in the case of the Commonwealth of 
Australia, the Dominion of New Zealand and the Jnsh Free State 
this is not provided for The forces of Australia, New Zealand, 
and South Africa aie raised on the basis of Acts providing fo^ 
liability to compulsory service and training, while those of 
Canada are raised entirely by voluntary enlistment and enrolment, 
although the Governor-General is empowered in the event of 
a levee en masse being proclaimed to require all male inhabitants 
to serve, who are capable of bearing arms The forces may be 
divided generally into permanent forces, who tram continuously 
and correspond to the Regular Army in Great Britain, and non- 
permanent forces, whose training is non-continuous, and who 
correspond generally to the Tern tonal Army The Governments 
of the Dominions of Canada and New Zealand and the 
Commonwealth of Australia have adopted as their code of 
military discipline the Army Act, which, broadly speaking, 
applies to the permanent forces at all times and to the non¬ 
permanent forces when they are called out for training or active 
service The Army Act has not been adopted by the Union of 
South Africa, but the Union Military Code, which applies to the 
permanent forces at all times, is a modified form of the Act and 
Rules of Procedure 


1 A A 180 (2) (A) and note 

1 Royal Warrant of 16 January, 1888, as amended 
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Colonial Forces and the Channel Islands Miihia 

83. The Colonial forces are of two classes, namely, the forces 
raised by the government of a colony, and the forces laised in a 
colony by direct order of His Majesty to serve as auxiliary to, and 
in fact to form part for the time being of, the regular fon es The 
first class of Colonial forces—those raised by the government of a 
colony, such as the King's Own Malta Regiment, and the I\o\al 
West African Frontier Force—are only subject to the Army Act (i) 
when so provided by the law of the colony, or (n) when serving 
with part of His Majesty’s regular forces, but m that case onh so 
far as the colonial law has not provided for their go\ernnient and 
discipline, and subject to the exceptions specified in the general 
orders of the officer commanding the forces with which the), arc 
serving The Army Act (s 177), however, provides that tin 
colonial law may extend to the forces although bej ond the limits 
of the colonv where they are raised 

The second class of Colonial forces- -of which the Royal Malta 
Artillery, the non-Europeans of the Fortress Company, Royal 
Engineers, and Signal Section, Royal Corps of Signals, at Hong 
Kong, and the Hong Kong-Smgapore Brigade, Royal Artillery, 
are examples—is referred to bv ss 175 (4) and 176 (3) of the 
Army Act Their pay and maintenance arc \oted annually by 
the Imperial Parliament, and they are m fact Imperial forces 
although serving in a colony The Royal Malta Aitilleiy is 
declared by the Aimy Act to be part of the regular foices, while 
the others are included m the Royal Warrant defining “ Corps ” 1 
The men composing the Hong Kong-Smgapore Brigade, Royal 
Artillery, arein fact enlisted to serve in any part of the world A 
man enlists in the Royal Malta Artillery for service in Malta and its 
dependencies alone 

The Channel Islands Militia js raised under local laws, and 
consists of the Royal Militia of the Island of Jersey, the Royal 
Guernsey Militia and the Royal Alderney Militia 

1 Army Order 49 of 1926, but sec A A 17t> and rote 
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CHAPTER XII 

RELATION OF OFFICERS AND SOLDIERS TO CIVIL LIFE 

1. The English law on this subject differs from that of some ^ 
foreign countries A man who joins the Army—whether as an officers and 
officer or as a private—does not cease to be a citizen His official soldier* 
character is superimposed upon his civil character, and does not 
obliterate it 1 At the same time it has been found necessary, or 
desirable, to modify in certain minor respects his status as a 
civilian, in some cases by imposing restrictions and m others by 
conferring immunities and privileges 

2. So far as the criminal law is concerned, the position of an 
officer or soldier is the same as that of a civilian If he commits u w 
an offence against the ordinary criminal law he can be tried 
and punished by the civil courts as if he were a civilian , and 
various liabilities are incurred by an officer who, on due application 
being made, refuses to hand over a man under his command to the 
civil authorities, or to assist in his apprehension 2 

3. In the case of civil rights, duties and liabihties, there is a 
difference between the position of a soldier and that of an ordinary 
citizen lhe former cannot whilst m the service change his 
domicile, 3 or acquire by residence a status of irremovability 
from, or a settlement in, some parish other than lus own 4 Agam, 
he cannot be punished for deserting or neglecting to maintain 
his wife and family, or leaving them chargeable to a parish or 
union Although his legal liability to maintain them and any 
bastard children remains, it cannot be enforced against his person, 
pay, or equipment, but provision has been made for deducting 
limited sums from his pay for the maintenance of such dependants 5 
A soldier can without any official approval contract a legal and 
valid marriage , but claims to " marriage allowance ” or “ married 
quarters ” are governed by regulations 6 

4. Certain restnctions have also been imposed on the creditors Restrictions 
of a soldier, so as to prevent the Crown losing his services He oa 016(111018 
cannot, under s 144 of the Army Act, be arrested or compelled 

to appear before a court on account of any debt, damages, or sum 
of money under ^30 , but the exemption applies to his person, 
not to his property , and a creditor may sue and have execution, 
so long as he does not touch the person, pay, or equipment of 
the soldier A soldier cannot be placed under stoppages 
for his private debts, and persons who suffer soldiers to 
contract such debts do so at their own risk An officer or soldier 
is unable, legally, to charge or assign his pay or pension 7 


1 bee Burden v Abbott (1812) 4Taunt 401 per Mansfield,C ] tt H&ddo* ▼ Ewmw(19I9), 
35.1 L R 642 

* A A 39, 41, 162 Under the Jurisdiction in Homicides Act, 1862, provision is made 
whereby a person subject to military law who is charged with the murder or manslaughter of 
any other person subject thereto, committed in England or Wales, may, in certain circumstance* 
ami by order of a judge be tried at the Central Criminal Court in London 

9 Ex parte Cumn^ham (1884) L R Id Q B D 418, In re Macrevght (1885), L R 30 Ch 
Div. 165 

4 Clode, Md Torces, n 38 Poor Removal Act, 1846, s 1 

6 A A 145g It will be noted that this section does not apply to an officer 

6 See K R 306-314 , Allowance Regs , sec 6 

7 A*A 141 As to the appropriation of a portion of the pay or pension of a bankrupt officer 
to Ills crcdi'ors, see the notes to that section 
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C* 1 X11 5. Officers and soldiers have, while actually ** in expeditione ” 

certain pnvileges in regard to making wills 1 

B\ s II of the Wills Act, 1837, a sokhei (which term includes 
an officer) “being m actual military service/’ may dispose of 
his persona] 2 * estate by a so-called " soldier’s will," although under 
the age of 21 

With regard to real estate the Wills (Soldiers and Sailors) 
Act, 1018, provides in effect that—( i) a “ soldiei's will ” disposing 
of real estate in England or Ireland 2 shall be valid if the testator 
was of such age and the disposition is made in such manner and 
form that it would have been valid if it was a disposition of 
personalty by a person domiciled in England or Ireland , and 
(n) that such a will disposing of heritable property in Scotland 
shall not in futuie be invalid by reason only that the testator 
is under 21, provided he is of such an age that he could if domiciled 
in Scotland have made a valid testamentary disposition of movable 
property 

For the above purposes a man is " m actual military service " 
(in expeditione) when a stale of war exists and he has taken some 
step towards joining the field fortes eg , from the time when he 
or the unit to which he belongs receives embarkation or mobiliza¬ 
tion orders for active service, 4 * down to the final conclusion of 
operations 6 , and the term “ soldier " has been held to include 
an army nursing sister en route for the front 6 

A “ soldier’s will " may consist of a document not attested 
(as a civilian’s will must be), eg, a private letter to the person 
intended to benefit under it, or to some one else, stating his 
wishes, also a mere verbal statement of his wishes is sufficient 
if such statement can be proved to the satisfaction of the court 7 
To establish the validity of such a w'lil it is not necessary to 
prove that he knew that he was making a will, or had power to 
make one in that manner , but it must be show r n that he intended 
to express deliberately Ins wishes as to the disposal of his property 
in the event of Ins death 8 Such a will is revoked (like any other 
will) b)' his subsequent marriage 9 It continues in force until 
revoked or superseded, unless its language shows an intention 
that it should only take effect if the testator died during the 
particular expedition 10 

A minor can by a “ soldier’s will " validly exercise a general 
power of appointment exercisable by will 11 , and a “soldier's will’ * 


1 It is not possible to deal fully with this subject in the present work The information 

here given, together with that in the Soldiers’ Service and Pay Book {A B 64), should be 
sufficient to enable an officer to make, or help a soldier to make, a valid disposition of his 
property upon emergency, but except where small amounts of personal property alone are 
concerned it is most unwise to rely upon the expedient of a “ soldier’s will '* made without 
legal advice 

* See Godman v Godman, L R (1920) P 261 

# Now applicable only to Northern Ireland 

* In the goods of Hiscock, LR (1901), P 78, Gattward v Knee, LR (1902) P 99, 
In the goods of Gordon (1905), 21 T L R 653, In re Kitchen (19Jl>) 35 T L R 612 

6 In re Ltmond L R (1915), 2 Ch , 240 

• In the estate of Stanley L R (1916), P 192 

7 See, e g , In the goods of Scott L R (1903), P 243, In the estate of Pawle (1918) 34 J I R, 

437 , In the goods of Tveedale (1875), LR 3 P & D 204 , In the goods of Gordon (1905) 21 

T L R , 653 , In the goods of Coleman (1920) 2 I R 332 

• In re Stable LR (1919), P 7, Godman v Godman LR (1920), P 261 

• In the estate of Wardtop L R (1917), P 54 

10 In the estate of Pawle (1918) 34 T L R , 437 , In the goods of Coleman supra 

11 In re Wernker L R (1918), 2 Ch , 82 
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can validly appoint a guardian of his infant children (even though Ch XII 
it disposes of no property) 1 ““ 

A person who (although attestation is unnecessary) does in 
fact attest such a will, is not thereby precluded from taking a 
benefit thereunder 2 

6. It is not necessary to take out probate or letters of admmis- Death 
tration in respect of small sums due to deceased officers and duties » * c 
soldiers in respect of pay, pensions or prize money 3 Estate duty 

is not payable on the property of soldiers under the rank of serjeant 
who are killed or die while in the service 4 * Where a person dies 
from wounds inflicted, accident occurring or disease contracted, 
within three years before death, while on active service against 
an enemy or on service which is of a warlike nature, and was at 
the time subject to military law as an officer or soldier, a total or 
partial remission of death duties may be granted 6 Special 
provision has been made for collecting and realising the effects 
of a deceased officer or soldier, and paying certain regimental 
debts thereout Wound and disability pensions are exempt 
from income tax 7 

7. Officers are entitled to an exemption from licence duty for 

any servant who is a soldier and is employed by the officer in duty 1 
accordance with the regulations of the service 8 

8. Officers and soldiers have no personal exemption from rates , 

but where an officer occupies property in respect of his office, and*toils s 
the occupation is treated as occupation by the Crown, and he is 
not liable to be rated in respect of that property, masmuch as the 
Crown is exempt from rates If the occupation is for his own 
personal benefit, and not for the benefit of the Crown, an officer 
will be liable to be rated like any other individual Similarly, 
officers and soldiers of the regular forces, when on duty, are exempt 
from tolls, 9 but are not so exempt when travelling 10 for their own 
purposes only 

9 An officer of the regular forces on the active list is dis- 
qualified for the office of sheriff of any county or borough, and Sfices^ury 
for that of mayor or alderman (or any other office) m any mumcipal service * &c 
corporation , but such disqualification does not extend to member¬ 
ship of a county council 11 Officers of the Territorial Army are 
not so disqualified 12 

Officers of the regular forces while on full pay, 13 soldiers of 
the regular forces, 14 militiamen (supplementary reservists) when 


1 Wills Act, 1918, s 4 

2 In u Lttnond L R (1915), 2 Ch , 240 

3 Pensions and Yeomanry Pay Act, 1884, s 4 (personalty not exceeding £100) Army 
Pensions Act, 1830, Army Prize Money Act, 1832 

4 Stamp Act, 1815, Sched , Part III, and Finance Act, 1894, s 8 (1) 

8 Finance Act, 1900, s 14 , Death Duties (Killed in War) Act, 1914 , Finance Act, 1918, 
s 44 , Finance Act, 1919, s 31 , Finance Act, 1924, s 38 

6 Regimental Debts Act, 1893, in Part III, post 

* Finance Act, 1919, s 16, s^e s 17 as to war gratuities 

0 32 & 33 Viet , c 14, s 19(5) As to firearms used for military purposes, see the Gun 
Licence Act, 1870, s 7, as amended by subsequent enactments , see also the Firearms Act. 
1920 s 1 (8) 

9 A A 143, and notes thereto 

10 See Imkyns v Southampton, &<. , Co. (1919) 85 T L R 485, as to what Is " personal 
luggage in the case of an officer. 

11 AA 146 
JJAA 181(5). 

11 Juries Act, 1870 ,1 9, sched , Jurors (Scotland) Aot, 1898,1. 

Act (Northern Ireland), 1998, a. 8, sched. 9. 

* 4 JLA. 147. 


Jury Laws Amen Imont 
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Ch XII 
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called out on permanent service or otherwise subject to military 
law, 1 and officers and men of the Territorial Army 2 are exempt 
from jury service 3 

Officers on full or half-pay and officers and men of the Territorial 
Army are exempt from compulsion to undertake any municipal 
or parochial office 4 

In time of war, provision is sometimes made relieving members 
of local authorities from the disqualification which would other¬ 
wise result from their absence on service 5 

10 Officers on full pay and soldiers are prohibited by the 
King's Regulations from joining the directorate of any pubhc 
or other company without permission They are also prohibited 
from acting either directly or indirectly as agents for any company, 
firm, or individual engaged in trade, 6 and are subject to 
restrictions as to communications to the press, publication of 
books and articles, &c 7 

11. An officer or soldier is prohibited from taking any active 
part m political meetings, or becoming a candidate or prospective 
candidate for Parliament until he has retired, resigned, or been 
discharged, or m the case of a field marshal, until he has given 
up any appointment which he may be holding 8 . This pro¬ 
hibition does not apply to an officer or man of the reserve forces 
(including officers m any reserve of officers) or the Territorial 
Army as such, except when embodied or called out on permanent 
or active service, or when holding a full time paid appointment, 
eg, adjutant 9 

12 An officer or soldier has the same right as a civilian to vote 
at an election for members of Parliament 

The Representation of the People Act, 1918, 10 gives to an officer 
or soldier certain privileges in respect of registration and of voting 
He is entitled, on attaining the age of 21 years, to be registered 
as an elector tor any constituency for which he would have had a 
qualification but for his service He is also entitled to be placed 
upon the list of absent voters and can then, if serving in the United 
Kingdom, recoi d his vote by post in the prescribed manner, or, if 
serving outside the United Kingdom, he can appoint a proxy m 
the prescribed manner to vote on his behalf 11 

An officei or soldier, if m the United Kingdom, ought to be 
allowed, if he wishes, to go to the place of election and record 
his vote, unless military exigencies render it impossible, but where 
he is registered on the absent voters' list he can record his vote 
only by post 


1 A A 190(8), 178, 147 

2 TRt Act, 1007, b 23(4) 

8 In the rase of Scotland and Noithcm Ii\hnd the exemption is absolute, but in the rise 
of Ei gland and Wah , it is coi ditional upon the person taking steps to keep bis name oil tl e 
jury list (Junes Act 1870, s 12) 

4 Municipal Corporations Act, 1882, s 253 , in the case of parochial offices there is i o 

express provision, but the pm uplt appears to be generally recognised As to reser\n's 
see Reserve Forets Act, 1882, s 7 

6 Local Authorities Relit! Anti, 1900, 1914 

6 K R 5i6 

7 K R 522 

8 K R 517 See also O m C , dated 25th July, 1927, and Army Order 321 of 1927 

»TA Rtgs 273 

lu As amended by subsequent Acts 

11 See K R , App IX 
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13. In conclusion reference may be made to certain mis¬ 
cellaneous enactments such as those which deal with marriages 
of soldiers abroad, 1 the registration of marriages and births 
abroad, 2 the keeping of service canteens without full compliance 
with the law of licensing, 3 and the acting of plays in service 
recreation rooms without a stage play (or theatre) licence 4 


1 Foreign Marriage Act, 1892, ss 12^ 22 

2 Registration, Ac, (Army) Act, 1879 

8 A A 174, Licensing Consolidation Act, 1910. s 111 (2), Licensing (Scotlard) Act, 
190 1 s 50 
4 A A 174A. 
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CHAPTER XIII 


EMPLOYMENT OF TROOPS IN AID OF THE CIVIL 
POWER 

Object of 1 The object of this chapter is to give an explanation of the 
the chapter j aw relating to the duty of the soldier in case of not and other 
disturbances of the peace 

Two mam 2 The common law, which governs soldiers and other citizens 
under ^he 3 a ^ e » eposes two mam obligations in such cases, which are, firstly, 
r that every citizen is bound to come to the aid of the civil power 
when the civil power requires his assistance to enforce law and 
order, and, secondly, that to enforce law and order no one is 
allowed to use more force than is necessary 

These obligations apply to everyone in every type of disturbance 
3 When called to the aid of the civil power soldiers m no way 
differ in the eyes of the law from other citizens, although, by reason 
of their organisation and equipment, there is always a danger 
that their employment in aid of the civil power may m itself 
constitute more force than is necessary 

The law is clear that a soldier must come to the assistance of 
the civil authority where it is necessary for him to do so, but not 
otherwise No excess of force or display must be used, and a 
soldier is guilty of an offence if he uses that excess, even under the 
direction of the civil authority, provided he has no such excuse 
as that he is bound m the particular circumstances of the case 
to take the facts, as distinguished from the law, from the civil 
authority 1 

Though there is no legal difference between soldiers and other 
citizens m respect of the duty to respond to the call of the civil 
authority, there is, m cases of disturbance where the civil 
authority has not asked for help, a duty to take action laid upon 
military officers by the King’s Regulations which is not laid upon 
other citizens, except magistrates and peace officers (K R 1256), 
and even though the civil authority should give directions to the 
contrary the officer commanding troops, if it is really necessary, 
is bound to take such action as the circumstances demand 
for q inter-° n ^ The primary obligation for the preservation of order and for 
vention by the suppression of disturbance rests with the civil authority 
troops The civil authority 2 should only requisition troops when satisfied 
that it is or will be impossible to deal with the situation which 
has developed, or is immediately apprehended, by means of all 
the resources of the civil power, that is to say, the local police, 
supplemented by any additional police that can be procured from 
elsewhere or by any police reserves or special constabulary that 
may be available 

An officer who receives a requisition for troops from a distance is 
bound to comply if he is not in full possession of the facts If, on 
arrival, the magistrate demands immediate intervention before 
the officer has had time to investigate for himself, he must intervene 


common 

law 


Legal 

position 

regarding 

soldiers 


1 See the appendices to this chapter 

* For definition of “civil authority*' for this purpose, see K JR 1239 
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and he would be protected by the law If, on arrival, an officer Ch 
has time to investigate, he must do so, and acquamt himself 
with the facts and judge for himself before he intervenes An 
officer on the spot, while attaching great weight to the opinion 
of the magistrate, must himself decide whether military inter¬ 
vention is necessary to deal with the circumstances in which he 
has been requisitioned 

5 There remains to be considered on whom, after a decision Responsi- 
to take action has been made, the responsibility rests in the case 

of the employment of troops in the suppression of disturbances and 
As stated in para 4, the primary duty of preserving public ^thonty. 
order rests with the civil authority An officer, therefore, in all 
cases where it is practicable, should place himself under the 
direction of a magistrate 

The duties of a magistrate do not, however, impose upon him a 
knowledge of the weapons at the disposal of the troops, or of the 
effect of those weapons , he may not be, therefore, the best 
judge as to the degree of force to be employed by the soldiers in 
the particular circumstances for which he desires and requests 
their intervention A magistrate, therefore, if he acts with 
discretion, will necessarily defer to the opinion of the officer on 
military matters, particularly as to the degree of force to be used 
The primary responsibility, however, remains with the magistrate, 
and if he is on the spot, it is his duty to request the officer “ to 
take action when the civil resources at his disposal are in¬ 
sufficient to deal with the circumstances which present themselves 

On the other hand, an officer will not perform his duty if, from 
fear of responsibility, he takes no action and allows outrages to be 
committed which it is m his power to check, merely on the ground 
that there is no magistrate to direct him to take action 

If the magistrate and the officer are acting together, the obliga¬ 
tion lies on the magistrate to request the officer to take action, but 
the action to be taken, i e , the degree of force required m the 
circumstances, must be judged by the officer, the latter would 
incur considerable responsibility if he were to fire without a 
request to take action from the magistrate, or if he were to refuse 
to fire when requested to do so, but circumstances which he sees 
before him might justify an officer in firing, or not firing, not¬ 
withstanding the request which he receives from the magistrate 
The officer must judge of the degree of force to be employed, and 
it is his duty to fire if he cannot otherwise stop the violence which 
is being committed before him He must decide whether it is 
necessary to fire or not, and is responsible for his action 

6 The types of disturbance m which troops may be called upon Types of 
to intervene matter little, and the principles set forth m the dlsturbanco * 
preceding paragraphs apply to each and every type, but an ex¬ 
planation of the law relating to disturbances may be useful to 
officers 

7 The law makes provision for the following situations, which Laws 

are those in which troops may find themselves when called to the various 8 
assistance of the civil authority — types of 

(1) A National Emergency (Emergency Powers Act, 1920) dlsturbaoce 


( 1210 ) 


1 K R 1238-1257 


12 
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(2) Intimidation of Workers (Conspiracy and Protection of 

Property Act, 1875) 

(3) Unlawful picketing (Trade Disputes Act, 1906, and Trade 

Disputes and Trade Unions Act, 1927) 

(4) Unlawful assembly 

(5) Riot (Riot Act, 1715) 

(6) Insurrection 

In each of the above situations, troops may be called upon to 
intervene The first three are generally connected with trade 
disputes and industrial unrest The merits or demerits of such 
disputes or unrest are of no concern whatsoever to soldiers, who are 
solely concerned with the duty and obligation common to all 
citizens of assisting the civil authority in the maintenance of law 
and order, and in these situations their principal duty will be the 
protection of persons and property 

8 The Emergency Powers Act, 1920, 1 enacts that if at any time 
it appears that any action has been taken or is immediately 
threatened by any persons or body of persons of such a nature and 
on so extensive a scale as to be calculated, by interfering with the 
supply and distribution of food, water, fuel or light, or the means of 
locomotion, to deprive the community, or any substantial portion 
of the community of the essentials of life, His Majesty may, by 
proclamation, declare that a state of emergency exists 

So long as such a proclamation remains in force, it is lawful for 
His Majesty in Council, by order, to make regulations for securing 
the essentials of life to the community, and those regulations may 
confer or impose on a Secretary of State, or other Government 
Department, or on any other persons m IIis Majesty's service, or 
acting on Ills Majesty's behalf, such powers and duties as His 
Majesty may deem necessary for the preservation of peace, for 
securing and regulating the supply and distribution of food, water, 
luel, light, and other necessities, for maintaining the means of 
transport or locomotion, and for any other purposes essential to 
the public safety and the life of the community 

Under such regulations soldiers may be called upon to perform 
duties, not otherwise regarded as military duties, in order to secure 
the necessities of life to the community, although no actual breach 
of the peace has occurred, and it follows that they are entitled to 
use such force, and no more, as may be necessary to enable them 
to carry out the duties entrusted to them 

9 Under the Conspiracy and Protection of Property Act, 
1875, s 7 , an offence is committed by any person who, with a view 
to compel any other person to abstain from doing or to do any act 
w hich such other person has a legal right to do or to abstain from 
doing, wrongfully and without legal authority — 

(1) Uses violence to or intimidates such other person or his 

wife or children, or injures his property , or 

(2) Persistently follows such other person about from place 

to place , or 

(3) Hides any tools, clothes or other property owned or used 

by such other person, or deprives him of or hinders 

him in the use thereof , or 


1 See p~ac 906 
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(4) Watches or besets the house or other place where such Ch^XIIl 

other person resides, or works, or carries on his business, 
or happens to be, or the approach to such house or 
place, or 

(5) Follows such other person with two or more other persons 

in a disorderly manner in or through any street or road 

10 The Trade Disputes Act, 1906, modified the Conspiracy 

and Protection of Property Act, 1875, to the extent that it made it ard 
lawful for one or more persons, acting on their own behalf, or on Trade Dis^ 
behalf of a trade union, or of an individual employer or firm m Irradc au 
contemplation or furtherance of a trade dispute, to attend at or Umons^ 
near a house or place where a person resides or works or carries on 
business or happens to be, if they so attend merely for the purpose 
of peacefully obtaining or communicating information, or of 
peacefully persuading any person to work or abstain from working 

It is to be observed that the above-mentioned Acts did not 
legalise any action which went beyond the purposes defined m 
the last paragraph Intimidation therefore remained illegal e\cn 
though committed by persons attending nominally for the purposes 
of giving or obtaining information or persuading others The 
Trade Disputes and Trade Unions Act, 1927, s 3(1), made this 
quite clear by declaring that it is unlawful for one or more persons 
to attend at or near a house or place where a person resides, &c , 
for the lawful purposes mentioned in the Act of 1906, if they so 
attend m such numbers or otherwise in such manner as to be 
calculated to intimidate any person in that house or place The 
Act of 1927, however, extended the meaning of “ intimidation " 

(as hitherto interpreted in the courts) by defining the expression 
“ to intimidate ** as meaning “ to cause in the mind of a person a 
reasonable apprehension of injury to him or to any member of his 
family or to any of his dependents or of violence or damage to any 
person or property " The expression “ injury ” in this definition 
includes injury to a person in respect of his business, occupation, 
employment or other source of income, and includes any actionable 
wrong 

The Act of 1927 further makes it unlawful for a person or 
persons to watch or beset a house or place where a person resides, 
or the approach to such a house or place, for the purpose of inducing 
any person to work or to abstain from working 

11 An unlawful assembly is an assembly of three or more Uniawmt 
persons with intent either to commit a crime by open force or to a «embiy 
carry out any common purpose (lawful or unlawful) in such a 
manner as to give firm and courageous persons m the neighbourhood 

of such assembly reasonable grounds to apprehend a breach of 
the peace m consequence of it 1 * 

The commission of an act of violence by any one or more of those 
assembled is not necessary to make the assembly unlawful, if its 
character and circumstances are such as to be calculated to alarm, 
not only foolish or timid people, but persons of reasonable firmness 
and courage 2 If the assembly is for a lawful purpose and with no 
intention of carrying out that purpose in an unlawful manner, the 


1 Laws of England, vol lx, p 
* H r Vtnc*nt,$C &P,§5 


469, Digest of Criminal Law, p 55. 
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Ch XIII assembly is not an unlawful assembly, even though the persons 
assembling know that the assembly is likely to be resisted by 
others 1 

Example of 12 Accordingly, in the case of the Chartist Meeting at Newport 
what is not in an assembly was held to be unlawful in which from 300 to 
an unlawful 1,000 persons were gathered together, and in respect of which 
assembly evidence was given that the speakers endeavoured to incite the 
people to disaffection and the use of physical force No actual 
outrage was perpetrated, but numbers of persons armed with 
sticks were proved to have marched in procession, and several 
witnesses swore that they apprehended danger both to life and 
property 2 On the other hand, a peaceful meeting of the Salvation 
Army is not an unlawful assembly and cannot be made so by the 
knowledge that the assembly will be resisted and a breach of the 
peace ensue 3 

Suppression 13 The law would fall far short of what is needed for the 
assemblies 11 preservation of society if it did not allow all necessary measures 
to be taken for dispersing or otherwise putting an end to unlawful 
assemblies, riots, and insurrection The law accordingly declares 
that an unlawful assembly may be dispersed, although it has 
committed no act of violence, for it is better that individuals 
should be stopped before they proceed to outrage and violence, 
and a small amount of punishment in the first instance will 
probably save a great amount of crime afterwards 4 
Definition 14 A not is a tumultuous disturbance of the peace by three or 
°f “not* more persons assembling together without lawful authority 5 with 
an intent mutually to assist one another against any who oppose 
them, in the execution of some enterprise of a private nature, and 
who afterwards actually begin to execute the same m a violent and 
turbulent manner to the terror of the people It is immaterial 
whether the act done be unlawful or not, but there must be an 
act 6 Doing the act in a manner calculated to inspire people 
with terror is punishable, whether it is lawful or unlawful, but 
where the object of the assembly is lawful, it requires far stronger 
evidence of terror caused by the means used to induce a jury to 
return a verdict of guilty 

Examp’esof 15 Tor example, persons assembling together on a racecourse 
I10t with the mtent mentioned in para 14 and tumultuously pulling 
down a booth are guilty of a riot Again, a number of persons 
assembling for a lawful object, such as pulling down an inclosure 
which has been illegally put up, will be guilty of a riot if their 
assembling is accompanied with circumstances of actual force 
or violence calculated to inspire people with terror 
Riot Act 16 The first section of the Riot Act enacts that, “ If any 
persons, to the number of twelve or more, being unlawfully, 
riotously, and tumultuously assembled together, to the disturbance 
of the public peace and being required or commanded by 

1 Beatty v Gtllbanks, L R , 9 Q B D 308 The principle established by this case 
does not appear to be affected by the later decision in Wise v Dunning, L R , (1902) 
1KB, 167, see Dicey, Law of the Constitution (6th Edn ) App Note V , p 448 

3 K v Vincent , ante, and see R v Neale, 9C &P 431 in winch the law is similarly 
laid down by Mr Justice Littledale 

3 See note 1 above 

4 Baron Alderson in R v Vincent, 9 C & P , 94 

6 A lawful gathering may become a riot if a proposal to do collectively some act ol 
violence is agreed to and executed 

u Hawkins, Bk l,cb lxv, set 1, and see R v Graham 16 Cox Cnm Ca 22 
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any justice, by proclamation to be made in the Ch XXII 

King's name, in the form hereinafter directed, to disperse them- — 
selves, and peaceably to depart , shall, to the number of 

twelve or more unlawfully, riotously, and tumultuously 

remain or continue together by the space of one hour after such 
command or request made by proclamation,' 1 they shall be 
adjudged felons 

17 The form of the proclamation and the mode of making it Form of 
direct the justice among the rioters, or as near them as he can 
safely come, to command silence, and then with a loud voice 

to make proclamation in the following words — 

“ Our Sovereign Lord the King chargeth and commandeth 
all persons, being assembled, immediately to disperse them¬ 
selves, and peaceably to depart to their habitations or to their 
lawful business, upon the pains contained in the Act made in 
the first year of King George the First, for preventing tumults 
and riotous assemblies God save the King" 

18 Further, the Act provides that, if the persons so riotously Effect of re- 

and tumultuously assembled, or twelve or more of them, remain for 

together for one hour after the proclamation, they may be seized after pro- 
and apprehended by any justice or person assisting him , and ciamation. 
that if any of the persons so unlawfully assembled happen to be 

killed, maimed, or hurt m the dispersing, seizing, or apprehending, 
or endeavouring to disperse, seize, or apprehend them, by reason 
of their resisting, then the justices, constables, and persons 
assisting such justices and constables shall be fully indemnified 
for any such killing, maiming or hurting Persons hindering 
the reading of the proclamation, and if the proclamation be 
hindered, persons having knowledge of such hindrance and not 
dispersing within an hour after the hindrance, are liable to the 
same punishment as persons who remain together for an hour after 
the reading of the proclamation 

19 Every magistrate, sheriff, constable, and other peace Suppres ion 
officer is required to do all that in lum lies for the suppression of a of 110ts 
riot, and each has authority to command all other subjects of the 

King to assist him in that undertaking Every man is bound, when 
so called upon, to yield a ready and implicit obedience, and to do 
his utmost to assist m suppressing any tumultuous assembly 1 

20 It is important to realise that the passing of the Riot Act a riot may 
in no way limited such powers as the civil authorities already beforeth^ 
possessed, or rendered it illegal for them to interfere, should prociama- 
circumstances require it, before the proclamation has been read tlon 1S read 
and an hour has elapsed 2 At the same time the action of the 
legislature m passing the Act suggests strongly that, as a general 

rule, it would be extremely imprudent to use an armed force 
against a mob until the proclamation has been made and an hour 
has elapsed, except in circumstances where either the proclamation 
cannot be read owing to the violence of the mob, or the mob, 


1 Charge of Chief Justice Tindal to the Grand Jury in 1832, quoted in R v Putney, 
5 C Sc P 262 note 

2 See appendices I A II to this chapter 
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Ch XIII before the expiration of an hour, perpetrate or are evidently about 
to perpetrate some outrage amounting to felony 1 
Apprehen- 21 There is no doubt that a person lawfully engaged m trying 
rioters to apprehend a rioter is justified in using any degree of force to 
protect himself, or to overcome resistance It is, however, 
sometimes impracticable to attempt the apprehension of individuals 
without using means calculated to occasion bloodshed and the 
firing on a mob can only be excused by the necessity of self- 
protection, or by the circumstance of the force at the disposal of 
the authorities being so small that the commission of some 
felonious outrage—such as the burning of a building, or the breaking 
open of a prison, or the attacking of a barrack—cannot be other¬ 
wise prevented 2 

Definition of 22 An insurrection differs from a not in this—that a riot has 
Snsurrec m view some enterprise of a private nature, while an insurrection 
tKW savours of high treason, and contemplates some enterpnse of a 
general and public nature 3 An insurrection, m short, involves an 
intention to n levy war against the King," as it is technically 
called, or otherwise to act m general defiance of the government 
of the country 

Examples 23 For example, a determined mob assembling to pull down or 
of msurrec burn a building belonging to their civil employers with whom they 
iwn have a dispute, are engaged in a not as soon as they have actually 

commenced to execute their purpose If the object were to attack 
a barrack or seize a store of bombs with a view to ai mmg themselves 
and making war against the government, they would be in a 
state of insurrection 

Suppression 24 The observations made above with respect to the duty of 
uon nSUrreC su PP ressin & riots apply still more strongly to insurrections, or 
" riots which savour of rebellion " In such cases the use of arms 
may be resorted to as soon as the intention of the insurgents to 
carry their purpose by force of arms is shown by open acts of 
violence, and it becomes apparent that immediate action by the 
use of arms is necessary 

Distinction 25 The distinction between these three kinds of gathering may 
?awYuf n U ° k e thus expressed briefly —An unlawful assembly is an assembly 
assembly, which may reasonably be apprehended to cause danger to the public 
insurre<f peace through the action of the persons constituting the assembly 

tion As soon as an act of violence is perpetrated it may become a not 

(see para 14 above) , while if the act of violence be one of a 


1 “The civil magistrates are left in possession of those powers which the law had given 
them before If the mob collectively, or a part of it, or any individual within or before 
the expiration of that hour attempts or begins to perpetrate an outrage amounting to 
felony, to pull down a house, or by any other act to violate the law , it is the duty of all 
present, of whatever description they may be, to endeavour to stop the mischief and 
apprehend the offender”, her Lord Loughborough C J , m the “Gordon Riots ’ Trial 
(1781), 21 Howell’s State Trials, 493 

In the Six Mile Bridge case of riots in the County Clare election in 1852, an escort 
of two officers, two slerjeants, and forty rank and file, employed to protect voters going to 
poll, were attacked and stoned bv the mob The soldiers fired without orders from their 
officers, but, as was subsequently sworn by the commanding officer, tn defence of thetr 
own Itves, and killed two or three of the mob Indictments were preferred against those 
who fired, or were supposed to have fired, but the Bills were thrown out by the Grand Jury 
The charge of Mr Justice Perrin to the Grand Jury in this case appears virtually to 
ignore the riotous character and unlawful object of the mob, and the fact of the unprovoked 
attack on the soldiers 

3 R v Vtncettt, ante See also Lord Mansfield's charge on the trial of Lord George 
Gordon in 1781,21 Howell’s State Trials, 644 Lord George Gordon was indicted for 
high treason, but acquitted on the groudd that his acts, in the opinion of the jury, did 
not amount to constructive levying of war against the Crown 
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public nature, and with the intention of carrying into effect any Ch JKIH 
general political purpose, it becomes an insurrection or rebellion 1 

26 The offence of taking part in a riot, or an insurrection, is Additional 
independent of any additional crime which the persons assembled 

may either themselves commit, or of which they may be held to incident tb 
be guilty as principals, by leason of their forming part of the mob ^surrec- 
which commits such a crime For example, a riot seldom takes tion 
place without the rioters breaking into houses or otherwise 
destroying property An insurrection almost always involves 
murder or attempts to murder All persons present at the 
commission of such crimes are equally principals m the breaking 
into houses destroying property, muider, or attempts to murder, 
although at the time some of them take no actual part m the 
transaction at all, but practically the extreme measure of 
punishment is usually awarded only to the leaders 2 * 4 

27 Undoubtedly the decision as to the use of force is a difficult Circum- 

one, but many circumstances suggest themselves which ma> may 

serve as a guide to justices and officers called on to act m cases guide 

of sudden tumult The first question they will ask themselves ^hcfuVtof 
is “ for what purpose has the mob come together ? " A knowledge force 
of its purpose usually furnishes the best clue to a determination of 
the time for, and mode of, forcible interference For example, a 
mob assembles for the purpose of pulling down an obstacle to a 
footpath which has been obstructed illegally or with doubtful 
legality Their proceedings may be disorderly, but their purpose 
may be legal, and certainly is not felonious The probability 
is that as soon as they have effected their object they will disperse 
In such a case the best course is to use no force, but merely to 
take means to identify some of the parties concerned with a view 
to subsequent proceedings, if necessary 

Again, a meeting or procession assembles for, say, the furthei an e 
of parliamentary reform, the abolition of an obnoxious tax, or 
some other political object not involving rebellion against estab¬ 
lished authority, or any intention to enforce by violence the object 
which they have m view It is, of course, quite possible that 
excitement may prompt them to outrage, but such a meeting, so 
long as it commits no act of violence, should be interfered with as 
little as possible and no exhibition of force should take place until 
some violent crime has been or is about to be committed 

28 Quite different considerations apply where a mob avowedly Further 
set out to destroy the factory or property of, say, an unpopular ^lustration 


1 Baron Alderson in his charge to the Grand Jury, delivered at the Monmouth Assizes 

in 1839 (9 C & P 94 n ) cited the following observations of Mr Justice Bayley —“If 

* the persons who assemble together say ‘We will have what we want, whether it be accord - 

4 ing to law or not,’ a meeting for such a purpose, however it may be masked, if it be 
“really for a purpose of that kind, is illegal, if a meeting, from its general appearance, 
“and from all the accompanying circumstances, is calculated to excite terror, alarm, and 
“consternation, it is generally criminal and unlawful ” Baron Alderson continued, 
“These are, as I take it, the clear principles of law, an unlawful assembly differing in 
“this respect from a not, that a not must go forward to the perpetration of some act 
“which the unlawful assembly is calculated to originate and inspire Something must be 
“executed in a turbulent manner to constitute a not, but in these cases it must be some 
“enterprise of a private nature, because if the enterprise be of a general and public nature, 
“it savours of high treason, and there is no doubt that if you find these persons assembled 
‘ together by delegates dispersed from any central jurisdiction in this kingdom, and those 
‘persons so meeting together in consequence of a delegation from a central body commit 
‘ any act of violence for the purpose of canying into effect any general political purpose, 
‘they run the risk of being charged with high tre ison ’* 

* See A* v HqjmII,* C & F , 437 
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owner, arming themselves with weapons to break the doors, and 
showing a settled intention to carry their object into effect In 
such a case their intent is felonious They should be warned of 
the danger they will incur in attemptmg such an outrage, and the 
proclamation m the Riot Act should, if time allow, be read , 
but whether it has been read or not, and whether the hour has or 
has not expired, the apprehension of the ringleaders or any other 
repressive measures which may be necessary to prevent the actual 
commission of an outrage, should be effected, if possible Troops 
may be summoned in case the civil authority is m danger of being 
overpowered, but they should not be called into action until the 
necessity arises for protecting life and property by armed force 

In this connection it is important to bear m mind two facts, 
firstly, that (although it may well be prudent to make timely 
provision for troops to be ready within easy distance) an actual 
display of armed force may, under certain circumstances, provoke 
a mob and thus do more harm than good , and secondly, that 
troops (at any rate unmounted troops) can m practice seldom 
intervene except by using long range firearms, the effect of which 
may be to kill and wound a number of innocent or comparatively 
innocent persons 

29 An insurrection is, of course, a more serious matter than 
any riot A mob which declares openly that it proposes to attack 
the constituted authorities, and which consists wholly or partially 
of armed men, or attempts like that of the hemans at Chester in 
1867 to seize an arsenal for the purpose of obtaining arms, cannot 
be too quickly dealt with, and force should repel force, care being 
taken to avoid any unnecessary bloodshed or injury 

30 The conclusions deducible from the foregoing pages appear 
to be as follows — 

The law which demands the suppression of unlawful assemblies, 
nots and insurrections necessarily justifies the civil power in 
using the necessary degree of force for their suppression The 
difficulty is to ascertain what is this necessary degree of force, 
and the danger of making a mistake m the matter is serious, as 
any excess m the use of force constitutes a crime 

31 Beginning with an unlawful assembly, the civil authority 
has power to command those present to go away, to arrest them if 
they do not go, and to stop others whom they see joining them 1 
If the parties interfered with resist, such force may be used as will 
compel obedience , but it would be extremely inadvisable to use 
any such force as would maim or injure the person resisting, unless 
he himself made an attack inflicting, or at all events calculated to 
inflict, grievous personal injury on his captor 

32 iVoceedmg to the case of a not, before the proclamation 
required by the Riot Act is read, the same observations regarding 
the degree of force to be used apply as in the case of an unlawful 
assembly After the proclamation has been read and an hour has 
elapsed, considerable force may, if necessary, be used for the pur¬ 
pose of dispersing the mob If the mob is committing or 
evidently about to commit, some outrage calculated to endanger 
life or property, then, even before the expiration of the hour after 


1 Hawking, Bk 1, ch lxv, sec 11 
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the reading of the proclamation, or even without reading the Ch XIII 
proclamation at all, force may equally be used But even then 
deadly weapons ought not to be employed against the rioters, 
unless they are armed, or m a position to inflict grievous injury 
on the persons endeavouring to disperse them, or aie committing, 
or on the point of committing, some felonious outrage, which can 
only be stopped by armed force 1 

33 The existence of an armed insurrection would justify the in th* case 
use of any degree of force necessary effectually to meet and cope 

with the insurrection 

34 Sir Charles Napier complained m his Remarks on Military Conclusion 
Law of the hardship of imposing on an officer the obligation of 
deciding whether he is or is not justified in ordering his men to act 

He contended that an officer ought not to be liable to trial by the 
ordinary courts of justice for anything he may do in executing 
the duty imposed upon him by the civil magistrate, viz to 
quell the riot 2 

It can be answered that an officer has no greater responsibility 
than a civilian Mr Justice Littledale, in the case of R v Pmney , 
says — 

" Now a person, whether a magistrate or a peace officer, who 
has the duty of suppressing a riot, is placed m a very difficult 
situation, for if by his acts he causes death, he is liable to be in¬ 
dicted for murder or manslaughter , and if he does not act he is 
liable to an indictment or an information for neglect, he is therefore 
bound to hit the precise line of his duty, and how difficult it is to 
hit that precise line will be matter for your consideration, but 
that, difficult as it may be, he is bound to do Whether a man 
has sought a public situation, as is often the case of mayors and 
magistrates, or whether as a peace officer he has been compelled 
to take the office that he holds, the same rule applies, and if 
persons were not compelled to act according to law, there would 
be an end of society ” 

A practical answer to the complaint is also to be found in the 
fact that the last word so far as civil pains and penalties are 
concerned rests with a jury, who may be relied upon to make 
liberal allowances for the difficulties of persons so circumstanced, 
and to err, if they do err, on the side of leniency when it appears 
that an official, even if his action has proved excessive, acted 
honestly to the best of his judgment 

At the same time the following brief summary of conclusions 
may be useful to an officer — 

He will find that the King's Regulations (paras 1238 to 1257) 
lay down certain rules as to " Duties in Aid of the Civil Power " 

With regard to these he must remember that, although they define 
his duties to superior authority so far as such duties are not 
incompatible with the common law, yet they do not profess, and 
are indeed unable, to alter the duty laid upon him by that law 
There are usually two stages at which he has to exercise his 
judgment, first, when he is called upon to bring out his men , 
and secondly, when the question of firing arises 


J See the appendices to this chapter 
1 Quoted by Clode, MiJ Forces, n, p 153 
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Ch XIII With regard to the first, he must act on his own judgment if he 
~~ is m possession of the facts If it is not possible in the special 
circumstances for him to ascertain the facts, he must deal with 
the facts as represented by the civil authority 

Secondly, when his men are on the spot, and the need for action 
is imminent, he is probably in as good a position as the civil 
authority to form a cool level-headed opinion as to the trend of 
events the fact that a request to take action has or has not been 
made must have all due weight given to it, but the receipt or 
non-receipt of a request cannot absolve him from his legal duty, 
which is to use such force and so much only as is necessary for the 
restoration of order and the checking of violence, but yet, at his 
peril, to use no excessive amount of force Further, the force 
which he uses must only be the amount which is necessary to effect 
the immediate object before him, and he must on no account use 
force with a view to its deterrent effect elsewhere or m the future 


Appendix I 

Evidence given by the Right Hon R B Haldane, I< C , M P , Secretary 
of State for War, before a Select Committee on Employment of MJi f ary 
in cases of Disturbance (Pari paper 1908, H C 236 ) 

103 The Chairman —You have been so good as to come before us 
to state your views, and, as I understand, the views of your department, 
on the questions which we are appointed to investigate I ha\e not 
any precis at all of your evidence, so I will ask you to make your state 
ment in any form that you please ?—The material which I propose to 
otfer for the consideration of the Committee relates simply to the 
general law, which is a subject not unattended with obscurity 
Mr Troup in his evidence on Tuesday with which evidence I agree, 
states that in 1895 the King's Regulations were revised in consequence 
of some inquiries that were made at that time, and as th$y now stand 
they contain directions which are given on behalf of the commanding 
authorities to the military They do not, and cannot, alter the common 
law They are mere instructions to the commanding officers and the 
troops how to behave themselves in case they are called out, and they 
require to be read, consequently, as in harmony with the general law, 
which they do not purport in any way to alter The general law, 
therefore, is the key to the situation, and the general law is, in my 
opinion, quite simple, although, for the reasons I will point out m a 
moment, there has been some misunderstanding about it Broadly 
stated, there are two principles which form part of the common law 
of this country The one is that every citizen is bound to come to the 
assistance of the civil authority when the Civil authority requires his 
assistance to enforce law and order That applies to the soldier, who 
is in no different position from anybody else But there is a second 
principle which does bear upon the duty of the soldier, and that is 
that when you do come to the assistance of the civil authority which 
has requisitioned you, neither you, nor for that matter the civil 
authority, is entitled to use more force than is necessary in order to 
assert the cause of law and order Now, the soldier is a person who is 
different from an ordinary citizen in this, that he is armed with a deadly 
weapon, and, moreover, he comes out in a military formation The 
result is that if he appears unnecessarily he is apt to create an impres¬ 
sion in the minds of those who are about of a hostile character His 
very menacing appearance may lead to the very thing which it is his 
purpose to prevent—disturbance Tor that reason, in the War Office, 
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we are very averse to allowing the military to be employed We are Ch XIH 
compelled to do it, we have no choice , we have to obey the law f — 
but we always tend to insist—and while I am there we always shall 
insist very strongly—on this, that we are called out legally and not 
illegally We are called out illegally if we are called out under any 
circumstances which admit of being dealt with by a force less menacing 
than a military force necessarily is There is a principle which must be 
borne in mind, and that is that people are taken to intend the conse¬ 
quences of their actions It may be perfectly legal for the military 
to march up and along a certain street, but, if their doing so will 
unnecessarily and unjustifiably bnng about a disturbance, the military 
may find themselves breaking the law There are familiar cases in 
the books There is one case in which somebody in the neighbourhood 
of the Strand owned a theatre, and he gave a performance of a very 
well-known play, which had the result of attracting an enormous 
crowd trying to get in He was acting perfectly legally m opening his 
theatre and advertising the play, but he created such a disturbance 
by attracting the crowd that he was held liable to injunction In the 
same way it has been held in the courts that if you put up a verv 
exciting and stirring advertisement in Fleet Street and a crowd collects 
and blocks the pavement, you are liable I say that by the way of 
illustrating that if the military, even within their rights, come upon 
the streets in circumstances when their doing so may create disturbance, 
they may be committing an offence against the law That is a 
principle which I am always disposed to be ir very closely in mind when 
dealing with the question whether they should act or not But, subject 
to those qualifications, I wish to emphasize this, that the Wai Office 
has no discretion We are in control of a number of people who are 
citizens as well as soldiers, and if they are requisitioned to assist the 
civil authority, then, if it is necessary that they should assist, and if 
they are required, and they cannot be done without, they have to go 
That brings me to what I want to make clear here, bceause it is the 
vital point, and I do not think it is clear It has been said that the 
cases show that the military have no discretion when they are calhd 
on , that, although the King’s Regulations say that they must use a 
discretion as to what troops they employ and what weapons they use, 
still they have no discretion whether they will go or not, and that it is 
for the civil authority to say whether they are to come or not From 
that proposition I emphaticallv dissent 

104 Are you referring to the local military authorities or to the 
discretion of the War Office ? —I was refeiring pnmanly to the local 
military authorities It would apply to both, but the case almost 
invariably arises m regard to the local military authorities There is 
some countenance, I think, given to the doctrine which I am combating 
in. a sentence in the King's Regulations They were drawn with these 
words in them, in paragraph 949, which sa>s that, when a requisition 
comes from the proper authority, the military authorities will arrange 
for the despatch of troops and inform the civil authorities who requisi¬ 
tion them of their number and of the time at which they may be 
expected to reach their destination Now that is ambiguous That, 
to my mind, cannot alter the common law, and cannot relieve the 
military authorities of the obligation which is upon them, and that 
obligation is to judge for themselves My view of the law, and it was 
the view of Lord Bowen also, whom I assisted to frame the paragraph 
in the Featherstone Report on the subject, which, I think, is quite 
unambiguous on the point, is that the civil authority has no power to 
use more force than is necessary, and therefore, has no power to call 
out the military unless they cannot get on without the military They 
ought to do it by civil aid if they can If they do call out the military, 
the commanding officer is in this position an illegal command—an 
illegal requisition—cannot absolve him from his liability to the general 
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Ch XIII law of the land Consequently, although the opinion of the civil 
— magistrate is very weighty, and is a thing on which he may place a great 
deal of importance, it does not absolve him from his liability to the law 
If he is summoned from a distance, not knowing the facts, and the 
civil magistrate says “ You must come and help me to put this 
disturbance down , I cannot do it with a civil force,” he is bound, in 
my opinion, to go, because he does not know the facts, and he would 
be acting at his own risk if he did not go, and he would be committing 
a misdemeanour at common law if he did not give the assistance he is 
bound to give But, supposing he goes and finds there is only a small 
disturbance, which could be put down by the ordinary police, certainly 
he would be committing an offence against the law if he intervened 
Consequently, he must to some extent exercise his own discretion, 
notwithstanding the requisition of the magistrate In nine cases out 
of ten the magistrate knows much better than the commanding officer 
can know, but there are cases in which the commanding officer is on 
the spot and can judge for himself and may think the magistrate is 
mistaken m his view of the facts The mere authorization of the 
magistrate cannot, in point of law, absolve the commanding officer 
from doing what is illegal, because by the jurisprudence of this country 
everybody is taken to know the law, the commanding officer as well as 
anybody else , it is only judges who are allowed to say they have made 
a mistake about the law But a commanding officer may say “ The 
question is not for me, who am at a distance and cannot know what is 
happening, one of law, but is one of fact, the magistrate is a better 
judge than I am of the circumstances, and, in point of fact, I accept 
his view, there being no reason to the contrary, that I ought to inter¬ 
vene '* In that case my view is that he would be protected, not 
because he has not committed what would have been an offence, but 
that he has not had what is called in the law the mens rea —the guilty 
mind He could not allege a mistake of law on his part, but he could 
allege a mistake of fact, into which he had been bond fide led by the 
misjudgment and action of a magistrate That is his protection, but 
subject to that he has to judge for himself, like anybody else I have 
gone into that at some length, because of the words in the King’s 
Regulations, and I think I know where the mistaken impression on 
which these words, which are certainly ambiguous, are founded came 
from In 1822 there were some very well-known riots m Lancashire, 
and the military were called to the assistance of the civil authorities 
in order to enable a warrant to be executed, and after the riots were 
over—more than 6 months after—an action was brought by a plaintiff 
called Redford against a Militia officer called Birley, and the case of 
Redford v Birley is a great case which is reported in the State Trials 
in the first volume of the new senes Redford v Birley was tried by 
Mr Justice Holroyd and a jury, and in Mr Justice Holroyd’s summing 
up, there occurred certain words which have misled a good many people 
Mr Justice Holroyd said “ The only question here is whether the 
military were assisting the civil authority in response to a request to 
do so That is all the jury have to consider ” The head-note of the 
case—the short summary of facts at the beginning of the report—lays 
down that the issue that was tned was the question whether the 
military were rendenng assistance in dispersing an unlawful assembly 
Of course, if the principles of law which I have stated to the Committee 
are right, that left open the question whether the military authorities 
acted wrongly in obeying the requisition of the magistrate, and Mr 
J ustice Holroyd apparently says, and to anybody who read only the head 
note would be taken to rule, that on that what the magistrate said was 
conclusive » But he did not really say that The difficulty which has 
arisen has arisen from the people reading only the head-note of the 
case (which is, in my view, erroneous) without reading the whole of the 
report If you read the report, you will find this it is very technical 
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but it is well the Committee should understand what the point was Ch XIII 
It was an action of tort—for damage for an assault—and the plea 
raised what was called the general issue It was a plea of “ not 
guilty/* which was in those days a proper plea to an action of tort, and, 
it enabled you to raise any relevant issue, including an issue of “ not 
guilty by statute " There is an Act of George II, which says that 
when anybody has been assisting the civil authority in executing a 
warrant or quelling a riot or generally enforcing the law the action 
must be brought within six months If it is not brought within six 
months, all you have to prove is that you were assisting the civil 
authority, no matter whether you were wrongfully requisitioned or 
not If the action is not brought within six months, you have a com¬ 
plete defence if you merely plead you were called out by the civil 
authority, and were assisting it That issue was raised in Redford v 
Birley, and it was that to which Mr Justice Holroyd referred when he 
said ** The only question is, were they called out to assist the civil 
authority, not whether the civil authority were wrong in calling them 
out, and they wrong in coming ” When you get rid of that case, as 
you do when you read through the proceedings instead of pausing only 
at the head-note, then you will find the other authorities pretty well 
consistent The law to my mind is clear that the soldier is in no different 
position from anybody else He must obey the civil authority by 
coming to its assistance, where it is necessary that the soldier should 
give assistance to the civil authority, but it must be necessary that 
he should do so, and excess of force and an excess of display ought not 
to be used The soldier is guilty of an offence if he uses that excess, 
even under the direction of the civil authority, provided he had no 
such excuse as that he was bound to take the facts, as distinguished 
from the law, from the civil authority Now the officer, of course, 
thereby is placed in an extremely difficult position He is in the 
same position as his own man is If an officer orders his own man to 
fire unnecessarily, and clearly unnecessarily, the command of the officer 
does not absolve the private from his duty to obey the common law On 
the other hand, under the law of the Army, the private is bound to obey 
his officer He is, in other words, in peril of being, on the one hand, tried 
and shot by a court-martial, and on the other hand, of being tried and 
hanged by a judge and jury But in practice it is one of those situations 
which is really perfectly simple In 999 out of 1,000 cases it does not 
arise People are very sensible in this country Two principles 
which may come into conflict have to be reconciled, and they are 
reconciled by taking the case in the concrete The result is that, while 
the commanding officer is bound to pay great respect to the opinion of 
the civil authority, and on a mere question of fact, when he comes from 
a distance, to accept it, until he sees that it is obviously wrong, he is 
not absolved, in law, from his duty not to use more force than is 
necessary The result is, I think, that these words, which are doubtless 
founded on an impression from a misreading of the case of Redford v 
Birley, go a little too far, and I propose to modify the language of para¬ 
graph 949 of the King's Regulations I do not think it has misled 
anybody in practice We have enforced the other view very strictly 
because, as I said, the War Office is very reluctant to act The other 
day, for instance, at Winchester, the civil authority requisitioned the 
officer commanding the troops at the depot to bring them up, and the 
officer did not bring them up, and the civil authonty complained to 
us I went into the case, and I had not the smallest hesitation m 
approving the action of the officer commanding, and yet it was said, 
with some truth, that the paragraph in question says that the military 
authorities will arrange for the despatch of troops They did not in 
that case, because they said, very sensibly “ This must be read m 
accordance with the common law, and not as inconsistent with it ” 

The Regulations cannot repeal the common law I agree that should 
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Ch XIII be made more distinct than it is at the present time That is the 
— statement which I wanted to put before the Committee in order to 
make the law perfectly clear, as I think it is 

105 Mr Middlebrook —Am I correct in assuming that the 
Winchester case was a case where the commanding officer was on the 
ground, and had the opportunity of judging whethei or not necessity 
existed before calling out his men ? —-Yes, that was the essence of the 
case at Winchester 

106 That would differ from the case of a commanding officer at a 
distance who had no means of judging as to the necessity, and who 
I assume m your view should respond by taking his men to the locality, 
and, having arrived, then form his opinion ?—Exactly so 

107 The Chairman —Have you concluded now the statement you 
wished to make ? —Yes 

108 Sir Frederick Banbury —I should like to know whether you 
propose to make an alteration in the King's Regulations which you 
suggested You said you were going to make an alteration ? —Yes 
I propose to revise the King's Regulations, to make it clear that they 
arc in accordance with the common law They do not purport to alter 
it, and could not alter it if they purported to alter it There is no 
statutory authority that I know of anywhere to alter the common law 
by the King's Regulations, and I think it should be made perfectly 
clear that the two do remain consistent 

109 Mr Middlebrook —Have you any suggestion as to dealing with 
a difficulty which might arise in a difference of opinion as between the 
civil authority, on the ground of necessity, and the military authorities 
on the ground of non-necessity ? —I do not think any suggestion is 
possible for dealing with it One or other must be wrong, and each 
acts at his peril So that the situation is, that while the military 
commanding officer will, of course attach the utmost weight to the civil 
authority, who is pnmd facie the best judge both of fact and law, he 
will remember that he is acting at his peril, and, if he forms in his mind 
a clear reason for dissenting from what he is told to do, he will act on it, 
but he wili remember that there also he is acting at his peril 

110 And you see no alternative but leaving it in that position ? — 
I see no alternative I have considered the question whether we could 
codify the common law, and I have looked up the draft code drawn 
up in 1879 under the auspices of Lord Blackburn, but that code I think 
probably public opinion would demur to if it were adopted It, as 
I read it, gives too great an exemption to the commanding officer from 
the obligation to observe the common law It says, in fact, very 
much what is said in the Regulations, that he has to obey, and that 
may not be a good thing to lay down 

111 Mr Lambton —With regard to these King's Regulations, I 
think you said that that particular paragraph was regarded as mere 
instruction ?—Yes, as mere instruction 

112 Is that regarded so by the military? Would an officer in 
command of a battalion, for instance, consider it as a mere instruction ? 
—Yes, he has to obey because they are instructions from his superior 
officers, but he has also to obey the common law, which overrides this 
paragraph in cases of conflict 

113 That is an impossible position for the poor officer ? —-The officer 
is no worse off than anybody else If you or I were called upon by a 
magistrate to take part in checking a disturbance with a lethal weapon 
we should be in an impossible position—we should be bound by the 
law to obey the magistrate, and bound by the law not to do what was 
illegal 

114 As far as I make out, you lay it down that the law is that every 
civilian is bound to obey this order when called upon, and that the 
military may judge for themselves, although they are only in the same 
position as an ordinary civilian ?—No, the civilian must judge for 
himself, too 
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115 But supposing he says he will not go ?—Then he is tried before Ch XIII 
a court, as happened in the case of the King v Pmncy, at the time of — 
the Bristol riots 

116 Mr M\ddlebrook —Was that a trial before a civil court?— 

A criminal court 

117 Sir Frederick Banbury —Not a military court?—Certainly 
not He would be tried before a civil court, and he would be held 
liable, it might be, to imprisonment for a misdemeanour for not assisting 
the authorities On the other hand, if he used unnecessary violence 
he would be tried before a similar court and convicted I should 
point out that the Army Act is very careful to say that all these provi¬ 
sions are to be read consistently with the general law of the land It 
is only a lawful order which the commanding officer is bound to obey 
Ihe expression in the King's Regulations is “ lawful command " 

118 Mr Lambton —I think the second principle of the common 
law which you laid down was that they were not to use more force than 
necessary, and you pointed out that the military may act illegally, 
even if they march along a street and so make a display of force ?— 

A menacing display 

119 Even if called upon b^ the magistrate ?-—It might be so 

120 If called upon, how can they possibly help making this military 
display ?—You have a very difficult duty to perform, which the law 
imposes upon you, but you have to steer between the two things lhe 
judges have laid down, over and over again, that a man is on the verge 
of two precipices, not one, and he has to get along, and he does get 
along 

121 Then you do not think it necessary to make an> alteration m 
order to save the officer from falling over these piecipices ?—If you 
do, you will make the law go over the precipices It is such an extreme 
conflict of principles, that I know no way and I have given a great 
deal of consideration to it, of defining it better We did our best in 
the Fcatherstone Report, m a passage which is classical now, which 
comes from the pen of Lord Bowen, who was one of the greatest masters 
of legal language that this country has ever seen, and no code, I think, 
could lay it down more clearly 

122 As head of the Army, are you satisfied that the officers under 
your charge have sufficient protection ?—1 he> have as much protection * 
as the civilian Their duty is a little more difficult, but they have as 
much protection as the civilian, and where they have a more difficult 

set of circumstances to deal with, as you are quite right m saying they 
have, because they must bring their troops up, the law, which is a very 
sensible institution, recognizes their difficulties and deals with them 
accordingly 

123 Mr Albert Stanley —I do not know that I am perfectly clear 
about all this, and in order rather to refresh my memory, I want to 
put a question or two I understand you to say that the King's 
Regulations must harmonise with the common law, they cannot m 
any way override or conflict with it ?—Except in certain specific cases 
where the Army Act says they may, and which cases do not cover 
dealing with riots 'they cover a vast variety of cases, and in some 
cases dealing with the affairs of the Army they do alter the common 
law, but not in anything we are dealing with here 

124 I think I understood you to say if when an officer arrives with 
lus troops he finds that the circumstances in his judgment have not 
warranted the calling out of the military, he has the discretion not to 
act ?—Yes , he commits a crime if he does act in that case 

125 Mr Curran —In regard to an answer you have just given to 
Mr Stanley, the manual of military law, issued from the War Office 
in 1907, on page 211—and this is the present King's Regulations—gives 
a summary of the law of not and insurrection, and in the third paragraph 
you will find it describes an unlawful assembly thus “ Au unlawful 



262 EMPLOYMENT OF TROOPS IN AID OF THE CIVIL POWER 


XIII assembly is any meeting whatsoever of great numbers of people with 
such circumstances of terror as cannot but endanger public peace and 
raise fears of jealousies among the King’s subjects, as where great 
numbers complaining of a common grievance meet together armed in 
a warlike manner " While we are desirous of having the present 
Regulations altered, there are some of us here prepared to prove that 
the present Regulations have been absolutely violated, and that 
people have deliberately committed murder I say that with all due 
respect, that is to say, if these are the Regulations, inasmuch as men 
ana women have been shot down where no unlawful assembly in 
accordance with this description has taken place at all ?—You must 
know that what you are quoting from is not the King’s Regulations, 
but a manual of military law, which has been compiled to collect the 
law in a convenient form The passage you have quoted represents a 
very authoritative statement of the common law taken from a book 
of great fame—Hawkins’ Pleas of the Crown—but it is a very old book, 
and “ armed in a warlike manner " means a warlike manner in law, 
and not according to our military notions of it Coming on with 
sticks and stones would be in a warlike manner for the purposes of this 
passage It must be interpreted in accordance with the fact that it 
is taken from a book which was written a great many generations ago 

126 Coming back to the King’s Regulations, page 64, paragraph 273, 
refers to duties m aid of the civil power ?—I have not the same book 
I have the 1908 edition, and you have the 1901 edition 

127 Is there any alteration since ? —Yes, because you have the 
edition of 1901, which has been recast For instance, my paragraph 
is 948, and I should have to compare the two That edition is not 
in force now 

128 This has been altered ?—I cannot tell how much it has been 
altered unless I compare it, but it is always being recast, and it is in 
a different place in the book, and probably has been altered 

129 Has the calling out of the military up to now been based upon 
this paragraph ? —Will you read the paragraph ? 

130 “ When troops are called out in aid of the civil power at home, 
the General Officer Commanding the district, or the officer commanding 
the station to whom application is made for assistance, is immediately 
to report the fact by telegraph to the War Office The officer command¬ 
ing the unit will report daily in writing to the War Office, as well as 
to the officer commanding the station from which he has been des 
patched in the prosecution of the service in which he is employed ” ? 
—It is now verbally altered, but substantially it is the same 

131 I mentioned the matter to Mr Troup, of the Home Office 
We very much fear that these conditions as laid down here, if they are 
in operation m the new issue, have not been carried out in regard to 
four separate cases that have occurred in recent years ?—In what 
respect not carried out ? 

132 The War Office has not been put in possession of the information 
required by this paragraph ?—I think in all cases, so far as I know, 
we enforce strictly the substance of what you have read 

133 We are now on the general principle, but let me cite a case 
The Lord Mayor, the chief magistrate of Belfast, requisitioned the 
troops through the Lord Lieutenant, and when the case was raised in 
the House, as you will remember, Mr Birrell, the Secretary of State, 
had to reply to the questions put in regard to the presence of the troops 
in the streets of Belfast, and on one occasion you undertook to give 
your views, and your views, if I remember correctly, were that you 
were not responsible for the presence of the troops in Belfast ? —I do 
not think I said that altogether, because I am responsible to Parliament 
for everything that soldiers do, but what I said was this The duty of 
the officer commanding is, first of all, if he is called upon by the civil 
authority, to go to the assistance of the civil authority Pnmd facte 
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Hiat is so When he gets there he must judge for himself whether he ch XIII 
is contravening the law by rendering the assistance, or whether he is — 
only doing his duty He reports to us immediately afterwards and 
not before, what he has done, because, if he delayed it by making a 
report beforehand, and getting our advice, we could not tell His 
duty is to act on the spot like any other citizen, but he reports to us 
without any delay as soon as he can detach himself from his work, and 
puts us in possession of what has happened, and then we should judge, 
and we should censure him if we thought he had done wrong, and 
approve him if we thought he had done right 

134 According to the present Regulations, it is laid down specifically 
that the Riot Act must be read and a certain time elapse before any 
firing takes place ?—No , that is another misconception of the law 
The effect of reading the Riot Act is that if the mob does not disperse 
within an hour, everybody there is guilty of felony, and when people 
are guilty of felony, and felons will not disperse, or submit to capture, 
they are liable to be shot, and, therefore, an hour after the Riot Act 
has been read, it is absolutely lawful, if you cannot stop the felony 
in any other way, to shoot the people there That is an additional 
protection to the military, but it does not prevent the military 7 from 
facing the possibility of firing on the people before the Act is read 
If the people are going about setting fire to houses, and murdering 
innocent passers-by (I do not say they do do it), it would then be the 
duty of the military, if the police could not do it, to stop it, even by 
shooting them down 

135 If the mob was committing through their riotous conduct murder 
or injury to persons or property, the military are justified in using 
arms —They are, and at once, if it cannot be stopped without their 
intervention 

136 But injury both to persons and property is the only justification 
for the use of arms, even under the present Regulations ?—It is impos¬ 
sible to say that it must be to both persons and property For instance, 
one of the most serious offences known to the law is arson, the firing 
of buildings, which is felony If you find people committing arson 
and you cannot stop it in any other way, although they may not be 
trying to kill anybody, the duty of the military would be, if they could 
not stop them otherwise, to shoot them down, even though the Riot Act 
had not been read The military would be acting at their peril if they 
did it without the order of a magistrate, but it would be their clear 
duty, as it would be the duty of any other citizen 

137 We are taking up, perhaps, a partial position in speaking for 
the section affected in the civil world What we want to get at is that 
violence has always broken out after the presence of the military, 
that is to say, violence of a serious character ?—I am with you to this 
extent, that I think the calling out of the military unnecessarily, very 
often leads, oi may lead, to a breach of the law, by making an unneces¬ 
sary demonstration which incites and provokes the public, and that 
is a view on which the War Office not only in my time, but always of 
late 3'ears, have acted consistently and strongly We hold the 
military ought not to be called out except m the last resort 

138 Except when the police authorities say they are absolutely 
unable to cope with the local conditions ?—That is it 

139 We had the spectacle in Belfast of the police going on strike 
because the military went there ?—If the police strike, that does not 
justify the military in not coming up 

140 The military were “ blacklegging " by coming ?—It may be 
the fault of the police They may have broken their contracts for the 
best of reasons, but still there had to be forces there sufficient to 
preserve law and order, and if the police will not or do not act, for 
whatever reason, the military are bound to obey the law It is not 
really an individual question it is a question in which the law of 
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Cli XIII England is consistently and unswervingly Socialistic—the good of the 
— State and of the community is preferred to the good of the individual, 
and the individual is even to be shot down if his interests conflict with 
the interest of the State 

141 I take it from your statement this morning, which is very 
clear and definite, that the department has under consideration the 
alteration of certain of the King's Regulations ?—Yes, to make clear 
that they are to be read consistently with the law, and not inconsistently, 
and I agree that those words “ will arrange " have given rise to 
misunderstanding In my knowledge it has been misunderstood bv 
the soldiers It says the military authorities “ will arrange" for 
the despatch of the troops whenever they get the requisition The 
other day the officer commanding at Winchester refused to “ arrange," 
and he was on the spot and made up his mind that the mayor was 
wrong, and in my opinion that officer acted with great discretion, and 
I approved his conduct, although it looks as if he acted inconsistently 
with the King's Regulations, and I am not sure he did not, but he obeyed 
the common law 

142 When considering the revising of the Regulations would it be 
possible to provide for an independent expert to be placed on the 
spot prior to the military being permitted to be called out ?—No 
These things, when they happen at all, happen with the utmost 
suddenness and swiftness, and such an expert as >ou spoik of it would 
be almost impossible to find lie would have to be i combination of 
lawyer, soldier and I do not know wh it He would be a vt ry exceptional 
person, and I doubt whether anybody exists who would be markedly 
better than the kind of person you generally have on the spot You 
have to do the best you can 

143 I quite understand the difficulty , but the point which affects 
us very seriously in this case is that the local magistrate, or magistrates, 
in a state of panic, when there is absolutely no reason for it, make imme¬ 
diate applications for military assistance When people like ouiselves 
are on the spot and could contiol the people and keep them from 
creating lnjmv to other persons or propeity, they get into a panic and 
make application, and the military come on the spot winch simply 
prevents the possibility of our keeping the peace That lias occurred 
in four cases wlieic I have been associated with the business myself ?— 
It has occurred both ways In the Gordon riots the wealcress of the 
magistrates and the timidity of the authorities led to the sacking of 
a great part of London , and in the Bristol riots the want of decision 
of both authorities led to enormous damage being done to the city 
No doubt, on the other hand, there are cases, such as you indicate, 
where people have lost their lit ads and great mischief has occurred 
from the premature calling in of the military All vve can do is to lay 
down in the clearest way what the law is, and give the cleaiest instruc¬ 
tions to the officers to use their own discretion, and there is a growing 
tendency in the minds of the average commanding officers against 
using their troops if it possibly can be avoided W'e want the Army 
to be a popular institution, and not a menace to civil liberty 

144 Mr Devlin —You say it is not necessary to read the Riot Act 
before firing takes place in the case of a not ? —It is not necessary , no 

145 But of course the Riot Act is, in 99 cases out of 100, read ?— 
It is for the protection of the magistrate and military—an additional 
protection 

146 The Riot Act, of course, could only be heard by a comparativelv 
small number of people who are engaged in a not ?—Yes, not by very 
many They generally know it is being read—they are told 

147 Do not you think it would be very desirable when the Riot 
Act is read, that some bugle should be sounded or some notice given 
to the people who cannot hear the Riot Act ?—They always are 
informed I have known of no case of a riot m which it has not been 
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known that the Riot Act is being read, as the magistrate is seen with Ch XIII 
something m his hand, and they could not hear it if he did read it ever — 
so distinctly, but they see the document read, and they think they will 
be shot down at once, and the lawful part of them disperse , it is the 
riotous part that remains 

148 In the recent case of Belfast, two perfectly innocent people 
were shot down, who did not hear the Riot Act read, and did not know 
it was read ?—It always happens when firing takes place, in my opinion, 
that the innocent suffer rather than the guilty When I was sitting 
on the Featherstone Commission I remember hearing the case of a 
Sunday-school teacher who, one-quarter of a mile off up in the hills, 
got a bullet through his two thighs , he was merely looking on 

149 For that reason do not you think that before the military fire, 
and after the Riot Act is read, or even if the Riot Act is not read, when 
the military authorities make up their minds to order the men to fire, 
some better intimation ought to be given to the people than simply 
the holding of a document in the hand of an officer, and a more or less 
dumb show taking place ?—In my experience of these cases and from 
what I have read of them—of course, I have not seen them, but have 
investigated a good many—they always know the Riot Act has been 
read , and, moreover, if you put by law some interval of time between 
something which is done and the firing, the whole mischief might have 
occurred that you were there to prevent For instance, at Featherstone, 
if the firing had not taken place, the little detachment of soldiers and 
the mine manager would have been thrown down the pit We came 
clearly to that conclusion It was not the rioting of peaceable men on 
the spot, but of a lot of rowdies from round about who had congregated 

150 Mr Curran —It is an opportunity for the class of rowdy that 
may be there ?—That is it It is an opportunity for evil-disposed 
people 

151 Mr Devlin —And the evil disposed persons generally get away 
and the innocent people suffer >—I will not say generally, but it does 
happen I remember one sturdy miner at Featherstone of a riotous 
character got shot through the knee, and when they said, “ Poor man, 
we must take you to the doctor," he said, “Not before I know who is 
going to pay the bill " That is the spirit of them 

152 Do not you think it desirable to use blank cartridge first of all, 
after the Riot Act is read ?—I think it is most undesirable, because 
the mob get it into tlicir minds that you have nothing but blank 
cartridge, and they come on and get killed The military authorities 
say “ We are here, and if we use our firearms, it is to kill " That is 
why we demur to being called out except in the last and most perilous 
necessity If the mob get the impression we are there with only blank 
cartridge the result will be bloodshed galore 

153 I do not know if you know about the Riots Commission, which 
held a sitting in Belfast, under the presidency of Mr Justice Day 
That Commission recommended m its Report “ It has been made 
abundantly clear by facts that for the primary and all-important 
duty of preserving order, the rifle is worse than useless, and that its 
efficiency as a weapon for the restoration of order is very questionable , 
but on the other hand, in every instance m which the baton was used 
with judgment (m the riots of 1886) and determination, whether for 
the preservation or restoration of order, it proved to be a thoroughly 
reliable and effective weapon " It was further held that “ the nfle 
has the following serious disadvantages Its range with ball cartridge 
made it excessively dangerous to inoffensive people, and its use ought, 
in our opinion, to be absolutely prohibited for police purposes in towns " ? 

If I may say so, I entirely agree with that, and I think riots should be 
put down wherever possible by special constables with batons aud 
not by the military We do not exist for that purpose 

154 When the military authorities were requisitioned for the use 
of military force m the case of civil disturbance, you stated in Win- 
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Ch XIII Chester the military authorities refused, and you also said they were 
— quite right in refusing ?—In that particular case 

155 One is naturally inclined to draw the conclusion that it is not 
fair to place the entire responsibility upon one man, the Mayor of the 
city, in determining whether the military authorities ought to be 
brought out or not The judgment of the officer in Winchester proved 
that it is not nght to give him full power to requisition the military 
Do not you think there ought to be a consultation, so that the individual 
decision of one man should not be responsible for calling out the military 
—a consultation of the magistrates or City Council, or some body in 
a responsible position, as well as the individual who has the power 
at present ?—The difficulty is that while they are consulting Rome 
might be burning, you have to act at once 

15b You Know that the Mayor of a city does consult someone ?— 
He does 

157 He does not act wholly on his own responsibility ?—But his 
chance of stopping the thing must be by immediate and prompt action , 
you must bear that m mind 

158 It would be as easy to consult half-a-dozen people promptly 
—perhaps people who had a larger local knowledge than one individual 
who, perhaps, may be excited ?—If you laid that down, it might lead 
to a delay of one or two hours before he took action, and great misery 
and loss of life and destruction of property might be the result I 
think m these cases, which are all cases of urgency, you ought to leave 
people free, telling them what the law is and telling them what their 
duty is 

159 Mr Albert Stanley —Would not consultation also lead to divided 
authority and divided responsibility ? —Yes Divided authority is 
always awkward m this way It is much better to have one man whom 
you can hang, if necessary 

160 I take it, if the magistrate or mayor is responsible for calling 
in the military, an officer becomes responsible if he acts, knowing all 
the circumstances ?—That is it 

161 Mr Lambion —Supposing the military are there—I am not 
considering whether they are properly or improperly called out—it is 
the duty of the officer to look after and protect his own men, as well 
as to quell the disturbance Supposing his men are being assaulted 
by stones, and the lives of his own soldiers are in danger, he may act 
then independent of any other consideration ?—Yes, using just sufficient 
force to repel the assault Of course, you cannot judge very closely 

162 Mr Albert Stanley —The whole of the circumstances of these 
cases are reported to you ? —Yes 

163 Eventually you have a full report of the whole thing ">—Yes 

164 And you are able to review exactly what has taken place ?— 
Yes 

165 And you can apportion the responsibility ?—Yes 

166 And put on a penalty even ?—Yes 

167 The Chairman —I think the Committee will understand from 
the evidence you have been good enough to give us that first of all you 
lay the greatest possible stress upon the unwillingness of the War Office 
and the military authorities to permit the use of military forces except 
in cases of grievous necessity You lay great stress upon that, as was 
the case with Mr Troup, representing the view of the Home Office 
the other day, and the Committee may take it that the War Office 
and the Home Office are entirely in agreement ?—Entirely in agreement 

168 The civil and military authority take the same view ?—Yes 

169 With regard to the question just raised by Mr Devlin as to 
consultation on the part of the civil authorities before calling upon the 
military to give assistance or to take action, I understand that you 
also agree with what Mr Troup laid before us and emphasized strongly, 
that it is not desirable to diffuse authority in these matters, but that 
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it is better on the whole that one individual should be, as far as possible, Ch XIII 
responsible ?—I am of that opinion Somebody may have to act 
promptly and fearlessly, and it would be his duty to do so, and the 
responsibility must rest with him 


Appendix II 

Extract from Report of Committee on Feather stone Riot (Pail papers 
1893-94, C 7234) 

The following summary of the law as to the duties of soldiers in case 
of not was given in their Report by the Committee who inquired into 
the facts of the Featherstone Riots in 1893 The Report gains weight 
from the fact that the Committee was presided over by Lord Bowen 
It will be seen that this statement of the law is in complete accord 
with the present chapter — 

“ By the law of this country every one is bound to aid in the suppress 
sion of riotous assemblages The degree of force, however, which 
may be used in their suppression depends on the nature of each riot, 
for the force used must always be moderated and proportioned to the 
circumstances of the case and to the end to be attained 

“ The taking of life can only be justified by the necessity for protecting 
persons or property against -various forms of violent crime, or by the 
necessity of dispersing a riotous crowd which is dangerous unless 
dispersed, or in the case of persons whose conduct has become felonious 
through disobedience to the provisions of the Riot Act, and who resist 
the attempt to disperse or apprehend them The riotous crowd at 
the Ackton Hall Colliery was one whose danger consisted in its manifest 
design violently to set fire and do serious damage to the colliery property, 
and in pursuit of that object to assault those upon the colliery premises 
It was a ciowd accordingly which threatened serious outrage, amounting 
to felony, to property and persons, and it became the duty of all peace¬ 
able subjects to assist in preventing this The necessary prevention of 
such outrage on person and property justifies the guardians of the 
peace in the employment against a riotous crowd of even deadly 
weapons 

“ Officers and soldiers are under no special privileges and subject 
to no special responsibilities as regards this principle of the law 
A soldier for the purpose of establishing civil order is only a citizen 
armed in a particular manner He cannot because he is a soldiei 
excuse himself if without necessity he takes human life Ihe duty of 
magistrates and peace officers to summon or to abstain from summoning 
the assistance of the military depends m like manner on the necessities 
of the case A soldier can only act by using his arms Ihe weapons 
he carries are deadly They cannot be employed at all without danger 
to life and limb, and, in these days of improved rifles and perfected 
ammunition, without some risk of injuring distant and possibly innocent 
bystanders s To call for assistance against rioters from those who 
can only interpose under such grave conditions ought, of course, to be 
the last expedient of the civil authorities But when the call for help 
is made, and a necessity for assistance from the military has arisen, 
to refuse such assistance is in law a misdemeanour 

** The whole action of the military when once called in ought, from 
first to last, to be based on the principle of doing, and doing without 
fear, that which is absolutely necessary to prevent serious crime, and 
of exercising all care and skill with regard to what is done No set of 
rules exists which governs every instance or defines beforehand every 
contingency that may arise One salutary practice is that a magis¬ 
trate should accompany the troops The presence of a magistrate on 
such occasions, although not a legal obligation, is a matter of the 
highest importance The military come, it may be, from a distance 
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Ch XIII They know nothing, probably, of the locality, or of the special circum- 
— stances They find themselves introduced suddenly on a held of action, 
and they need the counsel of the local justice, who is presumably familiar 
with the details of the case But, although the magistrate's presence 
is of the highest value and moment, his absence does not alter the dut> 
of the soldier, nor ought it to paralyse his conduct, but only to render 
him doubly careful as to the proper steps to be taken No officer is 
justified by English law in standing by and allowing felonious outrage 
to be committed merely because of a magistrate's absence 

“ The question whether, on any occasion, the moment has come for 
firing upon a mob of noters depends, as we have said, on the necessities 
of the case Such firing, to be lawful, must, in the case of a not like 
the present, be necessary to stop or prevent such serious and violent 
crime as we have alluded to , and it must be conducted without 
recklessness or negligence When the need is clear, the soldier's duty 
is to fire with all reasonable caution, so as to produce no further injury 
than what is absolutely wanted for the purpose of protecting person 
and property An order from the magistrate who is present is required 
by military regulations, and wisdom and discretion are entirely in 
favour of the observance of such a practice But the order of the 
magistrate has at law no legal effect Its presence does not justify 
the firing if the magistrate is wrong Its absence dots not excuse the 
officer for declining to fire when the necessity exists 

“ With the above doctrines of English law the Riot Act docs not 
interfere Its effect is only to make the failure of a crowd to dispcise 
for a whole hour after the proclamation has been read a felony , and 
on this ground to aftord a statutory justification for dispersing a felonious 
assemblage, even at the risk of taking life In the case of the Ackton 
Hall Colliery, an hour had not elapsed after what is popularly called 
the reading of the Riot Act, before the military filed No justification 
for their firing can therefore be rested on the provisions of the Riot 
Act itself, the further consideration of which may indeed be here 
dismissed from the case But the fact that an hour had not expued 
since its reading did not incapacitate the troops from acting when 
outrage had to be prevented All their common l«w duty as citizens 
and soldiers remained in full force The justification of Captain 
Barker and his men must stand or fall entirely by the common law 
Was what they did necessary, and no more than was necessary, to put 
a stop to or prevent felonious crime ? In doing it did they exercise 
all ordinary skill and caution, so as to do no more harm than could be 
reasonably avoided ? 

4 ‘ If these two conditions are made out, the fact that innocent people 
have suffered does not involve the troops in legal responsibility A 
guilty ringleader who under such conditions is shot dead, dies by 
justifiable homicide An innocent person killed under such conditions, 
where no negligence has occurred, dies by an accidental death The 
legal reason is not that the innocent person has to thank himself for 
what has happened, for it is conceivable (though not often likely) that 
he may have been unconscious of any danger and innocent of all 
imprudence The reason is that the soldier who fired has done nothing 
except what was his strict legal duty " 


Appendix III 

Opinion of Law Officers (Aug 18 th, 1911) on duty of soldiers called upon 
to assist the pome 

A soldier differs from the ordinary citizen in being armed and subject 
to discipline , but his rights and duties m dealing with crime arc 
precisely the same as those of the ordinary citizen If the aid of the 
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military has been invoked by the police, and the soldiers find that a ch XIII 
situation arises in which prompt action is required, although neither — 
Magistrates nor Police are present or available for consultation, they 
must act on their own responsibility They are bound to use such foice 
as is reasonably necessary to protect premises over which they are 
watching, and to prevent serious crime or not But they must not 
use lethal weapons to prevent or suppress minor disorder or offences 
of a less serious character and in no case should they do so if less 
extiemc measures will suffice Should it be necessary for them to 
use extreme measures they should, whenevei possible, give sufficient 
warning of their intention 

(Signed) RUFUS D ISAACS 
JOHN SIMON 
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CHAPTER XIV 


THE LAWS AND USAGES OF WAR ON LAND 
Introductory Note 

This chapter, as it appeared m the last edition, published in 
1914, was based on the international declarations and conventions 
which are contained in Appendices 1-9 In these declarations it 
was foreseen that improvements which science might effect in the 
armament of troops, would need consideration at some future 
date 

The Great War intervened, new weapons were introduced, but 
so far no international agreement has been reached adapting the 
use of these new weapons to the general principles of international 
law previously established In the absence of any such agree¬ 
ment it has been decided that at the present time no useful 
purpose would be served by any attempt to bring the chapter, 
as a whole, up to date With the exception, therefore, of 
minor emendations the text of the chapter has been left m its 
previous form, not necessarily as representing a code universally 
accepted, but as the best guide at present available upon the 
subjects of which it treats The notes have been revised, with 
additions, and the Appendices brought up to date 

I—Origin and Naiurr of the Laws and Usages of War 

1 The laws of war are the rules respecting warfare with which, 
oi according to International Law, belligerents and neutrals are 

bound to comply In antiquity and in the earlier part of the 
Middle Ages no such rules of warfare existed the practice of 
warfare was unsparingly cruel and the discretion of the com¬ 
ma no ers was legally in no way limited During the latter part 
of the Middle Ages, however, the influences of Christianity as 
well as of chivalry made themselves felt, and giadually the practice 
of warfare became less savage The present laws of war are the 
result of a slow and gradual growth Isolated milder war practices 
became in the course of time usages, so-called usus tn hello, manner 
of warfare, and these usages were developed into legal rules by 
custom and treaties 

2 The laws of war consist therefore partly of customary rules, 
which have grown up m practice, and partly of written rules, 
that is, rules which have been purposely agreed upon by the 
Powers in international treaties Side by side with these 
customary and written laws of war there are m existence, and 
are still growing, usages concerning warfare While the laws of 
war are legally binding, usages are not, and the latter can therefore, 
for sufficient reasons, be disregarded by belligerents 1 * Usages 
have, however, a tendency gradually to harden into legal rules of 
warfare, and the greater part of the present laws of war have 
grown up m that way 


1 As to the means of securing legitimate warfare, see pira 435 et seq 
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3. The development of the laws and usages of war is determined Ch _XIV 
by three principles There is, firstly, the principle that a Three 
belligerent is justified in applying any amount and any kind of principles 
force which is necessary for the purpose of war that is, the £fg™ n ’ 
complete submission of the enemy at the earliest possible moment veiopment 
with the least possible expenditure of men and money There is, {^ges of™* 
secondly, the principle of humanity, which says that all such war 
kinds and degrees of violence as are not necessary for the purpose 
of war are not permitted to a belligerent And there is, thirdly, 
the principle of chivalry, which demands a certain amount of 
fairness in offence and defence, and a certain mutual respect 
between the opposing forces 

4 The existing written agreements which affect the military 1 Existing 

forces arc 2 — national 

( 1 ) The Declaration of St Petersburg, 1868, renouncing the 
use, in time of war, of Explosive Projectiles under 400 
grammes weight 

(u) The two Hague Declarations, 1899, (a) respecting Expand¬ 

ing Bullets, 3 and (b) respecting Asphyxiating Gases 4 
(in) The Geneva Convention of 1906 “ for the Amelioration of 
the Condition of the Wounded and Sick in Armies in the 
Field ” 6 

(iv) The Hague Conventions, 1907, (a) " Relative to the 
Opening of Hostilities, ” (6) “ Concerning the Laws and 
Customs of War on Land ” 6 , and (c) “ Respecting 
the Rights and Duties of Neutral Powers and Persons 
lr War on Land ” 

(v) A portion of the Hague Convention, 1907, “ Respecting 

Bombardments by Naval Forces m time of war ” , and 

(vi) The Hague Declaration, 1907, “ Prohibiting the Discharge 
of Projectiles and Explosives from Balloons ” 7 

5 The above-mentioned Convention “ Concerning the Laws and Agreements 
Customs of War on Land/' does not pretend to provide a complete 

__ complete 

1 Such agreements as concern the naval forces only are not enumerated here Officers 
charged with duties in connection with coast defences and defended ports should, m addition 
to the Conventions outlined in para 4, make themselves acquainted with the contents of the 
Hague Conventions dealing with the “ Laying of Automatic Submarine Contact Mines " and 
“ The Right of Capture in Naval War ” 

2 For the text of these agreements see App 1 to 9, of this chapter 

8 The question of the legality of the use of " tracer ’ “incendiary " or “ explosive ” pro¬ 
jectiles by or against aircraft was considered by a Commission which met at the Haguein 1922- 
1923 in accordance with the Resolution of the Washington Conference of 1921-1922 lhe 
draft rules prepared by this Commission have, however, not yet become the subiect of an 
international agreement 

4 By art 5 of the Treaty of Washington, 1922, the USA. the British Empire, France, 

Italy and Japan assented to the prohibition of chemical warfare in all its forms, but the 
treaty has not yet been ratified A Protocol signed at Geneva in 1925 by most of the 
civilized powers prohibits the use of bacteriological methods as well as the use of poison 
gas in warfare Up to the present, however, the Protocol has not been ratified by H M 
the King 4 Although the Hague Declaration of 1899 is theoretically still binding, the fact 
that it was deliberately broken in the Great War, 1914-1918, and that preparations for 
chemical warfare can be made without fear of detection, must be borne in mind 

4 The Geneva Convention of 1864, “ for the Amelioration of the condition of Wounded 
and Sick in Armies in the Field, " is still bindingon signatories of that Convention who have not 
ratified or acceded to the Convention of 1906 These Conventions stood the test of the Great 
War, 1914-19 18 , and few alterations to them are required 

8 To this Convention are annexed 4 ‘ Regulations respecting the Laws and Customs of War 
on Land, " consisting of 56 articles These are referred to in this chapter as the Hague Rules 
Thus art 23 of the Regulations is referred to as Hague Rules 23 

The Hague Convention of 1899,“ Concerning the Laws and Customs of War on Land,“is 
still binding on the signatories of that Convention who have not ratified or acceded to the 
Convention of 1907 

* See 1 ara 41 ( v)and note 5 thereto. 



m 


THE LAWS AND USAGES OF W\R ON LAND 


Ch XIV 


Which 
States are 
bouid by 
the inter¬ 
national 
agreements 


Warfare 

wi h 

uncivilized 

peoples 


Declaration 
of war 
obligatory 


Notifica¬ 
tion of war 
to neutral 
States 


code, and cases beyond its scope therefore still remain the subject 
of customary rules and of usage 1 

6 The Conventions and Declarations above mentioned are, 
strictly speaking, only binding on the Powers which have agreed 
to them, and have not subsequently denounced them, and then 
only in a war in which all the belligerent States engaged are 
parties to them Similarly, if one Power had not agreed to a 
particular article of these Conventions, that article would not be 
binding on the other belligerents although they might have 
contracted to accept it 2 

In the absence of agreements, nations are bound, however, by the 
usages which preceded formal conventions, and which, as was 
shown in 1870-1, amount to the same thing 

7. It must be emphasized that the rules of International Law 
apply only to warfare between civilized nations, where both paities 
understand them and are prepared to carry them out They do 
not apply m wars with uncivilized States and tribes, where their 
place is taken by the discretion of the commander and such rules 
of justice and humanity as recommend themselves m the particular 
circumstances of the case 3 

II — The Opening or Hostilities 
(i) Declaration of War 

8 The " Convention Relative to the Opening of Hostilities,” 
1907, binds the contracting Powers, in the case of war between 
two or more of them, not to begin hostilities without previous and 
explicit warning in the form of a reasoned declaration of war, or of 
an ultimatum with a conditional declaration of war There is, 
however, nothing to impose any period of delay between the issue 
of notification and the beginning of hostilities Sudden and 
unexpected declarations of war for the purpo^ of surprising an 
unprepared enemy are m no wise rendered impossible 

9. The signatories are bound when belligerents 4 to notify the 
existence of a state of war without delay to neutral signatory 
States, whose responsibilities as neutrals are, as a rule, not engaged 


1 See preamble to the Convention in App 6 

8 Paragraphs to this effect are to be found in each Convention and Declaration (except 
asregardsari 2 of" The Convention relative to the Opening of Hostilities ”, see art 3, para 2, 
of the Convention in App 5) 

The Conventions above mentioned, and all the Declarations, except that 14 Prohibiting 
the Discharge of Projectiles and Explosives from Balloons,” have been generally accepted by 
the Powers, but in some cases with reserve of certain articles I or signatories, Sec , see the 
list after each Convention and Declaration in App 1-9 

The experiences of the Great War, 1914—1918, subjected the Hague Rules to a severetest 
On the whole, considering the magnitude of the struggle and the new engines of warfare which 
were employed, the Rules did not work badly, and their absence would have been disastrous 
At some future time they will require to be re considered at an international conference and 
brought more up to date Further provision is specially required for dealing with the treatmen t 
of resident enemy subjects, the means of carrying on war, the treatment of prisoners of war, 
the bombardment of undefended places, the question of military reprisals, the punishment 
of war crimes, and the occupation of enemy territory 

8 The trend of public opinion on this subject is indicated by the discussions in the Press and 
by the questions and interpellations in Parliament with regard to the operations in the Sudan, 
1898, in the R ichstag respecting + hose in China in 1900 , and m the Chambre des Deputes 
respecting those in Morocco in 1908 , and further by the speech of M Beernaert at the close of 
the labours of the Second Committee of the Hague Conference, 1907, of which he was President, 
and which drew up the revised rules in the Convention concerning the Laws and Customs of 
War on Land He said, 14 May these rules be observed, observed in all particulars, better 
oliserved than in the past, and even with regard to races whom we have been accustomed to 
regard as inferior to our own ” (Hague Conference 1907, AUts, Vol III, p 89) 

* Opcnirg of Hostilities Convention, ait 2 
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until they receive the notification The omission of a notification ch J^ IV 
on the part of belligerents does not, however, absolve a neutral 
Power from its responsibilities, 1 if it is actually aware of the 
existence of hostilities 

10 The Convention is valuable from the legal and commercial importance 
points of view, especially in a maritime war, since it compels vention° U ’ 
belligerents themselves to fix and announce a definite date which concerning 
is to be regarded as the beginning of hostilities and after which ofhostih- nff 
they are entitled to exercise the rights of belligerency and to ties, 
exact from neutrals the obligations of neutrality 

(n) Treatment of Resident Enemy Subjects 

11 According to the British view, the first consequence of the of 
existence of a condition of war between two States is that every the ordm- 
subject of the one State becomes an enemy to every subject of the arycmzcn 
other, for it is impossible to sever the subjects from their State, n war 
and the outbreak of war between two States cannot but make 

their subjects enemies Before the Great War, 1914-1918, the 
tendency had been, however, to regard hostilities as being 
restricted to the armed forces of the belligerents, 2 and to 
differentiate between them and the ordinary citizens of the 
contending States, who did not take up arms 

12 It was thus formerly thought to be inadmissible to detain ^ e n n e tlon 
as prisoners subjects of one of the hostile parties travelling or subjects' } en 
resident in the country of the other at the time of the outbreak of tnasse 
war, 3 except perhaps in the case of grave emergency lhat view 
gained some support from article 5 of the Regulations annexed 

to the Convention of 1899, concerning the Laws and Customs of 
War on Land, which peimitted the internment of prisoners of war, 
and whence it w as argued, e contrano, that the internment of enemy 
subjects, other than prisoners of war, was prohibited The case 
has assumed a new aspect now that the liability of the whole 
male population to military service has become the almost universal 
rule, and greatly increased facilities of travel, especially at certain 
seasons, may result in the presence of enemy visitors in numbers 
which would appreciably tax the w r ar resources of a State 
dependent on imported foods, or having to provide man-power 
for their supervision if left to their own devices It must now be 
considered as a settled and lawful practice either to prevent or 
to compel the departure of enemy subjects present in a 
belligerent State, and to intern or otherwise control or restrict 
the liberty and vocations of those who are not compelled 
to depart, as may seem necessary or best adapted for preserving 
the safety of the State in all the circumstances of the moment 4 

13. In the application of any such controls or restrictions to 
enemy subjects it is permissible to differentiate between ordinary 

1 Opening of Hostilities Convention, art 2 See para 465 tl seq, as regards the duties of 
neutral Powers 

9 For definition of ** armed forces,” see para 20 

3 The oonduct of Napoleon, who in 1803 seized all British subjects travelling in France 
and detained all between 18 and 60 years of age, some 10,000 in number, till the peace of 1814, 
was at the tune severely criticised It must, however, be borne in mind that Napoleon did 
not claim a right to make civilians prisoners of war He justified his act as one of reprisals, 
considering it a violation of international law on the part of England to begin hostilities by 
capturing two French merchantmen in the bay of Audierne without a formal declaration of 
war 

4 At the beginning of the Great War, 1914-1918, both Germany and France detained and 
interned male * of railitarj age 
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enemy civilians and those known to be active or reserve officers 
or men of the hostile armed forces, or liable to service with these 
forces The principle of self-preservation must justify belligerents 
m refusing to permit each other the use of hostile man-power 
which may be prepared to inflict military injuries upon them 
either from within or without their own territories 1 

14 . The expulsion of any or all subjects of the enemy from the 
teintory of the opposing State is strictly admissible In Great 
Britain, under the Aliens Restriction Acts of 1914 and 1919, powers 
are taken for the deportation of any alien at any time where the 
Secretary of State “ deems it to be conducive to the public good ” 2 
15 Belligerents have m recent years always acted 3 in obedience 
to this principle Expulsion has also been decreed from seaports, 
fortresses, and defended areas, where special juecautions were 
necessary, 4 and from the actual or expected theatres of hostilities 5 
16 . Should the expulsion of any person be ordered he should 
be given such reasonable notice as may be consistent with public 
safety, m order to make arrangements for the custody of his 
property and preparations for his departure 


1 Persons suspected of being in communication with the enemy may without doubt be 
detained and interned or tried 

At the commencement of the Tranco Crrman War, the Duke de Cramontin his despatch, 
dated 23rd July, 1870, to the American Munster m Pans (who was in charge of North German 
interests), Stated that the Emperor of the trench would not allow the departure of North 
Germans not past the age of active military service (Wasbbume, 1905, p 41 ) 

Professor Lueder in Holtzcndorff, 1885-1889, iv p 349 fully recognises the light to detain 
"aktive Mtht&rs” and “M%ht&rpfl\chH%e , that is, persons belonging to and liable to be 
called on for duty in the army and navy The usage of 1914-1918 was in accordance with 
Professor Lncder’s view 

2 See art 12 ( 8 ) (c) of the Aliens Order, 1920 In peace time the great majority of 
deportation orders are made by the Secretary of State on the recommendation of a ^ourt by 
which the alien has been convicted of some olfcnce(see Article 12 ((•>) (a)) lhc powir to 
deport without such a recommendation is usually rtsi rvid f( r use in cases where the alien's 
known character is such that his presence is undesirable, though L. may not have committed 
any specific offence 

3 In 1870 German citizensin France were at first, by notice inserted in the Journal OfficuX 
of the 20th July, permitted to continue their residence as long as their conduct did not give 
any legitimate cause of complaint But on the 12th August the French Goverrment decided 
that with certain exceptions they must quit I ranee Exceptions weie made in favour of 
persons recommended by respectable citizens of the neighbourhood The decision was made 
partly because of the hostility of the populace towards Germans aud of the difficulty of 
providing for their safety It appeals to hive been modified, for on 28th August, Gti eial 
Trochu, the Governor of Pans, ordered every German m Pans ai d in the Di partmirit of the 
Seine to leave trance or retire beyond the Loire within three days Even tlusordi r was not 
effective, for foreigners in France not being icgisteied, it was difficult to secure their departure 

At the close of the siege of Tans the American Minister reported that he had 2,900 
Germans under his piotcction in the city (Washburne, 1905, p 387 ) 

German authorities admit the complete right of the French Government to act as they did 
(Holtzendorff, 1885-1889, iv, p 350) 

The German States in 1870 did not order the expulsion cn masse of the French who were 
resident in their territories , there \ ere, however, only 2,000 to 3,000 scattered over twenty 
five States 

4 During the Crimean war many British subjects were expelled from the Russian seaports 
of Cronstadt, Odessa and Sebastopol 

Previous to the outbreak of hostilities in 1904, the Commandant of Vladivostok declared 
officially that he was authorised to proclaim a state of siege, and that, when declared, all 
Japanese must leave within three days (Ariga, 1908, pp 303,304 ) 

On 12th bebmary, 1905, the Japanese military authorit es at Port Arthur declared that the 
commander-in chief intended to compel all foreigners to leave that fortress as soon as the 
preparations for its defence were complete 44 It was a measure of precaution for the preserva 
tion of military secrets 1 This older was enforced except as regards twenty persons, agents 
of German, American, and Danish commercial firms, to whom it was found convenient to grant 
permission to remain (Ariga, 1908, pp 363, 364 ) 

6 It has already been pointed out in footnote 3 above that on the 28th August, 1870, every 
German in Paris and the Department of the Seme was ordered to leave 

In 1904-5, although Japanese subjects were permitted to remain in European Russia, the'' 
VrCrerequired to lcav c Manchuria and certain parts of Asiatic Russia 
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III — The Armed Forces of the Belligerents 
(i) The Division of the Enemy Population into Two Classes 

17. The division of the enemy population into two classes, 
the armed forces and the peaceful population, has already been 
mentioned Both these classes have distmct privileges, duties, 
and disabilities It is one of the purposes of the laws of war to 
ensure that an individual must definitely choose to belong to one 
class or the other, and shall not be permitted to enjoy the privileges 
of both , in particular, that an individual shall not be allowed to 
kill or wound members of the army of the opposed nation and 
subsequently, if captured or m danger of life, to pretend to be a 
peaceful citizen 

18 The forces of a belligerent have the right to withstand 
the enemy by all the methods not specially forbidden by the 
laws of war 1 , but they may be killed or injured as long as they 
continue to resist Once, however, they cease resistance they 
have a right to humane and honourable treatment as prisoners 
of war Their lives are spared, and it is the business of the captor 
to protect and maintain them 3 

19 Peaceful inhabitants, on the other hand, may not be killed 
or wounded, nor as a rule taken prisoners 3 If, however, they 
make an attempt to commit hostile acts, they are not entitled to 
the rights of armed forces, and are liable to execution as war 
criminals 4 

(u) The Armed Forces 

20. Under the term armed forces are comprised — 

(i) Ihe army this includes militia or volunteer corps 5 in 
countries where they constitute the national forces or 
form part of them 8 The members of the army are 
entitled to recognition as belligerent forces whether 
they have joined voluntarily or have been compelled 
to do so by State law, whether they are nationals of 
the enemy or of a neutral State, 7 and whether they 
joined before or after the declaration of war 
(n) Militia and volunteer corps which do not ordinarily form 
part of the army, but have been raised, possibly, for the 
duration of the war or even for the execution of some 
* special operation These irregular troops must, how¬ 
ever, fulfil all of the following conditions — 

(а) Be commanded by a person responsible for his sub¬ 

ordinates , 

(б) Have a fixed distinctive sign recognisable at a distance , 

(c) Carry arms openly , and 

(d) Conduct their operations in accordance with the laws 

and customs of war 8 


1 See para 39 et seq 

2 See para 54 et seq 

8 For further discussion of the relations between an invader and the population see paras 
340 et seq , and 405 et seq 
4 See para 441 

6 e g , the Territorial Army. 

• Hague Rules, 1 

7 eg , the Garibaldianswho fought for France in 1870-1 and the various foreigners who 
assisted the Boers in 189fM9Q2. 

8 Hague Rules 1 
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(in) The inhabitants of a territory not under occupation 1 who, 
on the approach of an enemy, spontaneously take up 
arms to resist the invading troops without having had 
time to organise themselves as laid down in ( 1 ) or (n), 
provided they conform to conditions (c) and [d) laid 
down above for irregular combatants 2 

21. Both combatant and non-combatant members of the 
armed forces arc included m the above categories 3 The con¬ 
ditions, however, under which irregular corps obtain the rights of 
the armed forces require some explanation 


(m) The conditions required of Irregular Combatants 

22. The first condition, " to be commanded by a person respon¬ 
sible for his subordinates,** is completely fulfilled if the commander 
of the corps is regularly or temporarily commissioned as an officer 
or is a person of position and authority, or if the members are 
provided with certificates or badges granted by the Government of 
the State to show they are officers, N C Os , or soldiers, so that 
there may be no doubt that they are not partisans acting on their 
own responsibility 4 * State recognition, however, is not essential, 
and an organisation may be formed spontaneously and elect 
its own officers 6 

23. The second condition, relative to the fixed distinctive sign 
recognisable at a distance, would be satisfied by the wearing of 
military uniform, but less than complete uniform will suffice 
The distance at which the sign should be visible is left vague, 
but it is reasonable to expect that the silhouette of an irregular 
combatant in the position of standing against the skyline should 
be at once distinguishable from the outline of a peaceful inhabitant, 
and this by the naked eye of ordinary individuals, at a distance 
at which the form of an individual can be determined 6 As 
encounters now take place at ranges at which it is impossible to 
distinguish the colour or the cut of clothing, it would seem desirable 
to provide irregulars with a helmet, slouch hat, or forage cap, 
as being completely different m outline from the ordinary civilian 
headdress 

24 It may, however, be objected that a headdress does ,not 
legally fulfil the condition that the sign must be fixed Something 


1 For definition of “ occupied territory,” see para 341 below 

2 Hague Rules, 2 

* Hague Rules See para 58, footnote 4, below, as regards non-combatants 

4 Identity discs were issued to all ranksin the Great War, 1914-1918 
6 In 1870 the Germans issued the following notice — 

“ Every prisoner who claims to be treated as a prisoner of war must prove his status as a 
French soldier by the production of an order issued by a comp* tent authority and addressed 
to hunself showing that he has been summoned to the colours and is borne on the rolls of a 
military unit raised by the trench Government ” ( Knegsbrauch, 1902, p 6) Germany 
would appear to refuse recognition to “individual irregulars, or to small bands,” unless they 
can prove that they have State authorisation { Knegsbraitch , 1902, p 5 ) The Hague Rules 
now make such conditions unlawful, for there is no mention in them of State authorisation 

6 The Japanese authorities informed the Russians in 1904 that the sign should be “ easily 
distinguishable by the naked eye of ordinary people ” (Ariga, 1908, pp 85, 86 ) ICnegsbrauch 
1902, p 7, demands that it should be plainly visible at long (wMe) range 
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of the nature of a badge sewn on the clothing should therefore Ch XIV 
be worn in addition 1 ““ 

25. It is not necessary to inform the enemy of the distinctive 
mark adopted to fulfil the second condition 2 , although to avoid 
misunderstandings it may be convenient to do so 8 

26. The third condition provides that irregular combatants shall carrying 
carry arms openly They may therefore be refused the rights of openly 3 
the armed forces if it is found that their sole arm is a pistol, hand- 
grenade, or dagger concealed about the person, or a sword stick, 

or similar weapon, or if it is found that they have hidden their 
arms on the approach of the enemy 

27 The fourth condition requires that irregular corps shall Compliance 
conduct their operations in accordance with the laws and customs of war 
of war It is especially necessary that they should be warned 
against employment of treachery, maltreatment of prisoners, 
wounded, and dead, improper conduct towards flags of truce, 
pillage and unnecessary violence and destruction 

28 It is taken for granted that all members of the army 4 
as a matter of course will comply with the four conditions , should 
they, however, fail m this respect 6 they are liable to lose their 
special privileges of armed forces 

(iv) The Levee en Masse 

29 A rising of " the inhabitants of a temtorv not under occupa Condition* 
tion who on the approach of the enemy spontaneously take up aQ 
arms to resist the invading troops without having had time to armed 
organise themselves/' is spoken of as a levde en masse Such fnJihitant* 
inhabitants are recognised as having the privileges of belligerent is recog 
forces if they fulfil the last two conditions laid down for irregulars , msed 


1 This might tak( the form of a device sewn to, or tmbroidcrcd on, the breast of the coat, 
or uniform buttons on the coat, or a coloured stripe on the trousers, or two coloured arm bai ds, 
or some similar indication It has b* en suggested that one whit* ord stinctivi coloun d sleeve 
to the coat, or a sash sewn across the coat would largely satisfy all the co ditio's There 
appear to be obicctioi s to the use of a sir gle red arm bai d, as it m ght be m staken for the 
brassard of the Geneva Conventioi , or tht arm bai d used in some armies as the badge of 
neutral attaches, newspaper corrcspoi dents, ai d others 
i The following historical rxamph s of d stinctivi marks are of interest — 
r In 1870 the un uniformed bn ch Garde Nationale Mobile , and the franc tireurs wore blue 
orgriy blouse s with a red arm bar d (in some cases a rid shoulder strap) , theformenr addition 
had 1 (pis The German Govm ment d d not consider the blouse a d ami ba d sufficertly 
distinctly* The followu g is the tr ai slatior of part of the t< legram of the Gt rmai Chai ecllor 
commu neated by the medium of the America) Mu istcr to the Frei eh authonties — 
i “ The blue blouse is the natioi ai costum'*, the brassard on th< arm is o ly d stn gu shable 
at a short distance, a id can be tak< n off or replaced n stai fly with the result that it bt comts 
impossible for the Prussian troops to distn gush th< u div duals from whom they ha\t to 
expect ans of hostility In coi sequu ci, thoue 1 ot rccog isabi* as soldieis oi all occasioi s 
ai d at the < eccssary distance, who kill or woui d Prussiai s, will be tried by Mart al Law ” 
(Guelle I 1884, p 77) (A rte^sbrauch, 1902, p 7) 

In 1904 certain Japn t sc civ bai s who wi re organised into a voluntcei corps to assist in the 
defence of Ping yat g wore white helmets, European clothes (am d a populatior wcaru g 
Chinese), and a flower embro dtredin red thread oi their cods (Ariga, 1908, p 82 ) 

The Russian volunteers on the Islm d of Saghahcr had t o military u form, a d aids 
tinctive sigi s had on their caps a cross or a cross with the letters M P (Mandchun^ki Polk , 
Ma ichunan Ri gun nt), on their sleeves a red bai d about two thirds of a u ch broad, ai d a 
red edge g to theirgnatcoatsar d caps (Ariga, 1908, pp 85,86 ) It is rot clear from Professor 
Ariga s work whether these sigi s satisfied the Japai ese Certain irregular combatants taken 
priso ers by them were shot (Ariga, 1908 p 87 ) 

2 Hague Coi ferci ce, 1907, Actes, Vol III, pp 20, 104-106 

8 In July, 1904, the Russiai Govern merit informed the Japanese Minister at Berlin, through 
the intermediary of the America! Charg6 d’Aflairts at St Petersburg, of the distir ct sigi s 
which were worn by the “ volunteers ’'in Saghahen (See last paragraph of note to para 24 ) 

4 As defi icd in para 20 above 

5 Tor example, byconctaln g their uniform under civilian clothes, or unrg civilian clothes 
Without a distn ctivt mark o\v,vg to their uniforms having worn out The use of the enemy’s 
uniform is dealt with in para 152, below 
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these are to carry arms openly and to conduct their operations in 
accordance with the laws and customs of war They are exempt 
from the obligations of being under the command of a responsible 
commander and wearing a distinctive sign It must, however, be 
emphasized that the inhabitants of a territory already invaded by 
the enemy who rise in arms do not enjoy the privileges of belligerent 
forces 1 

30. The rules which affect a levee en masse should be generously 
interpreted The first duty of a citizen is to defend his country, 
and provided he does so loyally he should not be treated as a 
marauder or criminal 2 

31 The w ord * * territory ’ 1 m this relation is not intended to mean 
the whole extent of a belligerent State, but refers to any part of it 
which is not yet invaded 

32. Thus if an enemy approaches a town or village with the 
purpose of seizing it, the inhabitants, if they defend it are entitled 
to the rights of regular combatants, as a levtfe en masse, although 
they wear no distinctive mark , m this case all the inhabitants of 
a town may be considered legitimate enemies until the town is 
taken 3 

33. Should some inhabitants of a locality take part in the 
defence, it might be justifiable to treat all the males of a military 
age as prisoners of war 

34. The privileges granted to irregular combatants by article 1 
of the Hague Rules 4 apply whether these combatants are acting 
in immediate combination with a regular army or separate from it 

35 It is necessary to remember that inhabitants who iiave 
legitimately taken up arms cannot afterwards change their status 
back to that of peaceful inhabitants Fven if they lay down their 


1 Hague Rules, 2 

The South African War of 1899-1902 affords an example of the first two conditions burg 
dispensed with 

* Considerablcdifficulty was experienced at the Hague Conference, 1899, in obtaining the 
adoption of art 2 of the Rules respf ctmg the Laws and Customs of W ar on Land 1 he countru s 
which had large annu s raised by umveisal suviccinsisted that only the persons referred ton 
art 1 should be considered as belonging to the belligerent forces, they drew attention to th 
fact that if all the inhabitants were permitted to fight without any conditions, art 1, which 
requires four essential conditions for the quality of bclhgtn nt, became entirely useless , that 
the invading array would have no iulhis of distinguishing peaceful inhabitants from com- 
batantSjand th'ueby might be led to consider all inhabitants as active enemies and to attack 
them The small Statu,, hov^ver, replied that although they were not compelled to keep 
up large armies bastd on a system of conscription th* y had nevertheless the right to 
defend their ooun tries in case of need, and then they might have recourse to a \evte en masse 

A compromise was made and is embodied tn art 2, which authorises the levte en masse of 
the population of a territory not occupied, oil the cutmy s appioach (See Procl s verbiux in 
“Conference International de la Paix Mimslkrc des Affaires Etrangtres, La Haye, 1899,” 
P 51 ) 

* Piofessor Anga gives as an example thp defence of Ying kou on the 12th February, 
1905 m which only 70 of the 400 defenders were Japanese soldiers, the remainder bung post 
officials, military telegraphists, settlers and mui of the commercial classes, they had time to 
organise themselves, but had no distinctive mark (Anga, 1908, pp 83-91 ) 

In some terms of surrender, t g , those of Metz and Port Arthur, the volunteers from among 
the inhabitants who had assisted the armed forces have been specially mentioned as included, 
luorder.no doubt to avoid any misunderstanding 

In September, 1870, the Germans shot certain inhabitants of Bazeilies who had taken an 
active part in the defence of the village during the battle of Stdan on the ground that they had 
offered violence to Bavarian soldiers, and had fired from the cellars of houses already captured, 
sparing neither wounded nor stretcher bearers (Official Account of Franoo Prussian War, 
1879-1, part 1, vol 2, p 316), that is for infringement of the laws and customs of war The 
Japanese shot twenty five inhabitant'; of Vladimirovka who were taken prisoners armed but 
without any distinctive sign to show they were combatants In this case the reason alleged 
was that they were not inhabitants defending their hearths, property and country, but convicts 
and vagabonds ignorant of the laws of war (Anga, 1908, p 87 ) 

** S-epara 20 (Ji), above. 
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arms and return to their peaceful avocations they may be made Ch XIV 
prisoners of war 

36 Deserters and subjects of a belligerent fighting in the Fugitive* 
enemy’s ranks are traitors to their country, and are, when deserters 
captured, liable to the penalty for treason They cannot be 
regarded as enemies in the military sense of the term and cannot 
claim the privileges of the members of the dimed force of the 
enemy, but terms may be specially made for them 

37. It is not, however, for officers or soldiers in determining Duty of 
their conduct towards a disarmed enemy to occupy themselves r^ards** 
with his qualifications as a belligerent Whether he belongs to legal status 
the regular army or to an irregular corps, is an inhabitant or a £ f a ^ ts 
deserter, their duty is the same they are responsible for his person 
and must leave the decision of his fate to competent authority No 
law authonses them to have him shot without trial, and mtei- 
national law forbids summary execution absolutely If his 
character as a member of the armed forces is contested he should 
be sent before a court for examination of the question 

(v) Coloured Troops 

38 Troops formed of coloured individuals belonging to savage 
tribes and baibarous races should not be employed m a war coloured 
between civilized States The enrolling, however, of individuals troop9 
belonging to civilized coloured races and the employment of whole 
regiments of disciplined coloured soldiers is not forbidden 

IV —The Means of Carrying on War 

39. The first principle of war is that the enemy’s powers of ofmeans° n 
resistance must be weakened and destroyed The means that of carrying 
may be employed to inflict injury on him are not, however, onwar 
unlimited 1 * They are in practice definitely restricted by inter¬ 
national conventions and declarations, and also by the customary 
rules of warfare And, moreover, there are the dictates of religion, 
morality, civilization, and chivalry which ought to be obeyed 
The means include both force and stratagem 

(i) The Means of Carrying on War by Force 

40 The most important powers of resistance possessed bv an General 
enemy, in addition to the general resources of his country,^ aro Sxrying 
furnished by his armed forces with their military stores and on war by 
apparatus, and his permanent or improvised fortresses The force 
means of reducing these powers of resistance are —Killing and 
disabling the enemy combatants , constraining them by defeat 
or exhaustion to surrender, that is taking them prisoners , and the 
investment, bombardment, or siege of the fortresses How far 
an invader is allowed to damage, destroy, or appropriate property 
and injure the general resources of a country, will be considered 
later 3 * * * * 8 


1 Hague Ruli s, 22 “ Belligerents have not an unlimited right as to the choice of means 

of injuring the enemy ” 

1 1 he general resour*. es of a country have become a dete mining factor in its ability to wage 

a national war successfully,owing to thelncreasein size of the armed forces engaged,and to the 

tremendous quantities of munitions required Coi scqjently every Ugnimate method of 

hindering the production of munitions will inevitably form an important means of reducing 

an enemy * povver of resistance 

8 See para 405 et seq 

( 1210 ) K 2 
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Gh XIV (1 ) a — Killing and Disabling the Enemy Combatants 

inter- 41 1 he international agreements limiting the means of destxuc- 

national tion enemy combatants are contained, apart from article 23 of 
agreunen Hague Rules, in four Declarations by which the contracting 

parties, of which Great Britain is one, engage — 

(i) “ to renounce in case of war amongst themselves the 
employment by their military and naval forces of any 
projectile of a weight below 400 grammes (approximately 
14 oz), which is either explosive or charged with 
fulminating or inflammable substances ” , x 
(n) “ to abstain from the use of bullets with a hard envelope 
winch does not entirely co\er the core, or is pierced 
with incisions *' , 1 2 

(m) “ to abstain from the use of projectiles the sole object of 
which is the diffusion of asphyxiating or deleterious 
gases ” , 3 

(iv) “ to prohibit, for a period extending to the close of the 
Thud Peace Conference, 4 the discharge of projectiles 
and explosives from balloons or by other new methods 
of a similar nature ’’ 5 


Prohibited 
means of 
killing 

Arms which 
cause un 
necessary 
suffering 


Poison, &c. 


Assassina¬ 

tion 


42. It is expressly forbidden to employ aims, projectiles or 
material calculated to cause unnecessary suffering 6 Under 
this heading might be included such weapons as lances with 
a barbed head, irregularly-shaped bullets, projectiles filled with 
broken glass, and the like 7 , also the sconng of the surface of 
bullets, the filing off the end of their hard case, and smearing on 
them any substance likely to inflame a wound The prohibition 
is not, however, intended to apply to the use of explosives con¬ 
tained in mines, aerial torpedoes, or hand-grenades 

43 The use of poison and poisoned weapons is forbidden 8 
By analogy this prohibition has been extended to the use of means 
calculated to spread contagious diseases 

44 The deliberate contamination of sources of water by 
throwing into them corpses of human beings or animals is a practice 
confined to savage tribes Ihere is, however, no rule to prevent 
measures being taken to dry up springs, and to divert rivers and 
aqueducts 

45. Tram wrecking, and setting on fire camps or military 
depbts are legitimate means of injuring the enemy when carried 
out by members of the armed forces 

46 Assassination, the killing or wounding of a person behind 
the line of battle by enemy agents or partisans, and the killing and 


1 Declaration of St Petersburg, 1868 For a list of parties to the Declaration, sec App 1 

1 Hague Declaration, 1899 For a list of parties to the Declaration, see App 2 

* Hague Declaration, 1899 For a list of parties to the Declaration, see App 3 

4 That is until the nest Peace Conference has completed its labours 

5 Hague Declaiation, 1907 For a list of parties to the Declaration, see App 9 It may 
be remarked here that hardly any of the Great Powers have signed this Declaration , it is 
therefore practically without force 

6 Hague kules, 23 (#) 

7 The use of soft nosed and explosive bullets is already provided against in the Declaration 
referred to in para 41 (n) above According to the French Manual, 1893, p 14, it must not 
be accounted reprehensible if irregular troops raised in haste to oppose an invader should in 
default of regulation ammunition and bayonets make use of small shot and the cutting tools 
which are available in the country This, however, goes too far, since “ cutting tools,’'include 
taws and the like which would causo “ unnecessary suffering,” and are therefore forbidden. 

* Hague Rules, 2d («J. 
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wounding by treachery of individuals belonging to the hostile Ch XIV 
nation or army, are not lawful acts of war, 1 and the perpetrator 
of such an act has no claim to be treated as a combatant, but 
should be put on his trial as a war criminal 2 Measures should be 
taken to prevent such an act from being successful m case inform¬ 
ation with legard to it is forthcoming 3 4 

47 As a consequence of the prohibition ot assassination, the Outlawry 
proscription or outlawing of any enemy, or the putting a price 
on an enemy's head, or any offer for an enemy “ dead or ahve ' is 
not permitted 

48. It is forbidden to declare that no quarter will be given 4 Quarter 

49 It is hardly necessary to state that the custom is now 
obsolete by winch quarter could be refused to the gannson of a 
fortress carried by assault, to the defenders of an unfortified place 
who did not surrender when artillery was brought against it, and 
to i weak garrison who obstinately and uselessly persevered m 
defending a fortified place against overwhelming forces 

50 It io forbidden to lull or wound an enemy who, having laid Killing of 
down his aims, or having no longer means of defence, has sur- combatants 
rendered at discretion 5 * 

51. 1 his prohibition is ciear and distinct there is no question of 
the moment up to which acts ol violence may be continued without 
disentitling the enemy to be ultimately admitted to the benefit of 
quarter War is for the purpose of overcoming armed resistance, 
and no vengeance can be taken because an individual has done 
Ins duty to the last but escaped injury 0 

52. Few wars have occurred without both belligeients making 
mutual charges of breaches of the laws of war 7 Such charges as war* 50 
have been pioved have almost invariably been shown to have been 

the deeds of subordinates who have acted through ignorance or 
excess of zeal , they have less often been deliberate acts 8 Care 
must therefore be taken that all ranks are acquainted with the 
laws of war and that they endeavour to observe them 

53 A belligerent is not justified in at once dispensing with 
obedience to the laws of war on account of their suspected or 
ascertained violation on the part of Ins adversary 


1 Hague Rules, 23 (&) For instance, it would be treachery for a soldier to sham that he 
was wounded or dead, or to pretend that he had surrendered, and afterwards to open fire when 

he enemy came up to him 

2 See para 441 etseq below 

1 In 1806 an offer to assassinate Napoleon was made to the British Government by a foreigner 
The man was detained (the law not permitting of his punishment) and the French Minister of 
Foreign Affairs was informed 

4 Hague Rules, 23 {d) Formerly it was held that the general duty to give quarter did 
not protect an enemy who had personally violated the laws of wai, who had declared hlsmten 
tion of refusing to grant quarter, or of violating those law* in any grave manner, or whose 
government or commander had done acts which justified reprisals (See paras 452-460 ) 
ihe American Instructions, 1863, recognised the refusal of quarter in certain circumstances 
(arts 60-63) 

4 Hague Rules, 23 (c) 

• An individual who refuses to cease firing after a general surrender has been made by his 
oommander forfeits his privileges as a combatant 

v For further examination of this question see post para 435 *1 stq , “ Means of securing 
legitimate warfare ** 

8 The Great War, 1914-1918, however, produced several instances in which breaches 
of the laws of war were deliberate This was notably so at Ypres in 1915 when the Germans 
released poison gas, and again in 1917 when they declared unrestricted submarine warfare 
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(1) b —The Taking of Prisoners 

54. Few of the customs of war have undergone greater changes 
than those relating to the treatment of prisoners 1 In antiquity war 
captives were killed, or at best enslaved , in the Middle Ages they 
were imprisoned and held to ransom , it was only in the seven* 
teenth century that they began to be deemed pii 9 oners of the State 
and not the property of the individual captors Even during the 
wars of the nineteenth century they were often subjected to cruel 
neglect, unnecessary suffering, and unjustifiable indignities 

55. The written laws regarding prisoners of war are contained m 
articles 4 to 20 of the Hague Rules, m certain paragraphs of the 
Geneva Convention, and m the Convention concerning the Rights 
and Duties of Neutral Powers and Persons in war on land 

56 Every member of the armed forces, if he falls into the hands 
of the enemy, has a claim to be treated as a prisoner of war, unless 
he has committed a war crime 2 

57. It is expressly enacted that followers of armies—such as 
newspaper correspondents, reporters, sutlers, and contractors— 
who are captured and retained, can claim to be treated as prisoners 
of war, provided they can produce a certificate from the military 
authorities of the army they are accompanying 3 

58. In addition to the members of the belligerent forces and 
the civilians who accompany armies by permission of the military 
authorities, the following are liable to be made prisoners — 

(l) The Sovereign and the male members of the royal family, 
the head of a Republican State, and the Ministers who 
direct the policy of a State, although as individuals they 
may not belong to the army 

(u) Civil officials and diplomatic agents attached to the army 

(m) Persons whose activity is of service in the war —such as 
higher officials, diplomatic agents, couriers, guides, &c , 
also all persons who being at liberty may be harmful to 
the opposing State —such as prominent and influential 
political leaders, journalists, local authorities, clergymen, 
and teachers, m case they incite the population to 
resistance 4 

(iv) The mass of the population of a province who rise to defend 
their territory before it is invaded by the enemy 5 6 

59. In some cases it may only be found necessary to detain such 
persons for a period 

60. Although the Hague Rules do not contain anything 
regarding the treatment of private enemy individuals and enemy 
officials whom a belligerent thinks it necessary to make prisoners, 

1 The revision of the rules for the treatment of prisoners of war has already been considered 
at an International Conference which sat at the Hague in December, 1922, when a new set 
of regulations was drawn up and approved These rules have not yet been ratified—m general 

they follow the Hague Rules, but are more detailed 

* See para 441 dseq 

* Hague Rules, 13 Without such certificate they are liable, if found in the theatre of war, 
to arrest as suspected persons 

* As regards civilian inhabitants of occupied territory who are requisitioned, impressed 
or hired to act as transport drivers, as labourers to construct fortifications or siege works, and 
m similar capacities which assist the army, or who voluntarily perform such services, and who 
are captured whilst so assisting, the enemy may detain them temporarily, requisition their 
services (see, however, paras 388-91), or release them as he thinks fit But he may not retain 
them as prisoners of war (see para 207 (i), last three lines) There is of course no necessity 
for such civilians to wear a “ fixed distinctive sign, recognisable at a distance ” (see para 23} 

6 See para 29 above 
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it is evident that they also can claim all the privileges of prisoners Gh XIV 
of war Such individuals are not civil prisoners , they are taker — 
into captivity for military reasons, and they are therefore pnsoners 
of war 

61 It is contrary to usage to lake prisoners military attaches or special 
diplomatic agents of neutral Powers, who accompany an army in o^htary 1 
the field, or are found in a captured fortress, provided they are attaches 
in possession of papers of identification and tike no part in the *5$ omatlc 
hostilities They may, however, be ordered out of the theatre agents of 
of war, and if necessary handed over by the capturing Power to 

the Ministers of their respective countiies 1 

62 Wounded and sick when captured ire prisoners, 2 3 but the Wounded 

members of the medical personnel are not made prisoners * and sick 

63. Chaplains attached to armies, so long as they confine them- Chaplains 
selves to their spiritual duties, cannot be made prisoners of war 4 * , 
if they are c rptured they miM be n leased under conditions similar 
to those applicable to the medical personnel 

64 Deserters from the en( my should be treated as prisoners of Deserters 
war, unless special circumstances render it desirable to liberate £? e “y he 
them Deserters and subjects of a belligerent captured m the 
ranks of the enemy have, as already pointed out, no right to claim 
treatment as pnsoners of war, oi the benefit of the laws of war 

65 Prisoners of war, even if sick or wounded, who escape into Prisoners 
the territory of a neutral Power, or are brought into it by troops neutral 1 ** 
taking refuge in such territory, do not necessarily acquire their territory 
complete liberty 6 

66 Prisoners of war are m the power of the enemy Govern- General 
ment, and not of the individuals or units capturing them, and they ^ojj°^ s of 
must be humanely treated 6 

67 Every prisoner is bound to gi\e, if questioned on the Right of 
subject, his true name and rank In case he refuses to do so, he is 
liable to ha\e the privileges curtailed which are due to prisoners of 

his class 7 

68. The right of interrogation is not limited to name and rank, 
yet a prisoner is not bound to reply to other questions It is 
permissible to employ every means, provided they are humane and 
not compulsi\e, to obtain all the information possible from 
prisoners with regard to the numbers, movements, and location 
of the enemy A prisoner cannot, however, be punished for giving 
false infoimation about his own army 8 

69. According to the Hague Rules all personal belongings Private 

of prisoners of w ? ar, except arms, horses, and military papers, p^£fners° f 


1 A British naval attach^ md two American militirv attaches with the Russian forces 
captured by the Japanese at Mukdt n were, after a rtpojt had been made to the Minister of 
Foreign Affair, lokio, sent to Japin and handed ova to the Ministers of their respective 
countries (Anga, 1908, pp 122,123 ) 

8 Genev a Convention, art 2 

3 Scepaia 1S4 ctsiq 

4 Geneva Convention, ait 9 

6 See paia 490 et seq , for the discussion of this situation 

Hagu< Rubs,4 

J Hague KuUs, 9 

8 The shooting oi a prisoner for such reason is, as A rugsbrauch, 1902, p 16, savs, " cowardly 
oaurd-i " 
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remain their properl) 1 In practice personal belongings are 
understood to include military uniform, clothing and kit required 
for personal use, although technically they may be the property 
of Government ? % 

70 This rule does not, however, authorise prisoners to retain 
large c litis of money, or articles which might facilitate their escape 
Such mone) and articles should be taken from them agamst 
receipt and returned at the end of the war 3 

71 This rule, further, does not compel the captor to be respon¬ 
sible for such personal belongings of prisoners as they aie unable 
to take with them 4 * 

72 Everything that is captured with prisoners, and is not 
included under the term " personal belongings/' becomes the 
property of the belligerent Government, and not ot the individuals 
or units capturing them 6 

73 A commander in arranging the terms of surrender nnv m 
his di c rrebon permit prisoners to keep certain things otherwise 
liable to rapture Thus, officer* ire frequently allowed to retain 
their swouls 

74 Prisoners of wru attempting to escape ma\ be fired upon 6 

75 Escaped prisoners who arc retaken before being able to 
rejoin their own army, or before leaving the territory occupied by 
the army which captured them, are liable to disciplinary 
punishment 7 

76. The words "disciplinary punishment" are intended to 
exclude a sentence of death E°r conspiracy, mutiny, revolt, or 
insubordination, prisoners of war are, hovuvtr, liable, as will be 
seen below, s to the same punishment as persons subject to 
military law in the army winch captured tnem <} 

77 Punishment for attempted escape usually consists in 
curtailment of the measure of liberty allowed to prisoners, or even 
of detention If escapes are ot frequent occurrence it is permitted 


3 Hague Rules, 4 *tcor<hvg to the op i ,ot s exposed at lhc Hu.ur Con fere i ce 1907 

Actes,\o\ HI, pp 20 107, /mid gli-sr^, ru iindus, map, b eytks, u d otl < •'obprts uud* 
Jor military puiposi and m< ans of trai ^port uso remain tin ir pjopm* bn however 
pira 71 Nothn g was sa d about saddlr ly i d hanass, but they u , uJil naturally follow 
the fat( oi tlu hoi so to which they KI.m g, whilst nmmuint-oi, <hi \\M < < m to b ( iiicluthd 
unchr “aims’ Pnsomrs miy ot course be called upon to piovt that th< in Id cl i Vrq 
&c , art it ally th< ir privatr piopirty * 

2 Aftu th. b idle of the <li , Ho some Japanese soldiers compelled Ru snn pnsoi trs to 
give up good boots and taki tht irworn out on sin / vchai gt i h s wa admiutd to be uu Lular 
but was (xuistd on tht groui d that th„ m< n rlitl not ! ik( tin book to* mth tlnmsthes 
but in ordu better to serve the A r country (Ang», 1908 p lw ) S.mJirstorr ut i orrattd 
of the Gf rnnnsm 1S70-1 (S>< c Lctteis of M ryu von Kretschmam . i m, lie’s 1 1 < i eh tru s 

lation p 382 ) 

, ’Pnsoi t is should always b. calhdupor topro\< owi ci-li p ,f it is su^pcco d ihatthe Iaige 
sums of momy oi other objects in then posse 'sion u. m r< dn> goveii iru i t pn p. i ty Iht n 
priyak propel ty is liable to rtquisitioi m tht 'jmcnnrmra, fhatofothn iukuis .c pa i i 
405 et seq ) ' 1 

* The. Japanese authori tns at the capitular on of Poii Arthur declined to bt ns pen s ible fci 
jiroptrty oi tht Russian officers It was s,mp\ umhistcod tbit the baiLii/ j ot Jakm 
iw ay would bttonhdtd to Russians remaining m the hospitals or to the oidinaiyn h bitanls ” 
(\nga, 1908, p 32a ) J 

1 bet pai a 405 ai d foot' ote, below 

4 Hague Con fern <«., 1899, p 144 A previous summons to halt and to surrci der should 
be giv< n if possible 

7 Hague Rules, 8 

8 Set para 85 

41 H'lgv ( Coid. recce, 1899, pp H3-4 
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to anticipate further attempts by increasing the measures of 
security 1 

78. Persons who after a successful escape are again taken 
prisoners of war are not liable to any punishment on account of 
thetr previous escape 2 

79. Prisoners of war may be shot down if they resist their guard 
or attempt to assist their own army m any way, 3 or if, as already 
mentioned, they attempt to escape Further, they may be 
executed by sentence of a proper court on conviction oi an offence 
punishable by deatn under the civil or military law of the captor 4 

80 A commander may not put his prisoners to math because 
their presence retards his movements or diminishes liu means of 
resistance by necessitating a large guard, or by reason ot their 
consummg his supplies, or because it appears certain that thev 
will regain their liberty through an impending success of tlieir 
army Whether nowadays such extreme necessity can ever arise 
as will compel a commander on grounds of self-preservation to kiu 
his prisoners may well be doubted 5 * 

81 Ike execution of prisoners by way of reprisal is dealt with 
elsewhere 8 

82 Prisoners of war are ordinarily interned, 7 that is to say, 
they are compelled to reside in a certain town, fortress, camp, 
or other place They may be bound not to go beyond certain 
fixed limits, obliged to icspond to roll calls, and oubnitttd to 
special surveillance o that any attempt at flight may be prevented 

83. They should, if possible, be removed from the frontier 
districts Officers, with such servants as are considered necessary, 
should be detained in localities separate from the non-comnns- 
sionccl officers and men 

84 The relations of the various ranks to each other nominally 
cease during captivity 8 For the sake of convenience, how¬ 
ever, non-commissioned officers may be placed in charge of squads 
of men 9 Oificers of whatever rank become subordinate to the 
officers and soldiers who are entrusted with their security 


1 In the Frai co German War, 1870-1, the French officers who were prisoners were at first 
pei mitt< d to retain their arms ai d to have a considerable liberty of me vcment on condition 
of not Icavn g tin locality assigned as their place of resielei ce Ihc P/ussian Government, 
alleging the frequency o/iscap s, die! not continue th^e in dulgencies, and exhibited a seventy 
in tnc sucvciliai cc of 1 rench officers of which the following order of Genei il Vogel von Falken 
stun is a specimen — 

14 On each occasion that a French prisoner escapes, ten of his comrades with whom he was 
living will be chosen by lot and will be close ly confined in a fortress and depn /cd of all 
the priv lieges granted to an officer pnsoncr of wai ’* ( Krugsbrauch, 1902, p 14 ) 

° Hague Rules, 8 Para 75 indicates the character of a successful escape 

J If they are not shot down at once, they may subsequently be tried for the offence 

4 Hague Conference, 1907, Acles, Vol III, p 29 

5 The Ymei ican Instructions, 1863, art 60, read —“in great straits when his own salvation 
makes it impossible to cumber himself with prisoners ” 

The G< nnan Krugsbrauch, 1902, says —* Pr soners can be killed in case of extreme 

necessity wheu other means of security are not available and the presence of the prisoners is a 
danger to one's ow n existence Exigencies of war and the safety of the State come first 

and not the consideration that prisoners of war must at any cost remain unmolested " 

The last authenticated case of the killing of pnsonersin cold blood occurred m 1799, at Jaffa, 
whm 3,563 Arabs were shot down or bayoneted on the sea-shore by order of Napoleon 

8 See para 452 el teq 

1 For the treatment of troops intemedin a neutral oountry, see para 485 et set 

• By t£ R 180 the ordinary relations oi superior and subordinate legally remain unaltered 
an the British Service, when offiocn, warrant officers, N C Oi or men become prisoners oi 

war 

9 It is undesirable to employ officers for this purpose, since if placed in charge o! men they 
might fed bound to make at least an attempt to overpower the guard. 
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85. Prisoners of war, whilst well behaved, cannot be placed m 
close confinement except as an indispensable measure of safety, 
and only whilst the circumstances which necessitate that measure 
continue to exist 1 Ihey are, however, subject to the laws, regula¬ 
tions, and orders in force m the army of the State in whose power 
they are In the case of crimes and misdemeanours they mav be 
tried in the same way as a soldier of that army would be Anv 
act of insubordination justifies the adoption towards them of such 
measures of seventy as may be considered necessary 2 Such 
an act may vary from simple absence at roll call to an attempt at 
escape Collective punishment for the offences of individual 
prisoners is not forbidden 3 

86. Pnsoners must not be regarded as criminals or convicts 
They are guarded as a measure of security and not of punishment 

87. The object of the internment is solely to prevent prisoners 
participating further m the war Anything, therefoie, may be 
done that may seem necessary to secure this end, but nothing 
more Restrictions and inconveniences are unavoidable, but 
unnecessary limitation of liberty, unjustifiable severity, ill-treat¬ 
ment and indignities are forbidden The searching of prisoners is 
a necessary measure of precaution 

88. The Government into whose hands priboners of war have 
fallen is charged with their maintenance In default of special 
agreement between the belligerents, pnsoners of war must be 
given the same scale and quality of rations, quarters, and clothing 
as the troops of the Government which captured them 4 

89 The scale of ration need only be that authorised for peace, 
without extras reserved for soldiers in the field Prisoners are 
only entitled to what is customarily used in the country, but due 
allowance should, if possible, be made for difference of habits, 
and captured supplies should be used if they are available 5 

90. The rooms m which pnsoners of war are accommodated 
must be as health}, clean, and decent as possible , they should 
not be kept m prisons or convict estaoli^hintrits 

91 Freedom of movement inside the internment aiea should be 
permitted, unless there are special reasons to the contrary 

92 The State may employ the labour of prisoners of war, other 
than officers, according to their rank and capacity The work 
must not be excessive, and must have no connection with the 
operations of war 6 Such work should be paid for at the same 
rates as are authorised for similar work of soldiers of that State, 
or if no rates are laid down, then at reasonable prices 7 

93. Prisoners maybe authorised to work for municipal or other 
administrations, for private persons, or on their own account In 


1 Hague Rules, S 

* Ibid , 8. 

8 See note para 77, above 

4 Hague Rules, 7 

6 The ration of the Japanese soldier was found insufficient and unsuitable for the Russian 
prisoners They were allowed nearly double the regulation scale, and as soon aj possible were 
fed after their own fashion iAriga, 1908, p 113 ) 

6 Hague Rules. 6 Thus the use made by Germany of prisoners of war in digging trenches 
even on payment or with the alleged consent of the prisoners during the Gr var, 1914- 
1918 was illegal 

7 Hague Rules, 6 
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these circumstances the conditions and rates of pay must be Ch. XIV 
settled m agreement with the military authorities 1 ~~~ 

94 The money earned by prisoners must be used, if they desire 
it, to purchase comforts and small luxuries The balance can be 
retained but must be paid to them on their release, unless their 
Government refuses to refund the cost of their maintenance E 
95. Officers who are prisoners must be given the same rate of Pay 
pay as officers of corresponding rank in the army of the country 
where they are detained 3 The amount must be refunded by their 
own Government 4 There is no obligation to pay the rank and 
file 6 

96 Prisoners of war may be set at liberty on parole, if the laws PaxoJe 
of their country allow it 8 In such cases they are bound, on their 
personal honour, scrupulously to fulfil, both as regards their 
own Government and the enemy Government, the engagements 
they may have contracted, and their own Government is bound 
neither to require of nor to accept from them any service incom¬ 
patible with the parole given 

97. Some doubt exists whether the engagement of a prisoner of 
war simply released on parole extends to active service only, or 
whether even indirect services are forbidden 

98 It is therefore advisable that the form of parole should state 
definitely the conditions under wh’ch the prisoner is released For 
instance, whether he is only bound not to take part directly with 
arms m the present war , or whether he is not permitted to accept 
any appointment in Ins own country or in the colonies, which 
may give direct or indirect assistance , or whether all and every 
performance of duty is forbidden The indirect assistance which 
could be rendered, if not forbidden, might include office work, work 
upon fortifications of places not besieged, raising or instructing 
recruits, fighting enemies who are not allies of the belligerent to 
whom he has given parole, repressing civil insurrections, or carrying 
out civil or diplomatic functions 

1 Hague Rules, 6 In Germany, in 1870-1, prisoners of war were permitted to workm 
factories and on the land In most wars prisoners have been allowed to make models, 
souvenirs, and other articles, one or more prisoners being permitted to act as agents for their 
sale 

3 Hague Rules 6 At the dose of the Russo Japanese War it was agreed in the treaty 
of peace that each belligerent should pay the cost of maintenance of its soldiers whilst prisoners 
of war Art 224 ot the Iieaty nf Versailles, 1910, reads — 

4 ‘ I*he High eontncting Parties waive reciprocally all repiyments of sums due for the 
maintenance of prisoners of war m their respt ctive trrruones ” 

3 It was learnt early m the Great War 1914-1918, that British officers in Germany were not 
being paid in accordance with this Rule (Hague Rule*;, 17) 

Both the German and Austro Hungarian Governments having refused to comply with the 
British Government's demand that the provisions of this Rule should be observed, a scale of 
pay was adopted in March, 1915, which was based on that which was in force in Germany, 
and it was made applicable to officer prisoners of war of all nationalities held by Britain 
other than medical officers (See para 200 ) Under this scheme the daily pay of a 
subaltern was fixed at four shillings, and that of a captain and all higher ranks at four 
shillings and sixpence Officers were required to pay for their food, clothing and laundry 
British officer prisoners of war in Germany received — 

Subalterns 60 marks a month 

Captains and all higher ranks 100 marks a month 

4 Hague Rules, 17 It should be noted that the members of the medical personnel whilst 
in the hands of the enemy must receive “ the same allowances ” as well as the same pay as are 
granted to persons holding the samerankin the enemy's anny Geneva Convention, art 13 

a In 1870-1 the German rank and file prisoners in Prance received food and 7 urUtmdS a day, 
the French rank and file pnsonersin Germany received no pay 
During the Great War, 1014-1918, British rank and file prisoners of war In Germany 
and German rank and file prisoners of war in England received no pay, except working pay 
when employed 

e H'xguc Rules, 10 As regards the paroling of officers interned in a neutral oountry, see 
para 4SS 
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99. The parole should be in writing, and be signed by the 
prisoner 1 

100. A prisoner of war cannot be compelled to accept his 
liberty on parole, nor is the hostile Government compelled to 
accede to the request of a prisoner to be set at liberty on parole * 

101. Prisoners of war liberated on parole and recaptured bearing 
arms against the Government to which they have pledged their 
honour or against allies of that Government, forfeit their right to 
be treated as prisoners of war, and may be tried for the ofence * 

102. A bureau of information relative to prisoners of war must 
be formed at the commencement of hostilities in each of the 
belligerent States The work of this bureau is to reply to all 
inquiries with regard to prisoners 4 

103. The departments concerned must therefore notify to the 
bureau all casualties amongst prisoners, and furnish it with such 
information as will enable it to make out and keep up to date a 
history sheet for each prisoner of war 4 

104. This history sheet must give the number, surname, and 
Chnstian name of the prisoner, his age, place of origin, rank, 
wounds, date and place of capture, internment, wounding and 
death, with such other remarks as may be necessary The sheet 
must be sent to the Government of the other belligerent as soon 
as peace has been concluded 4 

105. Belligerents must, although hostilities may still be going 
on, keep each other mutually informed with regard to the sick and 
wounded who have been taken prisoners A nominal roll must 
be sent as early as possible and all casualties notified, including any 
fresh admissions to hospital which have taken place 5 

106. It is usual, but not obligatory, to furnish similar informa¬ 
tion with regard to all prisoners of war 0 

107 The prisoners of \*ar information bureau is also charged 
with the duty of receiving and storing all personal effects, valuables, 
letters, &c , found on the field of battle, or left by prisoners who 
have been released on parole, or exchanged, or have died in 
hospitals or ambulances It must forward these effects to the 
persons concerned through their Government 7 

108. The information bureaux must enjoy the privilege of free 
carnage Letters, money orders, and valuables, as well as postal 
parcels, intended for pnsoners of war, or despatched by them, must 


1 The formula usid by the Japanese it the surrender of Port Arthur was written at the 
commencement of a book which such prisoners as accepted parole signed It ran “ The 
undersigned declares under oath that he will not take up arms again against Japan, and will 
not act in any matter mimical to the interests of that country until the end of the present vsar ” 
(Anga, 1908, p 115) 

Generally a duplicate list of persons paroled is made out and a copy sent to the enemy army 
Aocordmg to British practice, a soldier cannot give his parole except through a commissioned 
officer 

* Hague Rules, 11 


* Geneva Convention, art 4 

* Thus in the Russo Japanese War, from the 30th March, 1904, a nominal list of Russian 
pnsoners was sent weekly to the French Consul at Tokio, who transmitted it to St Petersburg 
in August, 1904, direct communication between the Japanese and Russian bureaux was estab 
lishod, the Russian bureau sent nominal rolls to the Japanese Ligation in Berlin, and the 
Japanese bureau to the Russian Legation in Peking, on the 5th, 15th, and 25th of each month 
At the close of the war the Russian Government sent a special commissioner to Tokio to receive 
the prisoner of war history sheets (Ariga, 1008, pp 120-1) 

7 Hague Rules, 14 Geneva Convention, art 4 
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be exempt from all postal charges in the countries of origin and XIV 
destination as well as in the countries through which they pass ~ 
Presents and relief m kind for prisoners of war must be admitted 
free of all import and other duties, and free of any payment 
for carriage by State railways 1 

109. The receipt and despatch of letters and other articles 
referred to above are subject to censorship and any regulations 
which the belligerent holding the prisoners may choose to lay 
down 

110. The exchange of prisoners is unusual m modern warfare, Exchange 
although it is in no way illegal, and the practice might for certain 
reasons be revived The rule generally observed in the past was 

to exchange man for man and rank for rank, with due allowance if 
denominations differed or there were no exact equivalent A 
condition was often made that the men exchanged should not 
participate as soldiers in the present war—in fact, they were 
paroled 2 

111. The exchange of prisoners is carried out by means of so 
called " cartels " 3 There are no other requirements than a simple 
statement agreed on by the two commanders, such agreement 
being arrived at by parlementaires or the interchange of letters 
But for exchanges on a large scale commissioners arc usually 
appointed, 4 and commanders ought not as a rule in such cases 
to act without having previously reported to their Government 

112. Legally constituted charitable societies, formed for the Charitable 
purpose of assisting prisoners of war must be given facilities for societlcs 
carrying out their task, provided military exigencies and adminis¬ 
trative regulations permit The representatives of the societies 

need not, however, be given access to the places of internment 
of prisoners, or the halting places of prisoners who are being 
repatriated, unless they are m possession of a personal permit 
furnished to them by the military authorities, and have given 
an undertaking in writing to comply with all regulations of order 
and police which may be issued 5 

113. Prisoners of war must be given complete liberty in the R<!igiou* 
exercise of their religion, including attendance at the services of 

their own Church, on the sole condition that they comply with the 
regulations of order and police prescribed by the military author¬ 
ities 6 The simplest method of carrying out this obligation is to 
allow ministers of their religion to have access to the prisoners at 


1 Hague Rules, 16 The provision in regard to Customs duties applies only to article* 
intended for the personal use of pnsom r$ (Hague Conference, 1899, p 145 ) 

* During the Great War, 1914-1918, agreements were arrived at between the Allies and 
Germany early in 1916 whereby all wounded prisoners of war held by their respective Govern¬ 
ments, as well as prisoners suffering from any one of twenty specified diseases or infirmities, 
were to be transferred to Switzerland 

Later agreements were arrived at whereby prisoners who had been in captivity not less than 
eighteen months and who fulfill d certain conditions as regards ag< and citizt nship were to be 
repatriated or interned m a neutral country Somt 16,000 British and German prisoners 
were interned in Holland In March, 1918, it was stati d that 26 000 prisoners of thr several 
belligerents were being cared for in Switzerland Of these, 16,000 were English, French, 
and Belgian, while 10,000 were German , besides these some 500,000 in valid and sick prisoners 
of various nationalities had been exchanged and repatriated through Switzerland since the 
beginning of the War 

* See para 338 below 

4 This was the practice usually followed in the Napoleonic wars and in the American Ci\il 
War In the Crimean war exchanges were discussed and arranged throu r h ihe iut< rmediary 
of a neutral State 

5 Hague Rules, 15 

* Ib%d, 18 
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the usual times of service It has already been stated that military 
chaplains cannot be made prisoners of war, 1 but they should be 
permitted to accompany prisoners of war into captivity if they 
desire to do so 

114. The wills of prisoners of war must be received or drawn 
up, their certificates of death prepared, and their burials carried 
out, due regard being paid to their rank, in the same way as for 
soldiers of the army which captured them 3 

115 Through the conclusion of peace captivity comes ipso facto 
to an end, but the prisoners of war remam nevertheless as a body 
under the military discipline of the Government that holds them, 
until their repatriation The repatriation must be carried out as 
quickly as possible 3 , but absolute immediate repatriation is not 
always feasible, owing to the risk of creating disorder 4 and to 
insufficiency of transport 

116. It is a matter of controversy whether prisoners of war may 
be detained who are awaiting trial or are undergoing a term of 
imprisonment imposed on them for disciplinary offences 5 It is 
advisable, therefore, to come to some arrangement with regard to 
all such prisoners m the terms of peace That prisoners of war may 
be retained after the conclusion of peace until they have paid 
debts incurred during captivity seems to be an almost generally 
recognised rule 

( 1 ) c— Bombardments , Assaults, and Sieges 6 

117. Investment, bombardment, assault and regular siege 
are severally and jomtlv legitimate means of warfare Before 
the advent of aircraft and long range artillery, these means were 
limited to defended localities 

118 It is not sufficient reason for bombardment that a town 
contains supplies of value to the enemy, or railway establishments, 
telegraphs, or bridges 7 These must, if it is necessary to do so, 
be destroyed by other means 

119 The defended locality need not be fortified, and it may be 
deemed defended if a military force is in occupation of or marching 
through it 8 


1 See para 63 above 

2 Hague Rules, 19 

* Ibul 20 

4 Hague Conference, 1899, p 144 

* After the Franco German \Var in 1871 Germany retained such prisoners, whereas Japan 
after the Russo Japanese War m 1905, released them Under art 218 of the Treaty of 
Versailles, 19W, such prisoners were to be repatriated, except in the cases of offences com 
mitted subvMueQt to 1st May, 1919 

* It must be particularly noted that bombardment and assault on the battlefield are not 
dealt with here, as they are allowed in the same circumstances and under the same conditions 
as force in general 

A place is said to be blockaded when communication by water is cut off, and ingress and 
egress rendered dangerous by the presence of blockading warships A definition of blockade 
will be found in Oppenhcun, International Law , Vol 11,1912, Ch. Ill, p 450 Being a naval 
operation, it is not necessary further to allude to it in this work 

7 Bombardment by naval forces in time of war is legislated for in a special Convention, 
which is referred to m footnotes where the provisions contained in it vary from the laws of 
war on land A naval force may bombard an undefended place if the local authorities refuse, 
after summons, to comply with requisitions for supplies and provisions necessary for immediate 
use (Convention respecting Bombardments by Naval Forces in time of War, art 3 ) 

9 In the Great War, 1914-1918, the Increased depth of the battle area often made it difficult 
to discriminate between defended and undefended localities. 
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120. A fortress or other fortified place is primd facie considered Ch XIV 
to be defended, and may be bombarded unless there are visible 

signs of surrender 1 

121. Once a fortress or defended locality has surrendered, only 
such further damage is permitted as is demanded by the exigencies 
of war, such as the removal of the fortifications, the demolition 
of military buildings, destruction of stores, and measures for 
clearing the foreground It is not permissible to bum public 
buildings or private houses m such a place simply because it has 
been defended 

122. No legal duty exists for the attacking force to limit 
bombardment to the fortifications or defended border only On 
the contrary, destruction of private and public build mgs by bom¬ 
bardment has always been, and btill is, considered lawful, as it is one 
of the means to impress upon the local authorities the advisability 
of surrender 

123. A town which is defended by detached forts, though they 
are at a distance from it, is liable to bombardment, for the town 
and forts form an indivisible whole 2 The town may, perhaps, 
contain workshops and provide supplies which are invaluable to 
the defence, and may serve to shelter a portion of its garrison when 
not on duty 

124. If military exigencies permit, the commander of an Notice of 
attacking force must do all in his power to vvarn the authorities ^“J ard " 
before commencing a bombardment, unless surprise is considered 

to be an essential element of success There is, however, no 
obligation to give notice of an intended assault 3 

125. There is no rule which compels the commander of an Exodus of 
investing force to allow all non-combatants, or even women, 
children, aged, sick, and wounded, or subjects of neutral Powers, 

to leave the besieged locality The fact that non-com Datants 
are besieged together with combatants, and that they have to 
endure the same hardships, may and often docs exeicise pressure 
on the authorities to surrender It is therefore left to the con¬ 
sideration of the besieging commander whether or not he will 
permit such individuals to leave 4 A temporary resident is not 
entitled to different treatment from a permanent resident 

126. A diplomatic envoy of a neutral Power, on account of his 
personal immunity, should not be prevented from leaving , and 
this applies perhaps to a consular officer of a neutral Power If 
he voluntarily chooses to remain, he must suiter the same treatment 
as other inhabitants He cannot claim permission to leave whilst 
hostilities are in progress, but the besieging commander should 

1 Thus it would have been legal to have bombarded Pretoria in June, 1900, as it was provided 
with forts which showed no signs of surrender 

• Some writers assert the contrary, though the general practice of belligerents is indicated 
m the tent There is, however, no doubt that a commander incurs no responsibility for any 
unavoidable damage caused by a bombardment 

* Hague Rules, 26 Notice of theintended bombardment of Pansand La F6re,in 1870, was 
not given, but as a rule the besieged is given notice with a view to sparing the civil populauon 

4 In recent years—for instance, at Port Arthur—the offer to permit women, children (boys 
under 16), the aged, and subjects of neutral Powers to leave has sometimes been made At 
Port Arthur the conditions the Japanese laid down were that a statement of the approximate 
numbers of such persons classified by categories should be furnished, that the persons should 
be brought to a certain place at a certain tune, that each person should only have the right to 
bring one package of ordinary size, which should be liable to examination if judged necessary 
and that this piece of baggage should not contain letters or documents relating directly to 
the war under penalty of confiscation, and that the conditions must be accepted or refused 

bloc (Ariga, 1908, p 277 ) 
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Cb XIV allow his withdrawal as soon as and whenever the circumstances 
and conditions oi the particular case allow it 1 

127. All persons dwelling in the zone that will usually exist 
between the opposing forces in the first stages of a siege are treated 
as inhabitants of the invested locality Humanity, however, 
makes it desnable that the commander of the besieging army 
should, if the circumstances and conditions of the case permit, 
allow them to withdraw into the fortress 2 

128. Private individuals who attempt to leave the fortress 
without obtaining the necessary permission are liable to be fired 
on, and may be sent back into the besieged place, or detained and 
put on their trial as suspected persons 

129 Should the commander of a besieged place expel the non- 
combatant s or any portion of them in order to lessen the number 
of those who consume his stores of provisions, it is lawful, although 
an extreme measure, to drive them back, so as to hasten the 
surrender 

130. It is not necessary to cease or relax fire because the enemy 
sends women and children out of his lines m order to get them 
to a place of safety, or to implore compassion, but fire must not be 
intentionally opened in their direction 
Com- 131. No person has the right to demand permission to enter a 

withimested besieged locality , and if a private individual attempts to enter 
•ocaiity he should be detained, and may be put on his trial as a suspected 
person 

132. The investing force has an absolute right to forbid all com¬ 
munication between a besieged locality and the outside How far 
tins rule applies to communications lrom diplomatic envoys to 
their home Governments is an open question The commander 
concerned should report to, and ask mstiuctions from, Ins 
Government 3 

Public 133. Although the bombardment of the private and public 

buildings of a defended town or fortress is lawful, all necessary 
Ac steps must be taken to spare, as far as possible, buildings dedicated 

to public worship, art, science, or charitable purposes, historic 
monuments, hospitals, and places where the sick and wounded are 
collected 4 * 

134. It is the duty of the besieged to indicate such buildings 
or places by distinctive and visible signs which must be notified 
to the enemy beforehand 6 

135. To indicate hospitals and other medical establishments the 
emblem of a red cross on a white ground is authorised As this 


1 For further examination of the position of diplomatic agents and consuls, see paras 132, 
503and 504 below 

* At thesicgeof Port Arthur the Japanese gave tbeinhabitantsof this rone—neutral Chinese 
^three days' notice to leave or to remain (Ariga, 1908, p 273 ) 

* On the request of the diplomatic representatives of neutral States, who were shut up in 
Paris, that they might be permitted to send out a courier at least once a week, Count Bismarck 
replied in a despatch daud 27th Sipttmber, 1870, as follows — 

" The authorisation of exchange of correspondence with a besieged fortress is not, in general, 
in accordance with the customs of war , and although we willingly authorise the transmission 
of open letters of the diplomatic agents, provided their contents are unobjectionable {sans 
tnconvfntent) from a military point of view, I cannot admit that the opinion of those who con¬ 
sider the interior of the fortifications of Paris as a suitable centre for diplomatic relations has 
a good foundation ’ {Krugsbrauch, 1902, p 20 ) 

4 Hague Rules, 27 The introduction of long range artillery aircraft, &c ,makes it difficult 

to ensure immunity for such buildings, but they should not be bombarded deliberately 

* Hague Rules, 27 Signs visible by aircraft are specially important, and the nature of 
the signs adopted for this purpose should be notified to the enemy authorities 
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emblem must not be used for any other purpose 1 some other visible Ch. X *V 
sign must be employed to indicate other privileged buildings 2 ~~" 

136 Edifices for which inviolability is thus claimed must not 
be used at the same time for military purposes, as, for instance, 
for offices and quarters, or for signalling stations or observatories 3 
If this condition is violated, the besieger is justified m disregarding 
the sign 4 

137 Accusations have frequently been made at sieges that the 
rule concerning the immunity of hospitals hxd been deliberately 
disregarded The complaints verc probably due to the fact that 
buildings used for medical purposes were suffered over a town, 
and that they were thus liable to be struck by chance or erratic 
shots It is therefore desirable that the sick and wounded should, 
if possible, be concentrated in one and the sime quarter, and m 
one remote from the defences and the defending troops, or, by 
arrangement with the besieger, in neutralized ground 5 

138. The giving ovei to pillage of a town or place, even when 
taken by assault, is forbidden 6 

(n) The Means of Carrying on War by Stratagem (Ruses) 

139 Ruses of war are the measures taken to obtain advantage rvimtorj 
of the enemy by mystifying or misleading him they are per¬ 
missible provided they arc lice from any suspicion of treachery 

or perfidy and do not violate any expressed or understood agree¬ 
ment Belligerent forces must constantly be on their guard 
against, and prepared for, legitimate ruses, but they should be 
able to rely on their advci^aiy's good faith and Ins observance of 
the laws of war 7 

140 Good faith is essential in war, for without it hostilities 

could not be terminated with any degree of safety short of the an y * 
total destruction of one of the contending parties 

141 Should it be found impossible to count on the loyalty of 
the adversary, there is grave danger of war degenerating into 
excesses and indiscriminate violence, to avoid which has been the 
ami of the modern laws of war 

142. The border line between legitimate ruses and forbidden 
treachery has varied m different ages, and military practice in 
the matter has frequently differed from the theories of writers 
Many of the doubtful cases, however, which arose w r hen troops, 
from the nature of their weapons, could only engage at close range, 
can now seldom or never occur 

143 It is expressly forbidden by the Hague Rules to kill or tVeachery* 
wound by treachery individuals belonging to the hostile nation or 
army 8 

1 Geneva Convention, aits 18-23 Set para 210 et seq 

* The Convention rcspectirg Bombardment by Naval Forces in time of War provides 
(in art 5) that the sign shall consist of “ large stiff rectangular panels divided diagonally into 
two painted triangular portions, the upper portion black, the lower portion white " 

4 Thus the bombardment of Strasburg Cathedral in 1870 is held to have been justified, 

because an artillery observation station was established on its tower 

6 As, for instance, at Intombi, during the siege of Ladysmith 

• Hague Rules, 28 

7 Hague Rules, 24 This reads “ Ruses of war are oonsidcrcd permissible " 

According to the debate which took place at the Conference, however, this article is not to 
be taken to imply that every ruse is permissible A ruse ceases to be permissible if it eontra- 
venes any generally accepted rule (Hague Conference, 1889. p 146 ) 

1 Hague Rules, 23 (b) As, for example, by calling out, " Do not fire, we are friends, H and 
than firing a volley, or spamming disablement or death and then using arms. 



294 


THE LAWS AND USAGES OF WAR ON LAND 


Ch XIV 

Legitimate 

ruses 


Improper 

ruse* 


Improper 
use of 
Geneva 
Crow 


Improper 
use of flag 
of truce 


144. Among legitimate ruses may be counted —surprises , 
ambushes, feigning attacks, retreats or flights, simulating 
quiet and inactivity , giving large outposts or a strong advanced 
guard to a small force, constructing works, bridges, &c , which 
it is not intended to use , transmitting bogus signal and telegraph 
messages, and sending bogus despatches and newspapers with a 
view to their being intercepted by the enemy , lighting camp flies 
where there are no troops , making use of the enemy's signals, 
bugle and trumpet calls, watchwords and words of command , 
pretending to communicate with troops or reinforcements which 
have no existence, moving landmarks , putting up dummy 
guns or laying dummy mines , removing badges from uniforms , 
clothing the men of a single unit m the uniform of several different 
units, so that prisoners and dead may give the idea of a large force 

145. It is not illegitimate to employ spies, 1 or even to corrupt 
enemy civilians or soldiers by bribes in order to induce them to 
give information, to desert, to surrender, to rebel, or to mutiny, 
or to give false information to the enemy , foi a belligerent State 
can take measures to secure itself against such offences 2 

146. It would be contrary to modern practice to attempt to 
obtain advantage of the enemy by deliberate lying when there is 
a moral obligation to speak the truth , for instance, by declaring 
that an armistice had been agreed on when such was not the case 
But, to give another instance, it would not be illegitimate for a 
few men to summon a force to surrender on the ground that it 
was surrounded, or to threaten bombardment although no guns 
have actually arrived 

147. Prisoners of war should not volunteer false statements 
Should they, however, be plied with questions which, if answered 
correctly, might injure their army, they would be justified in 
deceiving the interrogator, and could not be punished for so doing 3 

148. To demand a suspension of arms and break it by surprise, 
or to violate a safe conduct, 4 or any other agreement in order to 
obtain advantage is an act of perfidy and as such forbidden 

149. The improper use ol the distinctive signs of the Geneva 
Convention is forbidden 6 The Red Cross flag must not be 
used to cover wagons employed for the transport of ammunition 
and non-medical stores A hospital tram must not be used to 
facilitate the escape of combatants A gun or rifle must not be 
used from a tent flying a Red Cross flag, nor must a hospital or 
any other building, for which protection is demanded by flying 
the Red Cross flag or other symbol, be used as an observatory or 
military office or store It would not be legitimate to take advan¬ 
tage of the respect due to the wounded and dead to feign disable¬ 
ment or death m order to aw r ait a convenient opportunity foi 
destroying an obstacle or screen 

150. The improper use of a flag of truce 8 and of signals of 
surrender is forbidden The flag must not be used merely to obtain 
time to effect retreat or obtain reinforcements A surrender must 

J Espionage is dealt with in para 155 etseq 

* Although many writers dissent, military practice has always sanctioned such acts 

3 Krvgsbrauch, 1902, p 16, footnote See also paras 66-8 

4 See para 328 

6 Hague Rules, 23 (/) See para 210 dwg 

• Hague Rules, 23 (/] See para 229 $t stq 
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not be feigned in order to tike the enemy at a disadvantage when ch XIV 
he advances to secure his prisoner > The fact that such acts are — 
forbidden does not, howevei absolve an officer from the necessity 
of taking proper precautions against them 1 

151. In practice it has hot n considered a legitimate ruse to 
utilize the informal suspensions of arms for the collection of 
wounded and dead, which sometimes take place during a battle, 
to execute movements unseen b/ the enemy 2 

152 The employment of a national flag, military insignia, and Use of flag^ 
uniform of the enemy for the purpose of ruse is not forbidden, 3 'J£ fonn ' 
but the Hague Rules prohibit their improper use, leaving unsettled 

what use is a proper one and whal 13 not Theory and practice are 
unanimous in forbidding their employment during a combat, that 
is, the opening of fire whilst in the guise of the enemy There is, 
however, no unanimity with regard to the question whether 
the uniform of the enemy may be worn and his flag displayed for 
the purpose of effecting approach 01 lctireraent 4 

153 Although no such opportunities of dosing with an enemy 
bv exhibiting his flag are possible in land warfare as in naval 
warfare, the small national flags which in some armies are carried 
to mark the infantry firing line, might be used to mislead an 
enemy Owing to the long ranges at which fire is now opened, it 
would as a rule be of very little service to a large force to adopt 
the enemy's uniform, yet the use of it might be made at night 
and by small bodies and individual scouts 5 6 

154 If, owing to want of clothing, it becomes necessary to 
utilize apparel captured from the enemy, his badges should be 
lemoved before the articles are worn 

V —Espionage and Treason 7 

155 The employment of measures necessary for obtaining Legal 

mtclhguice with regard to the enemy and the theatre of war is Xaiaing 
formally sanctioned by the Hague Rules 8 information. 


1 During the operations of the French troops in Morocco, during 1910, when the French 
had by surprise turned the enemy’s wing, a single Arab adv tnced with a white flag, and dunng 
the dcJay that ensued his party were enabled to reinforce the threatened point 

* Thus at 1 pm on the 7th March, 1905, during the battle of Mukden, a group of Russians 
beating Red Cross and white flags advanced towards the 1st Japanese Army and a^ked for a 
suspt nsion of arms for sf veral hours to remove the wounded and dead The Japanese agreed, 
as they had many wounded, but the suspension was made without any defined agreement 
(Sans entente b%en d'fime) In the evening, when the Japanese reopened fire, there was no 
reply, ai d it was found tint the Russians had retired during ♦ he suspension of arms Professor 
Anga considers this was a legitimate ruse, although he calls it “ unprecedented ” (Ariga, 1908, 
p 255 ) 

* Hague Rules, 23 (f) 

4 Krtegsbraueh, 1902 (p 24) thinks that the use of the enemy s uniform and flag is entirely 
forbiddt n b> the Hague Rules The French Manual, 18^3 (p 19), states that actual practice 
tolerates the ir use as described i n the text 

* Such persons, if captured m thur enemy’s uniform, would, however, be liable to trial as 
spies (See para 161 et seq ) If they use their arms thev may be tried as war criminals (See 

E ara 441 et seq ) Cases hive occurred of the greatcoats and headdresses only of the enemy 
emg made use of , these constitute enemy uniform 

6 Articles of uniform which are distinctive of a particular army, such as the biret of the 
French Chasseurs des Alpes or the Turkish iez, should not be made use of unless in case of 
absolutt necessity 

7 In this section only such cases of treason are dealt with a9 are closely allied with espionage, 
ther torms of treason are considered i n para 445 et seq 
6 Hague Rules, 24 This article is not, however, to be taken to imply that every means of 
obtaining information is allowable , measures cease to be permissible if they oontravene any 
other article of the Rules (Hague Conference, 1899, d 148 ) It would not, for instance, be 
lawful tq compel inhabitants of occupied territory to furnish Information about the enemy’s 
army, as this is forbidden by Rule 44 
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156 . The ordinary means of obtaining information are recon¬ 
naissances by individuals or bodies of troops, questioning inhabi¬ 
tants and prisoners, examination of captured documents and 
papers, and the employment of spies or secret agents 

157. The collection of information openly by combatants clad 
in a distinguishable uniform is a recognised branch of the art of 
war, and it can be provided against by firing on the persons engaged 
in it or taking them prisoners The acquirement of information 
by secret methods is controlled by laws of war which require some 
consideration 

158. It is lawful to employ spies and secret agents, and even 
to gam over by bribery or other means enemy soldiers or private 
enemy subjects 1 Yet the fact that these methods are lawful 
does not prevent the punishment, under certain conditions, of the 
individuals who are engaged in procuring intelligence in other than 
an open manner as combatants Custom admits their punish¬ 
ment by death, although a more lenient penalty may be inflicted 2 

159. The offence is punishable whether or not the individuals 
succeed in obtaining the information and conveying it to the 
enemy 

160. Although any person who makes or endeavours to make 
unauthorised oi secret communications to the enemy, or to collect 
information secretly for him, is ordinarily spoken of as a spy, the 
Hague Rules provide a definition of spy as regards land warfare 
which docs not cover all such cases For this reason the subject 
must be dealt with under the two headings of espionage and 
treason 

161 According to the Hague Rules 3 a person can only be 
considered a spy when, acting clandestinely or on false pretences, 
he obtains or endeavours to obtain information m the zone of 
operations of a belligerent with the intention of communicating 
it to the hostde party 

162 The Hague Rules give several examples of persons who 
cannot be accounted spies, 4 for instance, soldiers not wearing 
disguise who have penetrated into the zone of operations of the 
hostile army, and despatch bearers, whether soldiers or civilians 
who carry out their mission openly It is also expressly mentioned 
that persons sent m balloons either for the purpose of carrying 
despatches or maintaining communication are not as such liable to 
be treated as spies 5 

163. The principal characteristic of the offence of espionage is 
dissimulation of the object pursued 

164. It follows that an officer or soldier who is discovered in the 
enemy’s line dressed as a civilian, or wearing the enemy’s uniform, 


1 Many writers dissent from this, but military custom has always sanctioned it 

* The French Code, for instance, states that in the cast ol individuals not soldiers the court 
may, it there are extenuating circumstances, reduce the punishment 

a Hague Rules, 29 

* Hague Rules, 29 These examples are not intended to be exhaustive —{Hague Conference, 
1809, p 140) 

During the Great War 1914-1918, it was generally recognised that acts of personnelin 
correctly marked aircraft performed while in the air were not deemed espionage A.ny acts 
ol espionage committed after leaving the aircraft by members of the crew or passengers 
transported by it remain subject to the provisions of the Hague Rule* 
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may be presumed to be a spy, unless he is able to show that Ch XIV 
he had no intention of obtaining military information 1 

165. The fact that a person acting as a spy is in the naval 
or military service of his State does not screen him from punish¬ 
ment should he be apprehended by the enemy Nor does the fact 
that he is m uniform make it impossible for him to be a spy 2 

166* The Hague Rules do not refer to cases m which inhabitants Wat 
of invaded or occupied territory, or enemy subjects residing m or trLas0n 
visiting the territory of a belligerent, furnish, or attempt to furnish, 
information to the enemy Such persons may be f echmcally out¬ 
side the zone of operations They may without using any disguise 
merely report what they see, or what they obtain by the use of 
paid agents, and they may forward information by post or special 
messenger Thus they might not in anv way come under the 
definition of a spy as laid down m the Hague Rules 3 

167. Such persons should be charged with war treason 4 , for 
although treason as such is not mentioned m the Hague RuHs, 
belligerents are by customary international law empowered io 
punish treason by death Indeed in every case where it is doubtful 
whether the act consists ot espionage, once the fact is established 
that an individual has furnished or attempted to furnish infor¬ 
mation to the enemy, no time need be wasted in examining 
whether the case corresponds exactly to the defimtion of 
espionage 5 

168 Subjects of neutral Powers resident in or visiting an 
mv?ded or occupied territory, can claim no immunity from the 
customary laws of war which threaten punishment tor communi¬ 
cation with the enemy 

169. A spy i\ui when taken in the act, must not be punished Tmlof 

without previous trial 6 spies 

170. A spy who, after rejoining the army to which he belongs, is Immunity 
subsequently captured by the enemy, that is, after he has com- 
pleted an act or attempted act of espionage, incurs no responsibility acts of 

espionage 


1 A civilian v,hn cairn, from th“ Lnemy’s lines and attempted to return there, evading the 
outposts, might equally bo \ n turned to be a spy, unless he can show that he has no mtf ntion 
of obtaining milit iry information 

a A soldier admitted to the tin my s lines under the privileges of the Red Cross of a flag 
of truce, oi of a safe co leluct raipht take advantage of opportunity aftorded him of obtami g 
information 

3 In 1914-1918 it was the practice to treat tin in m all icsp cts as -pies, while malung due 
allowance for the attenelarit cncumstanccsm awirdmg punishment 

4 See para 441 et seq 

6 Usually wh( uin the course of hostilities one of the belligerents takes possession of territory 
abandoned by his adversary, his hist tare will be to prevent inhabitants giving information 
with regard to his forces and movements With this object in view he will notify the mhabi 
tants by proclamation or other means *hit any individual who sends information to the army 
or government of his country with a view toin jure the occupying army will be guilty of treason 
and will be punished with death Butive lin the ab*'net, of such a proclamation aiund vidual 
may be punished as a war uaitor for all unauthorised or secret communication with the enemy 

If the act is committed by anyone in the home territory the laws of the land usually piovicle 
for its punishment Thus m hi gland a person can be tried for high treason on the cou its of 
traitorously compassing, imagining and intending the deposition ard death of the Sov reign 
and of traitorously adhering to, aielirg and comforting the Sovereign's enemies The 1« adu g 
case is that of the French Colonel De la Motte (State Tiials, Vol \XI), who was resident in 
London, and was, in 1781, tried for collecting and forwaidmg to his Government reports wilh 
regard to the number of British ships and forces It was then laid down that whilst a foreigner 
is under the protection of the laws of this kingdom, he owes allegiance to it equal to that of any 
natural born subject, and that the fact that this allegiance is local and temporary is of no 
consequence in Jaw 

1 Hague Rules, 30 Still less can anyone else be punished without previous trial, which in 
every case is Indispensable {Hague Conference, 1899, p 146) 
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Ch XIV for his previous acts of espionage, and must be granted the 
— privileges of a prisoner of war 1 

171 This immunity for previous acts does not apply to persons 
guilty of treason, for they may be arrested at any place or any 
time 2 And it is not necessary for traitors to be caught in 
the act in order that they may be punished 
os IS ie« ncc 172 Assisting or favouring espionage or treason and know- 
vSp ‘™ mgly concealing a spy may be made the subject of charges , such 
acts are by the customary laws of war equally punishable 

173 Neither sex nor age affords any immunity from the 
operation of the laws with regard to espionage and treason 


VI —The Sick, Wounded and Dead 

inter 174 The treatment of the sick and wounded of armies, the 

agree™ 1 privileges of the personnel charged with their care, the special 
nSnti immunities of the establishments and buildings m which they are 
attended, and the obligations with regard to the dead arc dealt with 
m the “ Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armies m the Field " of the 6th July, 1906, 
generally called the " Geneva Convention ” 3 4 5 The duties of 
neutral Powers as regards sick and wounded who are permitted to 
enter their territories are dealt with m the “ Convention concerning 
the Rights and Duties of Neutral Powers and Persons 

(i) The Stck and Wounded 

Care of 175. The first and most important obligation is that sick and 

wounded wounded persons belonging or officially attached to armies must be 

obligatory respected and taken care of, without distinction of nationality, by 
the belligeient in whose power they may be 6 

176 As this obligation might prove too onerous for a victor left 
in possession of a battlefield covered with the wounded not only of 
his own but also of the enemy's army, it has been agreed that a 
belhgei ent who is compelled to abandon sick or wounded to his foe 
must, so far as military exigencies permit, leave behind with them 
a portion of his medical personnel to take care of them, and the 
necessaiy material 0 

177 There is no obligation to tend inhabitants or other persons 
not officially attached to armies, who may have been wounded by 
chance, or accident, as a result of the hostilities in progicss 7 


1 Hague Rules, 31 Though he incurs no responsibilities for previous acts of cspioi age, 
thi immunity applies only to such acts and dots not extend to other infractions of the law of 
war (Hague Confer*. nee, 1899, p 146) Thus if he had lulledanyone whilst effecting his return, 
he might be tried for murder 

t This was the Japanese practice in Manchuria (Anga, 1908, pp 396-7 ) But a civilian 
who had legamed part of the country not occupied by the enemy, after spying in invaded or 
occupied tcr-itory, must be given the benefit of the immunity , for Rule 31 docs not confine 
it to spies who are soldiers 

9 Printed as App 4 The original Convention of 22nd August, 1864 .still holds good between 
Powers which were signatories of it and have not ratified or adhered to the later Convention 
(See art 31 of the 1906 Convention ) 

4 Sec para 493 et seq 

5 Geneva Convention, art 1 (para 1) A wounded man who continues to act in an actrv ely 
hostile manner is not entitled to claim protection 

a Geneva Convention, art 1 (para 2) 

7 The absence of any pro\ ision for the care of such persons hai been regarded as a weak 
point in the Geneva Convention During the Russo-Japanese War, both at Liao yang and 
Mukden, the number of inhabitants—men, women and children—who were injured was very 
considerable It is desirable that the principles of the Convention should be applied to such 
cases, although they are not specifically mentioned in it 
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178. Sick and wounded who are captured are prisoners of war , Ch XIV 
they have no privileges different from those of unwounded and Sick ^ 
healthy prisoners beyond that of proper medical attendance In wounded 
particular they have no right to claim exchange or release because 

they are unfit for active military service Exchanges or releases, pnsonen * 
however, may be made, or sick and wounded may be handed over 
to a neutral State, by mutual agreement between commanders 1 

179. After an engagement the commander in possession of the Search for 
field must take measures to have search made for the wounded and 

to protect them against acts of pillage and maltreatment 2 * wounded 

180 Measures must also be taken to punish very severely any 
such acts whether committed by persons subject to military law or 
by civilians 8 

181 A nominal roll of all wounded and sick who have been Nominal 
collected must be sent as early as possible to the authorities of the f|J be 
country or army to which they belong The proper channel for enemy 
sending this information to the enemy is the Prisoners of War 
Information Bureau 4 

182. Under article 5 of the Geneva Convention of 1864 Privilege* 
inhabitants who assisted the wounded could claim to be treated as £nts who*" 
neutrals, and those who took wounded into their houses were give assist* 
exempted from having troops quartered on them, as well as from ance 
part of the contributions of war These privileges were not con¬ 
tinued by the Convention of 1906 For it had been found that so 

far from ameliorating the condition of the wounded, they had 
had the effect of encouraging the inhabitants to withdraw w r ounded 
men from proper medical attendance and to mo\e them when 
they had best been left undisturbed 1 hey had also led to more 
serious abuses inhabitants took wounded under their charge not 
only in order to protect their homes but to save from capture 
members of their family and others who were hidden m the house, 
in some cases these persons feigned to be wounded soldiers 

183. To soften the apparent harshness of this change, it has 
been agreed that if a competent military authority finds it 
necessary to appeal to the charitable zeal of the inhabitants, he 
shall grant to those who respond to his call special protection and 
such immunities as are possible He must, however, secure that 
any assistance that is rendered is given under military super¬ 
vision 5 * As a rule the collection and removal of wounded are best 
performed by requisitioned rather than by voluntary labour, for it 
can be more easily regulated and controlled Wherever there is 
plenty of voluntary labour there must also be abundance of 
local resources available for requisition, so that no wrong is done 
to the wounded by restricting voluntary help on the part of the 
local inhabitants 


1 Geneva Convention, axt 2 As regards the action of the neutral State in such a case, see 
para 498 below 

* Geneva Convention, art 8 

* Geneva Convention, arts Sand 28 Great Britain signed and ratified the Convention under 
reserve of art 28 as it was not possible to commit Parliament to any particular course for which 
legislation was not already available Subsequently, howev er, it was decided that the existing 
military law was sufficient for the purpose described in this article subject to certain slight 
amendments to the Army Act (st 175 and 176), which were duly earned out in the Army 
(Annual) Act, 1912, and the reservation to art 28 was withdrawn on 7th July, 1914 

4 Geneva Convention, art 4 (par* 2) 

For details of the Bureau, see paras 102-12 

* Geneva Convention, art 5 
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184. In order that the sick and wounded may receive proper 
attention with as little disturbance as possible, all the units and 
establishments of the medical service, whether mobile or fixed and 
their personnel and army chaplains, mu^t be protected and 
respected in all circumstances by the belligerent forces Further, 
the personnel if it falls into the hands of the enemy, must not be 
held as prisoners of war 1 There is, however, no just cause for 
complaint of the violation of the Convention if in the execut’on 
of their duty members of the medical pci sonnel and mny chaplains 
are accidentally killed or wounded , they are only protected from 
deliberate attack 2 

185 To obtain the above privileges, the personnel must be 
exclusively engaged m the collection, transport, and treatment of 
the wounded and s.ck, or in the administration ot the medical 
units and establishments 3 

186. The privileges accorded naturally cease if medical units 
and establishments arc made use of to commit acts harmful to the 
enemy , for instance, to shelter combatants, to conceal guns, or to 
carry on espionage , or if the personnel take part in a combat 4 * 
Certain acts, referred to in the iollowing paragraphs, which in the 
past were considered to be of a harmful nature, 6 do not now 
deprive a medical umt of the protection aliorded by the Con¬ 
vention 6 

187 It is expressly permitted that the medical personnel and 
medical ordeilics may be armed and may use their arms lor their 
own defence, or for that of the patients under their charge, against 
marauders and such like 7 

188 In some armies it is the practice to use trained soldiers as 
medical orderlies, while in others it is not, it is therefore expressly 
permitted that a piquet or sentinels taken Irom a combatant arm 
may be used as a guard to a medical unit 11ns guard, however, 
must be furnished with an authority in due form, 8 so as to 
ensure that the privileges of the guard of a medical unit, which 
are, whilst it is so employed, identically the same as those of the 
medical personnel, arc not obtained improperly 9 


1 GentvaConvention, arts 6 and 9 

* The words “neutral,” “ neutral ity, M and “ nru f ralised,” which wore used in the 1804 
Convermor in connection with the medical personnt I, aie nol<mplo>edm the l9U6Convt ntion, 
by which the personntlisorly entitled to be 4 respected and protected * It cannot, ratu ally, 
be made immune from the effects of shell and bullet bred at rangi s at which badges and uniform 
arc not distinguishable 

8 Gene\ aConvi ntion, art Diheisf f the Ko>al 'NrruySirviceCoipswhoarion the <stab 
llskment of field ambulance*, and thus “ exclusively engaged ” on the transport of sick and 
wout ded, are entitled to protection under this Article The fact that they are “ exclusively 
engaged’ is indicated by the wearing of the Red Cross brassard referred tom para 214 

* See para 149 The offenders not only lose their privileges, but are liable to punishment 
as war criminals, see para 441 etseq 

* E g , in the South African War, during which the Geneva Convention of 1864 was still in 
force 

* Geneva Convention, art 7 

Members of the medical personnel who take paitin a combat—and instances of their doing 
so have occurred, through excitement, or through a medical officer taking command in the 
absence, or on account of the disablement of other officers—should remove the Red Cross badge 
referred to in para 214 Otherwise, if captured, their conduct may be made the subject of 
enquiry as an abuse of the Emblem under art 23 of the Hague Rules Permission to resume 
the badge should usually be accorded if it is asked for 

7 Geneva Convention, art 8(1) 

1 Mandolin the original French, ij , a written statement signed by a responsible authority 
Th members of such a guard need not wear the badgereferred to in para 214 

8 Genera Convention, art 8 (2) and art 9 (para 2). 
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180 The fact that the arms and ammunition belonging to Ch XIV 
wounded men are found in a medical unit or hospital must not be Arms ~ 
construed to constitute an act harmful to the enemy Every wounded 
endeavour should, however, be made to hand over such articles to 
the proper department as early as possible 1 


(m) Voluntary Aid Societies 

190 Under certain conditions, the personnel of Voluntary Aid P°! ltlon of 
Societies which may be employed in the units and establishments A ° d unt&n 
of armies, is assimilated to, and placed on the same footing as that Society 
of, the Army Medical Service 2 

191 These conditions are — that the Societies must be duly J^cogn^ 
recognised and authorised by their Governments, that tb * names authonsa 
of the Societies must be notified to the cnemv before anv of Ihcir t,on 
personnel is employed, and that the personnel must be subject to 
military law 3 

192 So rrninv irregularities, and even acts of hostility, have 
been committed in past wars by members of Voluntaiy Aul 
Societies that commandus should ilwvyo lake fare to ensure th it 
the above conditions ha\e been complied with before permitting 
such persons to a^u^t the medical service 

193 Tiie otters of e^islance from the Voluntary Aid Socielios Voluntary 
of neutral States may be accepted, provided that the Societies scenesof 
obtain the consent of then own Government before offermg their Entries 
services, and the authorisation of the belligerent Government^ 
which they wish to assist, and the latter Government notifies the 

fact of the authorisation to its adversary before making any use of 
them In these circumstances the personnel of the medical units 
of Voluntirv Aid Societies of neutral States must be granted all 
the privileges accorded to the Voluntary Aid Sot ictus of the 
belligerent concerned 4 It is not necessary to obtain the consent 
of the adversary to utilise their services 6 


(iv) Captured Medical Personnel 

194 Although the person nil of medical units and establish- PmTtgi* 
merits may not be tic ited <?s prisoners of war, yT it is not free to ciptuied 
a< t or move without let or lm drancc "huakl it f ill into the hands ixrsonrci 
of the enemy' If called upen it must continue to carry on its 

duties under hi- directions, attending to such sick and wounded 
as re quae its sen ices Only when its ass.-tance is ro longer 
iruhspcn c ablc must it be sent back to its own army or its own 
country 

195 Thus, the medical personnel of a fo~cc which capitulates 
may be detained to attend to the sick and wounded included in 
the surrender, and may be sent back gradually' 


1 Geneva CorMidion, art 8(H) 

a Voluntary Aul St*-icU« s are popularly called Red C^oss Societies, 
8 G* nevaCo iveution art 10 
* CreuevaC-on\tntKD, a t 11 
1 GenevaCoult r< nee, A<*U^ p 115 
L GonevuConv< ntioa,an 1-1 
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196 Further, it is not left to the captured personnel to choose 
the tnre or route of its return, which is settled by the captor and 
is dependent on military exigencies 1 

197 The personnel on being returned is entitled to take with it 
such effects, instruments, arms, and horses as are the private 
property of its members 2 

198 In interpreting the above obligations it must be borne 
in mind that they are designed to secure that members of medical 
units shall not be in a position to take back useful information 
to their army They are not meant to afford an excuse for 
depriving the enemy of the services of his medical personnel for 
an indefinite length of time 

199. Ihe fact that they may be detained and not permitted 
to return when and how they wish is sufficient penalty to prevent 
medical units and individual members of the medical personnel 
proceeding anyv/here they please in a theatre of war for the purpose 
of collecting, succouring, or removing wounded and sick If they 
persist m approaching when their presence is not desired, and 
refuse to halt when summoned to stop, it would be lawful, as an 
extreme measure, to fire upon them 8 

200. Whilst members of the enemy's medical personnel arc 
in his hands, a belligerent must grant them the same allowances and 
the same pay as are given to persons holding similar rank and 
status in Ins own army 4 

(v) Medical Material 

201. Although all the medical personnel must be released m case 
of capture, a distinction is drawn between the treatment of the 
material of mobile medical units, 6 of fixed medical establishments 
and of con\oys for the evacuation of sick and wounded 

202 Mobile medical units must be released complete with tlieir 
material, including tliur teams, whether their means of transport 
and thur drivers belong to the army or arc requisitioned The 
conditions of release are the same as those laid down for the medical 
personnel As far as possible the personnel and material should be 
restored at the same time 6 They should not indeed be separated 
unless the circumstances are such that the return of the pei^onnel 
is immediately feasible, but delay must, on account of physical or 
other difficulties, occur before the material can be sent off 


1 Geneva Convention, art 12 I his clause was introduced into the Convention of 190G 
to justify the usual practice m war Under the Convention of 1664 captured personnel could, 
and did, demand to be sent back at once to the outposts of its own army Thei iconvenience 
of this from a military point of view was so serious that the request was not always complied 
with 1 bus, dun ig the South African War members of the medical personnel captun d by the 
forces of the Rt publics were returned v\a Delagoa Bay, and in the RusbO-Japain.se War some 
captured by th„ Japanese at Ta shih chiao and Mukden were sent back via Ymg kou (Arii,a. 
1908, pp 197,206,207 ) 
a U nevaConvention,art 12 (para 3) 

* Nothing m the Geneva Convention gives medical units Immunity from search A Red 
Cross traiu or any other unit may, just like a ship, besummoned to halt by firing a shot across its 
course 

4 Geneva Convention, art 13 

8 That is to say, those which arc “intended to accompany armies into the field ” (Geneva 
Convention, art 6) Under this term are included,—besides the usual wheeled vehicles,— 
railway trains and boats used in internal navigation, which are specially fitted up for removing 
the sick and wounded, as well as any material belonging to tht medical service for fitting up 
ordinary vehicles, trains, and boats Geneva Convention, art 17 (2) and Geneva Conference 
Actespp 138,140 
8 Geneva Convention, art 14 
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203. A belligerent is, however, permitted to use the material Ch. XIV 
in captured mobile medical units for the treatment of the sick 

and wounded of his own army or those of the enemy’s army who 
are in his power 1 

204. There is no obligation to provide teams to facilitate the 
return of the material should a captured unit have lost all or part 
of its own animals by casualties If, however, military exigencies 
permit, every assistance should be rendered foi the sake of the sick 
and wounded 2 * 

205. The buildings of fixed medical establishments, hospitals, >«ed 
and depdts remain in the power of the captor, lor, fiom their ™^ifsh- 
nature, they cannot be sent back to the enemy They may not, raents 
however, be used for other than medical purposes so long as 

they are necessary for the wounded and sick, unle cc in cases of 
urgent military necessity, and then only provided ariangemcnts 
are previously made for the welfare of the wounded and sick 
found in them 8 

206. As a hospital or other fixed medical establishment would 
be useless without its material, this follows the fate of the buildings 
and becomes the property of the captor 4 

207. Convoys used for evacuating sick and wounded must be Convoys 
treated generally m the same way as mobile medical units—that is, 
their personnel and material must be restoied This rule is, 
however, subject to the following special provisions — 

(i) A commander who intercepts a convoy may, if militaiy 
exigencies demand, break it up and take the military 
vehicles m it (other than those of the medical service, 
which must be restored) with their teams 5 He may 
also take and use, subject to the general laws of war, any 
requisitioned transport with it, including railw r av 
material and boats He may also, as circumstanct s 
require, detain, requisition the labour of, or release any 
civilian personnel accompanying it 
(n) If he thus breaks up a convoy he must take charge of the 
sick and wounded in it They are, as previously stated, 
liable to be retained as prisoners of wai 
(m) He must treat as if it were medical personnel the whole 
of the military personnel detailed for the purpose of 
transport or guard of the convoy, provided it is furnished 
with an authority m due form 

208. Army medical material found elsewhere than m mobile Depots 
medical units or convoys of evacuation is liable to capture 

209. Material belonging to Voluntary Aid Societies which are Material of 
admitted to the privileges of the Geneva Convention is not com- v^ untar y 
pletely assimilated as regards treatment to the material of the Societies 
Army Medical Service It must in all cncumstances be regarded 

as private property But whether it is found in a mobile medical 


1 Geneva Convention, art 14, 

* Thus, after the battle of Mukden, the Japanese provided sufficient transport for 60 mem¬ 
bers of the captured Russian medical personnel to enable them to return direct to their army 
The remaining 710 persons, however, for whom no transport could be found, had to rejoin 
by making use of the railway into Chinese territory (Ariga, 1908, pp 205-7 ) 

* Geneva Convention, art 15 Thus it would be permissible to fortify and garrison a 
hospital building, provided the sick and wounded were removed to another house 

4 Geneva Convention, art 15. 

1 See para 202 
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Ch XIV unit, or in a fixed medical establishment, or in a convoy of evacua- 
tion, or captured elsewhere in the theatre of war, it can always be 
requisitioned In this case, unless it is paid for in cash, a receipt 
must be given for it 1 * 

(vi) The Medical Emblem 

The Red 210 The mark which has been adopted to indicate the medical 
white 011 * service of armies is a Red Cross on a white ground a This sign, 
ground by the provisions of the Geneva Convention, must not be used 

except to protect and indicate the medical units and establish¬ 
ments and the personnel and material accorded pmilegeo by the 
Geneva Convention 3 

Permission 211. In do case can the sign be recognised unless it is used with 
authority 3 permission of competent military authority The permission is 
signified either by a written authorisation, or by an official stamp 
on the sign 4 * 

The flag 212 Medical units and establishments must hoi >1 the Red Cross 
flag It must be accompanied by the national flag of the belli¬ 
gerent to whom the unit or establishment belongs, unless Ihe unit 
falls into the hands of the enemy In this situation the Red Cross 
flag alone will be flown 6 

213. The medical units belonging to neutral countries which 
have been authorised to afford their services under conditions 
already mentioned are not permitted to fly their own national 
flag They must fly the flag of the belligerent to whose armies 
they are attached , and they must m other respre is conform to the 
instructions in the last paragraph 6 

The 214 The persons protected by the Geneva Convention, 7 * in 

brassard order to securo the pimleges conferred by it, must wear fixed 
permanently to the left arm an armlet (brassard) with the Red 


1 Geneva Convention^ art 16 No exception is made as regards the material in mobile 
medical units, which, if it belongs to the Army Medical Service and not to a Voluntary Aid 
Society, must be r< turned (art 14} See paias 201 and 202 M Renault, the Rapporteur of 
the ComxlA dc redatixon of the text of the Convention, however, in his report holds the opposite 
view and considers that art 16 does not override a t 14 (ictes, p 257) No decision was, 
however, given on the matter by the Conference, at winch M Renault's report was neither read 
nor discussed 

The difficulties of applying this clause will be great, for in some armies the Red Cross 
Societies provide a considerable proportion of the transport and othei material of the regular 
field medical units (s«. enote to para 215) Although not so stated in the Convention, the medi 
cal material of Voluntary Aid Societies should only be requisitioned for the needs of the army 
medical service and not for those of the fighting troops 

* Turkey, however, uses a Red Crescent, and P( rsia a Red Sun In addition to flying the 
Red Cross flag, military hospital ships must be “ pamted white outside, with a horizontal band 
of green about one metreand a half in breadth," and officially recognised hospital ships equipped 
by private individuals or societies white with a similar horizontal band of red (Hague 
Convention, 1907, for the Adaptation of the Principles of the Geneva Convention to Maritime 
War} 

* L»eneva Convention, arts 18, 23 and 27 Great Bntain signed and ratified the Convent on 
under reserve of arts 23 and 27 In 1911, however, the Geneva Convention Act was passed, 
and the reservations to arts 23 and 27 were withdrawn on 7th July, 1914 The Geneva 
Convention Act, 1911, makes it unlawful “ for any person to use for the purposes of his trade 
or business, or for any other purpose whatsoever, Without the authority of the Army Council, 
the heraldic emblem of the red cross on a white ground formed by reversing the Federal colours 
of Switzerland, or the words * Red Cross ’ or 4 Geneva Cross 9 " 

4 Geneva Convention, arts 19, 20aad 21 

* Geneva Convention, art 21 A rigid plaqxu may be used instead of a flag (Geneva Con 
ference, Actes, p 196) There is no indication how the two flags are to be associated In 
most armies the two flags arc flown on separate poles which are sometimes crossed 

* Geneva Convention, art 22 

7 That is to say, those engaged exclusively in the collection, transport, and treatment of the 

wounded and the sick, and m the administration of medical units and establishments and the 

personnel of Voluntary Aid Societies of the belligerents and neutrals who fulfil the conditions 
laid down in paras 190-98 
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Cross on a white ground, delivered and stamped by competent Ch^XIV 
military authority 1 Such persons must, if they do not wear 
a military uniform, be m possession of a ceitihcate of identity 2 

215 The matenal of the medical service must, in order to obtain Marking of 
the benefits of the Convention, be maiked with the Red Cross on matena ** 
a white ground 3 

216 Cases with regard to the treatment of sick and wounded 
which have not been specifically provided for or mentioned in 
this chapter must be dealt with conformably to the general 
principles enunciated in the Geneva Convention 4 * * 

(vn) The Dead 

217 The dead must be protected against pillage and maltreat- Examina- 

mont 6 tloD » 

mcA1L protection, 

218 The military identification marks or tokens found on the and burial 
dead must be sent to the authorities ot the army or country to of the dead 
which they belong as eaily as possible 0 

219. Before the dead are buried or cremated they must be care¬ 
fully examined to see that life is extinct 7 

220 The articles of personal use, valuables, letters, &c , found 
on a field of battle or left by wounded or sick who die in medical 
establishments or units must be collected and transmitted to the 
persons interested, through the authorities of then: own country 8 

VII —Intercourse between Belligerents 
(i) Non-hosttle Relations m General 

221 Although the outbreak of war between States brings all 

the usual non-liostile intercourse to an end and closes the official vemenceof 
means of intercommunication by diplomatic channels, it is some- intercourse 
tunes unavoidable, and often convenient for commanders to c pen 
communication with the enemy for military purposes Further- 


1 Geneva Convention, art 23 Under the Geneva Convention of 1864 (art 7) the brassard 
could be slipped on and of! as it was merely “ allowed ” { admts ) and no directions were given 
as to how it should be worn It must now be " fixed ” {fixe), because it would bi gravely 
inconvenient if it could be put on and taken of! too easily ^Geneva Conference, 1900, Actes, 
pp 194-261) 

* There is no authorised form for cei tifkaU s of identity 1 he use of ccrtihcatt * may lead 
to frauds un'ess there are marks on them by which tht bearer can be recognised as llic rightful 
owner A certificate without such mark of recognition must be carefully scrutimztd and steps 
taken to verify the rights of the bearer to be in possesion of it 1 mger prints, photographs, 
and signatures are the most suitable recognition marks , but there may be difficulty as regards 
entering huger punt records or photographs , and in some countries signatures may not 
always be obtainable There should, however, be no difficulty in noting distinguishable marks, 
such as scars on the face, loss of fingers or portions of fingers, &c , and the apparent age, height, 
colour of eyes and hair 

* If the matenal is marked with the Geneva Cross only it cannot well be accepted as private 
property belonging to a Voluntary Aid Society, as the Cross is thedistmctive mark of the medical 
service of armies (Geneva Convention, arts ISand 19) To obtain the extra privileges referred 
to in paia 209 the matenal ol Voluntary Aid Societies should be marked, in addition to the 
Geneva Cross, with the name of the Society or some other means of identification 

The sixe of the Cross is not laid down It was proposed at the Geneva Conference, 1906, that 
all the vehicles of the medical service should be panned white and should have on them as large 
a Red Cross as possible Practical and economic objections led to the proposal being rejected 
{Aclcs, p 194) Red Cross marks visible by aircraft are specially important 

4 Geneva Convention, art 26 

» Ibul, art 3 

* Ibid, art 4 The Prisoners of War Information Bureau is the proper channel for the 
transmission (bee paras 102-112 ) bee also Field Service Regulations, Vol I, 1923 (Pro¬ 
visional), sec 186, p 230 and sec 209, p. 254 

7 Geneva Convention, art 3 There is, however, no obligation to bury or cremate them, 
although the principle that even the enemy's dead should be given bunal is generally admitted 

* Geneva Convention, art. 4. Thu also would appear to be the duty of the Prisoners of 
War Information Bureau. 
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more, humanity and convenience sometimes induce them for 
special reasons to grant certain relaxations m regard to the total 
cessation of the usual intercourse between the belligerent nations 

222. It is essential in all these non-hostile relations that the 
most scrupulous good faith should be observed by both parties, 1 
and that no advantage should be taken which is not intended to 
be given by the adversary 

223. The ordinary kinds of non-hostile rela Lions are comprised 
under the headings of parlementaires and flags of truce, armistices, 
capitulations, passports and safe-conducts, safeguards, and 
cartels 2 


(u) Parlementaires and Flags of Face 

224 The usual agents in the non-host lie intercourse of 
belligerent armies are known as parlementaires 3 

225 Their duties include every form of communication with the 
enemy in the field For example, the conveyance of a letter, or of 
a simple verbal message , a summons to suirender , negotiations 
for suspension of hostilities or for capitulation , settlement of the 
exchange of prisoners Arrangements may be made through 
parlementaires for the appointment of plenipotentiaries or agents 
for any purposes of special importance * 

226. Whilst m the performance of their duties, provided their 
conduct is correct, 6 they are entitled to complete m\lolability 6 

227 It is of the utmost importance that e\eiy soldiei in an 
army, from the highest to the lowest, should be thoroughly 
acquainted with the privileges of parlementaires and with the 
proper mode of receiving them, so that no untoward incident can 
possibly anse 

228. According to the Hague Rules, a person to be regarded as a 
parlementaire must be authorised by one of the belligerents to 
enter into communication with the other and must present himself 
under cover of a white flag 7 

229. Since time immemorial a white flag has been used as a 
signal by an armed force which wishes to open communication with 
the enemy This is the only signification that the flag possesses m 
International Law The hoisting of a white flag, therefore, means 
in itself nothing else than that the one party is asked whether it 
will receive a communication from the other It may, perhaps, 
only indicate that the party which hoists it wishes to make an 
arrangement for the suspension of arms for some purpose , but it 
may also mean that the party washes to negotiate for surrender 
Everything depends on the circumstances and conditions of the 


1 For good faith in other matters see para 140 above 

* See paras 105-106 as regards intercourse concerning wounded and prisoners 

* It has been thought desirable to adopt this word, for which the ancient verb “ to parley ’ * 
would seem good authority, from the Hague Rules it is current in all other armies in addition 
to an expression for “flag of truce” The use of the latter term by British manuals in the 


leading, as he is seldom the actual bearer of the flag Set note to arts 32, 33, 34 of the Hague 
RulesmApp 6 to this chapter 

4 The punishment forsending a flag of truce to the onemy “ treacherously or through toward 
ice ” or without due authority ' is given in A A 4 (3) and 5 (4) 

4 See Hague Rules, 33 and 34, and para 251 below 
• Hague Rules, 32 
7 Hague Rules, 32 
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particular case For instance, in practice, the white flag has come _ 

to indicate surrender if hoisted by individual soldiers ora small 
party m the course of an action Great vigilance is always 
necessary, for the question m every case is whether the hoisting of 
the white flag was authorised by the commander 

230. In consequence, when a white flag is hoisted the adversary 
need not necessarily cease fire 1 It is only by sending a parle- 
mentaire that an anangement can be come to It is absolutely 
necessary that the belligerent who hoists the white flag, because he 
wishes to communicate, should halt and cease firing , for otherwise 
the enemy is not certain that the hoisting of the white flag is 
authorised 

231 Fire must not intentionally be directed on the person 
earrjnng the white flag or persons near him z If, however, the 
persons near a flag of truce which is exhibited during an engage¬ 
ment are incidentally killed or wounded, it furnishes no ground for 
complaint* It is for the parlcmentaire to wait until there is a 
propitious moment, or to make a detour to avoid the dangerous 
zone The proper time to send a parlementaire is during the 
intervals of active operations, only in cases of extreme urgency 
should one be sent during an engagement 

232 No provision is made fsr opening communication with an 
enemy during the hours of daikncss, when a white flag cannot 
be seen 3 

233 The authorisation given to the parlementaire should be m The 

writing and signed by the tommandei of the force 4 authorisa. 

234 The commander to whom a parlementaire is sent is not NoobUga- 
obliged in every case to receive him 5 There may be a movement ttonto 

in pi ogress the success ot which depends on secrecy, 6 or it may, 
owing to the state of the defences, be undesirable to allow an anes 
envoy to approach a besieged locality In direct contrast, how¬ 
ever, to a former lule it is now no longer permissible—except m case 
of repnsals for abuses of the flag of truce—for a belligerent to 


1 Ihis is the view taken by all the authorities, eg , Anga, 1908, p 274, Longuet, 1901, 
p 233, Holtzrndorff, 1885-1889, iv, p 423, Knegsbrauch, 1902, p 29, American Instructions 
1863, art 1 12 The following instructions were issued by Gtutial Baron Nogi at the siege of 
Port Arthur, 1901 — 

a During the bombardment of a fortress, although a particular fort hoists a white flag, 
there 13 no necessity to cease firing on that fort Bombardment must be continual 
until an agreement is come to by the arrival of a parlementaire A special order to 
cease fire will then be given by the commander of the army 
b The same course will be pursued if all the forts hoist a white flag, but in this case a 
report will be made as soon as possible to headquarters Whilst waiting orders 
fire will be continued 

c If during a bombardment a parlementaire is seen leaving the enemy’s lines, fire must 
not on any account be stopped or relaxed in the direction from which he comes, 
but he must not be fired onintentionally (Anga, 1908, p 274 ) 

1 See sub para c of the last footnote 

* During the puisuit alter the battle of Mukden a body of Russian troops cam e up in the 
night behind a Japanese force and was heavily fired on To indicate his desire to surrender 


officer who was present 

4 The authorisations used in the Russo Japanese war were usually in the following form — 
“ I authorise by these presents Major General to 

Signed Commander in Chief 

of the Japanese Army besieging Port Arthur " (Ariga, 1908, p 304 ) 

8 rfague Rules, 33 

8 Thus, after the battle of Montebello, in 1859, the French refused to receive parlementaires 
from the Austrian lines, as it was essential to conceal certain movements 
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Ch XIV declare beforehand, even for a specified period, that he will not 
“ receive parlementaires 1 

235. It is permissible for a commander to declare subject to 
what formalities and conditions he will receive a parlementaire 
and to fix the hour and place at which he should appear 2 

236. An unnecessary repetition of visits need not be allowed 

237. The number of persons who may accompany the parle- 
mcntaire to the enemy’s lines, unless special authorisation for 
additional ones is given, 3 is limited to three a trumpeter, bugler, 
or drummer, a fiagbearcr, and an interpreter These are entitled 
to the same inviolability as the envoy lumself 4 

238 The parlementaire r ay however, come alone, carrying the 
white flag himself It is, however, advisable that he should at 
least have a trumpeter or bugki with lnm, for otherwise his 
character might not be understood quickly enough to prevent 
danger tc himself 6 

239 The parlcmentauc, mounted or cr. foot, as may be con¬ 
venient, provided with the necessary a toonsation, and accom¬ 
panied by the attendants permitted to mm, should approach the 
enemy •* outposts o lines at a slow pac e c As soon as he reaches a 
position where he can be seen and heaid, the trumpeter, bugler, 
or drummer should sound, and tl flag should be waved 

240. He should then advmcc at a walk towards the line, obey¬ 
ing any directions that may be signalled or given to him by the 
party sent out to meet and conduct him 7 

241 He has no right to enter the line at any point that he 
may wish, but may be direded to a piquet or detached post 
detailed to deal with traffi' tlnough the outposts If the distance 
to be tiaveised is considerable, he may be given an escort to it, 
or instructed lo rcacn it by retiring and approaching by another 
route 

242 If signalled or ordered lo retire, he must do so at once If 
he does not do so within reasonable time he loses his inviolability, 
ana is liable to be fired on or to be made prisoner If he does 
ictire, he may not be intentionally’ fired on or interfered with in 
any other way A battle need not, however, be brought to a 
standstill on Ins account, and if he is incidentally killed or wounded 
no blame can be attached to the belligerent concerned 


1 Kntgsbrattch 190’ (p >7), and ma iy text b lokspubhshi d aftir the lirst Hague Coi> fere nee 
of lS99sttll t< ach ihi former ruk asvd d Howi vi i, the contrary isckar]} apparci tfromthr 
report of lh( Hagm Coi fir- ce of 1899 (p 147) Oj tin other hand, it would stem pi rm^sibk 
for a bill grrent to n sort to reprisals aid to declare that lie will not recc ivt parkmentaires m 
case theeix m\ is guilty of a gross ibusi of th fligoftruci Su para 45 Zetseu 

2 Thus at the siogi of Port Arthur, Cxi t rral 15iron Nogi stipulated that the Russiai parlc 
mcntai re “should trrive it the firstlnu of tlir Japa es< aim> at the entrance of Shut shih yirg, 
on the mam road from Port Arthur to Chin Chou, on 17th April, 1904, before the first minute 
of 10 a in ’ (Angi 1908 p 277 ) 

•* rhis should be obtained in writing 
4 Hagui Ruhs, 32 

6 It is quite clear from the report of tin Hagui Conference, 1899 (p 147), that the park- 
mentairt may come quite alone, carrying the flag of tiuee himself Krtegsbrauch, 1902 (p 26), 
lays down tnat the parlrmentaire must be 4 clearly recognisable by usual ki own sigi s 
(white flag or in emergency a white handkeri hicf, Ac ) and calls (bugle a d trumpet calls, 
loll of the drum) visible and audibk fiom afai ” 

Krxe^sbrauch, 1902 (p 26), adds “horse holders ” to the p rso s already amed who may 
accompai y the piilani ntaire, but there is no authority for this, or for grantir g them it v ol 
ability The parly should b( strictly limited to the numbers allowed by the Hague Rules, 
unit's special authorisation is given 

6 Several unfortui ate incidents have occurred owing to the parlementaire ainvu g at or 
lea% n g the i nemy’s lirus at a gallop and being fared on m error 

7 For the detailed instructions as regards tne conduct of the outpos s, sec Fielel Service 
Rrgu’atiors, 1924, Vol II, Section 59, p 90 
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243. On arriving m the vicinity of the piquet or detached post, ch XIV 
the parlementaire should dismount with his party, leave it to wait Arrivals 
for him, and proceed alone on foot to the officer on duty and state enemy’s 
his wishes His attendants should not attempt to enter the lines lines 
with lum, and they must obey any directions given to them by the 
enemy 

244. A parlementaire cannot, as a matter of strict right, claim 
to pass the outposts, nor can he demand to be conducted into the 
presence of the commanding officer His message, if written, may 
be transferred to the officer receiving him, who should give a 
receipt for it, if it is verbal, the officer may demand that it should 
be reduced to writing, or delivered orally to such person as may 
be designated to receive it 

245 The greatest courtesy should be observed on both sides Courtesies 
If there is any conversation, the subject of the military situation 
should not be touched on, and great care should be taken to avoid 
giving or asking for information A parlementaire is not, however, 
forbidden to see and afterwards to report what his enemy does 

not hide 

246 The parlementaire should be treated with all the honours 
due to his rank, and, if thought desirable for his protection, a 
guard or escort should be provided for him 

247 Unless other instructions have been received, or the parle- 

mentaire has only a letter to deliver, the commander-in-chief 
should be informed through the ordinary channels so that the 
necessary orders may be obtained The parlementaire must wait 
until these arrive * 

248. All measures necessary to prevent the parlementaire from Measures 
taking advantage of his mission to obtain information are allow- 
able 1 Care should be taken that he and his party are prevented 
from communicating with anyone except the persons nominated 
to receive them If permission is given for the parlementaire 
to enter the lines for the purpose of negotiation, or if the officer of 
the piquet or post, or any superior officer, thinks it desirable for 
any special reason to send him to the rear, he may, and invariably 
should, be blindfolded, and be taken to the destination by a 
circuitous route 

249 The parlementaire should be permitted to retire and return 
with the same formalities and precautions as on arrival 

250 A commander has by the Hague Rules the right of detain- Detention 
ing a parlementaire temporarily if the latter abuses his position a mentmies, 
In addition, a commander has, by a customary rule of International 

Law, the right to retain a parlementaire so long as circumstances 
require, if the latter has seen anything knowledge of which might 
have ill consequences to the other army, or if his departure 
would have coincided with movements of troops whose destination 
or employment he might guess 

251. A parlementaire loses his right of inviolability if it is proved Misconduct 
in a positive and incontestable manner that he has taken advantage mentaires. 


I Hague Rules, 33 This applies equally to the members of the party who accompany him. 
a Hague Rules, 33. , 

0*10) L 
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of his privileged position to provoke or commit an act of treason 1 
He can then be put on his trial 

252. Any measures taken against a parlementaire or his party 
should at once be reported to the enemy 

253. The improper use of the flag of truce is particularly for¬ 
bidden 2 It constitutes an abuse of the flag of truce if the force 
which sends a parlementaire does not halt and cease fire whilst the 
parlementaire is approaching and is being received by the other 
party 

254. It further constitutes an abuse of the flag of truce if a white 
flag is made use of for the purpose of making the enemy believe 
that a parlementaire is about to be sent, when there is no such 
intention, and of carrying out operations under the protection 
granted by the enemy to the pretended flag of truce 

255. Every abuse of the flag of truce entitles the injured party 
to reprisals 3 

(m) Armistices 

256. During the continuance of war belligerent forces have 
sometimes occasion to suspend active operations within the whole 
or part of the region and theatre of war The mutual agreements 
made for such temporary cessations of hostilities are known, in the 
wider sense of the term, as armistices Although all armistices 
are essentially alike, in so far as they consist m cessation of 
hostilities, three different kinds must be distinguished, namely, 
suspensions of arms, general armistices, and partial armistices 4 

257 The Hague Rules 5 distinguish only between general 
and local armistices, apparently comprising both suspensions of 
arms and partial armistices under the term “ local armistices ” 

258 A suspension of arms is essentially a military convention 
of very short duration, concluded between commanders 
of armies or detachments in order to arrange some pressing local 
interest most frequently to bury the dead, or to collect and 
succour the wounded, 6 or sometimes to exchange prisoners, 
or to permit conferences, or to enable a commander to communicate 
with his Government or a superior in ordei to request or obtain 
orders 7 

1 Hague Rules, 34 Although a park montaire cannot in strictness commit an act of 
treason as regards the enemy, the word treason has been maintained m the Hague Rules 
because in some penal codes the instigator of an act of treason is considered an accessory — 
(HagueConference, 1899, p 147 ) In the translation of art 34 of the Hague Rules, trahison is, 
in error,rendered “ treachery, not u treason ” See App 6 to this chapter 

2 Hague Rules, 23(f) See para 150 

3 Sec para 234 above and para 452 et seq 

4 Six expressions have in the past been used in the British Army to signify a cessation of 
hostilities falling short of peace —Truce (as in the “ History of the War in South Africa," 
Vol II, jp 501), local truce, armistice, cessation of hostilities (as in the convention made after 
Majuba in 1881), cessation of arms (as in the negotiations preceding the surrender at Saratoga), 
and suspension of arms Yet they do not appear to have been employed with any exactitude, 
and even a further expression, a " cease fire for three hours " has not been unknown Other 
languages have no exact terminology either the Germans speak of Wajffenruhe and Wajfen- 
stills and> without exactly distinguishing between them, and kriegsbrauch, 1902, uses the term 
W affensMlstand only The French instructions distinguish between armistices and suspensions 
d armes It has been found advisable to follow the practice of the more authoritative publicisti 
m distinguishing three different kinds of armistices as in the text 

6 Art 37 

• L g, t at the siege of Port Arthur authority was given to the divisional generals of the 
Japanese army to arrange suspensions of arms for the removal of the dead, if they judged fit, 
without reference to the commander-in chief (Anga, 1908, p 294 ) 

7 Thus a suspension of arms was agreed upon at the siege of Belfort on 13th February, 1871, 
in order to allow the commandant to receive instructions from the French Government (see 
App 16), and on 9th August, 1898, the Governor of Manila requested a suspension of arms 
from Admiral Dewey which would allow him to receive instructions from Madrid 
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259. A suspension of arms applies only to the troops under the Ch XIV 

command of the officers who agree to it — 

260. Suspensions of arms have nothing to do with the war 
generally, or with political purposes, since they only serve a 
pressing military interest of local importance For this reason 
every commander of a force is, so far as the enemy is concerned, 
supposed to be competent to agree upon a suspension of arms, and 
no ratification on the part of superior officers or other authorities 
is required Such an agreement is therefore in all circumstances 
and under all conditions binding, although a subordinate com¬ 
mander who enters upon it without instructions may be held 
responsible by his superior 

261. A general armistice 1 suspends the entire military and naval General 
operations of the belligerents It is a formal interruption of the arimstice8 
war throughout the whole region and theatre of war, although for 
special reasons small parts of the belligerent forces and small parts 

m the theatre of war may be excluded from a general armistice 2 
General armistices are of a combined political and military 
character They usually precede the negotiations for peace, but 
may be concluded for other purposes 

262. Since a general armistice is of vital political importance, 
onlv the belligerent Governments themselves, or their commanders- 
m-chief, are competent to agree upon it, and ratification is always 
necessary Should an armistice which has been agreed upon by a 
commander-in-chief not find ratification on the part of his Govern¬ 
ment, hostilities can, after due notice to the enemy, at once be 
resumed without breach of faith 3 General armistices are fre¬ 
quently arranged by diplomatic representatives 4 

263. A partial armistice suspends operations between certain Partial 
considerable portions only of the belligerent forces, and within a armistices; 
fixed considerable zone only of the region and theatre of wai 

A partial armistice may be concluded for the military forces only, 
or for the naval forces only, for cessation of hostilities in the 
colonies only , for cessation of hostilities between two of the 
belligerents in case more than two are parties to the war It is. 


1 See Hague Rules, 37 

* Thus the armistice of Portsmouth (USA), of 5th September, 1005, was a general 
one The armistice of Pans, of 28th January, 1871, was likewise a gcneralone, although null 
tary operations in the departments of the Doubs, the Jura, and the COt^ d Or were ex< luded 
The assertion of Krxtgsbruuch, 1902 (p 42),that this armistice was not a general one, cannot 
stand in face of the fact that the hr t words of art 1 of the convention concerning it stipulate 
it to be “un armtsttet gintral ” (see Official Account of Franco German War (German original), 
2 Theil, 2 Band Anlage, No 156) 

3 The text is in distinct contrast to para 52 of Ch XIV of the fourth edition of this Manual 
The section referred to ran as follows “ A power to conclude an armistice is essential to the 
fulfilment by a commanding officer of his official duties, and therefore he is presumed to have 
had such a power delegated to him by the sovereign without any special command This 

{ >resumption of authority is so strong that it cannot be rebutted by any act of the sovereign, 
f an officer makes an armistice in disobedience to orders received from his sovereign he is 
punishable by his soverc gn, but the sovereign is bound by the armistice, inasmuch as the 
enemy cannot be supposed to have known of the limitation of authority imposed oa the officer ” 
In face of the fact that theory and practice are united upon the rule that a general armistice 
concluded by a commander-in-chief requires ratification on the part of the Government,it is 
impossible to adhere to the opinion thus expressed 
* The armistice at the close of the Franco-German War was concluded by diplomatic 
representatives—Count von Bismarck and Jules Favre, the general armistice at the dose of 
the Russo Japanese War was oonduded at Portsmouth (U S_A.) by diplomatic representatives, 
but the detailed conditions for the armistice in Manchuria were settled by the military author¬ 
ities The armistice with Germany in 1918 was signed by Marshal Fochand Admiral Wemysson 
behalf of the Allied and Associated Powers, and by Herr Erzberger, Secretary of State, Count 
v Oberndorfl, Minister Plenipotentiary, Major-General v Winterfeldt and Captain Vanselcw 
(German Navy) oa behalf of Germany (Sec App 17 ) 

(1210) L 2 
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XIV however, always a condition that a considerable part of the forces 
and the region of war must be included, and that the cause for 
which it has been concluded is not only some pressing local interest, 
as in the case of a suspension of arms, but one of a more general 
character, such as a general exhaustion of the opposing belligerent 
forces in one part of the theatre of war , the outbreak of a virulent 
infectious disease m the opposing camps , an earthquake , or any 
other cause, the requirements of which cannot be satisfied by a 
mere suspension of arms, but do not demand a general armistice 

264. Commanders-in-chief of the forces concerned are presumed 
to be competent to conclude partial armistices, and ratification on 
the part of their Governments is not required unless specially 
stipulated m the convention for the arrangement of a partial 
armistice Commanders, however, are responsible to tlieir own 
Governments in case they agree upon partial armistices without 
having special authorisation for that purpose 

265. The rules which follow are common to suspensions of arms, 
general armistices, and partial armistices 1 2 

266. An armistice is not a partial or temporary peace , it merely 
suspends hostilities without putting an end to the war, and only 
suspends them to the extent agreed upon by the commanders 
concerned 

267. If an officer makes an armistice containing stipulations too 
favourable to the enemy, the engagement cannot be invalidated on 
that account 

268 On the other hand, an officer who concludes an armistice 
can entei upon engagements w ith regard to such points only as are 
within the range of the conduct of the war itself A commander 
cannot agree to the transfer of sovereignty over a territory, or 
stipulate for permanent rights to be conferred on the inhabitants 
of a country Such powers are neither within the range of the 
conduct of the war nor necessary for the success of the operations 
of war i 

269. An officer has likewise no power to agree to such a clause in 
an armistice as concerns troops or a district not under his 
command 3 

270. An armistice binds the contracting authorities from the 
date at which it is concluded It must, however, be published in all 
the places to which it relates, for the purpose of controlling the acts 
of individuals It is the duty of the contracting authorities, 
therefore, to notify an armistice officially and m good time to all 
commanders and to the troops Hostilities are suspended im¬ 
mediately after the notification, or at a fixed time, as may be 
arranged 4 


1 Lor the sake of brevity, the word “ armistice ''alone will, therefore, be used in the remainder 
of this chapter to include ail three 

2 Thnng, p 298 

* General armistices being of vital political importance, belligerents may arrangeany matters 
they think fit in them, as, for instance, evacuation of certain territory, surrender of a certain 
fortress, and the like Thus the Pans armistice of 28th January, 1871, which was granted to 
the Government of National Defence in order to permit it to%old elections ana ascertain whe¬ 
ther the country desired that the war should continue, or if not, on what conditions peace 
should be made, contained the conditions of the surrender of Pans The armistice proposed 
in Korea at the close of the Russo Japanese War contained a clause fixing the evacuation of 
certain territory 

4 The armistice beween the Allies and Germany m 1918 (see App 17) came into force at 
the eleventh hour of the eleventh day of the eleventh month. 
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271. Should an officer, ignorant of the fact that an armistice has Ch. XIV 
been made, commit an act of hostility by capturing towns or taking 
prisoners, he is not punishable for the act, although the State to 

which he belongs is bound to restore them Nor can individuals, 
or the State, be held responsible for any deaths or damage arising 
out of such an act, unless they have been guilty of negligence or 
breach of faith in making known the armistice 

272. No one is bound to believe a notification by the enemy 
that an armistice has been concluded History furnishes many an 
example giving warning against too easy credulity in this respect 1 

273. A special form for the convention of an armistice is not Form of 
prescribed 2 * Wherever possible the agreement should be in armistices 
writing, in order to avoid complications and to have a record, should 
differences of opinion arise Every endeavour should be made to 

give very great precision to the statement and to draft it with 
absolute clearness As soon as it is signed, the stipulations of 
the convention for the armistice are absolutely binding upon the 
contracting parties, and must be observed with the utmost strict¬ 
ness It is of the utmost importance that the meaning of the 
instrument should in no way be arbitrarily interpreted by either 
party 8 

274. It is advisable that the convention for an armistice should 
be drawn up in duplicate in the languages of both belligerents, 
each side retaining a copy m each language 4 * 

275 The duration of an armistice may be for a definite or Duration 
indefinite time, and with or without a further period of notice of Armistices, 
expiration 


1 Such an example is, for instance, the approach by the French to the bridge over the 
Danube at Florisdorf on 13th November, 1805, under pretence that there was a suspension of 
arms pending completion of the negotiations for peace (Mtmoires du GtnCra] Rapp, p 59) 
Another example is the following —Bluchcr, with 5,000 men, escaped from General Lasalle 
at Weissensee, on 10th October, 1800, by sending a parlcraentaire to assure him that a six 
weeks’ armistice had been concluded, which was not the case (Despatch No 2587, with 
Lasalle’s report, Murat to Napoleon, in Le tires et documents pour servtr a l histoire de Joachim 
Murat/' Vol IV ) Notifications have, however, erroneously been made in perfect good faith 
Thus, during the operations between the troops commandfed bv General von Manteuffel and 
General Clinchant in the southeast of France on the 29th January, 1871, a 1 rencti 
general staff officer handed to the commander of the 14th German Division a despatch from 
General Clinchant, to the effect that an armistice for twenty-one days had been concluded on 
the 27th January, and that this was to be notified to the enemy No armistice was concluded 
until the 28th, and then the operations of these particular troops were excluded from its effects 
( Krie^sbrauch , 1902, p 43 ) 

■ The armistices agreed on by the Japanese and Russian nlempotcntiaries at Portsmouth 
(USA ,)on 5th September, 1905, the protocol of the conditions of the armistice concluded in 
Manchuria on 13th September, 1905, and the convention for the suspension of arms at the siege 
of Belfort, 13th February, 1871, as well as certain forms drawn up by Lord Thring, are given 
for reference tn Apps 10 to 16 at the end of this chapter The armistice agreed upon between 
the Allies and Germany in 1918, dated the 11th November, 1918, is set out m App 17 

* The dangers of indefiniteness in matters connected with an armistice may be illustrated 
by the incident at the attack on Rome in 1848 On 17th May, 1848, a verbal arrangement for 
an armistice without fixed details was made by M de Lesseps, acting for the French, and the 
Roman authorities On the 1st June, General Oudinot, the French commander, wrote to 
General Rosselh, commanding in Rome, that he had received instructions to recommence 
operations at once But in consideration of the French residents in Rome, he oontinued, 
“ je differe l’attaque de la place jusqu lundi matin ” (5th June) The Roman officers inter¬ 
preted this to mean that the French commander would not commit any hostile act until the 
morning of the 5th June , but he took it to signify merely that he would not attack the per¬ 
manent fortifications of Rome until that time, and was free to commence operations anywhere 
short of them Consequently, in the early hours of the 3rd June, the French surprised and 
captured two villas in tne outpost position covering the enceinte of Rome, and thereby deter¬ 
mined almost without a shot the fall of the city (Ganbald/s Defence of the Roman Republic, 
byG M Trevelyan, 1907, pp 344,345) 

4 Cases have occurred in which belligerents have agreed to use the language of a particular 

nation instead of their own. 
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Cb XIV 276 . If its duration is indefinite the belligerent parties may 
““ resume operations at any tune, 1 provided always that the enemy 
be notified so that the recommencement of hostilities may not be a 
surprise 2 

277. If the duration of an armistice is definite and fixed, 
hostilities may be commenced without previous notice at the 
moment it expires 

278. An armistice commences, unless another time is expressly 
mentioned, at the moment it is signed , the date and hour of 
the completion of signing should therefore be recorded on it 

279. In the case of a short armistice the number of hours should 
be stated 3 If an armistice is agreed on for a number of days it 
terminates at midnight of the last day 4 It is always necessary, 
in order to prevent misunderstandings, to state that the armistice 
commences at a certain hour on one day and ends at a certain 
hour on another day, for otherwise the commencement and 
termination are uncertain 5 

280. It is advisable, especially in the case of a short armistice, 
for the belligerents to agree to indicate the commencement of the 
cessation of hostilities by some signal for example, by each party 
hoisting a flag, and keeping the flags hoisted until the termination 
of the armistice, and lowering them simultaneously 

281. An armistice may be prolonged under the same conditions 
as it was concluded 

Actions 282 During an armistice the belligerent foices which it affects 

forbidden must of course cease fire , they must not attempt to gain ground , 
mitted 1 " ln a siege they must not push on with parallels and saps In a word, 
during all offensive measures of whatever nature, and any action or move- 
stiGes jnejj-fcg w hich the enemy might have been able to prevent, are 
forbidden The belligerent forces are, however, permitted to do 
anythmg which will tend to the improvement of the situation after 
the expiration of the armistice and assist the continuation of the 
struggle, unless they are expressly prohibited by the text or sense 
of the agreement For instance, troops may be trained new forces 
recruited, arms and ammunition manufactured, reinforcements 
and supplies brought up, 6 and troops shifted from one position to 
another inside the lines 

283 The question what defensive measures—for instance, what 
repairs of fortifications—may w ithou t perfidy be undt r taken during 
an armistice has been much debated, and is one on which various 


1 Hague Rules, 36 

* Hague Rules, 36 This says, ** provided always that the enemy is warned within the time 
agreed upon, in accordance with the terms of the armistice ” It might possibly be niter 
preted to mean that if bo time is mentioned hostilities may be resumed at any moment, but 
such an interpretation would not be admissible 

8 An armistice made for 24 hours on the 1st January at 6 p m ends on 2nd January at 6 p m 

4 Thus an armistice concluded at any hour on 1st January for 21 days expires at midnight 
of the 2l£t/2tad January An armistice concluded tor 21 complete days would terminate 

at the same how as the commencement after the number of complete days bad clapsed 

6 Snppostmg an armistice is made from the 1st May to the 1st August, without mentioning 
hoow, questions have been raised whether the days named are both included or b th excluded 
The usual mode of reckoning timem England in legal documents is to include the first day and 
to exclude the last Consequently in the above case, according to English law, the truce b( gins 
at the moment on which the 30th April ends and ceases at the moment at which the st August 
begins, that is, nudmght 31st July/ 1st August (Thnng, p 299 ) Some publicists, however, 
exclude the fens* day and include the last 

4 In the armistice concluded at Portsmouth (USA) between Japan and Russia, it was 
statedin art 4 that" during the armistice noreinforcements may be sent to the theatre of war 
Those who are on the way from Japan may not be sent north of Mukden ,and those on the way 
from Russia may be sent south of Harbin M Ariga, 1908, p 548 ) 
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opinions have been held It is best settled by a definite arrange- Ch XIV 
ment 1 As it is impossible to check what goes on within the — 
enemy's territory behind his lines, it is useless to impose elaborate 
conditions, the execution of which cannot be verified 

284. If an armistice is declared without conditions, nothing 
more than a total cessation of hostilities along the front of both 
positions is required 

285. The conclusion of an armistice gives a besieged fortress 
no right to introduce provisions either for the garrison or civil 
population It may, however, be arranged to supply them so that 
at the end of the armistice the forces are in the same position as at 
the beginning 2 

286. The situation in occupied territory 3 remains the same 
during an armistice as during hostilities 

287. It is usual to return any prisoners or property that may Prisoner* 
be captured m any action that takes place by ignorance or accident 

after the conclusion of an armistice 4 There is no obligation to 
return deserters who come over during an armistice Although 
to receive and harbour them has by some writers been declared to 
be an implied act of hostility, the practice of war takes a contrary 
view 

288. It is not necessary to discontinue espionage during an Espionage, 
armistice, 5 but the risks incurred by the perpetrators are the 

same as at other times 

289. In the terms of the armistice there should be fixed a neutral Neutral 
zone, between so-called lines of demarcation, sufficiently wide to rOIle • 
prevent any sort of conflict between the troops No persons 
having the least connection with the armies should be permitted to 
enter this zone on any pretext, except as parlementaires or their 
parties, or by agreement for collection of dead and wounded 6 

It must, however, be emphasized that such neutral zone does not 
exist unless it be specially stipulated by the armistice 

290. In order to create a zone it may be necessary for one side 
or both sides to evacuate territory 7 * 

291. A road or roads should be fixed by which all commumca- intercourse 
tions between the two armies must pass during the armistice dunB ? 

r ° armistices 


1 In drawing up the protocol of the armistice concluded in Manchuriaon the 16th September, 
1905, it was proposed by the Russian envoy to forbid all " acts of hostility ” This was con 
sidered too vague by the Japanese, and to avoid all difficulty it was arranged that each adver¬ 
sary should do what he liked inside his front line, except acts of combat and the sending of 
reinforcements (as mentioned in the last footnote) All acts, offensive and defensive, were 
permitted so long as they did not touch theenemy’slme In the suspension of arms concluded 
at Belfort on the 13th February, 1871, it was inerelv agreed that “ tne two parties will rest in 
their present positions ’ In the armistice after Majuba, in 1881, it was agreed that “ each side 
promises to make no forward movement in advance of its present position, neither by armed 
parties nor by scouts, bu t each retains its liberty of movement within its own lines * 

* The armistice proposed at Pans in November, 1870, was not concluded, as the Germans 
refused to permit revictualment The leading case is the armistice of Trcvisa, 1801, in which 
it was permitted to send provisions to the garrison at Mantua every ten days The amount 
was fixed at 15,000 rations of flour and 1,500 of forage, and other food in proportion The 
inhabitants were allowed to receive the necessary provisions from time to time, but the French 
army was left free to take such measures as should be judged necessary to prevent the quantity 
exceeding the estimated daily consumption in proportion to the population 

8 For definition of 11 occupied territory,” see para 341 below 

4 See, however, para 300 below 

* For example, it is stated in General Baron von Maying's Aus nwnen Leben Yorke’s 
translation, p 299) that BlUcher’s system of espionage continued at work during the armistice 
of August, 1813 

* In the case of a suspension of arms for this purpose it maybe sufficient to fix ahne instead 
of a zone It is generally desirable to define the zone orhne on maps 

7 This was proposed in the armistice between the Japanese and Russians in Korea For 

the terms of the armistice with Germany (1918), see App 17 
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292. As a state of war continues to exist during an armistice, 
and as the goings and comings of the inhabitants in the positions of 
the two armies, and m the neutral zone, may offer inconvenience 
and facilitate espionage, it rests entirely with the contracting 
parties to settle in the terms of the armistice how far the relations 
imposed by war between the belligerent forces and the inhabitants 
of occupied territory and between the inhabitants of the belligerent 
countries are modified 1 

293 If nothing is said about inhabitants, each party has an 
absolute right to settle the question according to his own con¬ 
venience m the territory o\er which he has power Usually the 
intercourse between the two territories remains suspended just as 
during actual hostilities 

294 Any serious violation of an armistice by one of the parties 
gives the other party the right of denouncing it, and in cases of 
urgency hostilities can even be recommenced at once, 2 although 
a certain time between giving notice of cessation and resumption 
of hostilities may have been stipulated for I he violation must, 
however, be a grave one to justify a denunciation, and still graver 
to authorise an immediate resumption of hostilities 3 

295. A dehberate advance or pushing on of works beyond the 
line agreed upon, 4 the seizure of any point outside the lines, 
or the utilization of the occasion to withdraw troopb from an 
unfavourable position commanded by the enemy, 5 or any violation 
of an express condition would, as a rule, constitute a grave 
breach 

296. It would be perfidy to denounce an armistice for a motive 
or under a pretext more or less specious and to surprise the enemy 
without giving him time to put himself on his guard 

297. Unless there be great urgeney, there should always be a 
delay between denunciation and resumption of hostilities 

298. The existence of an armistice is no reason for the relaxa¬ 
tion of vigilance m the service of protection, or of the readiness of 
troops for action, or for exhibiting positions to the enemy which 
he could not detect during combat 6 

299. The violation of the terms of an armistice by individuals 
doe3 not entitle the injured party to do more than demand the 


1 Hague Rules, 39 

1 Hague Rules, 40 

* Hague Conference, 1899, p 148 

4 Tims, on the 33th August, 1813, during the armistice which was to expire on the 17th 
August, BKtcher received, information from various commanders that French patrols had 
entered the neutral zone, and that requisitions were being earned out m it He considered 
huuself absolved from respecting it, and issued orders to advance into it that evening, but not 
to cross the enemy’s line unless attacked (Herbstfeldzug, 1813, by Major Friedrich, p 259) 

* The withdrawal of troops who are out of <ught of the enemy is not perfidy, and may in 
certain circumstances be considered a ruse Should knowledge of the move come to notice, 
it would not as a rule a fiord cause for immediate resumption of hostilities unless specially 
forbidden in the agreement. If the situation is such that a withdrawal unhindered (as at 
Mukden, see para. 151, footnote) would be of great advantage to the enemy, the armistice 
should be refused* 

* A1 the second battle of Fredericksburg, 5th May, 1863, the Federals discovered the weak¬ 
ness of General Barksdale's force dunng a suspension of arms to collect the wounded after the 
second repulse This knowledge gave them courage to persevare and succeed (Military 
Memoirs of a Confederate, by General E P Alexander, p 351 ) 

In the suspension of arms at Wynne's Hill, during the relief of Ladysmith, many of the bur¬ 
ghers of the South African Republic stood up and thus disclosed the position of their trenches, 
which until than had not been located by their opponents (History of the South African 
War, Vol II, p 002 ) 
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punishment of the offenders and compensation for the losses Ch XIV 
sustained, if any 1 There is no justification in such circumstances 
for a renewal of hostilities, unless the behaviour of these individuals 
is approved of or sanctioned by their superiors If, however, the 
violation of the armistice by individuals acting on their own 
initiative be repeated, and it should become evident that the ad¬ 
versary is unable to repress such abuses, there might be no other 
way, after proper protest, to obtain redress except by denouncing 
the armistice 

300. Soldiers captured m the act of breaking an armistice must 
be treated as prisoners of war, since the responsibility for such a 
violation lies not with them but with the commander 2 Should 
an individual soldier be captured who without orders committed a 
hostile act during an armistice, he may conveniently be handed 
over to his commander for punishment 

(iv) Capitulations 

301. Capitulations are agreements entered into between the Nature of 
commanders of armed forces of belligerents concerning the terms 

of surrender of a body of troops, a fortress or other defended place, 
or of a particular district of the theatre of war Surrenders of 
territory are sometimes designated as evacuations 3 

302. The commanders of armed forces are presumed to be 
invested with powers to agree to capitulations, but they are 
responsible to their Governments should they exercise these powers 
in cases other than those of necessity 4 

303. Capitulations are, both in character and purpose, purely 
and exclusively military agreements, involving the abandonment 
of resistance by the portion of the enemy's forces which capitulates, 
and, as a rule, their becoming prisoners of war Capitulations 
should therefore contain nothing but military stipulations The 
questions at issue in the case of the surrender are the immediate 
possession of the place and the fate of the troops The capitula¬ 
tion must therefore be limited to these questions in their local 
military sense, but conditions concerning the inhabitants and their 
privileges may nevertheless be inserted 5 

304. Stipulations in a capitulation to the effect that the irreguiai 
surrendering troops shall never again bear arms against the forces sttpuia* 
of the conquering State, or that the sovereignty of a place or 1 ons 
territory shall change hands would be invalid, inasmuch as power 

for such extensive purposes belongs only to the sovereign power 
of the State and cannot ever be presumed to be delegated to com¬ 
manders 6 Such stipulations can become valid only on condition 


1 Hague Rules, 41 

* See, however, para 287, above 

8 E g , the evacuation of Portugal by the Trench under the terms of the Convention of 
Cintra, 1808 

4 See para 310 below 

The punishments for shamefully delivering up any garrison, place, post, &c , or doing any 
act calculated to imperil the success of H M forces (which might include granting too lenient 
terms to the enemy) are dealt within the Army Act, s 4 

6 See para 320 below. 

6 Thrmg, p 301. 
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Ch XIV that they are ratified by the political authorities of both 
belligerents 1 

autSontie# 305 The surrender of a place or force may be arranged by the 
political authonties of two States without the intervention of the 
military authorities 2 , in this case the convention may contain 
other than military stipulations 

306 The competence of a commander to accept conditions of 
capitulation is limited to the troops immediately under his com¬ 
mand and does not necessarily extend to detached forces, or to all 
the forts of a fortress To avoid misunderstandings, capitulations 
should invariably state to what extent detached forces and 
outlying defences are included in the surrender of the main body 3 

307 Similarly the competence of a commander to grant con¬ 
ditions of capitulation is limited to those the fulfilment of which 
depends entirely upon the forces under his command 4 If he 
agrees, without the instructions of his Government, to conditions 
the granting of which is not implied in his powers, or the fulfilment 
of which depends upon forces other than his own, and upon superior 
officers, they may be repudiated 

308 Great care must therefore be taken before concluding any 
capitulation to ascertain that the competence of the opposing 
commander to complete the convention is unequivocal 5 6 

309 Should one of the parties insist on the condition that 
the consent of the sovereign or his Government must be obtained, 
this ought to be definitely stated in the convention In these 
circumstances the party granting such conditions should be careful 


1 The Convention of the capitulation of Virdun, 8th November, 1870, stipulated in art 1 
that the surrender was made on the express condition of the retrocession of the fortress and 
town to France at the conclusion of peace. This exceeded the powers of the contracting 
commanders, and created no obligation for their n spectivegovernments 

The text of the Convention is given in von Tiedemann’s Festungskrieg, 1870-1, p 129 It is 
not givemu the German ofliciaJ history of the war 

2 As, for instance, the surrender of the forts and garrison of Paris, which was included m 
the general armistice of the 28th January, 1871 signed by Count Bismarck and M J ules Tavre 

8 Hague Conference, 1907, \ctes, Vol III, p 25 1 he in elusion of Vcd< 1 s division and other 

French troops in Andalusia, in the capitulation of Dupont at Baylen, 1808, is an example 
of the practice 

* Thus, the Spanish authorities who signed the Convention of Andujar (Baylen) exceeded 
their powers by promising to send Dupont’s army home by water As the British flee t com 
manded the sea and was blockading Rochefoit, the port which the capitulation assigned for the 
landing of the captive army, the concurrence of the British authorities was necessary before the 
Spaniards could carry out the agreement 

6 The capitulation of El Ansh of the 24th of January, 1800, made between the Irench 
General K16c>erand the Turkish Grand Vizier,and approved by the British Admiral, Sir Sydney 
South, is an illustration of amn valid convention It wasagretd that the I jench Army should 
evacuate Lgypt, and be transported to France in vessels provided by the Turkish Government 
Sir Sydney Smith was, however, only a local commander, and junior to Lord Keith, commanding 
the British Mediterranean fleet The latter had on the 8th January, 1800, received from his 
Government secret orders not to agree to any capitulation stipulating the free return of Kldber’s 
troops to France Yet Sir Sydney Smith did not receive instructions based on these orders 
until the 22nd of February, after he had approved of the terms General kldber was notified 
by Lord Keith of the orders of the British Government, and he recommenced hostilities The 
British Government, however, on being informed of Sir Sydney Smith s action, though 
disapproving of it, confirmed the convention on the 28th March, 1800 Menou, the successor 
of Kldber who had meantime been assassinated by an Arab, refused, as hostilities had been 
recommenced, to carry out the original convention (A leber, sa vte, sa correspondence, p 444 (t 
seq Alison, History of Europe, chapter XXXIV) 

The capitulation of Dresden, agreed between General Gouvion St Cyr and General* 
Count Klenau and Tolstoi, on the 11 th November, 1813, which permitted the French garrison 
to return to France there to await exchange, was invalidated on the 19th November by Prince 
Schwarzenburg, on the grounds that it was not approved of by the allied sovereigns, Klenau 
and Tolstoi were removed from their commands, and the French became prisoners of war 
Asunilarfate befell the capitulation of Dantzig, agreed between General Rapp and the Duke 
of Wurtemburg on the 29th November 1813 Owing to the ease and rapidity of communi¬ 
cation such mistakes should not be possible in modern warfare 
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to provide against any disadvantage resulting from non- Ch XIV 
ratification w 

310. Abuse by a commander of the power vested m him does not 
of itself render invalid any compact which he may make with the 
enemy If, however, he surrenders when he might have continued 
the defence, or upon worse terms than he might have made, or if he 
grants too lenient terms, he is accountable to his own Govern¬ 
ment for his misconduct 1 

311. As capitulation means the act of surrendering to an enemy Surrenders 
upon stipulated terms, individual soldiers or parties of soldiers who 
throw down their arms and surrender do not capitulate, but 
surrender purely and simply Yet it may occur that small 
detached parties, or even individual soldiers, intend to surrender 

upon stipulated terms , in such a situation they are necessarily 
left to their own discretion, and the senior of the party or the 
individual, so far as concerns the party or his own person, may do 
everything which a commander might do with respect to himself 
and the troops under his command 

312. Negotiations for surrender may emanate from either side Negotiations 
The intention to surrender is frequently indicated by the hoisting 

of a white flag, and parlementaires are then sent to arrange for a 
suspension of arms and draw up and sign the capitulation 2 In 
many cases, however, the negotiations have been carried on without 
interruption of hostilities, and the white flag has been hoisted 
subsequently by arrangement as the sign of surrender 

313 No rules exist regarding the form of capitulations They Form of 
may therefore be concluded either orally or in writing, but for the 
reasons given m the section on armistices, 3 it is most desirable, 
except m the case of unconditional surrenders, that they should be 
in writing In the convention every condition, including the time 
and manner of execution, must be laid down in the most precise 
and unequivocal words Usually the terms are given m a number 
of articles, while the details of execution and local interests are 
dealt with m an appendix 4 

314. In the terms of a capitulation the fate of the capitulating 
troops or of the surrendered fortress may be settled in the most 
varied manner, from unconditional surrender 5 6 to mere evacuation 
of territory under honourable conditions 


1 See para 302 above 

Marshal Bazaine was tried and convicted for the capitulation of Metz The granting of the 
Convention of Cintra to Marshal Junotiu 1808 was the subject of a court of inquiry 

a See paie 224 

At Sedan, 1870, and at Manila, 1898, when the white flag was hoisted on the walls by the 
defenders, parlementaires were sent from the attacking forces Official account of the Franco- 
German War, Parti, Vol II, p 402, and Report of General Wesley Merritt (Report of Major- 
General Commanding the Army), 1898, p 43 

The question of the significance of the white flag and the action to be taken when it is exhib¬ 
ited has been discussed in para 229 et seq 

* See para 273 above The terms of the capitulation of Port Arthur are given in App 18 
at the end of this chapter 

4 Eg, m the capitulations of Metz and Port Arthur 

The last article in the capitulation of Verdun, 1870, was the following —** Special points 
which may require settlement shall be arranged for in an appendix which shall have the same 
force as the present convention ” 

6 As in the case of Pfalzburg on the 12th December, 1870 After a four months' siege, 
provisions being exhausted, Commandant Taillant destroyed his artillery, rifles, and ammuni¬ 
tion, and everything that the enemy could utilize for the purpose of war or exhibit as a trophy, 
and then informed the enemy that he surrendered at discretion Other Instances are the sur¬ 
render of Osman Pasha after the final sortie from Plevna on the 10th December (87 7,and of 
General Cronje at Paardcburg m I ebruary, 19QU, 
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315. The expression “ with the honours of war," which is some¬ 
times used m capitulations, is usually construed to include the 
right to march with colours displayed, drums beating, bayonets 
fixed, and swords drawn , but the details of such arrangements 
should be precisely stated m the articles 1 

316. Even if a capitulation is unconditional the victor has 
nowadays no longer the power of life and death over his prisoners, 
and is not absoKed from observing the laws of war towards them 

317 The Hague Rules only contain one article on the subject of 
capitulations, and this enacts that they must take into account the 
rules of military honour 2 The Hague Rules require, therefore, 
supplementing by the customary rules of warfare 

318, The principal questions to be settled in the terms of a 
capitulation are —the fate of the capitulating troops and of any 
persons who may have assisted them, the handing over of material, 
the disarming of the troops, the pointing out oi the mine defences, 
the evacuation and taking possession of the place, and the arrange¬ 
ments for the care of the sick and wounded Usually the troops are 
formally declared to be prisoners of war, but the surrender may be 
made conditional on the situation being altered by the arrival of 
a relieving force within a certain period of time 3 

319 Provision may be made that the surrendering force shall 
not in every detail be treated as prisoners of war—for instance, 
that officers shall be allowed to retain their side arms 4 It may 
also be stipulated that the officers or soldiers shall be released on 
parole 5 , that officers shall be permitted to retain the services of 
servants , that inhabitants who have assisted the troops as com¬ 
batants or otherwise shall not be punished, and shall be released 
giving up their arms 6 , that civil officials are free to leave , that 
crvil and military archives shall remain in custody of the officials 
of the vanquished party When the evacuation or surrender of 
territory is the subject of the convention it may be desirable to 
make special provision respecting the inhabitants 7 

320 It may be necessary to arrange for taking over the civil 
government and government property, to fix the exact time of the 
transfer of authority, to arrange for lists of the prisoners to be 
made and for the repatriation of prisoners, and to stipulate that 


1 The most favourable terms in the Franco German War were granted to the garrison of 
Belfort under Colonel Denfert Rochereau, who suirendered undennstructions from his Govern¬ 
ment 

M In recognition <rf their brave defence the garrison are allowed free withdrawal with the 
fionours of war They will take away the eagles, colours, arms, horses, carnages, and the 
military telegraph apparatus, as also the baggage of the officers and kits of the men and the 
archives of the fortress " (Official Account of the Franco German War, Part V, Vol III, 
App CLXXII ) 

2 Hague Rules, 35 (first paragraph) 

3 As at Ulm, in 1805 art 5 of the terms of surrender, which reads —“ If before midnight 
25th October (inclusive) Austrian or Russian troops relieve the town from any side or gate the 
garrison may leave freely, " &c 

4 It should be distinctly stated whether or not this allows them to wear their swords at ah 

times during captivity 

6 It is very undesirable to ask for favourable terms for officers which do not apply to the 
men 

8 This was done at Metz and at Port Arthur As regards the private property of prisoners 
of war which is not portable, see para 71 ante 

7 The capitulation of the Cape of Good Hope to the British in 1795 provided for the prero 
gativei enjoyed by the inhabitants of the Colony, the recognition of the paper currency, the 
maintenance of public worship ,the immunity of private and public property, and the modi 
fleation of taxation (Bulletins of the Campaign, 1795, pp 160—1 ) 
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certain forts or positions shall be handed over at once as a pledge of Ch XIV 
the fulfilment of the capitulation 1 

321 The handing over of forts, arms, and material, and the Handing 
transfer of authority can best ba arranged by committees composed over 

of members of both armies 2 

322 It is a customary rule of International Law that as soon as Damage 

a capitulation has been signed the vanquished commander must destruction 
abstain from all destruction, damage, and injury of the works, war after 
material, and stores, unless he is entitled to interfere with them by 
the conditions of surrender 3 Nothing, however, prevents a com¬ 
mander who intends to surrender from destroying fortifications, 
war material and stores, the possession of which might assist the 
enemy, providing he does so before signing the capitulation 4 

323. Once the terms of capitulation are settled they must be Breaches of 
scrupulously observed by both parties 5 , a serious breacli of the £^ tuJa " 
accepted conditions of a capitulation entitles the adversary to an 
immediate renewal of hostilities without further notice 

324 A capitulation may be denounced if a party to it formally Denuncia 
refuses to execute any clause which has been agreed upon, and it tlons 
may be cancelled if it was obtained by a breach of faith 6 It 


1 As was done at the capitulations of Paris in 1871 nd Port Arthur in 1904 
* In the appendix to the teims of -.urreudrr of Port Arthur, four committees were appointed, 
each to sccun the HKcrulion of a particular article of the Convention The first committee 
dealt with arms, ammunition, and material of war, and was subdivided into four sub comraitte< s 
which settled respectively (i) forts, batteries arms, ammunition, &c , of the land forces, 
(n) war vessels and shipping , (in) supplies , (iv) removal of dangerous object-, lhe second 
committee dealt with p< rsonnel, the third witn the sick and wounded and the fourth with the 
civil administration, finances, and the civil inhabitants (Ariga, 1908 pp 310-12) 

The terms of th- capitulation of Port Arthur, being drafted in accordance with the best 
precedents, are given m App 18m the original English text The following conventions for 
capitulation are, among others, worthy of study — 

(See Trevelyan’s American Revolution, Part III, p 224 
et seq ) 

(Sec Bulletins from the London Gazette, 1795 p IbO ) 
(See Kkbcr’s Correspondance by Pajol, 1851 p 430 ) 

(See Aloinberteand Cohn s Lampagnt de 1805 en Allentagne, 
p 851 etseq ) 

(See Oman's Peninsular War, Vol I, p 625 ) 

(See Oman's Peninsular War, Vol I, p 621 ) 

(See Mtmoires de Gouvton St Cyr, Vol IV ,p 484 et seq ) 
(See Alt moires du General Rapp , p 434 et seq ) 


j (See Official Account of the Franco German War ) 

(See Correspondence respecting affairs of South Africa 
C 2950 1881, Nos 50,63) 

(See Annua! Report of the USA War Department for year 
ending 30th June, 1898, pp 43 and 49 ) 

3 Art 144 of the Military Code of the United States expressly denies to the capitulator the 
right “ to demolish, destroy, or injure the works, arms, or ammunition in his possession during 
the time which elapses between the signing and the execution of the capitulation ” 

4 The court of inquiry on the surrender of Metz blamed Marshal Bazaine for not having 
destroyed his material of war before signing the capitulation, as it proved of service to the enemy 
in continuing the war Procis Bamine, p 11 See para 314, footnote above, for Comman¬ 
dant Taillant s action at PfaUburgin 1870 

6 Hague Rules, 35 

Such deliberate violations of the terms of capitulation as were committed by the Govern 
ment of the United States with regard to the British troops who surrendered at Saratoga in 
1777, by the Southern Italian Bourbons with regard to the garrisons of the Neapolitan citadels 
In 1797, and the Junta of Seville with regard to the French troops who surrendered at Baylen 
in 1808, are unlikely to be repeated 

4 The capitulation of Potchefstroom in 1881, which was obtained by a “ breach of faith '* 
on the part of Commandant Cronjein failing to notify to the garrison the conclusion of a cessa¬ 
tion of hostilities as agreed on by the two commanders in chief, was annulled by desire of the 
Boer Government as soon as i£ was notified to them, and authority was given to re garrison 
the place (See the letter of General Joubert and the joint letter of Messrs Kruger, Pretonus, 
and Joubert to Sir Evelyn Wood in Correspondence respecting affair? of South Africa (C 2950), 
1881 ,Nos 50 and 63 ) 


Saratoga, 1777 

Cape of Good Hope, 1795 
El Arish, 1800 
Ulm, 1805 

Cintra, 1808 
BayleD, 1808 
Dresden, 1813 
Dantzig, 1813 
Sedan,1870 
Strasburg, 1870 
Metz, 1870 
Paris, Belfort, 1871 
Potchefstroom, 1881 

Manila, 1898 



322 


THE LAWS AND USAGES OF WAR ON LAND 


Cta XIV 


Annul¬ 

ment 


Passports 


Safe-con¬ 

ducts 


Passes and 
permits. 


may not, however, be annulled because one of the parties has been 
induced to agree to it by ruse, or from motives for which there is 
no justification, or by his own incapacity or feebleness 

325 A capitulation winch took place after a general armistice 
has been agreed upon, and of which the parties to the capitulation 
had had no knowledge, is null and void, unless the armistice 
stipulated cessation of hostilities from the time when notification 
reaches the different forces concerned, and not from the date of 
signature 1 

(v) Passports , Safe-conducts, Safeguards, and Cartels 

326 A passport is a document given by a commander of 
belligerent forces to enemy subjects or others to enable them, 
within a limited or unlimited period, to travel free and unmolested 
withm the district occupied by his forces The passport may 
permit the bearer to travel cither alone or accompanied by friends, 
and with or without servants and effects 

327. Passports may be granted by a commander on his own 
initiative, or by arrangement with the enemy or with a neutral 
Power, and only if granted by such arrangement do they come 
within the scope of International Law 

328 A safe-conduct is a document given by a commander of 
belligerent forces to enemy subjects or others authorising them, 
during a limited or unlimited period, to go into places which they 
could not reach without coming into collision with armed forces 
actively operating against the enemy—for instance, to visit or leave 
a besieged town 

329 A safe-conduct may, however, also be given to goods, and 
it comprises then the permission for such goods to be carried un¬ 
molested from or to a certain place—for instance, from or into a 
besieged town Like passports, safe-conducts only fall withm 
the scope of International Law when granted by arrangement 
with the enemy or a neutral Power 

330 The expressions “ pass ” and “ permit ,J have m recent 
years been employed m the place of the older terms with, as a rule, 
the same distinction, although " pass ” has sometimes had the 
signification of a general permission to do certain things, while 
“ permit '* has been confined to permission to do a particular act 

331. The exact term used, however, is of no great importance, 
provided that every particular with regard to the extent of the 
indulgences conferred by the document is enumerated with 
precision m it The person to whom it is granted is inviolable as 
long and in so far as he strictly complies with the conditions 
imposed upon him 

332 Both passports (passes) and safe-conducts (permits) for 
individuals are non-transferable On the other hand, safe- 
conducts (permits) for goods, though they only apply to the 
articles named m them, may be transferred from one person to 

1 The capitulat oil of Manila was signed by the local commanders in chief on the 14th 
August, 1898, but a general armistice had been agret d to by the Governments of Spam and the 
United States on the 12th August Notice of this, however, did not reach the Philippines 
until the 16th. August, owing to the interruption of the cable The Spaniards contended that 
the capitulation had become void, but this the United States Government denied, maintaining 
that the protocol concerning the armistice had stipulated suspension of hostilities, not from the 
date of signature, but from the date of receipt of notification on the part of the respective 
commanders (SeeMoores Digest, 1906, Vol VII, p 324 } 
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another, provided they do not designate the individual who is to Ch XIV 
introduce or remove the goods 

333 Passports, as well as safe-conducts, may be revoked for Revocation 
good reasons of military expediency by the authority who issued fod ltU re 
them or his superior Until revoked they are binding not only 

upon the person who granted them, but also upon his successors 
The reasons for revocation need not be given, but revocation must 
never be used as a means of securing the person of the holder, 
who is always to be allowed to withdiaw in safety Such passports 
and safe-conducts as have been granted only for a limited time 
cease to be available with the expiration of the period designated 

334 If the holder commits any wrongful act, such as using the 
opportunity given by a passport or safe-conduct to obtain military 
information, or exceeds the terms of indulgence, the privilege may 
be withdrawn Further, if the holder is considered by any person 
m authority to be behaving in a suspicious or irregular manner he 
may be arrested and the case investigated 

335 A safeguard is a party of soldiers posted or detailed by Safeguards 
a commanding officer for the purpose of protecting some person 

or persons, or a particular village, mansion, or other property 
Safeguards, like passports and safe-conducts, only fall within the 
scope of International Law when posted by arrangement with the 
enemy 

336 Soldiers on duty as safeguards are inviolable on the part 
of the enemy, and it is customary, if they fall into his hands, to 
send them back to their army as soon as military exigencies 
permit Enemy safeguards which have been posted without 
previous arrangement ought, nevertheless, to be treated in the 
same way, provided that the circumstances of the case prove that 
their posting was bond Jide 

337 Ihe term “ safeguard ” is also employed to mean a written 
order left by an advancing commander with an enemy subject, 

or posted upon enemy property, requesting the succeeding com- , 
mander to grant piotection to the individual or property 
concerned 

338 A cartel, in the wider sense of the term, is used to signify Cartels 
a convention concluded between belligerents for the purpose of 
permitting ceitam kinds of non-hostile intercourse which would 
otherwise be prevented by the conditions of war For instance, 
communication by post, trade in certain commodities, and such 
like, may be agreed upon by a cartel As used m a strictly 
military sense, however, a cartel means an agreement for the 
exchange of prisoners of war 1 

339. A cartel ship is a vessel engaged in the exchange of Cartel 
prisoners or in carrying official communications to the enemy shlps 
Such a ship is considered inviolable, but must not engage in any 
hostilities or carry any implements of war except a signal gun a 

1 See para 111 

2 The word “ cartel" has been used for the ship itself, as in the following extract from the 
Times of 17th November, 1807, reprinted on 17th November, 1907 — 

“ After the recent declaration in the Paris papers that no further intercourse with England 
could be on any account permitted, and that even the sailing of the Cartels between Morlaix 
and Plymouth would be prohibited, the town was somewhat astonished yesterday by the report 
of the arrival of a French Flag of Truce in the Downs A schooner, beanng the National flag, 
was said to have passed by Dover, at three o’clock on Sunday, under a press of sail, and came 
into the Downs soon after, accompanied by the ' Calypso ’ sloop of war lhe Deal letters of 
yesterday afford no satisfactory information upon this subject " 
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VIII —Occupation of Enemy Territory 
( i ) Establishment of Occupation 

340 The military occupation of enemy territory initiates a 
special relationship between the occupant and the population 1 
involving on each side certain rights and duties It affects the 
general administration of the terntor}^ the persons of the 
inhabitants, both private and public property, and has various 
other grave consequences The subject is legislated for in the 
Hague Rules, articles 42 to 56 

341 According to these Rules “ Territory is considered 
occupied when actually placed under the authority of the hostile 
army The occupation extends only to the territories where such 
authority has been established and is m a position to assert 
itself ” 2 

342 This definition is not precise, but it is as precise as a 
legal definition of such a kind of fact can be, and there should, m 
practice, be no great difficulty m understanding it 

343 Invasion is not necessarily occupation, although as a rule 
occupation will be coincident with invasion 3 Reconnoitring 
parties, flank guards, raiding or fl>mg columns, ind similar bodies 
which move on or retire after carrying out their special mission, 
cannot, howevei, be said to occupy the country winch they have 
traversed Ihey certainly occupy every locality of which they are 
m possession and where they set up a temporary administration, 
but such occupation ceases the moment they move on or retire 4 

344 Occupation must be actual and effective. 111 it is, there 
must be more than a mere declaiation or proclamation that 
possession has been taken, 5 or that there is the intention of taking 
possession It docs not take effect merely because the principal 
forces of the country have been defeated On the other hand, to 
occupy a district it is not necessary to keep troops permanently 
stationed in every isolated house, village, or town It is sufficient 
that the national forces should not be in possession, that the 
inhabitants have been disarmed, that measures have been taken 
to protect life and property and to secure tne prevalence of order, 
and that, should it be necessary, troops can within reasonable 
time be sent to make the authority of the occupying army felt It 
is a matter of indifference by what means and in wliac ways the 
authority is exercised, whether by fixed garrisons or flying columns, 
by large forces or by small The manner would usually vary with 
the density of the population 

345 Ihe fact that there is a fortress or defended zone still m 
possession of the national forces within an occupied district docs 

1 That is, persons who do not take an active pint in the military operations, and are not 
attached to the anny, in particular women and children, the aged, workmen, and cultivators 
of the soil 

2 Hague Rules, 42 

* Early's invasion of Maryland, in July, 1864, is an instance of invasion without occupation 

After the armistices were signed with Germany, Austria Hungary and Turkey in 1918, the 

Allied Powers occupied territories in those countries and administered them in accordance with 
the Hague Rules for a military occupation These occupations were in many cases continued 
after peace was signed the same conditions obtaining 

4 Although the rules here discussed apply primarily in M occupied territory,” they should 
be observed as far as possible in territories through which troops are passing and even on the 
battlefield 

* Thus it would not be sufficient to post a noticein one part of a district and declare that the 
whole district was thereby occupied 
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not make the occupation of the remainder invalid, provided such Ch XIV 
fortress is invested 1 The consent of the inhabitants is in no — 
case necessary , it suffices that they have not risen in arms, but 
have passively submitted 

346 It has been proposed as a test of occupation 2 that two f e u s ^ ted 
conditions should be satisfied firstly, that the legitimate Govern- occupation 
ment should, by the act of the invader, be rendered incapable of 
publicly exercising its authority, secondly, that the invader 
should be m a position to substitute his own authority for that 

of the legitimate Government These conditions afford in most 
cases a useful guide, but it must not be forgotten that article 42 of 
the Hague Rules stipulates distinctly tnat the authority of the 
occupant must actually have been established 

347 In the interests of the inhabitants it is most desirable, Prociama* 
though in strict law not necessary, that the invader should take ti,,nof 
measures to make known by proclamation the fact of the estab¬ 
lishment of occupation and the area over which it extends He 
should at the same time summarize the effects which result 

from the new state of affairs 3 

348. It is also desirable, if the locality concerned is not held by Exhibition 
an armed force after establishment of occupation, that the authority 
authority claimed should continue to be exhibited in some visible 
manner, for instance, by the presence of a commissioner, or of post 

or telegraph officials , by the occasional visits of a few troops , or 
by the enforcement of a system of passes 

349 . The test of the commencement of occupation is the estab- Test of 
hshment of the occupant's authority by the presence of a sufficient S^o?*** 
force following on the cessation of local resistance in consequence occupation 
of the surrender, defeat or withdrawal of the enemy's forces, 

and the submission of the inhabitants In practice the moment 
may be difficult to determine, but considerable latitude should be 
allowed 

350. Occupation must not only be acquired but maintained 11 
the invader is driven out of a district by the enemy or voluntarily 
evacuates it, or if the district frees itsell from the exercise of 
his authority by a levfo en masse, so that the legitimate govern¬ 
ment is able to resume its authority, occupation at once ceases 

351. Occupation does not necessarily cea^e because the Mainten- 
occupant, after having disarmed the inhabitants and made arrange- Pupation 
ments for the administration of the district, marches on to 
encounter the enemy, leaving only a few troops behind 

352. Occupation does not become invalid through the existence 
of rebellion on the part of the inhabitants, or through occasional 
successes of guerilla bands Even a momentary triumphant 


1 Thus when Alsace was declared occupied on the 14th August, 1870, the fortresses in 
that province were still uncaptured, but except for the sieges t had ceased to be the theatre 
of active operations 

* French Manual ,1893, p 67 

8 The practice in this matter in past wars appears to have been variable Frequently the 
inhabitants were only warned to behave peaceably, not to communicate with the enemy, and 
to comply with requisitions , as, for instance, when the British troops entered France in 1813 
and 1815 (Wellington Despatches, VIII, p 159, see App 19 at the end of this chapter) In 
1870, the Germans generally, but not always, proclaimed military jurisdiction directly they 
took possession of a locality bv reading or posting a notice (sometimes only one notice in a 
canton) which gave a list of offences against the troops for which the penalty of death would 
be inflicted (Brenet, 1902, p 187 ) In 1894, in China, the Japanese proclamations were 
similar to those issued by the Duke of Wellington (Ariga, La guerre Chtno Japonatse, ch IV, 
p 43) For further examination of the subject see paras 446 and 447. 
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rebellion is not sufficient to interrupt or terminate occupation, 
provided that the authority of the legitimate government is not 
effectively re-established, and further provided that the occupant 
takes at once such measures as immediately suppress the rebellion 
If, however, the power of the occupant is effectively displaced for 
any length of time his position towards the inhabitants is the 
same as before occupation 

( 11 ) General Effects of Occupation 

353 The occupation of enemy territory during war creates a 
condition entirely different from subjugation through annexation 
of the territory During the occupation by the enemy the 
sovereignty of the legitimate owner of the teiritory is only 
temporarily latent, but it still exists and m no way passes to 
the occupant The latter's rights are merely transitory, and he 
should only exercise such power as is necessary for the purposes 
of the war, the maintenance of order and safety, and the proper 
administration of the country 

354 It is no longer considered permissible for him to work his 
will unhindered, altering the existing form of government, 1 
upsetting the constitution and the domestic laws, and ignoring the 
rights of the inhabitants 

355. The occupant, therefore, must not treat the countiy as pai t 
of his own territory, or consider the inhabitants as his lawful 
subjects He may, however, demand and enforce such measure of 
obedience as is necessary for the security of his forces, the main¬ 
tenance of order, and the proper administration of the country 

356. The victor is distinctly " forbidden to force the inhabitants 
of occupied territory to swear allegiance to him," 2 lor they 
remain the subjects of their sovereign and continue to have 
patriotic duties to their country 

357 The occupant can claim certain services from the 
inhabitants and may impose upon them such restriction-, as he 
judges necessary He can, under certain condition-., use, requi¬ 
sition, seize and destroy their property, and they may in various 
other ways have to suffer under the effects of the war 3 

358. The authority of the power of the State having passed de 
facto into the hands of the occupant, the latter has the duty to do 
all in his power to restore and ensure, so far as possible, public 
order and safety 4 

(m) Administration of Occupied Territory 

359. The legislative, executive and administrative functions of 
the national government, whether of a general, provincial, or local 
character, cease on occupation The civil servants and other 
officials of the local government may, if the occupant tacitly or 
expressly consents, continue to perform their ordinary routine 


1 As the French armies did at the end of the 18th and commencement of the 19th century 

# Hague Rules, 45 It is unnecessary to make them take an oath to abstain from hostilities, 
commonly called an oath of neutrality, for they can be punished, as will be seen, for any depar 
ture from the attitude of non interference in the war 

* See, as regards inhabitants, para 48, neutral persons resident in occupied territory, para 
502, and property para 405 ct seq 

4 Hague Rules, 43 Sec also App 20 and App 22 (il) 
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duties, but except in case of military necessity they cannot be Ch^XlV 
compelled to do so 

360 In most cases the higher officials will have fled or, if still 
present, will refuse their assistance, 1 and an administration has 
therefore to be formed 2 , but officials of local authorities, not 
directly depending on the central political power, such as those 
of counties, municipalities, boroughs, and parishes, will generally 
remain, and their services may conveniently be utilized as agents 
of order 

361. It is of little consequence whether the government imposed o( 

by the invader is called military or civil government, 3 for in 
either case it is a government imposed by the necessity of war 

and, so far as it concerns the inhabitants or the rest of the world, 
the laws of war alone determine the legality of its acts 

362. Political laws and constitutional privileges are as a matter Suspcn- 
of course suspended during occupation for instance, the laws tain laws*" 
affecting recruitment 4 and those concerning suffrage, the right and privi 
of assembly, the right to bear arms, and the freedom of the press eges 
Special ordeis may, however, be necessary to make the suspension 

of the laws known to the population of the occupied territory, for 
example, an order forbidding able-bodied men of military age to 
quit the occupied territory 5 

1 1 or the duties of officials of occupied territory, see pai a 393 et seq 

2 In the Great War, 1914-1918, when the Germans invaded and occupied the greater part 
of Belgium, by a decree dated 26th August, 1914, Field Marshal Baron von der Goltz was 
appointed Governor General of Belgium, and on the same date Herr von Sandt was made 
chief of the civil administration 

By an order of December 3rd, 1914, General von der Goltz was superseded by General von 
Bissing, who served until his death in 1916, when he was succeeded by General Falkenhausen, 
who filled the position until tnc withdrawal of the German armiesin the autumn of 1918 Upon 
the Governor General was conferi ed not only the executive but also the legislative power 

With the establishment of German authority in B« lgium, many Belgian officials refused to 
continue at their posts, although there was no such general exodus as took place m France in 
1870-1871 

The governrnenta 1 organisation set up in Belgium was divided into two sections, the military 
section and civil section, both locitedin Brussels 

The military section was undti the direction of the Chief of the General Staff and had charge 
of matters concerning the army and national safety, including the police, which embraced 
such matters as communications, surveillance of the Dutch frontier, measures against espion 
age, passports, military courts, and many others The civil section was under the direction of 
a “ Verwaltungschef * Its relations were mainly with the civil authorities of the Belgian 
Government It exercised a certain supervision over mattr-s of justice, public works, ngn 
culture, finance, and the like Belgian functionaries who continued in the exercise of their 
duties were largely under the direction of the chief of the civil section Belgian legislation 
remained in force unless expressly modified by the German authorities 

By a dcciee dated 3rd March, 1917, Belgium was divided into two administrative districts, 
one embricing the Thmish part (the provinces of Antwerp, Limburg, E i^t and West Flanders, 
and the districts of Btupsets and Louvain), the other the more distinctly Walloon portions 
(the provinces of Hainault, Liege, Luxemburg, Namur, and the district Nivelli s) The former 
district was to be administered from Brussels, the latter from Namur, and over each a 
German director was appointed 

This measure was denounced by the Belgians as an attempt to divide the Belgian people, 
and many officials resigned their posts (Garner, Vol 11,1920 ) 

8 It should be noted that by British practice martial law is proclaimed in British territory, 
military government in an enemy’s country The regulations of the United States provide 
for martial law in an enemy’s country 

In the Great War, 1914-1918, in Palestine, after the capture of Jerusalem by the British 
forces, a military administration was established to govern the territory under British 
occupation 

In 1918, after the final advance, the occupied enemy territory was divided in to three admin¬ 
istrative areas, each in charge of a chief administrator directly responsible to the Commander- 
in Chief 

The system of administration was in accordance with the Laws and Usages of War as laid 
down in the Manual of Military Law, and no departure from the principles laid down was 
permitted 

In the occupied parts of Turkey, as far as possible the Turkish system of government was 
continued 

4 The Germansin France, 1870-1, prevented conscriptionm the occupied districts. 

5 Hague Rules, 43 
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363 Neither the ordinary civil nor criminal jurisdiction in force 
m the heme territory of the occupant is considered to extend over 
occupied territory 1 

364 Therefore the civil and penal laws of the occupied country 
continue as a rule to be valid, the courts which administer them 
are permitted to sit, and all crimes of the inhabitants not of a 
military nature or not affecting the safety of the army are left 
to their jurisdiction 

365 The officers, men, and followers of the occupying force are 
not answerable to the jurisdiction of these courts , they arc dealt 
with by the military law of their army 2 

366. If demanded by the exigencies of war, it is within the 
power of the occupant to alter or suspend any of the existing 
laws, 3 or to promulgate new ones, but important changes can 
seldom be necessary and should be avoided as far as possible 

367 The commander of an occupying army is expressly pro¬ 
hibited from declaring, either in his own name or in that of his 
Government, extinguished, suspended, or unenforceable in a court 
of law, the rights and rights of action of enemy subjects 4 

368 The ordinary courts of justice and the laws they administer 
should be suspended only when the refusal of the judges and 
magistrates to act 5 * or the behaviour of the inhabitants makes it 
necessary In such case the occupant must establish courts of his 
own and make this measure known to the inhabitants 

369 The financial administration passes into the hands of the 
occupant, but all fiscal laws remain operative If he collects the 
taxes, dues, and tolls payable to the State, he is in consequence 
bound to defray the expenses of the administration of the occupied 
territory to the same extent as the national government was 
liable 8 The collection must be made, as far as is possible, in 
accordance with the rules in existence and the assessment in force 
The occupant is entitled to appropriate to the use of the army any 
balance remaining over after the disbursement of these expenses 
The occupant may use local rates only for the purposes for which 
they are raised 

370 The inhabitants of occupied territory expose themselves to 
the punishments for war treason if they contribute to funds which 
enable their legitimate government to prosecute the war 7 

371. The invader should not change the way of collecting taxes 
unless compelled to do so by the flight and ill-will of the officials 
If a breakdown occurs for this reason, 8 it is a good practice to 
allot the total sum usually paid among the districts, towns, com¬ 
munities, and parishes, to impose a head tax designed to bring 
m the same amount, and to make the local authorities responsible 

1 The German military code (.Mxhtdrstrafgesctzbuch of 20th June, 1872, para 161) made 
the following provision for the punishment of ollences in occupied territory “ A foreigner or a 
German who, in foreign territory occupied by Gtrman troops, commits an act punishable by 
the laws of the Empire, against German troops or their followers or against any authority 
established by order of the Emperor, shall be punished exactly as if he had committed it in 
federal territory ” 

* Thring 1899, p 315 

a He will naturally alter any laws, the application of which would be detrimental tq his 
military interests 

4 Hague Rules, 23 {h) 

6 See para 401, second footnote 

« Hague Rules, 48 

7 See para 441 etseq 

? for t^e duty of officials in occupied territory see para 893 et seq % 
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for its collection, by imposing a fine upon them for delay, or by Ch XIV 
otherwise bringing pressure to bear on them ™ 

372. The occupant must not create new taxes, as that is the New taxes 
right of the legitimate sovereign, and temporary possession does forbidden 
not confer it , x but, as will be seen, he may raise money by con¬ 
tribution 1 2 

373. The occupant may place such restrictions and conditions Commercial 
upon all commercial intercourse with the occupied territory as intercourse 
he may deem suitable for his military purpose He may likewise 
remove existing restrictions, for instance, suspend the customs 

tariff in force 3 

374. He may impose censorship, limit or prohibit telegraphic 

and postal correspondence, and need not give facilities m these sponTencc 
matters to the inhabitants unless the exigencies of war permit it, 
and unless the native officials render assistance 4 5 

375 Existing press laws need not be respected The publica- 

tion of newspapers may be prohibited, or permitted under restnc- 0 pre8S 
lions 6 The circulation of newspapers issued in unoccupied parts 
of the country and in neutral countries may be stopped 

376 All means of transportation, public and private, come ^^£ve-° nS 
under the authority of the occupant, and, if he does not seize and ment 
utilize them, he may limit their operation 0 

377. He may withdraw from individuals the nght to change 
residence, restrict freedom of internal movement, forbid visits to 
certain districts, and immigration, and insist on all persons pro¬ 
viding themselves with an identification pass 

378 Public worship must be permitted and religious con- Religious 
victions respected 7 If the salaries of the clergy are paid by the yanoes 
State they must be continued 8 The clergy must refrain from 
reference to politics, and if they use their position to incite the 
population to resistance or revolt they may be dealt with as war 
criminals 9 

379. Similarly schools and educational establishments must be Education, 
permitted to continue their ordinary activity, provided that the 
teachers refrain from references to politics and submit to inspection 
and control by the authorities appointed If these conditions are 
not complied with the establishments may be closed 10 


1 There is no reason why he should not suspend certain taxes Thus in 1870 the Germans 
in France suspended the tobacco monopoly (Loening, 187 2,p 629 ) 

2 See para 423 below 

2 The Germans in France, 1870-1, suspended the French custom tariff as between the occu¬ 
pied districts and Germany (I«oemng, 1872, p 629 ) 

* The Germans in France, 1870-1, after the French postal officials refused assistance, took 
over the service and received letters, but did not distribute them Sometimes these were handed 
over en bloc to the Maire, who arranged for their delivery by the former postmen , in other cases 
it was necessary to call personally for them The rate of postage was raised 50 per cent 
(Brenet, 1902, p 171) 

5 The Germans m Trance, 1870-1, demanded that the names of the manager, editor, pro 
prietor, and administrator should be reported at the prefecture, that two signed copies of the 
journal should be deposited before publication , that no news about the operations, except 
that which was communicated by the General Staff, should be issued, and that German 
official notices should be inserted gratuitously It was forbidden to publish articles of a 
hostile tendency, or criticisms of the authorities 

Hague Rules, 53 For further!i formation as to transport see para 4)5 below 

7 Hague Rules, 46 

8 Provided that the occupant collects the taxes, &c , payable to the State Hague Rules, 
48 

9 See para 441 below 

10 The Germans in France 1870-1, closed three lyc<<es the heads of which refused to permit 
inspect loo 
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Ch XIV 380, Hospitals, asylums, and similar institutions must be kept 
Medical aud °P en All the usual sanitary measures must be continued and such 
sanitary additional precautions ordered as may be considered necessary, 
uor? n,Sa the inhabitants being compelled to carry them out The use of 

aJ1 water, fuel, and lllummants may, if necessary, be limited on 

account of their value as war supplies 
Police 381. In case of necessity the inhabitants may be called on to do 

duty police duty, to assist the paid police force in the maintenance of 
public order, to aid m the extinction of fires or to do any other 
duty that may be required of citizens for the public good 
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(iv) Effects of Occupation on the Population 1 

382. It has already been stated that obedience to the occupant 
is one of the implied conditions of the special position accorded to 
the peaceful inhabitants Practically they must give to his 
administration the same obedience, short of acknowledging his 
sovereignty, which they rendered to their own Government before 
the occupation The claim to obedience is, however, limited by 
the three rules (i) that “ a belligerent is forbidden to compel the 
subjects of the hostile party to take part in the operations of w r ar 
directed against their own country even if they were m the service 
of the belligerent before the commencement of the war " 2 * , 
(u) that the services demanded of inhabitants shall be “of such 
nature as not to involve them in the obligation of taking part in 
military operations against their own country >>3 , and (in) that 
“ a belligerent is forbidden to compel the inhabitants of territory 
occupied by lum to furnish information about the army of the 
other belligerent, or about its means of defence “ 4 

383 It is the duty of the occupant to see that the lives of 
inhabitants are respected, 5 that their domestic peace and honour 
are not disturbed, that their religious convictions are not interfered 
with, and generally that duress, unlawful and criminal attacks on 
their persons, and felonious actions as regards their property are 
just as punishable as in times of peace 

384 In return for this considerate treatment it is the duty of 
the inhabitants to behave m an absolutely peaceful manner to 
carry on their ordinary pursuits as far as is possible, to take part 
in no way m the hostilities, to refrain from every injury to the 
troops of the occupant, and from any act prejudicial to their 
operations, and to render obedience to the officials of the occupant 
Any violation of this duty is punishable by the occupant 6 


1 The case of neutral persons resident m occupied territory is dealt with in para 465 et seq 

3 Hague Rules, 23, last paragraph 

8 Hague Rules, 52 

1 Hague Rules, 44 This rule excludes the impressment of guides (Higue Conference, 
1907, Actes, Vol III, pp 123-126) It is really a special case of Rule 23 (last paragraph), but 
because the means of acquiring information has thus been expressly limited, it is not to be 
understood that acts which have not been particularly specified areon that account permissible 
Certain countries have made reserves in regard to this Article, and therefore adhere to the 
ancient right of forcing inhabitants to act as guides In practice patrols will seek information 
as heretofore It has long ceased to be the custom to extort information under threat of death, 
the value of intelligence supplied under compulsion being very small (Hague Conference, 

1907, A ctes, Vol III, pp 136-141 ) 

6 Hague Rules, 46 Sec also App 22 (u) The respect for their lives means that they 
must not be arbitrarily killed, and that they shall not be executed without tml 
0 See para 441 dstq 
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385 No collective penalty, 1 pecuniary 2 or otherwise, may, how- CoUe ^ V e 
ever, be inflicted on the population on account of the acts of punishment 
individuals for which it cannot be regarded as collectively 
responsible 

386 If, contrary to the duty of the inhabitants to remain peace- Reprisals 
ful, hostile acts are committed by individual inhabitants, a 
belligerent is justified m requiring the aid of the population to 
prevent their recurrence and, m serious and urgent cases, m 
resorting to reprisals 3 

387 An act of disobedience is not excusable because it is 
committed m consequence of the orders of the legitimate Govern¬ 
ment, and any attempt to keep up relations with that Govern¬ 
ment or to act in understanding with it, to the detriment of the 
occupant, is punishable as war treason 

388 The personal service of the inhabitants may be requisi- Requisi¬ 
tioned for the needs of the army Thus professional men and jJ^nai 
tradesmen, such as surgeons, physicians, pharmacists, electricians se^icwof^ 
coach builders, smiths, carpenters, butchers, bakers, &c , em¬ 
ployees of gas, electric light, and water works, and of sanitary 
boards may be called on to render service in connection with their 
ordinary vocations The officials and employees of railways, 
canals, river steamship companies, telegraphs, telephones, postal 

and similar services, and drivers of transport, whether employed 
by the State or private companies, may similarly be requisitioned 
to perform their professional work, provided the services required 
do not directly concern the operations of war against their own 
country 4 

389 The occupant can requisition labour to restore the general 
condition of the country to that of peace, eg, to repair roads, 
bridges, railways, ana to bury the dead and collect wounded 
Inhabitants owe obedience when called on to carry out measures 
for the ordinary purposes of government, and, as already stated, 5 
to do police and similar work 

390 It is unusual and would be generally impolitic to requi¬ 
sition the services of inhabitants for the superintendence or 
organisation of labour or work Yet the authorities may be 
ordered to provide the number of labourers required for legitimate 
purposes 

1 Hague Rules, 50 Yet this does not prejudice the question of reprisals See para 435 
ct seq 

The Japanese in Manchuria by proclamation ordered the inhabitants of a village to concert 
to prevent the destruction of a telegraph line and a railway within the limits of the village, 
and notified that the entire village would be liable to a fine in cast of damage occurring Pro¬ 
fessor Anga, however, states that the Japanese went no further than menace, and that he knows 
of no case of a collective punishment being really executed {Anga, 1908, p 388 ) It would, 
of course, be contrary to the Hague Rules to inflict a collective punishment on a village because 
a bridge for which it had been made responsible was destroyed by a raiding party of the belli¬ 
gerent forces , but if certain inhabitants concealed such a party on their property they might 
as individuals be punished 

B The levies imposed by Germany in the portions of Franceand Belgium which she occupied 
in the Great War, 1914-1918 were, therefore, illegal 

8 See para 452 etseq 

4 Hague Rules, 52 This would not exclude their being employed to remove wounded or 
to bring up baggage, supplies and stores 

* See para 386 The distinction between such requisition of personal services as is permitted 
or not, is a delicate question on which there is some difference of opinion In order to prevent 
any misunderstanding it was proposed at the Hague Conference, 1907 (Actes Vol III, pp 120- 
22L to insert the words'* as combatants ” after " take part ” in Hague Rule. 23, leaving the 
be! igerents free to demand any other service of inhabitants The proposal was, however, 
rejected Professor Anga considers an order to repair roads as " irreproachable in law 
(Anga, 1908, p 433, footnote ) 
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391. The prohibition to compel inhabitants to take part in the 
operations of war against their own country excludes their being 
requ sitioned to construct entrenchments and fortifications, 1 
although nothing prevents their being offered payment to induce 
them to undertake such work voluntarily It would, however, not 
be wise to use inhabitants indiscriminately for such purpose, since 
they might convey to the enemy information as to the nature of the 
works 

392. Services for legitimate purposes may, if necessary, be 
obtained by force, and the refusal to work may be met by punish¬ 
ment As a rule, however, it will be more politic to offer good 
wages, because these frequently prove an irresistible attraction 
m time of war 

(v) The Situation and Duties of Officials in Occupied Territory 

393. Whether government and local officials should voluntarily 
remain at their posts, and whether the occupant should continue 
them m their posts if they consent to stay, will depend on their 
particular functions and other circumstances The occupant, 
except when forced by military necessity, must not compel such 
persons to remain in office against their will 

394. Usually such officials will receive instructions from their 
Government as to the course of action to be pursued, 2 but m the 
absence of such instructions they will use their own judgment 
For the safety of life and property some should remain to hand 
over civil authority to the invader 3 

395 In the past government officials have usually withdrawn, 
whereas local municipal officials have often remained It is 
recognised that thev will at times best fulfil their moral duty 
towards their own people if they continue m office in the presence 
of the invader 4 For if they withdraw there will be disorder and 
confusion , while if they remain at their posts order and safety are 
better secured They should not, however, be called on to act as 
intermediaries of the occupant, if by so doing they would forward 
military operations 

396 The general desertion of the officials must occasion the 
occupant great difficulties He has to create new organs to execute 
his decisions, and, as his employees know neither the country nor 
the people, it will be only after a considerable lapse of time that 
they can familiarise themselves with their new charge The 
inhabitants rather than the invader will suffer by the withdrawal 
of the judges, magistrates, sanitary and police authorities, and 
there would be no object in the staff of museums and libraries 
abandoning their posts Railway, postal, telegraph, and telephone 


1 Hague Conference, Actcs, Vol III, pp 120-22 

* The Prussian regulations for the Landsturm, 1813, laid down; “ If a town is occupied by 
the enemy the authorities will be considered suppressed and no one is bound to obey them ” 
In 1866, when Prussia invaded Bohemia the Austrian Government ordered all functionaries, 
including the police, to abandon the territory 

In Alsace Lorraine, in 1870, the higher functionaries left, but many of the subordinate 
ones remained, until a decree of Gambetta, 1st November, 1870, ordered them to abandon 
their employment under penalty of loss of their pensions (Loemng, 1872, p 641 ) 

* In particular the police, temporary or otherwise The complete withdrawal of the Russian 
administration from Dalny, in 1904, before the arrival of the Japanese, resulted in the looting 
of the town by the Chinese inhabitants (Anga, 1908, p 352 ) 

* Hague Conference, 1899, p 148 



THE LAWS AND USAGES OT WAR ON I AND 


333 


officials, whether State or otherwise, will, however, almost Ch XIV 
necessarily cease work 

397, Unless their own acts render tlieir removal necessary, the 
occupant will m most cases invite officials to remain at their posts, 
promising to them their salaries 

398 The occupant may require such officials as continue at Assurances 
their posts to take an oath to perform their official duties con- offidellt y 
suentiously As such an oath, however, might be objected to 

by the officials as well as by the population, it will, as a rule, be 
advisable not to require an oath but merely to ask for an assurance 
that they will loyally fulfil the service confided to them and will 
place no obstacle m the way of the occupying force 1 

399 The occupant need not enquire into the credentials of 
officials found in authority at the moment of occupation 

400 It is not a hostile act for an official to resign after having Rcsigna- 

taken service under the occupant or having continued in it tlon 

401 The occupant being the administrator of the country can Removal 
remove and mstal officials 2 Even judicial functionaries may be 
deposed if they refuse obedience to the occupant 3 

402 The salaries of officials who continue to do duty must be salaries 
paid by the occupant it he collects the taxes of the occupied 
territoiy 4 

403 Such wiongful acts of officials as constitute ordinary Offences 
crimes are to be punished according to the law of the land, but any 

act to the disadvantage or damage of the occupying army may be 
dealt with as war treason 5 

404 If an official is considered dangerous to the interests of 
the occupant, he may, according to the merits of the case, be 
removed, made a pusoner of war, or expelled from the occupied 
territory 


IX- TREVTMrNT OF ENEMY PROPERTY 6 

405 The unlimited right to seize and take enemy property of Booty, 
every kind no longer exists 7 


1 The Gfrannsm Fr mtc 1870-1, demanded the following declaration of the French postal 
officials “Iamri ady to obey without opposition the orders of the postal authorities established 
m the French occupied trnitory by the German troops, and I promise to avoid all that can 
injure the interests of the German Powers and their anuu.s ” In consequence the French 
officials declined to assist (Brunet 1902, p 171) 

2 When the Frtnch occupied districts were disturbed in January, 1871, by the rumours of the 
success of Bourbaki’s movement the Ginmns considered it necessary to discharge a number 
of French officials (Loemng, 1872, p 642 ) 

3 During the occupation of Nancy in 1870-1 all the French judges of the Court of Appeal 
at Nancy were removed by the invader and replaced by Germans, because no arrangement 
could be come to with regard to the form of words to be used m delivering judgment After 
the fall of the Empire and the proclamation of the French Republic, the Court commenced 
to pronounce its verUu ts“ In the name of the French people and Government " As Germany 
had not vet recognised the Republic, the German authorities ordered the Court to use the 
formula “ In the name of the High German Powers occupying Alsace and Lorraine,” but gave 
it to understand that if it objected to these words, they wire prepared to accept “ In the name 
of the Emperor of the French,” as Napoleon III had not abdicated The Court, however, 
refused to pronounce its verdicts otherwise, and suspended its sittings Bluntschh 
(1 olkerrecht, para 547, third edition 1878) correctly mam tains that the most natural solution 
of the difficulty would have been to nave used the neutral formula “In the name of the Law ” 

4 Hague Rules, 48 

8 See para 441 below 

* Sec instructions for the requisitioning of supplies, stores, animals, labour, &c , laid down 
in Field Service Regulations, VoLT, 1923 (Provisional), p 198 

? Whenever booty is still admissible and therefore taken, it becomes the property of the 
State and not of the individuals who capture it The former practice by which booty was sold 
and the proceeds divided amongst the captors has vanished As to property on the battlefield 
jeepara 433 below 
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406 The destruction or seizure of enemy property is forbidden, 
whether it belongs to private individuals or to the State, unless the 
damage or lakmg is imperatively demanded by the necessities of 
war 1 

(i) Private Property 

407. Private pioperty must be respected , it may not be con¬ 
fiscated or pillaged, even if found m a town or place taken by 
assault 2 This prohibition in its ordinary sense is no new rule, 
but has for a long time past been embodied in the regulations of 
every civilized army, for nothing is more demoralizing to troops 
or more subversive of discipline than plundering Theft and 
robbery are as punishable m war as m peace, and the soldier in 
enemy country must observe the same respect for property as in 
his garrison at home The rule that private property must be 
respected has, however, exceptions necessitated by the exigencies of 
war In the first instance, every operation, movement, or combat 
occasions damage to private property Further, the right of an 
army to make use of and to requisition certain property is fully 
admitted 3 What is forbidden is such damage, destruction, 
improper seizure or taking of property as is not required m the 
interests of the army, and as would, therefore, increase the 
sufferings of the population in wai 

408 Generally, therefore, no damage may be done that is not 
required by military operations, but even total destruction of 
property is justifiable if it is required by the exigencies of war 
409. The real estate of individuals may not be appropriated or 
alienated, nor may it be used, let or hired for private or public 
profit 4 

410 The temporary use of real estate for the wants of the 
army is justified, even though such use may endanger its value 
Thus apart from the necessary use of land m war for marching, 
encampments, and construction of entrenchments, the inhabitants 
may be compelled to accommodate the troops and the sick and 
wounded in their houses, and army animals in their stables and 
sheds Buildings may be used for the purposes of reconnaissance, 
cover, defence, &c , and if it is necessary, houses, fences and 
woods may be demolished, cut down, and removed to clear a field 
of fire or to provide material for bridges, fuel, &c , imperatively 
needed by the army 

411 Neither rent for the use of property, nor compensation 
for damage caused by the necessities of war can be claimed. 
If time allows, however, a note of the use or damage should be 
kept, or given to the inhabitant, so that in the event of funds 
being provided by either belligerent at the close of hostilities to 
compensate the inhabitants, there may be evidence to assist the 
assessors 

412. In quartering troops m private dwellings some rooms 
should be left to the inhabitants , the latter should not be driven 
into the streets without shelter If for military reasons, whether 


1 Hague Rules, 23 (g) 

* Hague Rules, 28, 46 and 47 
8 Hague Rules, 52 and 53 

4 This prohibition includes the private property of ruling famil es so far as it has really 
this character and is not State domain 
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for operation purposes or to protect men and horses from the Ch XtV 
weather, it is imperative to remove the inhabitants, endeavours — 
should be made to give them notice and provide them with facilities 
for taking their indispensable baggage with them 

413. When buildings of absent owners are made use of, care Unoccupied 
should be taken that they are reasonably treated The fact that buildings 
the owners are away does not authorise pillage or damage 1 A 

note should t>e left if anything is taken There is, however, no 
obligation to protect abandoned property, for to do so might 
require a very numerous body of men 

414. The custom of war permits as an act of reprisal the Destruc 
destruction of a house, by burning or otherwise, whose inmates, 
without possessing the rights of combatants , 2 have fired on the 
troops Care must, however, be taken to limit the destruction to 

the property of the guilty 

415. As to private personal property, this falls for war purposes Personal 
into two categories The first category comprises all such things First^ 
as are susceptible of direct military use These may be seized, but 

they must be restored at the conclusion of peace, and indemnities eizure 
must be paid for them 3 Under this category fall appliances 
adopted for the transmission of news by land, sea, or air, such 
as cables, 4 * telegraph and telephone plant, all kinds of transport 
whethei on land, at sea, 6 or m the air, such as horses, motors, 
bicycles, carts, carriages, railways and railway plant, 6 tramways, 
ships in port, river and canal craft, aircraft of all descriptions , 
depots of arms, whether military or sporting 7 , and m general all 
kinds of war material 8 No actual stipulation is made in the Hague 
Rules to oblige the belligerent who effects the seizure to give a 
receipt, but the fact oi seizure should obviously be established 
in some way, if only to give the owner an opportunity of claiming 
the compensation expressly provided for 


1 Theopinion expressed by Bluntschli (V Ukerucht para 652, thirdeditioi ,1379) that “When 
the soldier find* the door of his billet locked and provisions intentionally spoilt or hidden, 
necessity compels him to burst open doors and search for food, and in righteous anger he may 
occasional^ smash a mirror or two and stoke the fire with the furniture," is contrary to the 
Hague Rules, as such damage is not “imperatively demanded by the necessities of war" , 
itxs not permitted in any disciplined array (See A A , 6 (3) ( d ) ) 

2 See para A 52 ct seq 

8 Hague Rules, 53 By which party such indemnities are to be paid should be settled in 
the terms of the peace treaty Unless the question is properly settled in the peace treaty, 
vexatious and m terminable correspondence will occur 

4 The following special rule with regard to cables in occupied territory is given in art 54 
of the Hague Rules —“ Submarine cables connecting an occupied territory with a neutral 
territory shall not be seized or destroyed except in the case of absolute necessity They also 

must be restored at the conclusion of peace, and indemnities paid for them ” It was, however, 
explained at the Hague Conference, 1907 {Actes, Vol III, p 15), that ' this article is only to 
be taken to refer to what passes on land, without touching the question of the seizure or 
destruction of submarine cablesin theopensea " This reservation detracts from its importance, 
since if the destruction or seizure of a cable were necessary, steps might be taken to cut it or 
work it at a point outside *he three mile limi t The rule applies to both govemraentand private 
cables Thus the Brit sh Navy, within 12 hours of the declaration of war against Germany 
in 1914, 1 ad cut the cable communications between Germany and all overseas countries 
except Sweden, Norway and Turkey in Asia 

6 Except in cases governed by maritime law See Hague Conference, 1907, Actes, Vol 
III, p 27 where the possjbihU of troor>s seeing ships in port and river craft is alluded to 

• At the dose of the war, 1870-1, the Germans retained all railway rolling stock belonging 
to private companies, and a mixed commission was instituted which fixed the compensation 
to be divided between them (Brenet, 1902 p 166 ) As regards railway material coming 
from the territory of neutral powers, sec para 507 et seq 

7 Inhabitantsmay be called upon to give up any arras and ammunition in their possession, 
even antique, valuable, and curious weapons, if circumstances demand it 

• War material in its widest sense means anything that can be made use of for the purpose 
of offence and defence, it also lududes the necessary means of transport 
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416. The second category of private personal property covers 
all sjch articles as are not susceptible of direct military use, 
but are necessary for the maintenance of the army Under 
this category fall such things as food and fuel supplies, liquor 
and tobacco, cloth for uniforms, leather for boots, and the like 
The taking of such articles is forbidden unless they are actually 
required for the needs of the army 1 They must be duly requisi¬ 
tioned, and the amount taken must be in proportion to the 
resources of the country 2 

417. Articles requisitioned should be paid for in ready money, 
but if this is not possible a receipt must be given for them, and 
the payment of the amount due must be made as soon as possible 3 

418 Requisitions can only be demanded on the authority of 
the commander m the locality occupied, 4 * but it is not necessary 
that his order for the requisition should be produced, as the 
articles taken must be paid for or a receipt given The assistance 
of the local authorities of the invaded territory may be invoked 
to obtain the supplies & When it is impossible to obtain this 
assistance special parties under an officer should be detailed to 
collect what is required Except in cases of emergency no one 
under the rank of commissioned officer is, by the regulations of 
practically all armies, permitted to requisition 

419. Requisitions of supplies may be made in bulk, that is, 
a community may be called on to supply certain quantities, or a 
return may be called for from inhabitants giving the amounts 
in their possession of which a proportion may then be requisitioned, 
or the householders may be requisitioned to feed or partly feed 
the soldiers quartered on them, and any other way that is con- 


1 Hague Rules, 52 
8 tbtd, 52 

The expression " needs of the army ” was adopted deliberately at the First Hague Conference 
as having a more restricted meaning than the “ necessities of the war ” might be held to convej 
Luxuries, such as wine and tobacco, which add to the comfort and efficiency of the army, may 
be requisitioned, but not such articles as watches and jewellery * Occupied territory is not 
to be systematically exhausted ” (Hague Conference, 1899, p 149) The quantity of food to be 
leftin the possession of inhabitants must be decided by the commander ord^ung the requisition, 
who will be guided by local conditions Xbe usual practice is to leave at least three days’ 
supply of food for a household, and rather more than that at outlying faims or villages (See 
Field Service Regulations, Vol I, 1923 (Provisional) p 198 ) 

8 Hague Rules, 52 

The practice of war which prevailed before the agreement upon the above article by the 
civilized Powers was to defer payment until the end of the war, to make allowance for the 
value requisitioned in the indemnity agreed on m the terms of peace and to leave each side 
to settle with its own subjects In the version of the Rules, drawn up at the First Hague 
Conference of 1899, it was merely laid down that requisitions should“ as far as possible be paid 
fonnready money " or areceipt should be given, and it was assumed that “ the question of the 
paymentofreceiptswfllordinarily form thesubject of an article in the terms of peace ” (Hague 
Conference, 1899, p 151 ) The Rules drawn up in 1907 have made the former practice 
and rule obsolete if a cash settlement is not possible, payment of sums due on account of 
requisitions must he made as soon as possible, and “as far as possible during the hostilities ” 
(Hague Conference, 1907, Actes, Vol III, p 26 ) Under these Rules therefore a requisition 
receipt is an acknowledgment of a debt and a promise to pay The system of cash payment 
for requisitions is recommended as often less irksome to the population and generally more 
politic, if only to prevent the people from concealing their supplies The army of occupation 
can procure cash by means of contributions in money (see below, para 423), which can be 
levied evenly upon the population, whereas when requisitions are made without payment 
they may bear heavily on chance individuals (Hague Conference, 1899, p 150 ) 

It may be more convenient m occupations which follow an armistice, such as those in 1918, 
to add the money paid for requisitioned articles to the amount of the indemnity claimed in the 
treaty of peace. If payment for requisitions is for any reason deferred to the end of the war, 
payment should be arranged form the indemnity clauses of the peace treaty, otherwise much 
acrimonious correspondence on requisitions will occur 

4 Hague Rules, 52, and Hague Conference, 1899, p 150 

* Requisitions will always be made by a demand on the form prescribed (A F F 780), which 

ma^be altered to suit local conditions (Field Service Regulations, 1923, Vol I (Provisional), 
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venient may be employed provided the above-mentioned rules Ch XIV 
are observed 

420. The right to billet troops on the inhabitants follows the Billeting 
right to requisition 

421. The prices to be paid for requisitioned supplies may be Fixing of 
fixed by the commander of the occupying force The prices of pnces 
commodities on sale may also be regulated, and limits may be 
placed on the hours and places of trading 

422. Supplies m the hands of private inhabitants may not Destruc- 
be destroyed simply for fear that the enemy should make use of 
them later on 1 

423 Cash, over and above taxes, may be requisitioned from Contnbu- 
the inhabitants, and is then called a ‘‘contribution” lhe tIons 
occupant may not, however levy a contribution for the purpose 
of enriching himself, and it can only be applied to the needs of 
the army or of the administration of the territory in question 2 

424. A contribution should not be exorbitant 3 and may no 
longer be used as a means of pressure or of punishment 4 * It 
is chiefly useful to distribute the burden of requisition between 
towns and the supply-producing country districts, cash contributed 
in the former being used to purchase produce in the latter 

425. A contribution may not be collected except under a 
written order and on the responsibility of a commander-m-chief 
I he collection must be made as far as is possible on the basis of 
the assessment of taxes m force at the time, 6 and a receipt must 
be given to every individual contributor 6 

(n) Public Property 

426. Real property belonging to the State which is of a military Real pro- 
character, such as forts, arsenals, dockyards, magazines, barracks, §^te° U 
and stores, also railways, canals, bridges, piers, and wharves, 
remain absolutely in the hands of the occupant until the end of the 

war They may be damaged or destroyed in the interest of the 
military operations 

427. Real property belonging to the State which is essentially of 
a civil or non-military character, such as public buildings and 
offices, land, forests, parks, farms, and mines, may not be damaged 
unless its destruction is imperatively demanded by the exigencies 
of war The occupant becomes the administrator and usufruc¬ 
tuary of the property, but he must not exercise his rights in such 
a wasteful or negligent way as will decrease its value, for he has not 
the absolute right of disposal or sale 7 

428 The occupant may, however, let or utilize public land and 
buildings, sell the crops on public land, cut and sell timber, work 
the mines , but he may not make a contract or lease extending 
beyond the conclusion of the war, and the cutting or mining must 


1 Only m case of a general devastation may such supplies, like other property, be destroyed, 
(see para 434 below) 

2 Hague Rules, 49 

* The victor is not justified in covering the cost ot the war, even when it has been forced 

on him, by raids on the capital of private individuals ( Knegsbrauch , 1902, p 03 ) 

J Hague Rules, 50, definitely forbids collective pecuniary punishment 

6 Hague Rules, 51 For collection of taxes, see para 371 above 

6 Hague Rules, 51 

7 Hague Rules, 55, which says such property must be administered “ in accordance with 
the rules of usufruct", that is, the occupant has the wsw —use) and the ftuctus {-products) 
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not exceed what is necessary or usual, and must not be an abusive 
exploitation 

429 Special exception, however, is made in favour of property 
belonging to local, that is to say, provincial, county, municipal and 
parochial authorities This as well as the property of institutions 
dedicated to public worship, chanty, education, science, and art, 
such as churches, chapels, synagogues, mosques, almshouses, 
hospitals, schools, museums, libranes, and the like, must be treated 
as private property 1 Troops, sick and wounded, horses, and 
stores may therefore be housed m buildings of the above character, 
but such use is only justifiable if it is a military necessity Any 
seizure, destruction, or wilful damage to the property of such 
institutions, or to historic monuments, or works of science and art 
is forbidden 2 Thus, it would not be improper to place sick and 
wounded in a church if no accommodation could immediately be 
found elsewhere, but a consecrated building should not be used 
for the purpose of barracks, stables, or stores, unless it is absolutely 
necessary 3 

430. Movable property belonging to the State is, like private 
property, divided, as regards its treatment, into two categories 
Cash, specie, funds, and realisable securities which are strictly 
the property of the State, 4 and all property directly susceptible 
of military use, such as means of transport, appliances for the 
communication of news, dep6ts of arms, stores and supplies, 5 
may be taken possession of as booty The public income and 
taxes raised m occupied territory may also be disposed of, but 
in this case the regular expenditure of the administration must 
be borne by the occupant 6 

431 Other movable public property, not directly susceptible 
of military use, as well as that belonging to the institutions 
mentioned above which is to be treated as pnvate property, 7 
must be respected and cannot be appropriated for instance, 
crown jewels, pictures, collections of works of art, and archives, 
although papers m connection with the war may be seized even 
when forming part of archives 

432, Where there is any doubt whether certain property is 
public or private, as may frequently occur m the case of stores and 
supplies obtained from contractors, it should be considered to be 
public property unless and until its private character is distinctly 
proved 8 


1 Hague Rules, 56, para 1 

1 Hague Rules, 56, para 2 See para 436 below As regards the arrangements for sparing 
such institutions during a bombardment, see para 135 above 

* In 1870 the Germans housed 9,000 Trench prisoners m the Cathedral of Orleans (Letters 
of Major von krelschinan, Latreille’s French translation, p 312 ) 

* Hague Rules, 53 Banks may be ordered not to part with funds and securities until the 
ownership is determined Art 53 excludes the seizure of funds belonging to a go^ ernment 
swings bank, or to private individuals or companies The occupant would be liable for the 
deposits in Government savings banks of persons residing in the occupied territory The 
Germans in France, 1670-1, long before the meeting of the First Hague Conference, recognised 
this liability Depositors of 50 francs and less were paid in full, but those whose balances 
exceeded this amount receiv ed only a percentage (Loening, 1873, p 117) 

6 Supplies “ for war purposes ” ( Krugsbrauch, 1902, p 58) 

* Hague Rules, 48 

9 See para 429 

8 Cases of government property being transferred to private ownership to avoid seizure 
have occurredin various wars 
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(m) Property on the Battlefield Ch „? IV 

433. Property found or captured on a battlefield is dealt with Treatment 
generally m accordance with the rules given above Private f 0 f u £d°S? ty 
enemy property on the battlefield is not, as m former times, in the battle- 
every case booty Horses, arms and ammunition and military field 
papers are booty even if they are the property of individuals, 
but cash, jewellery, and other private articles of value are not 1 
There is a definite obligation that personal effects, valuables, 
letters, &c , found on the field must be collected and forwarded, 
by means of the prisoners of war information bureau, to those 
concerned 2 

(iv) General Devastation 

434 General devastation of enemy territory is, as a rule, when 
absolutely prohibited, and only permitted very exceptionally, P eraussible 
when " it is imperatively demanded by the necessities of wax " 3 
The question in what circumstances a necessity arises cannot be 
decided by any hard-and-fast rule 4 * 


X—Means of Securing Legitimate Warfare 
(i) General 

435 Scarcely any war has taken place without complaints Alleged 
having been made of illegitimate acts and omissions of some kind or 
other having been committed by individuals or by commanders mate acts 
In some cases belligerent Governments themselves, owing to 
differences of interpretation of the laws of war, have been accused 

of illegitimate acts or of refusing to punish alleged illegitimate 
acts of their soldiers 

436 Ihe Convention respecting the Laws and Customs of War 
on Land foresees the possibility of illegitimate acts and lays down 
that —“ A belligerent party which violates the provisions of the ' 
Rules (annexed to the Convention), 6 shall if the case demands be 
liable to pay compensation It shall be responsible for all acts 
committed by persons forming part of its armed forces " 6 The 
Rules fui ther order that the perpetrators of the particular offences 

of seizure, damage or wilful destruction of churches, hospitals, 
schools, museums, historic monuments, works of art, &c , shall be 
prosecuted 7 

437. As war is the last remedy of Governments for injuries, no How 
means would appear to exist for enforcing reparation for violations 
of the laws of war Practically, however, legitimate warfare is, the whole 
on the whole at least, secured through several means recognised by sccwed » 
International Law Moreover, it is m the interest of a belligerent 
to prevent his opponent having any justifiable occasion for com¬ 
plaint, because no Power, and especially no Power engaged in a 

1 Hague Rules, 4 See paras 69-71 

2 Hague Rules, 14 See paras 102-107 

’ Hague Rules, 23 (g) 

4 For instance, in the case of a levie en masse on already occupied territory, when self* 
preservation compels a belligerent to resort to the most severe measures, a general devastation 
might be absolutely necessary 

® Referred to in this chapter as the Hague Rules 

• Art 3 of the Conventionrespecting the Laws and Customs of War on Land, 

? Hague Rules, 56 
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national war, can alford to be wholly regardless of the public 
opmion of the world 

438 These means fall mto two classes according to whether or 
no they fall under the category of self-help To the one class 
belong complaints lodged with the enemy , complaints lodged 
with neutral States , and good offices, mediation, and intervention 
of neutral States To the other class belong punishment of war 
crimes committed by enemy soldiers and other enemy subjects , 
reprisals , and the taking of hostages. 

( 11 ) Complaints , Good Offices, Mediation and Intervention 1 

439 As diplomatic intercourse between the contending States is 
broken off during war, complaints are either sent to the enemy 
under protection of a flag of truce, 2 or through a neutral State 
which lends its good offices 3 Complaints may also be lodged with 
neutral States, with or without a view of soliciting their good offices, 
mediation, or intervention for the purpose of making the enemy 
observe the laws of war 4 And it may be incidentally remarked 
that occasionally the foreign press is made use of for enlisting 
foreign public opinion against the enemy 5 

440. Good offices and mediation by neutral States for the 
purpose of settling differences are friendly acts, in contradistinction 
to intervention, which is dicta tonal interference for the purpose 
of making the respective belligerents comply with the laws of 
war 

(m) The Punishment of War Crimes 

441. The term " War Crime ” 6 is the technical expression for 
such an act of enemy soldiers and enemy civilians as may be 
visited by punishment or capture of the offenders It is usual 
to employ this term, but it must be emphasized that it is used 
in the technical military and legal sense only, and not m the moral 
sense For although some of these acts, such as abuse of the 
privileges of the Red Cross badge, or the murder of prisoners, may 
be disgraceful, yet others, such as conveying information about the 
enemy, may be highly patriotic and praiseworthy The enemy, 
however, is m any case entitled to punish these acts as war crimes 

442. War crimes may be divided into four different classes — 

( 1 ) Violations of the recognised rules of warfare by members 
of the armed forces 


1 Although complaints lodged with neutral States, good offices, mediation and intervention 
are diplomatic mean*,, they are of sufficient interest to soldiers to be briefly mentioned here 

2 Thus, during the siige of Port Arthur, complaints with regard to hospitals in the fortress 
being struck by shells, were made direct through a parlcmentaire to General Baron Nogi 
(Ariga, 1908, p 286 ) 

3 Thus in October, 1904, during the Russo Japanese War, Japan sent a complaint to the 
Russian Government,concerning the alleged use of Chinese clothing by Russian troops, through 
the intermediary of the United States of America (Anga, 1908, p 253 ) 

4 Thus in January, 1871, during the Franco German War, Germany, in a circular letter 
addressed to her diplomatic envoys abroad to be communicated to the respective neutral 
Governments, complained of twenty one cases in which it was alleged that the French had 
intentionally fired on the bearers of a flag of truce 

5 In the Great War, 1914-1918, all belligerents made extensive use of propaganda in the 
foreign press fonnfluencing foreign public opinion in their favour 

6 The term “ War Lnme ” has by usage in 1914-1918 been employed more especially in 
respect of violations of the recognised rules of warfare rather than to the remaining classes of 
war enmesenumerated Its more general meamng is, however, well established m International 
Law 
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( 11 ) Illegitimate hostilities in arms committed by individuals Ch. XIV 
who are not members of the armed forces. 

(in) Espionage and war treason 
(iv) Marauding 

443. The more important violations are the following —making Violations 
use of poisoned and otherwise forbidden arms and ammunition, 
killing of the -wounded , refusal of quarter , treacherous request of armed 
quarter, maltreatment of dead bodies on the battlefield, ill- f)rces 
treatment of prisoners of war , breaking of parole by prisoners of 
war , firing on undefended localities , abuse of the flag of truce , 
firing on the flag of truce , abuse of the Red Cross flag and badge, 
and other violations of the Geneva Convention , use of civilian 
clothing by troops to conceal their military character during 
battle , bombardment of hospitals and other privileged buildings , 
improper use of privileged build’ngs for military purposes, 
poisoning of wells and streams , pillage and purposeless destruc¬ 
tion , ill-treatment of inhabitants in occupied territory It is 
important, however, to note that members of the armed forces who 
commit such violations of the lecogmscd rules of warfare as are 
ordered by their Government or by their commander arc not war 
criminals and cannot therefore be punished by the enemy He 
may punish the officials or commanders responsible for such 
orders if they fall into his hands, but otherwise he may only resort 
to the other means of obtaining redress which are dealt with in 
this chapter 

444 As regards illegitimate hostilities in arms on the part Hostilities 
of private individuals, the conditions under which such private |n 
individuals may acquire the privileges of members of the armed not 
forces have already been stated 1 If persons take up arms and ^th?" 8 
commit hostilities without having satisfied these conditions, they armed 
are from the enemy's standpoint guilty of illegitimate acts, and, forces 
when captured, are liable to punishment as war criminals If such 

acts are committed by the inhabitants of a territory invaded by 
the enemy, the term " war rebellion ” is usually applied 

445 In reference to espionage and war treason, it has already Lspionagr 
been pointed out m dealing with espionage, 2 that m the Hague treason! 
Rules the word “ spy " lias a technical meaning The obtaining, 
suppl\ing and carrying of information to the enemy is not 
espionage, unless the individual concerned is acting clandestinely 

and under false pretences , but it may be war treason Thus, for 
instance, inhabitants of enemy territory occupied by a belligerent 
who give information to the enemy may be punished for war 
treason Many other acts, however, whuh ma> be attempted or 
accomplished in occupied territory, or within the enemy's lines, by 
private individuals or by soldiers in disguise, are also classed as 
war treason, although perfectly legitimate if done by members ot 
the armed forces For instance, damage to railways, war material 
telegraphs, or other means of communication, in the interest of 
the enemy , aid to enemy prisoncis of war to escape 3 , conspiracy 
against the armed forces or against members of them , intentionally 


^ Se< pira 22 et st,q 1 

2 Sec pan 160 etseq 

3 It was on this charge that the Germans condemned and shot Nurse Cavell at Brussels 
in 191S 


( 1210 ) 
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Ch. XIV misleading troops in the interest of the enemy when acting as 
— guide , voluntary assistance to the enemv to facilitate his opera¬ 
tions (for instance, by giving supplies and money, and acting as 
guides) , inducing soldiers to serve as spies, to desert, or to 
surrender , bribing soldiers in the interests of the enemy , damage 
or alteration to military notices and signposts in the interests of the 
enemy , fouling w r ater supply and concealing animals, vehicles, 
supplies, and fuel in the interests of the enemv, knowingly 
aiding the advance or retirement of the enemy , circulating 
proclamations in the interests of the enemy 

Neglect 446 There are manv acts likely to be committed bv inhabitants 
obedience which are not violations of the laws of war, and not therefore war 
of orders crimes, but which, nevertheless, a belligerent may forbid and 
punish in the interests of order and the safety of his army, such 
as —failure to extinguish or exhibit lights at lixed hours , failure 
to take out a pass , charging over regulation prices for accom¬ 
modation , furnishing liquor to soldiers, evading censorship 
regulations , making false accusations against troops , making 
false claims for damage , being m possession of army animals, 
stores or supplies , neglect or disobedience generally of govern¬ 
ment, police, and sanitary regulations 

447 It is advisable that the inhabitants should be informed 
directly occupation has taken place of their dutv to maintain 
order, to respect the comminds of the occupant, and, particularly 
to desist from acts especially forbidden 1 

Maraudu g 448 The fourth class of \v w cmnmals consist-, of marauders 
These are individuals either civilians or soldiers, who have left their 
corps, 2 who follow armies on the inarch or appear on battle¬ 
fields, either singly or in bands, in quest of bootv, and rob, maltreat 
or murder stragglers and wounded, and pillage the dead I heir 
presence, besides being a menace and danger to the belligerent 
they accompany, may lead to aspersions on the conduct of Ins 
army b\ Ins adversary Their acts are considered acts of illegiti¬ 
mate warfare, and the punishment takes place in the interest of 
either belligerent 


Tmiof 449 Charges of war crimes mvy be dealt with by military 

criminals courts or by such couits as the belligerent concerned may deter- 

Pumsh mine In every case, however, there must be a trial before 

1061118 punishment 3 , and the utmost care must be taken to coniine the 

punishment to the actual offender 

Punish 450. All war crimes are liable to be punished bv death, but a 
106,115 more lenient penalty may be pronounced Corporal punishment is 
excluded and cruelty in any form must be avoided The pumsh- 


1 Professor Ariga thinks that “it is contrary to all the principles of repLessivt* in. i ures 

not to make known in advance what acts are and are not punishable it can iU > be 

said that the object of martial law is not so much to punish as to merace and thus pr< \ ent 
harmful acts tor this purpose publication is necessary ” (Anga, 1908, p 878 ) See alio 
para 347 and note 

2 Soldiers of the national anny who take to marauding ari, of course, punishable under 

military law (See \ A 6 (2) (a)) 

• “Previous trial is in every case indispensable " (Hague Conference, 1899, p 148) 
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meat should be deterrent, but great severity may defeat its own Ch XIV 
ends by driving the population to rebellion 1 

451 In pronouncing a sentence of imprisonment it need not be 
taken into consideration whether there is a probability of the 
prisoner being released at the end of the war Uhere is no right to 
claim release and it would not be in the interests of humanity to 
grant such right, for otherwise belligerents would be forced to 
carry out capital punishment in many more cases than is now 
usually necessary 

(iv) Reprisals 2 

452. Reprisals between belligerents are retaliation for lllegiti- Nature of 
mate acts of warfare, for the purpose of making the enemy comply re P risals 
in future with the recognised laws of war They are not referred 
to in the text of the Hague Rules, but are mentioned m the Report 
presented to the Peace Conference of 1899 by the Committee 
which drew up the Convention respecting the Laws and Customs 
of War on Land 3 They are by custom admissible as an 
indispensable means of securing leg’timate warfare The mere 
fact that they may be expected if violations of the laws of war are 
committed acts to a great extent as a deterrent They are not a 
means of punishment, or of arbitrary vengeance, but of coercion 

453 The illegitimate acts may be committed by a Government, 
by its military commanders, or by some person or persons whom it 
is obviously impossible to apprehend, try, and punish 

454 Reprisals are an extreme measure because in most cases 
they inflict suffering upon innocent individuals In this, however, 
their coercive force exists, and they are indispensable as a last 
resource 

455 Although there is no rule of International Law respecting 
the matter, reprisals should never be resorted to by the individual 
soldier, but only by order of a commander 

456 An infraction of the laws of war having been definitely Procedure 
established, every effort should first be made to detect and punish £ lt a nJ;gf| rd 
the actual offenders Only if this is impossible should other illegitimate 
measures be taken in case the injured belligerent thinks that the acts 
facts warrant them As a rule the injured party would not at 

once resort to reprisals, but would first lodge a complaint with the 
enemy m the hope of stopping any repetition of the offence or of 
securing the punishment of the guilty This course should always 
be pursued unless the safety of the troops requires immediate 
drastic action and the persons who actually committed the offences 
cannot be secured 

1 Iht language anpluytd for the proceedings wxild usually be that of the occupant 
\n mlt rpreter should, if possible, be provided in case an accused person does not understand 
the language of the occupant It is advisable that, if possible., the proceedings should be public 

Professor \riga gives the following particulars of the military courts which dealt with the 
offences of mhabitantsin Manchuria — 

(a) Acleardistmction was made between courts martial and military couits, in the latter 
it was not considered necessary to have recourse to the slow and minute procedure 
of courts martial 

{ b) The court consisted of offices and military or civil officials, but never of less than 
three members The verdict required a majority, but not unanimity 

(c) The accused was allowed counsel 

(ft) The penalty of death was laid down for nearly all offerees, but the court had full 
power to pronounce a less severe punishment or none at all 

1 Reprisals in time of war only aic referred to here 

* When dealing with art 50, which forbids collective punishment, the report state** that 
the article is " without prejudice of the question of reprisals.” (Hague Conference, 1899, 
p 151 ) 
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457. Even when both direct and indirect appeal to the enemy 
for redress has faded it should be considered, before resorting to 
reprisals, whether he is not more likely to be influenced by a 
steady adherence to the laws of war on the part of his adversary 

458 Although collective punishment of the population is 
forbidden for the acts of individuals for which it cannot be regarded 
as collectively responsible, 1 it may be necessary to resort to 
reprisals agairst a locality or community, for some act committed 
by its inhabitants, or members who cannot be identified 

459 What kinds of acts should be resorted to as reprisals is 
a matter for the consideration of the injured party Acts done 
by way of reprisals must not, however, be excessive, and must not 
exceed the degree of violation committed by the enemy 2 

460 Reprisals may not be resorted to, or must at once cease, 
when the enemy gives satisfaction for the illegitimate acts com¬ 
mitted by him 

(v) The taking of Hostages 

461 The practice of taking hostages as a means of securing 
legitimate warfare was in former tunes very common To ensure 
the observance of treaties, armistices and other agreements 
depending on good faith, hostages were given or exchanged, whose 
lives were held responsible for any perfidy This practice is now 
obsolete, and if hostages are nowadays taken at all they have to 
suffer captivity, and not death, in case the enemy violates the 
agreements in question The Hague Rules do not mention 
hostages, and it must be emphasised that in modern times it is 
deemed preferable to resort to territorial guarantees instead of 
thkmg hostages 3 


* Hague Rules, 50 

* During the Franco German War, 1870-1, the Trench nptured 40 merchant ships and 
made their crews prisoners of war Count Bismarck, who considered it contrary to Inter 
national Law to retain these men as prisoners, demanded their liberation, and when the French 
refused it, ordered b> way of reprisals 40 Trent h private individuals of local importance to be 
arrested and sent as prisoners ot war to Bremen, wh( re they wr re kept until the end of the war 
(Count Bismarck, as it happened, was decidedly wrong, for I ranee had, as the laws then stood, 
in no way committed an illegal act by retaining the German crews as prisoners of war ) 

The Germans, m 1870-1, by way of reprisals for offences committed by inhabitantsin taking 
partin the attack on troops, convoys, messengers, &c , exacted fines or burnt down buildings 
At Chann.es, the town casino was burnt daw n as punishment for inhabitants having fired on the 
escort of a convoy of prisoners of war (Von Widdern, IV, 2, p 33) The village of Fontenay was 
burnt down and a fine of 10,000,000 francs levied on the Province of Lorraine on accouut of 
the railway bridge near the village having been destroyed with the alleged connivance of 
inhabitants {Idem, IV, 2 pp 290-303 

In his proclamations of 31st May, 16th June and 19th June, 1900, Field Marshal Lord 
Roberts threatened reprisals for wanton damage to property and damage to railway and t( It 
graphlincs by the burning of the houses and farms In the vicinity of the places where the damage 
was done 

Punng the Great War, 1914-1918, the principle of taking reprisals was condemned by the 
Lritisb Government, and few were taken by Great Britain The following are, however, 
examples of reprisals taken — 

(j) In April, 1916, the German Government, in consequence of alleged bad treatment 
of German prisoners in the camp at Saint Angean, sent 250 French officers to a 
reprisal camp at Voehrenbach 

(ii) Ip May and June, 1916, some 30.000 French prisoners of war were transferred to the 
Baltic and Polish provinces of Russia in consequence of alleged bad treatment of 
German prisoners of warm France 

3 On the surrender of Port Arthur, 1905, all the fortifications and forts on three hills and on 
the highlands and on the south east of them were handed over to the Japanese Army “ by 
wav of guarantee ” (art 3, Takahashi, 1908, p 212) 

to ensure the fulfilment of the conditions of the preliminaries of peace signed at Versailles 
at the end of the war of 187CM, the Germans continued to occupy a portion of eastern France, 
handing it back section by section as the payment of the indemnity was completed (art, 3 of 
the preliminary Treaty of Peace) 
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462. Use has sometimes 1 been made of hostages by placing Ch. XIV 

prominent inhabitants on the engines of trains on the lines of plac 
communication in occupied territory for the purpose of ensuring habitants' 
the traffic from interruption by the native population on railwa y 

463. Such measures expose the lives of innocent inhabitants tralns- 
not only to the illegitimate acts of train wrecking by private 
enemy individuals, but also to the lawful operations of raiding 
parties of the armed forces of the belligerent, and cannot therefore 

be considered a commendable practice 

464 It would appear to be legitimate to take inhabitants as Hostages 
hostages for the proper treatment of wounded and sick when these prisoners 
are left behind in hostile localities A similar course might become 
necessary if prisoners have fallen into the hands of irregular troops 

or of inhabitants who have risen in arms, since there might be 
fear of their maltreatment 2 

XI — RrGHTS and Duties of Neotral Powers 3 and Persons 
(i) General Principles 

465 Neutrality imposes duties on neutrals as well as on General 
belligerents The duties of neutral States are —to abstain from ^utraht> 
participation m the conflict and from committing any act that 
favours or assists one of the belligerents in matters that affect the 

war, and to afford impartial treatment to all of them in permitting, 
granting, or refusing facilities in matters that do not directly 
concern operations The duties of belligerents are —to respect 
the territory of neutral States and not to suppress their intercourse 
with the enemy Neutrality can therefore be violated as well by 
a belligerent as by a neutral 

466 The application of these principles to the relations between 
belligerent and neutral States gives rise to many important 
questions not only of a military and naval, but of a political, 
commercial, and maritime nature It is here, however, only 
necessary to consider the rights and duties of belligerents and 
neutrals m so far as the} affect land warfare The written law 
concerning this is contained in the “ Convention respecting the 
Rights ami Duties of Neutral Powers and Persons in War on 
Land ’ which was agreed upon at the Peace Conference of 1907 4 

467 The consideration of the subject may be divided into the Division of 
following headings —neutral territory and military operations, sub J ect 


1 In Trance,m 1870-1, by the Germans (see Knegsbrauch , 1902, p 50, where it was praised 
for its complete success, “ whether due to the greater watchfulness of the parishes or to its 
influence on the popul ltion, the safety of traffic was restored ’) 

A proclamation with a section authorising a similar measure was issued by Field Marshal 
I ord Robirts at Pretoria on 19th June, 1900 , this section was, however, withdrawn eight 
days afterw ards 

2 In 1870-1 the Germans took hostages at Chatillon for 200 prisoners in the hands of Ric 
ciotti Garibaldi who had threatened tokdlthim and at Remircmont for certain railway officials 
who had been carried o ( t (Von Widdcrn, III, n 61 and IV, 2, p 41) 

If necessary hostages may be taken to ensure compliance with requisitions, contributions, 
ind the like, but this has nothing to do with illegitimate warfare 

3 A neutral Pou^ru a State which is not taking partin the war 

4 Ihis e-onvention, though it was signed (with reserve of three articles, 18, 17, and 18) 
by the British delegates at the Hague, has not yet received the ratification of H M the King 
t crtiin legislation which has not yet taken place is necessary before tms act can be accom¬ 
plished Ihc contents of the Convention, with the exception of th~ time uticles ibove 
« amod, arc, however,binding in oase of war* ns on the whole they merely record tin customary 
law it war on the subject For text of Convention see App. 7 to this chapter 
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neutral terntory and recruiting , neutral territory and supplies , 
neutral territory and the transmission of information , intern¬ 
ment of belligerent forces m neutral territory, neutral territory 
and prisoners of wai , neutral territory and sick and wounded , 
neutral persons and property , railway material of neutral 
Powers 


(n) Neutral 1 erntory and Military Operations 

468 The territory of a neutral Power must not be violated by 
belligerents 1 and must not therefore, be made a theatre of opera¬ 
tions Belligerents are expressly forbidden to mo\c troops or 
convoys, whether of military stores or supplies, across it 2 Any 
attack on enemy forces which may have taken refuge on it is a 
violation of neutrality Should, however, one belligerent violate 
neutral territory by marching troops across it and the neutral 
Power be unable or unwilling to resist the violation, the other 
belligerent may be justified in attacking the enemy there } 

469 A neutral State need not permit troops belonging to the 
forces of the belligerents to take refuge on its territoiy Tf, 
however, permission is given, it is the duty of the neutral State 
to intern such troops 4 and prevent them from taking any further 
part m the conflict 5 

470 A neutral Power must not allow, and may even resist by 
force, any attempt to violate its neutrality Such resistance 
cannot be regarded as a hostile act, 6 for it is the duty of the 
neutral State 

471. It is quite usual, therefore, for a neutral Power, whose 
territory is adjacent to a theatre of wai, to mobilize a portion 
of its forces in order to ensure the inviolability of its frontiers 7 
It may m fact become the duty of the neutral Power to do so in 
order that one belligerent may not have an advantage over the 
other through an unresisted use of neutral territory 8 


1 Neutrality Convention, art 1 

2 Neutrality Convention, art l 

8 Ihe circumstances under which Manchurn and Korea became the theatre of war were 
peculiar and exceptional, ansingout of thcmabihty of China and Korc i to free themseh es from 
Russian occupation and influence The very purpose of the war was the expulsion of the 
Russians from Manchuria and Korea 
* Neutrality Convention, art 11 

Bourbak 

with aC „ ~ ~ ~ ~ ~ ~ o- - - ~o, — 

frontier near Pontarhcr, January I ebruary 1871 (stt para 486 and note below) The 
individual officers and soldiers who entered Belgian territory after the battle of Sedan were 
likewise interned 

During the Great War, 1914-1918, a hrigade of the Naval Division was interned i*> Holland 
(See Official History, Vol II, pp 60-61 ) (lor df tails as regards internment see para 485 
below ) 

® Neutrality Convention, arts 10 and 11, Hague Conference, 1907, At Us, Vol I, p 146 
Thus, in 1806, the Danes made a cordon along the frontier near Lubeck," with arms* in their 
hands to make their neutraht j respected ” They fired on the trench troops who were pur 
suin£ the Prussians (Murat to Napoleon, 6th November, 1806, Lettns ei Documents pour semr 
d Vhtstotre de Joachim Murat,\o\ IV, Despatch 2639 ) 

7 As Belgium and Switzerland didin 1870-1, and Hollandand Switzcrlandin 1914-1918 

8 In December, 1870, Germany complained to the Grand Duchy of Luxemburg that no 
measures had been taken to prevent the violation of its neutrality, and that numerous brench 
soldiers had passed through its territory Luxemburg however, was able to meet the com¬ 
plaint by pointing out that by the Treaty of London, 1867 she was prevented from maintaining 
an army 
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(m) Neutral Territory and Recruiting 

472. The recruiting, formation, and organisation of hostile Orgamsa- 
expeditions on neutral territory and the passage across its frontier 
of organised bodies of men intending to enlist, are prohibited If in neutral 
any persons are found attempting to cross the frontier and if then tcrritof y 
number, attitude, continuous march, or other circumstances point 
to the existence of an organisation which has hitherto escaped the 
notice of the authorities, the neutral State must be on its guard 
and do its best to prevent the formation of similar bodies m its 
territory On the other hand, a neutral State is not m duty 
bound to prevent the passage across its frontier of such men 
intending to <. nlist as cross the frontier singly or in small 
unorganised parties 1 

473 llie nationality of the persons who may attempt to cross 
the frontier for the purpose of enlisting is not material This 
applies even to subjects of the belligerent States returning to their 
country to fulfil military duties i 

474 It is, however, no violation of neutrality to permit medical Voluntary 
units organised by recognised and authorised Voluntary Aid £^ l lctlcs 
Societies to join one of the belligerents, provided that he is willing 

to accept their services and that he notifies the other belligerent J 

475 Ihc duty of neutrality does not compel neutral States to Joining of 
take measures to pre\ent their subjects from joining the military tysu^jects 
service of a belligerent Several States, as for instance Great of neutral 
Britain and the United States, have nevertheless taken such btates 
measures by then municipal legislation 1 and others, like trance 

and the Netherlands, without actually prohibiting their subjects 
from joining a belligerent, impose the penalty of loss of citizenship, 
or of civil rights for so doing 5 

476 It is the duty of neutral Powers to restrain their militarv 
and naval officers on the active list, with the exception of medical 
officers, from joining a belligerent, and to recall any such officers as 
have been lent to the belligerents before the outbreak of war 6 


(iv) Neutral lerntovy and Supplies 

477 It lias already been stated that belligerent Powers are Purchase of 
forbidden to move convoys of warlike stores and supplies across the 

1 Neutrality Convention,arts 4,5, para 2, and 6, and Hague Conference, 1907, Vol 

III, p 54 Even though several persons cross the frontn r together, they must be held to be 
acting isoltment 'art 6) so long as they do not obviously form part of an organised IxKly 
recognisable as such (Hague Conference, 1907, Ada>, Vol III, p 55 ) 

3 Hague Conference, 1907, Acla,, Vol III, p 55 thus, in 1870, Switzerland raised \o 
objection to Frenchmen travelling through Gcne\ a or Germans through Basle for the purpose 
of reaching their corps, on condition that they travelled without arms and not m uniform, 
bat an otfice organised m Basle for the purpose of sending bodies of Vlsatian volunteers through 
Switzerland to the south of I ranee was rightly prohibited J he United States raised no 
objection in August, 1870, to the departure from New Volk on British ships of a number ot 
German subjects resident in the Republic who had been recalled to the reserve, although the 
recalling was earned out through the instrumentality of the German consuls 

3 Geneva Convention, art 11 See para 193 above 

4 Sec s 4 of the Foreign Enlistment Act, 1870 The penalty is fine and imprisonment, with 
or w ithout hard labour 

3 When war occurs neutral Powers usually issue so-called “ proclamations of neutrality, 1 * 
in which they state their full determination to observe the duties of neutrality and warn their 
subjects of the penalties they incur by joining or assisting the belligerents For the British 
proclamation at the comment* ment of the Russo Japantse War, in which the Foreign Fnhst- 
ment Act was recited at length, see the London Gazette of 11th February, 1904 

6 Thus, in 1899, Germany, as soon as it was brought to notice, ordered back and punished 
Major Reitzc nste m and other otticeis on the active list who had joined the forces of tne South 
African Republic On the other hand, in 1876, Russia permitted officers in large numbers 
to enter the Servnn Army during the war against Turhev, but she withdrew her officers in 
Bulgarian service on the outbreak of the war with Serviain 1887 
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Xiy territory of a neutral State 1 It is not forbidden, however, to 
obtain arms, ammunition, and stores from subjects of neutral States 
through the usual commercial channels Nor is a neutral Power 
bound to prevent such supply to belligerents on the part of com- 
pames and private individuals, of whatever nationality, settled on 
its territory, or stop the export or transit of warlike stores or of 
anything that could be of use to an army or fleet 2 
Loans 478. A neutral State is not bound to prevent its subjects from 

making loans to belligerents for the purpose of enabling them 
to continue the war 3 

Duty of 479. The duty of neutrality, however, forbids neutral Powers 
pJJJJjS themselves to supply or to present funds or material to a 
belligerent 

SSt bo 0ns ^80* A neutral Power is at liberty to forbid or restrict the com- 
unpartiai mercial dealings of its subjects and persons resident in its territory 
with belligerents, but if it does so it must apply the prohibition 
or restriction impartially to both belligerents * 
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(v) Neutral Territory and the Transmission of Information 

481. Neutrality is not violated by a belligerent using, and the 
neutral Power permitting the use in its territory of, the postal and 
telegraph (including wireless) and telephone services open to the 
public It is immaterial whether such services are operated by and 
belong to the neutral State, companies, or private individuals 5 
This does not imply the right of using them, or permitting them 
to be used, in such a way as obviously to render assistance to one of 
the belligerents 6 

482. Although a neutral State must prevent the establishment 
by a belligerent of an official bureau for intelligence purposes on its 
territory, it need not prevent the supplying of information by 
private individuals resident there 

483. A neutral Power, however, is at liberty to forbid or restrict 
the use on behalf of belligerents of all the facilities that have been 
mentioned In any case it must apply the prohibition or restric¬ 
tion impartially to both belligerents Should the telegraph and 
the other services not be owned by the State, the neutral Power is 
specially bound to see that impartiality is observed by the 
company or pnvate owners concerned 7 

484. Although belligerents may thus be permitted the benefit 
of services " opened to the use of the public,” 8 they are expressly 
forbidden to mstal after the outbreak of war, and a neutral State 
must prevent them from installing on its territory, any wireless 


1 Para 468 above 

2 Neutrality Convention, art 7, and Hague Conference, 1007,, Actes, Vol I,pp 141,138 

8 Neutrality Convention, art 18 (a) In 1904, during the Russo Japanese War, Japanese 
oans were floatedm Londonand Berlinand Russian loansm Pam and Berlin 

* Neutrality Convention, art 9 In 1870, in order to avoid controversy, Belgium and Swit 
zerland by their municipal laws prohibited their nationals from supplying the belligerents 
The British Foreign Enlistment Act forbids the supply of ships and naval equipment and anna- 
men ts to a belligerent 

6 Neutrality Convention, art 8, postal services are not mentioned, but are obviously not 
xcluded, as the more expeditious means arc permitted 

• Hague Conference, 1907, Actes , Vol III, p 56 For instance, by keeping the offices open 

tabn- 1 - J - 


• This expression has been borrowed from the Wireless Telegraph Convention of 1908, 
and is intended to serve as a convenient test of the commercial ana non-nuhtary character 
of an installation. (Hague Conference, 1907, AcUs t Vol I, p 139.) 
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telegraphy station or any apparatus for the purpose of communi- Ch. XTV 
eating A neutral State must also prevent belligerents from using — 
a station or apparatus already established m time of peace on its 
territory, if such station or apparatus is exclusively for military 
purposes, and was not previously open to the public 1 

(vi) The Internment of Belligerent Forces tn Neutral Territory 

485 Neutral territory being inviolable affords sanctuary to Duty of 
members of the armed forces and to the war material of belligerents, internment, 
and to private citizens of the belligerent States and their property 
It is not a violation of neutrality to receive them and, if they are 
pursued, to compel the other party to stand fast on the frontier 
A neutral Power, however, which receives belligerent troops on 
its territory, must intern them for the rest of the war, as far as 
possible at a distance from the theatre of operations 2 , they are 
not permitted to rest, refresh, and re-equip themselves, and return 
to the conflict 

486. The neutral Power which allows individual soldiers 
bodies of troops to take refuge on its territory has the mdis- ment 
putable right to lay down the conditions upon which they may 
enter In the case of large bodies of troops it is usual for the 
commander and a representative of the neutral Power to draw 
up a convention in which the exact conditions are fixed and 
recorded 3 The first condition will naturally be that they shall 
give up their arms 

487 Practically the interned troops are in many respects in Position of 
the position of prisoners of war, and the rules concerning prisoners ' t r^ e 

of war apply to them in a general way 4 They may be kept in 
camps, or even confined m fortresses or in places assigned for the 
purpose 5 and under such guard as is necessary m order to secure 
that they take no further part in the war Even if no special 
convention has been made, the neutral Power must supply them 
with proper food, clothing, and assistance in sickness, recovering 
the cost at the conclusion of peace 6 

488 The neutral Power may allow the interned officers, but not Parole 
the non-commissioned officers and men, their liberty on their 

1 Neutrality Convention, art 3 

An international commission of jurists sitting at the Hague in the spring of 1923 prepared 
a draft code of the “ Kults for the control of radio in time of war ” These rules have not yet , 
bet n ratified 1 hey are of some special importance from the point of view of neutrals and when v 
ratified will bring the laws of war up to date as far as the science of wireless telegraphy is 
concern! d 

2 Neutrality Convention, art 11 It may be noted here that according to the Convention 
for the Adaptation of the Principles of the Geneva Convention to Maritime Warfare, 1907 
(which has not >ct been ratified by H M the King), sick, wounded, and shipwrecked soldiers, 
if taken on board a neutral man of war, arc in the same position as if on neutral territory 

But if they are or a hospital ship or a private neutral vessel they must be given up on demand e 

of the otherbelhgerent Once landed at a neutral port, how ever, they can no longer be claimed 
(Arts 11-15) 

8 Thus on 1st February, 1871, General Chnchant, who had succeeded to the command of 
General Bourbakfs army when that commander had shot himself, concluded a convention 
with the Swiss general Herzog By this the French Army, pursued by General Manteuffel, 
was permi t ted to en ter Swi fzerland on condition of giving up its artillery, arms, equipment and 
ammunition, which were to be restored to Fiance after peace, and on payment of the 
expenses incurred by Switzerland Supply and transport wagons were permitted to return 
to France empty, while the post and treasury wagons, as well as the military chests,were handed 
over to the Confederation on the same terms as the arms and equipment The text of the 
Convention is givenin App 21 to this chapter 

4 See para 54 el sea Art 14 of the Hague Rules specially refers to the duty of neutrals to 

institute a prisoners of warmformation bureau when necessary 

6 Neutrality Convention, art 11, para, 2 

8 Neutrality Convention ,art 12, 
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Cb. XIV giving their parole not to leave the neutral territory without 
— permission 1 No conditions, however, are laid down under which 
such permission is to be given, and no penalties are mentioned if 
the parole be broken The granting of leave to an interned officer 
to return to his own country, even temporarily only, for any reason, 
is not mentioned either, and may therefore be considered a very 
exceptional measure A neutral State desirous of according such 
permission w r ou!d be well advised in the first instance to obtain the 
consent of the other belligerent 2 

Medical^ 489. Members of the medical personnel serving with troops 
personnc which cross into neutral territory can claim to be sent back to their 
army or their country as soon as their assistance is no longer 
indispensable for the care of the sick and wounded 3 

(vn) Prisoners of War m Neutral Territory 
prisoners 490. Prisoners of war who succeed in escaping into neutral 
refugem territory regain their liberty, but they cannot claim to remain 

neutral there It rests with the neutral State whether it will grant or 

territory re fuse them admission, and in the latter case whether or not it 

will allow them to remain on its territory If they are permitted 
to remain, the neutral State may compel them to make their 
residence in a specified locality 4 

Prisoners 491. Prisoners of war brought into neutral territory by troops 
mtoneutrai which take refuge there regain their liberty, but they must be 

territory treated by the neutral Power in the same way as prisoners of war 

who have escaped 5 

Captured 492. On the other hand, captured war material found m 
material possession of troops which take refuge in neutral territory is treated 

as the property of their army, 6 its origin being ignored 


Passage of 
sick and 
wounded 


Considrra 
tions of 
humanity 


(vni) Neutral Territory and the Sick and Wounded 

493. A neutral Power may permit the passage of sick and 
wounded of belligerent armies through its territory without failing 
in its duties of neutrality 7 

494. There is no obligation on the part of the neutral Power 
to permit the passage, but if the privilege is accorded at all it must 
be given to both belligerents impartially 8 

495. It is obvious that in facilitating the evacuation of sick and 
w ounded a neutral Power can render valuable indirect assistance to 
a belligerent It was, however, officially explained at the Peace 
Conference in 1899 that the article concerned had no other meaning 
than ** to establish that considerations of humanity and hygiene 


1 Neutrality Convention, art 11, para 3 

* Hague Conference, 1907, A ctes, Vo! I, p 147 As regards parole generally, see para 96 
above 

3 This follows indirectly from Geneva Convention, art 12, para 2, for if the medical per¬ 
sonnel can claim this from the enemy, they must certainly be allowed to claim it from a neutral 
See also para 501 below 

4 Neutrality Convention, art 13, para 1, and Hague Conference, 1907, Acte$,Vo\ I,pp 143, 

3 Neutrality Con'action, art 13, para 2 
<* 4 Hague Confers ce, 1907, Actcs, Vol I, p 145 

* Neutrality Convention, art 14 It will be observed that “ sur son territoire M is rendered 
in the translation as “into its territory "Art 14 was originally art 50 of the Convention respect¬ 
ing the Laws and Customs of War on Land drawn up at the Hague in 1899, and the official 
translation of the same phrase in that Convention is " through its territory n Ibis appears 
to give the sense better, for “into M might appear to precludeany idea of the sick and wounded 
leaving the territory 

* Ha gut Conference, 1899, p 153 
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might determine a neutral State to permit sick and wounded Ch XIV 
soldiers to cross its territory without failing in its duties of ” 
neutrality >n 

496 It docs not appear to be necessary to obtain the consent of Consent of 
the other belligerent If, however, the passage of any consider- g^er 
able body of sick and wounded is contemplated, it would be ents** 
advisable to inform him before according the permission 1 2 

497 If the sick and wounded belong to the army of the Differ 

belligerent who is transporting them through the neutral State, ^rdmg 
they may be allowed to go through to their own country 3 toTtatus of 

498 If instead of simply transporting them through neutral wounded^ 
territory the belligerent concerned hands them over to the neutral 
Power, they must be detained by this Power so as to prevent their 

taking further part in the military operations 

499 Sick and wounded prisoners of war belonging to the adverse 
party who are brought into neutral territory by a belligerent may 
not be carried through to his territory, nor may they be liberated 
like prisoners of war brought into neutral territory by belligerent 
troops taking refuge there They must be detained by the neutral 
State in the same way as sick and wounded of the other party who 
are left in its territory 4 

500 If a neutral Power permits the passage of sick and w ounded Limits 
through its territory, it must make a condition that no combatants regard^ 
or war material accompany them It must, further, take such arcom 
measures as may be necessary to ensure that this condition is peromiel, 
carried out 5 This condition, however, does not exclude such &.c 
personnel and material as are required for the care of the sick and 
wounded 6 

501 1 lie provisions of the Geneva Conv cntion apply to sick and Medical 
wounded who are interned m neutral territory 7 The position personnel 
of the medical personnel with them is regulated by the conditions 
under which it was admitted Failing a special agreement a 
neutral State would be justified in detaining a sufficient number 

of the medical personnel to take care of the sick and wounded 
If, however, a sufficient number is not available it is the duty of 
the neutral State to supply the necessary medical attendance and 
hospital accommodation , the expenses must be refunded after the 
war by the belligerent concerned 8 


1 Hague Conference, 1S99, p 153 

8 The Trench Manual, 1893, p 32, says —“ Vulial States abstain from authorising the 
transit of convoy s of sick and wounded until the const nt of the belligerents has been obtained,” 
After the battle of Sedan, the German General Staff wished to send railway trains conveying 
wounded to Germany through Belgium and Luxemburg, the Trench Minister of War, however, 
protested, as he rightly argued that this would free lines to bring up men and ammunition 
Belgium, after consulting the British Government, came to the conclusion that, if one of the 
belligerents objected, the giving of permission would be a breach of neutrality and therefore 
refused iti Luxemburg allowed it 

3 Neutrality Convention, art 14, para 2, and Hague Conference, 1899, pp 152-3 

4 Neutrality Convention, art 14, para 2 

4 Neutrality Convention, art 14, para 1 

4 Hague Conference, 1899, 2nd committee, 2nd sub-committee, sixth nveting 

7 Neutrality Convention, art 15 See paras 485-489 

• Neutrality Convention, art. 12 
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Neutral 
person* in 
occupied 
territory 


Diplomatic 

agents 


Consuls 


Transitory 

visitors 


Punish 

ments 


Special 

treatment 


(ix) Neutral Persons 

502. Neutral persons resident m occupied territory 1 acquire 
thereby, in a sense, the character of enemy persons and are on the 
whole not entitled to claim treatment different from that accorded 
to the other inhabitants It may be politic, however, to give 
them more favourable treatment They on their part should 
maintain an absolute reserve as regards the war 

503 Special instructions will usually be issued with regard to 
diplomatic agents and their correspondence , they must in any case 
be allowed to withdraw unmolested from occupied territory 2 

504 Consuls are not diplomatic agents and cannot therefore 
claim any privileges due to the latter 3 Failing special instruc¬ 
tions, they should be treated with such consideration as is due to 
them in consequence of their position at the head of the subjects of 
the neutral Power who are resident in the Ic cahty com erned 

505 Subjects of neutral Powers not resident but only on a 
transitory visit within occupied territory can, to a certain extent, 
claim different treatment from that aceordtd to inhabitants, 
provided they take no part m the w \r for instance, they are as a 
rule exempt fiom requisitions and contributions, and, if their 
property is required for military ends and needs, they must be 
fully indemnified 4 

506 Subjects of neutral Powers whether resident or only on a 
visit m occupied territory, may be punishr d for offences in the same 
manner as enemy subjects Ihcv ma\ be expelled or deported for 
just cause, but residents ought not to be expelled or deported 
without a special order of the Government or commander-m-chief 
of the occupying army 5 Such residents may under the same 
conditions as other inhabitants be taken in'o captivity 

(x) Neutral Railway Material 

507. Railway material originating from neutral territory, 
whether it be the property of the neutral Government, companies, 
or private persons, provided it is recognisable as belonging to them, 
must not be requisitioned or utilized except in so far as it is 
absolutely necessary It must be sent back to the country of 
origin as soon as possible • 


1 As regards neutral persons who are transitory, see para 505 below 

As regards neutrals resident m British territory “w< will treat them on a footing of equality 
with our own countrymen" British Declaration it the Hague Conference, 1907, Actes, 
Vol III, p 43 

2 It is not settled whether a neutral diplomatic agmt can claim to send messengers with 
sealed despatches through the lines of the occupant When in 1870, during the siege of Pans, 
Mr Washburne, the American envoy, raised this claim, the Germans refused to acknowledge it 
(Washbuxne, 1905, p 193) For Count Bismarck's reply, see para 1 32, note 

3 Consulsinnon-Chnstian States, Japan excepted, can claim the same privileges as diplomatic 
envoys 

4 Aninterestingcase of this nature happened during the Franco German War, in December, 
1870 The Germans seized some British colliers lying m the Seine near Rouen and sank them 
for the purpose of preventing French gunboats from asrendirg the river The owriers were 
indemnified on the intervention of the British Government, although Count Bismarck main 
tamed that there was no legal duty to do so Rolling stock, the property of foreign railways, 
which may bem a theatre of war, is dealt with bdowin para 507, etseq 

5 In such cases, if military exigencies permit, they should be given reasonable time to adjust 
or hand over their private affairs 

3 Neutrality Convention, art 19 
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508. If railway material is thus detained, the neutral ch XIV 
Power may, likewise m case of necessity, keep and utilize a Powe 7to 
corresponding amount of material originating from the territory detain 
of the belligerent Power 1 equlv cnt * 

509 The retention of this material by the neutral Power must No retail* 
not assume the character of retaliation The right must be tlon 
exercised only m case of necessity, up to the due amount, and 

with strict impartiality between the two belligerents 

510 Compensation must be paid on either side according to ^™ pensa 
the amount of material retained and the length of time it was 
retained 1 2 


APPENDIX 1 

International Declaration Renouncing ihi Hsf, in Time of War, of 
Explosive Projectills undtr 100 Grwmes Weight 

Signed at St Petersburg 1868 


Declaration 

Suk la proposition dll Cabinet 
Imperial de Russit , uric Commission 
Militaire International* i) mt rt< 
reunio a St Petersbourg, ilm 
d’examinu. la convuiancc d’mterilire 
1’usage de ceitains projectiles cn 
temps de gucius e litre lr^ nations 
civilisccs, (t rettt Commission lyant 
fixe d’uu cominun accord les Innitcs 
techniques on Us ncccssitcs de la 
guerre doivcnt s’arr^ter devan t 
les exigences dc l’humamU , les 
Soussign£s soni autonses par les 
ordres de leurs (jouvumincnts a 
declarer ce qui suit 

Considerant quo les progres de la 
civilisation doivcnt avoir pour effet 
d’attenmr autrnt qut possible les 
calamitCs de la guerre, 

Que le scul but legitime que les 
Etats doivcnt se pioposer durant la 
guerie cst PaUaibhsscnicnt dcs forces 
inilitaires di l’eniumi, 

Qu’A c< t diet, il suffit de mettre 
hors dc combat lr plus giand nombre 
d'hommrs possible, 

Que ce but strait depasse par 
l’cmploi d’armes qui aggraveraicnt 
inutilerncnt les souffranus dcs 
hommes mis hors de combat, ou 
rendraient leur rnort inevitable, 
Que l’emploi dc parcillts armes 
serait d£s lors contraire aux lois de 
l’humanitc, 

Les Parties Contractantes s’en- 
gagent & renonccr mutuellement, cn 


(Translation 3 ) 

Declaration 

On the proposition of the Imperial 
Cabinet of Russia, an International 
Military Commission having assrm 
bkd at St Pctcrsbuig in order to 
e\ uninc into the expediency of for¬ 
bidding the usi of certain projectiles 
in times of war between civilized 
nations, and that Commission, 
having bv common agreement fixed 
the technical limits at which the 
necessities of war ought to yield to 
tin requirements of humanity, the 
Undersigned arc authorized by tne 
orde rs of the lr Governments to 
declare as follows — 

Considering that the progress of 
civilization should have the effect of 
alUviating as much as possible the 
calamities of w r ar, 

I hat the only legitimate Object 
which States should endeavour to 
accomplish during war is to weaken 
the military forces of the enemy, 

Th it for this purpose it is sufficient 
to disable the greatest possible 
number of men, 

ihat this object would be exceeded 
by the employment of arms which 
use lessly aggravate the sufferings of 
disabled men, or render their death 
inevitable, 

ihat the employment of such arms 
would, therefore, be contrary to the 
laws of humanity, 

I he Contracting Parties engage 
mutually to renounce, in case of war 


1 Hague Conference, 1907, Actes, VoJ I, p 58 

2 Neutrality Convention, art 19, para 3 

3 This translation, as well as those of the Declarations and Conventions which follow, was 
issued officially 
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Ch. XIV cas dc guerre entic dies, Taji- 
— ploi par ieurs troupes dc tort ou d< 
mer, dc tout projects d’un poids 
mfexitur i 400 grammes qui serait 
on explosible ou charge de matures 
fulminantes ou inflammables 
Elies mviteront tous les Etats qui 
n’ont pas participe par Tcnvoi dc 
D61egu?s aux d61ibentions dc la 
Commission Militaire Internationale 
reume a St Pctersbourg h acceder au 
present engagement 

Cct engagement n’est obligatone 
que pom les Parties Conlractantes ou 
Accedantcs on cas de guerre entre 
deux ou plusieurs d’nitre ellcs 
il n’est pas applicable vis a vis 
de Parties non Contractantes ou qui 
u’auraunt pas accede 
II resscrait Igakment d’etre obli 
gatoirc du moment ou, dans une 
gi rrc entre Parties Contractantes ou 
Aeadantes, une partie non Con- 
tractautc ou qui n’aurait pas accede 
se joindrait h. l’un des belligeiants 
Les Parties Contractantes ou Acet - 
dantes se reservent de s'entendre 
ulterieuTcmcnt toutes les fois qu’unc 
proposition precise serait formulie 
i n vuc des perfectionncmcnts & 
v enir que la science pourrait apporter 
dans l’armemcnt des troupes, afin de 
mamtcnir les principes qu’elles out 
poses ct dc concilicr les necessitcs de 
la guerre a\ ec les lois dc 1 ’humanity 

Fait 4 St Pacrsbourg.le^^ 


onze 

Decembrc 


mil huitcent soixante huit 


among thunsdves, the employment 
by their military or naval troops of 
any projectile of a weight below 40U 
grammes, which isnthci explosive or 
charged with fulminating or mflam 
imblc substances 

Ihey will invite all the States 
which have not taken part in the 
deliberations of the International 
Militiry Commission assembled at 
St Petersburg, by sending Delegates 
thereto, to accede to the present 
(ngagenn nt 

This engagement is obligatory only 
upon the Contracting or Acceding 
Parties thereto, in case of war 
between two or more of themselves 
it is not applicable with regard to 
non-Contractmg Parties, or Parties 
who shall not have acceded to it 

It will also cease to be obligatory 
from the moment when, in a war 
between Contracting or Acceding 
Parties, a non Contracting Party or a 
non Acceding Party shall join one of 
the belligerents 

the Contracting or Acceding 
Parties reserve to themschcs to come 
hereafter to an understanding when 
ever a precise proposition shall be 
drawn up in view of future improve 
meats which science mav effect m 
the armament of troops, in ordei to 
maintain the principles which they 
hive established, and to concihatL 
the necessities of war with the 


laws of humanity 
Done at St Pctcisburg, the 


twentv -ninth of November 
eleventh of December, 


’one thou 


sand eight hundred and sixty eight 


Here follow the signatuics of the 

Great Britain 

Austria Hungary 

Bavaria 

Belgium 

Denmark 

hranee 

Greece 

Italy 

Netherlands, 

Persia 


plenipotentiaries of - 
Portugal 

Prussia and North German Con 
federation 
Russia 

Sweden and Norway. 

Switzerland 

Turkey 

Wurtemberg 


Brazil acceded In 1869 
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APPENDIX 2 


Ch. XIV 


Internationai Declaration Respecting Expanding Bullets. 
Signed at The Hague 2 9th July , 1899 


Declaration 


(Translation ) 
Declaration 


Lrs Soussigtus, Plcmpotentiaires 
des Puissances repr6sent£es a la 
Conference Internationale de la Paix 
1 La Haye, dument autorises 4 cct 
effet par leurs Gouvemcments, 
s’inspirant des sentiments qui ont 
trouv6 teur expression dans la 
Declaration de Samt-P6tersbourg du 
29 Novembre (11 Decembrc), 186S 
D6clarent, 

Les Puissances Contractantes 
s’interdisent Pemploi de balles qui 
s'epanouissent ou s’aplatisscnt facile 
ment dans le corps humain, tellcs quo 
les balles 4 enveloppe dure dont 
1 'enveloppe ne couvrirait pas cntiire 
ment le novau ou serait pourvue 
d’incisions 

La presente Declaration n’est 
obligatoirc que pour les Puissances 
Contractantes, cn cas de giurrc entre 
deux ou plusiLiirs d N litre, tiles 

Elle cessera d’etre obligatoire du 
moment ou dins um giurrc entri 
des Puissances Contractantes, unc 
Puissance non Contnctante se join- 
drait 4 Pun dis belligtrants 

La presen ti Declaration sen 
ratifiee dans le plus bref d61ai 
possible 

Les ratifications seront deposes 4 
La Haye 

II sera dressc du depot de ebaque 
ratification un proems verbal, dont 
une copie, cerlifiee conforme, sen 
remise par la voic diplomatique a 
toutes les Puissances Contractantes 

Les Puissances non~Signataires 
pourront adherer \ la presente 
Declaration 1 lies auront, 4 cet 
effet, \ faire connaitre ltur adhesion 
aux Puissances Contractantes, au 
moyen d’unc notification tente, 
adrcssce au Gouv< moment des Pays- 
Bas ct (ommuruquee par celui-ci 
4 toutes ics autres Puissances Con 
tractantes 

S’ll arnvait qu’une des Hautcs 
Parties Contractantes denon<?at la 
presente Declaration, cette d£noncia- 
tion ne produirait ses effets qu’un an 
apr£s la notification faitc par dent au 
Gouvemement des Pays-Bas et 
commumquee fmrnddiatement par 
celui-ci 4 toutes les autres Puissances 
Contractantes 

Cette dcnonciation ne produira ses 
effets qu '4 I’egard de la Puissance qui 
Laura notifide 


The Undersigned, Plcnipoten 
tianes of the Powers represented at 
the International Peace Conference 
at The Hague, duly authorized to that 
effect bv thur Governments, inspired 
by the sintiments which found 
expression in the DecIirUion of St 
Petersburg of the 29th November 
(Uth December), 1868, 

Declare thit 

The Contncting Parties agree to 
ibstam from tlu usi of bulb ts 
which t xpand or flatten easily in the 
human body , such as bullc ts with a 
hard envelope which does not entire! \ 
cover the core, or is pw reed with 
incisions 

The present Declaration is only 
binding for the Contncting Powers in 
the case of a war between two or more 
of them 

It shall cease to be binding from the 
time when, in a war between the 
Contracting Powers, one of the belli 
gerents is joined by a non Contract¬ 
ing Power 

The present Declaration shall be 
ratified as soon as possible. 

The ratifications shall be deposited 
at The Hague 

A proces-verbal shall be drawn up 
on the leceipt of each ratification, a 
copy of which, duly certified, shall 
be sent through the diplomatic 
channel to all the Contracting Powers 

ihe non-Signatory Powers may 
adhcri to the present Declaration 
For this purpose they must make 
their adhesion known to the Con¬ 
tracting Powers by means of a written 
notification addressed to the Nether- 
land Government, and bv it com¬ 
municated to all the other Con¬ 
tracting Powers 

In the event of one of the High 
Contracting Parties denouncing the 
present Declaration, such denuncia¬ 
tion shall not take effect until a year 
after the notification made in writing 
to the Netherland Government, and 
forthwith communicated by it to all 
the other Contracting Powers 

This denunciation shall only affect 
the notifying Power, 
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h n foide quoi , Ics Pknipotontidircs 
ont sign* \d prcSfnte D( clantion <t 
i’ont icvctuo dc !< nt^ cirhrts 

Tutd Id TIa\< , It >9Jmll. t, 1899, 
en un seal t \< mpl urt, cpu r< ^tcr i 
depose d ms los archives du Gouv irnr- 
mt nt des Pay s-Bas c t dont dc s c opics, 
artifices conformos, scront nmisti 
pir la vote diplomatique iu\ 
Puissances Conti ictantcs 

Here follow the signatures of the 

Belgium 

Denmark 

Spam 

Mexico 

Prance 

Greece 

Montenegro 

Netherlands 


In faith of which the Plenipoten¬ 
tiaries ln\( sigmd the present 
Dcl I nation, and Juvt itlivd the ir 
st iIs thereto 

Done at Hip H lgu< the 29th [ulv , 
1899, in i single top) , which shall 
lx kept in the uchi\(softh< Nethei 
land (xovnnmint, and of which 
copies duh uitilnd, shall b( sent 
tin out,h tin diplomitic channel to 
the Contracting Powers 

plenipotentiaries of — 

Pcrsi i 
Rum inn 
Ru>si a 
Siam 

Sweden \nd Norway 
F urkt v 
Bui gin a 


The following States subsequently 

Great Brit un 

Austria Hungary 

China 

Germany 

Italy 

Nicaragua 


acceded 

Portugal, 
japan 
I uxembnrg 
Scrvia 
Swit/i rland 


\PPrNDIX 3 

Inters \tional Declar\tion Ri spfctinc \sphyxiating Gases 
Signed at 7 he Hague, Z^th July , 1899 

(lranslation ) 

Decimation Declaration 

Les Soussignes, Plenipotcntiaircs The Undersigned, Plenipoten- 
des Puissances represent*, ts a la tiarus of the Powers represented at 
Conference Internationale dt la Pai\ the Intern itifinal Peace Conference 
\ La Ha\c, dument autorises a < et it The Hague, dulv authorized to 
effet par leurs Gouvernements, s’ni that effect by their Governments, 
spirant des sentiments qui ont inspued by the sentiments which 
trouve leur expression clans la found expression in the Declaration 
Declaration de Saint Petcrsbomg du of St Petersburg of the 29th Nov- 
29 Novembre (11 Deccmbre}, 1868, ember (llth December), 1868, 

D6clirent Declare that 

Les Puissances Contract antes The Contracting Powers agree to 
s’mtcrdisent l’emploi de projectiles abstain from the use of projectiles the 
qui ont pour but unique 1 de repandre object 1 of which is the diffusion of 
des gaz asphyxiants ou doleteres asphyxiating or deleterious gases 
La pr6sente Declaration n’est The present Declaration is only 
obligatoire que pour les Puissances binding on the Contracting Powers 
Contractantes, cn cas de guerre entre in the case of a war between two or 
deux ou plusieurs d’entre ellcs more of them 

Elle cessera d’etre obligatoire du It shall cease to be binding from 
moment oh dans une guerre entre des the time when, in a war between the 
Puissances Contractantes, une Puis- Contracting Powers, one of the 
sance non-Contractante se joindrait k belligerents shall be joined by a non¬ 
run des belligSrants Contracting Power 

La prSsente Declaration sera rati- The present Declaration shall be 
fi6e dans le plus bref d61ai possible ratified as soon as possible 

I es ratifications seront depos6es k The ratifications shall be deposited 
La Haye at The Hague 

1 The word unique has been overlooked in the translation, which should read “the sole object 
which ” and not “ the object of which ” 
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II sen rttcssc (lu dt pot do ch »quc 
ratification un proems veibal, dont 
une copi r, cortifne confortno, sera 
reraise par la voio diplomatique \ 
toutes Us Puissances Contractantes 
ie s Puissincis non Signatures 
pom rout adhurr i la pn' sente 
JXcluition Flies auront, \ cct 
elftt, i f ure connaitre lcui adhesion 
aux Puissances Contractanti s, au 
raoyin d’une notification icrik, 
adressec au Gouvcrncmont dcs Pays 
Bis et communique par ctlm ci 
a toutes les autres Puissances Con 
tractantis 

SMI arrivait quMme des Hautcs 
Parties Contract mtes dc none it la 
pnsenti Declaration, cetti dinoncn 
cion no produirait srs e tfi ts qu’un au 
apres la notilication faiti pireertt iu 
Gouverncmcnt dcs Pays it 

communiquce immediate ment par 
celui ci \ toutes l(s autres Pun*s\nc< s 
Contr ic t antes 

Cette denunciation nc pioduira sis 
effets qu* i IVgard de la Puissance qui 
l’aura notifu ( 

En foi do quoi, lrs Pit mpoten 
tiaires ont signe la prisente Declara 
tion et Pont revetue dc leurs cachets 

Fait ^ T a Have, le 29 juillet, 1899, 
en un scul extmplaire, qui resteia 
depost dans les arcluvesdu Gouveme- 
mentdis Pays Bis et dont dis copies, 
(utifiees confoimes, srront remises 
par la voie diplomatique aux Puis 
sanceS Contractantes 


A ptoecs veibal shall be drawn up Ch XIV 
on the receipt of each ratification, a — 
c opy of which, dulv certified, shall be ^ 
sent through the diplomatic channel 
to all the Contracting Powers 

The uon Signatory Powers can 
adhere to tin prostnt Declaration 
1 or thispurposi they must make their 
adhesion known to the Contracting 
Powtrs bv m< ans of a written notifi¬ 
cation addressed to the Nethirlmd 
Government, and by it communi¬ 
cated to all the other Contracting 
Pov\ ers 

In thi event of one of the High 
Cuntrai ting Parties denouncing the 
present Declaration, smn denuncia¬ 
tion shill not take effect until a year 
after the notification made in writing 
to the Government of the Nether¬ 
lands, and forthwith communicated 
by it to all the other Contracting 
Powei s 

This denunciation shall only affect 
the notifying Power 

In faith of which the Plenipoten¬ 
tiaries have signed the present 
Declaration, and affixed their seals 
thereto 

Done at The Hague, the 29th July, 

1899, in a single copy, which shall be 
kept m the archives of the Netherland 
Government, and copies of which, 
duly certified, shall be sent by the 
diplomatic channel to the Contract- 
ing Powers 


Here follow the signatures of the plenipotentiaries of — 


Belgium 

Denmark, 

Spain 

Mexico 

France. 

Greece 

Montenegro, 

Netherlands 


Persia 

Portugal 

Rumania 

Russia 

Siam 

Sweden and Norway. 

Turkey 

Bulgaria 


The following States subsequently acceded 


Great Britain 
Austria-Hungary, 
China 
Germany. 

Italy. 


Japan 

Luxemburg 

Nicaragua 

Servia 

Switzerland. 
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Ch XIV 


APPENDIX 4 


International Convention for the Amelioration or the Condition ok 


the Wounded and Sick in Armies in the Field 


Signed at Geneva, 6th July, 190b 
(British Ratification deposited at Berne, 16 th April , 1907 ) 

(1 ranslation ) 

CoH7;tfnfton pour V Amelioration du Convention for the Amelioration of the 

Sort des Bless is et Malades dans les Condition of the Wounded and Sick 
Armies en Campagne tn Armies in the Field 

Sa Majesty le Roi du Royaume- His Majesty the King of the United 
Uni de la Grande Bretagne ct Kingdom of Great Britain and 

d’lrlande, Empereur dcs Indes, Ireland, Emperor of India, 

(Here follows the list of other Sovereigns and heids of States who 
sent Plenipotentiaries to the Conference ) 

]?galement amm6s du desir de di- Being equally animated by the 
rninuer, autant qu’il depend d'eux, desire of mitigating, is far as 

les maux inseparables de la guerre et possible, the evils inseparable from 

vculant, dans cc but, pcrfectionncr ct war, and desiring, with this end in 

completer ks dispositions convenucs view, to improve and to complete 

a Geneve, le 22 aout, 1864, pour the arrangements agreed upon at 

Uam^lioration du sort des militaircs Geneva on the 22nd Vugust, 1864, 

blessfs ou malades dans los armees for the amelioration of the condition 

en campagne, of wounded or sick soldiers in armies 

m the field, 

Ont r£solu de conclure une nouvellc Have resolved to cone lude for this 
Convention & cet effet, et ont purpose a new Convention, and have 

nornmc pour leurs Plempotentiaiics, named as their Plenipotentiaries, 

savoir that is to say 

(Here follows the list of Plcmpoixntiai ics ) 

Lesqucls, apr£s s’etre com- Who, after having communicated 
muniqu6 leurs plems pouvoirs, to each other their full powders, 

trouves en bonne et due forme, sont found in good and due form, have 

convenus de ce qui suit agreed as follow* 


Ciiapitre Premier — Des Bless is et Chapter I — The Wounded and Sick 
Malades 


Article Premier 

Les militaircs et les autres per- 
sonnes officiellement attachees aux 
armees, qui scront blesses ou malades, 
devront 6tre respectes et soignds, sans 
distinction de nationalit6 f par lc 
belligtrant qui les aura en son 
pouvoir 

Toutefois, Ic belligerant, oblige 
d’abandonner dcs malades ou des 
blesses k son adversaire, laissera avec 
eux, autant quo les circonstances 
mihtaires lc permettront, une partie 
de son personnel ct de son materiel 
samtaires pour contribuer A les 
soigner 


Article 1 

Officers and soldiers, and other 
persons officially attached to armies, 
shall be respected and taken care of 
when wounded or sick by the 
belligerent in whose power thev may 
be, without distinction of nationality 

Nevertheless, a belligerent who is 
compelled to abandon sick or 
wounded to the enemy shall, as far as 
military exigencies permit, leave 
with them a portion of his medical 
personnel and material to contribute 
to the care of them 


Art 2 

Sous reserve dcs soms k leur 
fournir en vertu de Particle pre¬ 
cedent, les blesses ou malades d'une 
armee tombes au pouvoir de 1’autre 
belligerant sont prisonmers de guerre 
et les regies genera les du droit des 
gens concernant les prisonmers leur 
sont apphcables 


Art 2 

Except as regards the treatment to 
be provided for them in virtue of the 
preceding Article, the wounded and 
sick of an army who fall into the 
hands of the enemy are prisoners of 
war, and the general provisions 
of international law concerning 
prisoners are applicable to them. 
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Cependant, les bellig^rants rcstent 
hbres de stipuler entre eux, A 1’egard 
des prisonmers blesses ou malades, 
telles clauses d’exception ou dc 
faveur qu’ils jugeront utiles, its 
auront, notamment, la faculty de 
coavemr 

De sc remettre reciproquement, 
apr&s un combat, les bless6s laissfs 
sur le champ de bataille, 

De rtnvoyer dans leur pays, apr&s 
les avoir mis en 6tat d’etre trans- 
portes ou apres guerison, les blesses 
ou malades qu’ils ne voudront pas 
gardcr prisonmers, 

Dc remettre k un £tat ncutre, du 
consentoment de celui ci, des blesses 
ou malades de la partie adverse, k la 
charge par l’Jitat neutre de les 
interner jusqu’A la fin des hostilitts 


Belligerents are, however, free to Ch XIV 
arrange with one another such excep- — 
tions and mitigations with reference 
to sick and wounded prisoners as 
they may judge expedient, in par¬ 
ticular they will be at liberty to 
agiee— 

fo restore to one another the 
wounded loft on the field after a 
battle, 

1 o repatriate any woundi d and 
sick whom they do not wish to n tain 
as prisoners, after readoring them fit 
for removal or after recovay , 

To hand over to a neutral State, 
with the latter’s consent, the enemy's 
wounded and sick to be interned by 
the neutral State until the end of 
hostilities 


Art 3 


Art 3 


Apres chaquc combat, 1'occupant 
du champ dc bataille prendra des 
rnesures pour rechercher les blesses et 
pour les faire proteger, ainsi que hs 
morts, contre le pillage ct les 
mauvais traitements 

II veillera 4 cc que l’mhumation 
ou I'mcin^ration des morts soit 
pr6c£d6e d’un examen attentif dc 
leurs cadavres 


Aftei cadi engagement the Com¬ 
mander m possession of the field shall 
take measures to search for the 
wounded, and to insure protection 
against pillage and maltreatment 
both for the wounded and for the 
dead 

He shall arrange that a careful 
examination of the bodies is made 
before the dc id are buried or 
cremated 


Art 4 

Chaque bclligerant enverra, des 
qu’il sera possible, aux autontes de 
leur pays ou do lour armet les 
marques ou pieces militaires d’ldcn- 
tite trouvees sur les morts ct l’etat 
nominatif des blesses ou inalades 
recucilhs par ltxi 

Les belligerants sc tundront reci 
proquement au courant des mterne- 
ments ct des mutations, ainsi que des 
entrees dans les hopitaux ct des 
deefcs survenus parmi les blesses et 
malades en leur pouvoir I Is re- 
cueilleront tous les objets d’un usage 
personnel, valeurs, lettres, &c , 
qui seront trouves sur les champs de 
bataille ou d61aiss6s par les blesses 
ou malades d6c6des dans les 6tablisse- 
ments et formations samtaires, pour 
les faire transmettre aux mt£ress£s 
par les autont6s de leur pays 


Art 5 

L*autorit6 militaire pourra faire 
appel au zfele charitable des habitants 
pour recueillir et soigner, sous son 
contr61c, des blesses ou malades des 
arm6cs, en accordant aux personnes 
ayant r^pondu A cet appel une 
protection sptciale et certaines 
immunity 


Art 4 

As early as possible each belli¬ 
gerent shall send to the authorities of 
the country or armv to which they 
belong the military identification 
marks or tokens found on the dead, 
and a nominal roll of the wounded or 
sick who have been collected by him 

Jhe belligerents shall keep each 
other mutually informed of any 
internments and changes, as well as 
of admissions into hospital and 
deaths among the wounded and sick 
in their hands They shall collect 
all the articles of personal use, 
valuables, letters, &c , which are 
found on the field of battle or left 
by the wounded or sick who have 
died in the medical establishments 
or units, in order that such objects 
may be transmitted to the persons 
interested by the authorities of their 
own country. 


Art 5 

The competent military authority 
may appeal to the charitable zeal of 
the inhabitants to collect and take 
care of, under his direction, the 
wounded or sick of armies, granting 
to those who respond to the appeal 
special protection and certain 
immunities. 
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Ch XIV Chapitrf II —Des Formations et 
— Ftabhssements Sanitaires 

Art 6 

Lcs formations sanitaires mobiles 
(e’est k dire cclles qui sont destmees 
h accompagner les armecs cn cam- 
pagne) et lcs etablisscments fixes du 
service de sant6 seront respectes ct 
proteges par les bclhgCrants 

Art 7 

La protection due aux formations 
et etablissements sanitaires cessc si 
Ton cn use pour coinmettre dcs actcs 
nuisibles 4 Tennemi 


Ne sont pas console res com me 
£tant de nature \ pnver une for¬ 
mation ou un etabhsst incut samtaire 
do la protection assuree par 
1’article 6 

1° Le fait que le personnel de la 
formation ou de l’et iblissement est 
arme tt qu ’il use dc ses armes pour sa 
propre defense ou ccllc de sts malades 
et blessc s , 

2° J< fait qu'i dc fautd’infirmicrs 
armes, H formation oil l’etablisse 
ment est garde par un piquet ou des 
sentmelles mums d’un mandat 
regulicr, 

3° Le fa t qu’il est tiouvc dans 1 1 
formation ou i’etiblisscmcnt des 
armes et cartouches ictirees aux 
blesses et n’ayant pas encore ete 
vers^es au service competent 


Chapter II —Medical Units af*d 
Establishments 

Art 6 

Mobile medical units (that is to 
say, those which are intended to 
accompany armies into the held) and 
the fixed establishments of the 
medical service shall be respected 
and protected by the belligerents 

Art 7 

Lhc protection to which medical 
units and establishments an entitled 
ceases if they are made use of to com¬ 
mit acts harmful to the enemy 

Art S 

The following facts arc not con¬ 
sidered to be of a nature to deprive a 
medical unit or establishment of the 
piotection guaranteed by Article b — 

1 That the personnel of the unit 
or ot the establishment is armed, and 
that it uses its arms for its own 
defence or for that of the sick and 
wounded under its charge 

2 lhat in dcfmlt of armed 
orderlies the unit or establishment is 
gii irdcd by a piquet or by sentinels 
furnished with an authority in due 
form 

3 lhat weapons and cartridges 
taken fiom the wounded anel not yet 
handed over to the proper department 
are found in the unit or establish¬ 
ment 


Chapitre III — Du Personnel 
Art 9 

Le personnel exclusivement affecte 
h l’enl6vcment, au transport ft au 
traitcment des blesses et dcs malades, 
amsi qu*& 1'administration des 
formations et etablissements sani- 
tames, les aumomers attaches aux 
armies, seront respects et proteges 
en toute circonstance, s’lls tombent 
entre les mains de l'ennomi, lls 
ne seront pas trait6s comme prison- 
niers de guerre 

Ces dispositions s’apphquent au 
personnel de garde des formations et 
etablissements sanitaires dans le cas 
pr6vu & l’article 8, n° 2 

Art 10 

Est assimil£ au peLSonnel vis6 & 
I'article pr6c6dent le personnel des 
Soci6t6s de secours volontaires 
dfiment reconnues et autoris6es par 
leur Gouvernement, qui sera em¬ 
ploye dans lcs formations et etablisse¬ 
ments sanitaires des armees, sous la 
reserve que ledit personnel sera 


Chaph u 111 —Personnel 
\rt 9 

1 he personnel engaged exclusively 
m the collection, transpoit, and 
treatment of the wounded and the 
sick, as well as in the admimsti jtion 
of medical units and establishments, 
and the Chaplains attached to 
limns, shall be respected and pio 
tected under all eircumstmcis If 
they fall into the bauds of the cnemv 
they shall not be treated as pnsonus 
of war 

These provisions applv the 
guard of medical units md est lblish 
ments under the circumstmus nidi 
cated in Article 8 (2) 

Art 10 

The personnel of Voluntary Aid 
Societies,duly recognized and author¬ 
ized by their Government, who may 
be employed in the medical units and 
establishments of armies, is placed 
on the same footing as the personnel 
referred to in the pieceding Article, 
provided always that the first- 
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soumis aux lois et rfcglements 
raihtaires 

Chaque l^tat doit notifier k 1'autre 
soit des le temps de paix, soit k 
l’ouverture ou au cours des hostilites, 
cn tout cas avant tout emploi 
effcctif, les noms des Socictis qu’il 
a autonsdes a preter lcur concours, 
sous sa responsabilitc, au service 
samtaire ofhciel de ses armees 


Art 11 

Uno Socittd reconnue d’un pays 
neutre ne peut pretir le concours cU 
ses personnels et formations Miie 
tures i u n belligirmt qu’wtc 
l'asscntunent prcalablo dc son propre 
Gouvernement et \* mtorisation du 
belligerent lui mime 

Ic Indignant qui a icctpt le 
secours est tenu, avint tout emploi, 
d en faire la notification \ son 
tnnerm 


mentioned personnel shall be subject Ch XIV 
to military law and regulations 

JLarh State shall notify to the 
other, c ithei m time of peace or at 
the coinnunecnunt of, or during the 
course of hostilities, but in every 
case bcfoie actually < mploving them, 
tin nurus ut the Sueieties which it 
Ins mthori/td, uncUr its respon 
sibilitv, to reidtr assistance to the 
legular medical service of its armies 

Art 11 

V ncogni/cd Society of a neutral 
coimtiv can onlv aitoid th< assist- 
mu of its medical personnel and 
units to i lx lligcrcnt with the 
previous co is< nt of its own Govern 
ment and tin authonzation of the 
b< lligircnt concerned 

A belligerent who accepts such 
assistance s bound to notifv the f ^ct 
to his ddveisary before making any 
use ot it 


Art 1 2 

T fs p< roomies d sign*/? dins Irs 
aituhs 9, lb <t 11 continucront, 
iprt s quVilo sc mat tombees iu 
pouvoir d< lUiunmi, i remplir 
ieui'. to if tic ms som ^ i dirLction 

T orsque U ur eonroui^ no sera plus 
indispensable, elks scront len- 
voyecs 1 h ur a riu< ou a lour pays 
dans les delais < t suivant 1’itimia re 
compatibles avee Its nucssitcs null 

t UK S 

LIU s emportcront, alois, U s elfets, 
Us instruments, ks armes et les 
chovaux qm sont Ieur propri£te 
partieuli^re 

Art H 

I ’ennemi assuicri au pcisonnel 
vise par Tarticle 9, pendant qu*il 
sera en son pouvoir, Us mimes 
allocations et la menu soldo qu’au 
personnel des manes grades de son 
armec 


Art 12 

Ihe persons disignated m Articles 
9, 10, md 11 dter the> have fallen 
l ito thf hinds of the enemy, shall 
co ltmuc to tarry oil their duties 
mder Ins direction 

When their assistance is no longer 
indispensable, tluv shall be sent 
back to their army or to their country 
it such time and by such route as may 
be compatible with military exi¬ 
gencies 

Ihey shall then take with them 
such effects, mstuumnts, arms, and 
horses as are their private property 


Art 1 3 

Ihe enemy shall secure to the 
persons mentioned in Article 9, 
while in his hands, the same allow¬ 
ances and the same pay as are granted 
to the persons holding the same rank 
in his own army 


Ciiapitre IV —Du Matinel 
Art 14 

Les formations samtaires mobiles 
conserveront, si dies tombent au 
pouvoir de l'ennemi, leur inatfnel, 
y compris les , ttelages, quels que 
soient les rrioy t ns de transport «t 
le personnel conduoteur 
loutcfois, l'autontt nnlitairecom 
petente aura la faculty de s’en servir 
pour les soins des bless6s et malades, 
la restitution du materiel aura luu 
dans les conditions prevuts pour lc 
personnel samtaire, et, autant que 
possible, en memo temps 


Chapter IV —Material 
Art 14 

If mobile medical units fall mto 
the hands of the enemy they shall 
rctmn their material, including their 
teams, irrespectively of the means of 
transport and the drivers employed 

Nevertheless, the competent mili- 
taiv authority shall be free to use the 
material for the treatment of the 
wounded and sick It shall be 
restored under the conditions laid 
down for the medical personnel, and 
so far as possible at the same time. 
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Ch.XIV Art 15. 

Les bitimuits et Ic materiel dts 
ctablisserm nts fixes duneurent 
soumis aux Iojs de la guerre, mais ne 
pourront etre detournes dc leur 
emploi, tant qu’ils scront nccessaires 
aux blesses ct aux malades 
Toutefois, les commandants dts 
troupes d’opErations pouiront on 
disposer, cn cas de nEcrssitis 
militaires importantes, cn assurant 
au prEalable le sort des blesses et 
malades qui s’y trouvent 


Art 15 

The buildings and material of fixed 
establishments remain subject to the 
laws of war, but may not be diverted 
from their purpose so long as they are 
necessary for the wounded and the 
Sick 

Nevertheless, the Commanders oi 
troops m the held may dispose of 
them, in case of urgent military 
necessity, provided they make pre¬ 
vious lrringements for the welfare 
of the wounded and sick who are 
found there 


ALt 16 

Le materiel des Societes de secours, 
admises au bEnEfice dc la Convention 
conformEment aux conditions deter¬ 
mines par celle-ci, cst consider 
comme propnEtE privec et, commc 
tel, respects en toute cirronstancc, 
sauf le droit de rEquisition reconnu 
aux belligErants salon les lois ct 
usages de la guerre 


Art 16 

The material of Voluntary Aid 
Societies which are admitted to the 
privileges of the Convention under 
the conditions laid down therein is 
considered private property, and, is 
such, to be respected under all cir- 
cumstanecs, saving only the right of 
requisition recognized for belligerents 
in accordance with the laws and 
customs of war 


Chapiire V ~ Des Convois 
d' Evacuation 

Art 17 

Les convois d’evacuation sciont 
traites comme les formations sini- 
taires mobiles, sauf les dispositions 
speciales suivantes 

1° Le belligcrant mterceptant un 
convoi pourra, si les necessitcs 
militaires 1’exigent, le dudoquer en 
se chargeant des malades et blesses 
qu’il contient 

2° Dans ce cas, l’obligation de 
renvoyer le personnel samtaire, 
prEvue k l’article 12, sera Etendue 
k tout le personnel mihtaire propose 
au transport ou k la garde du convoi 
et mum k cet effet d’un mandat 
rEgulier 

L'obligation de rendre le materiel 
samtaire, prEvue k Tarticle 14, 
s’appliquera aux trams de chcmms 
de fer et bateaux de la navigation 
mtErieure spEcialement organises 
pour les Evacuations, amsi qu’au 
materiel d’amEnagement des voi- 
tures, trams et bateaux ordinaires 
appartenant au service de santE 

Les voitures militaires, autres que 
celles du service de santE, pourront 
etre capturEes avec leurs attelages 

Le personnel civil ct les divers 
moyens de transport provenant de la 
rEquisition, y compris le matEnel dc 
chemin de fer ct les bateaux utilisEs 
pour les convois, seront soumis aux 
rEgles gEnEraJes du droit des gens. 


Ciiapilr V — Convoy* of Evacuation 
Art 17 

Convoys of evacuation shall be 
treated like mobile medical units, 
subject to the following special pro 
visions — 

1 A belligerent intercepting a con¬ 
voy may break it up, if military 
(xigencics demand, provided he take s 
charge of the sick and wounded who 
are m it 

2 In this case, the obligation to 
send back the medical personnel, 
provided for in Article 12, shall be 
extended to the whole of the military 
personnel detailed for the transport or 
the protection of the convoy, and 
furnished with an authority in due 
form to that effect 

The obligation to restore the 
medical material, provided for in 
\rticle 14, shall apply to railway 
trains and boats used in internal 
navigation, which are specially 
arranged for evacuations, as well as 
to the material belonging to the 
medical service for fitting up ordinary 
vehicles, trains, and boats 

Military vehicles, other than those 
of the medical service, may be 
captured with their teams. 

The civilian personnel and the 
various means of transport obtained 
by requisition, including railway 
material and boats used for convoys, 
shall be subject to the general rules of 
international law. 
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Ghapitre VI — Du ^iqnc DistmcUf CiiArrrR VI — Ihe Dislmctne ch XIV 

rmblem — 


Ait 18 

Par hoinmagc pour la Suisse, le 
signe hdraldiquc de la croix rouge sur 
fond blanc, tormc par intcrversion 
des couleurs ft derates, est mam- 
tonu comme ombtemo ot signr dis 
tinctif du service samtairc des 


Art 18 

As a compliment to Switzfiland, 
the heraldic emblem of the red cross 
on a white ground, formed b\ revers¬ 
ing the bederal colours, is retained as 
the emblem and distinctive sign of 
the medical service of aunics 


Art 19 

Cct embteme figure sur les 
drapeaux, les brassards, amsi que 
sur tout le materi< 1 sc rattaehant an 
service samtaire, avec Ja permission 
de Tautoritc mihtauc competente 


Art 20 

Lc personnel protege en vertu des 
articles 9, alinta l« r , 10 et 11 porte, 
fixt au bras gauehe, un brassard avec 
croix rouge sur fond blanc, dclivrt et 
timbre par l’autonte militaire com¬ 
petente, acoompagne d'un certifieat 
d’identite pour les personnes rat- 
tachces au service de s mt6 des 
armies et qui n’auratent pis d’uni- 
forme militaire 


Art 21 

Le drapeau distinctif de la Conven¬ 
tion ne pent etre arbore que sur les 
formations ct t tablissomc nts sam- 
tanes quMh ordonne de respecter et 
iv ee le const ntement de rautontc 
militaire II dcvia etre accom- 
pagne du drapeau national du 
lx llig£rant dont relev c la formation 
ou 1 Ytablissement 

Toutefois, les formations sanitaires 
toinbecs au pouvoir de rennemi 
n’arboreront pas d*autre drapeau que 
celm dc la Croix Rouge, aussi long- 
temps qu’cites se trouveront dans 
cette situation 

Art 22 

Les formations sanitaires des pays 
ncutres qui, dans les conditions 
prevnes par l’article 11, auraicnt 6te 
autoris6cs A foumir leurs services, 
doivent arborer, avec le drapeau de 
la Convention, le drapeau national 
du bellig^rant dont elles reinvent 

Les dispositions du deuxteme 
alinSa de l’article prudent leur 
sont applicables 


Art 19 

With the permission of the com¬ 
petent military authority this em¬ 
blem shall be shown on the flags and 
armlets (brissirds), as well as on all 
the material belonging to the Medic ll 
Service 


Art 20 

The personnel protected in pur 
suance of Articles 9 (paragraph 1), 
10, and 11 shall wiar, fixed to th( 
left arm, an armlet (brassard) with 
l red cross on a white ground, 
delivered and stamped by the com¬ 
petent military authority, and 
accompanied by a certificate of 
identity in the case of persons who 
are attached to the medical service of 
armies, but who have not a military 
uniform 

Art 21 

1 he distinctive flag of the Conven¬ 
tion shall only be hoisted over those 
medical units and establishments 
which are entitled to be respected 
under the Convention, and with the 
consent of the military authorities 
It must be accompanied by the 
national flag of the belligerent to 
whom the unit or establishment 
belongs 

Nevertheless, medical units which 
have fallen into the hands of the 
enemy, so long as they are in that 
situation, shall not fly any other flag 
than that of the Red Cross 


Art 22 

The medical unit9 belonging to 
neutral countries which may be 
authorized to afford their services 
under the conditions laid down in 
Article 11 shall fly, along with the 
flag of the Convention, the national 
flag of the belligerent to whose armj 
they are attached 
The provisions of the second para¬ 
graph of the preceding Article are 
applicable to them 
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Art 23 1 


Art 23 1 


LVnibl&me de la croix rouge sur 
fond Mane ct les mots Croix Rouge ou 
(ton dt Geneve ne pourtont etre em¬ 
ployes, soit on temps dc paix, soit 
t n temps dc guerre, que pour prot^gcr 
ou designer les formations et 
6t'ibhsscments samtaires, lo per¬ 
sonnel et Ie materiel proteges par la 
Convention 


The emblem of the red cross on a 
white ground and the words “Red 
Cross” or “Geneva Cross” shall not 
be used, cither m tunc of peace oi 
in time of war, except to prott ct or to 
indicate the medical units and 
establishments and the personnel and 
material protected by the Con 
vention 


Chapitre VII —De V Application 
et de VExecution de la Contention 

Art 24 

Les dispositions de la pr<!sente Con 
vention ne sont obligatoires que pour 
les Puissances c ontractantt s, cn cas 
de guerre outre deux ou plusieurs 
d’entre dies tes dispositions ccss 
cront d’etre obligitoncs du moment 
ou 1’une ties Puiss lures belligir 
antes ne scrait pas signataire de la 
Convention 

Art 25 

Les commandants cn chef des 
armdes bclliguantes auront ^ pour- 
voir aux details d’evimtion dcs 
articles precedents, ainsi qu’aux 
cas non pr£vus, d’apres les instruc¬ 
tions de leurs Gouvcrncments 
respectifs et conform£ment aux pun- 
cipes gencraux de la presente 
Convention 

Art 26 

Les Gouvernements signataires 
prendront les mesures n6cessaircs 
pour mstruire leurs troupes, ct 
sp6cialement lc pel sonnet prott ge, 
des dispositions de la presente Con 
vention et pour les porter d la con- 
naissance des populations 


Chapter VII —Application and 
Carrying out of the Convention 

Art 24 

The provisions of the present Con¬ 
vention are only binding upon the 
Contracting Powers in the case of war 
between tw o or moic of them These 
provisions shall cease to be binding 
irom the moment when one of the 
belligerent Powers is not a party to 
the Convention 


Art 25 

The Commanders-m chief of belhg 
eront armies shall arrange the drt ills 
for carrying out the pn ceding 
Articles, is well as for cssrs not 
provided for, in accordance with the 
instrue tions of their respective 
Governments anel in confoimity with 
the general principles of the present 
Convention 

Art 26 

The Signatory Governments will 
take the necessary measures to 
instruct their troops, especially the 
personnel prote ctfd, in the provisions 
of the present Convention, and to 
bring them to the notice of the civil 
population 


Chapitre VIII —De la Repression 
des Abus et des Infractions 

Art 27 1 

Les Gouvernements signataires, 
dont la legislation ne scrait pas d£s i 
pr6sent suthsante, s’engagent \ pren¬ 
dre ou d proposer a leurs le gislatures 
les mesures n£cessaires pour cm 
pecher en tout temps l’emploi, p ir 
aes particulars ou par des soci^tes 
autres que cel les y ayant droit en 
vertu de la presente Convention, 
de l’embl£me ou dc la denomination 
de Croix'Rouge ou Croix de Geneve , 
notamment, dans un but commercial, 


Chapter VIII -—Prevention of Abuses 
and Infractions 

Art 27 1 

The Signatory Governments, in 
countries the legislation of which is 
not at present adequate for the pur 
pose, undertake to adopt or to propose 
to their legislative bodies such 
measures as may bb necessary to 
prevent at all times the employment 
of the emblem or the name of Red 
Cross or Geneva Cross bv private 
individuals or by Societies other 
than those which arc entitled to do 
so under the present Convention, 


' 1 Great Britain signed the Convention under TeserVe of this article See, however, para, 
210, footnote 3. 
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par le moycn de marques de fabrique 
ou de commerce 

L’interdict ion de l’cmploi de l’em- 
bI6me ou do la denomination dont il 
s’agit produira son elfct \ partir de 
l’6poque determm6c par chaque 
legislation et, au plus tard, cinq 
ans apr6s la mise en vigurui do la 
presenteConvention Dcs cettc misc 
cn vigueur, il ne sera plus liute 
de prendre unc marquo de fabrique 
oil de commerce contrairc A Pinter 
diction 


and in particular for commercial Ch. XIV 
purposes as a trade mark or trading — 
mark 

The prohibition of the employment 
of the emblem or the names in 
question, shall come into operation 
from the d itc li\c d by each legis¬ 
lature, and at the latest hvc years 
vfti r the pirsdit Convention conus 
mto force 1 rom that date it shall 
no longer be lawful to adopt a trade 
mark or trading mark < ontrary to this 
prohibition 


Art 2S 1 

Lcs Gouvernemcnts signataircs 
s'engigent egalcment i prendre ou A 
proposer \ leurs legislatures, en cas 
d’msufhsancc de lours lois pi nalca 
militaircs, lcs mesurcs nccrssains 
pour reprimer, en tt inps elc ^iu rre, les 
aetes individuals do pillage et de 
in mvais traiternents i nv ers dcs blcssi s 
ct maladcs des arnu es, amsi que pour 
pnnir, comme usurpation d’msigncs 
inilitaires, Pusagi abiisif du drapi ui 
et du brassard de la Cioix Roug< par 
dcs militaircs ou dcs pirtuuliers non 
proteges par la presente Convention 

I Is sc commimiqneront, par Pinter- 
mcdiairedu Conscil fedual suisse, les 
dispositions relatives i cette ripns- 
sion, ui plus, tard dans les cinq arts de 
la ratihcition de la presente Con¬ 
vention 


Art 28 1 

Th< Signatoiy Governments also 
undertake to idopt, oi to propose to 
their kgislitive bodies, should their 
militaiy 1 \\\ be lnsulhrnnt lor the 
pmpo^c, the liu tbiires mressarv for 
the repression in time ot war of m- 
dividuil let*, of pill igL and mlitre it- 
ment of the wounded and sick of 
annies, as well is for the punish¬ 
ment, as in unlawtul unplovmcnt of 
militiry insignia, of tin impioper 
ust of the R< d tioss flag mel armh t 
{bri'saul) bv ollirci', anu soldieis 
or puv ite individuals not protected 
bv the pnstnt Convention 

1 he \ shall (ommumcate to one 
another, thiongh the Swiss bcderal 
Council, the piovisions r< lativc to 
thise ineisiirrs of rcpiession it the 
1 it< st w i thm lave v ears trom the rati 
heatiou of the picsciit Convention 


Dispositions GSndrales 

Art 29 

La presente Convention sera rati- 
fiee aussitot que possible Les 
ratifications seront de pos6es 5. Berne 

II sera dress6 du depot de chaque 
ratification un proofs verbal dont une 
copie, certifiee conforinc sera remise 
par la voie diplomatique ji toutes les 
Puissances contractantcs 

Art 30 

La prfsente Convention entrera cn 
vigueur pour chaque Puissance six 
mo is apr&s la date du depot de sa 
ratification 

Art 31 

La presente Convention, dument 
ratifiee, remplacera la Convention du 
22 aofit 1864 dans lcs lapports entre 
les litats contractants 


General Projisions 


I he present Convention shall be 
latilnd is soon as possible lhc'' 
latifications shall be deposited at 
Be me 

When each ratification is deposited 
a proecs verbal shall be drawn up, 
and a copy thereof certified as cornet 
shall be forwarded tlnough the diplo 
matic ch mncl to all the Contracting 
Powcis 

Art 30 

lhc present Convention shall come 
into force for each Power mx months 
after the date of the deposit of its 
ratification 

Art 31 

1 he present Convention, duly rati 
lied, shall replace the Convention of 
the 22nd August, 1864, m lelations 
between the-Contracting States. 


1 Great Britain signed the Convention with reserve of thisartide Sec para 180, footnote 3 
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Cht XIV La Convention de 1864 reste en 1 he Convention of 1864 remains in 
— vigueur dans les rapports entre les force between such of the parties who 

Parties qui l’ont signee et qui ne signed it who may not likewise ratify 
ratiheraient pas tgalement la pr6- the present Convention 
sente Comention 


Art 32 

La pitsente Convention pouin, I he pa-ant Comcntion may be 
jusqu’au 31 decembre procham, ctie sign* d until the 31st December next 
sign6e par les Puissances r<prc- bv the Powers represented at the 
senses a la Conferer^" qui s’est Conhreriee which vv is opened at 
ouverte & Geneve le il juin 1906, Gnnvi on the 11th June, 1906, as 
ainsi que par les Puissmces non \lso bv the Powers, not represented 
represent^es & ccttc Conference qui it that Conference , which signed the 
out signe la Comention de 1864 Conventionot 1864 


Cellos dc ces Puissances qui, ail II 
lecembrc 1906, n’amout pas signe 1 1 
presente Convention, restcront hbre^ 
ri’y adherer par li suite Elies 
auront 3 faire connaitre letir adh< sion 
ill moven d’unc nohfic itiou ecrite 
idressee au Consul itdcri] suissi ct 
omniuniqueepareelui ei 1 toutcsLs 
Puissances contractantes 

Los autres Puissances pouriont 
lemander \ adherer dans la memo 
forme, mais leur denianeje ne pro- 
duira effet que si, dans le de lai d’un 
m i partir dc la notification au 
Consul federal, celui ei n’a rc^u 
d’opposition de la part d’aucunc dcs 
Puissances contractantes 


Chacuiu eh s P irtics contrartaiitcs 
mra la faculte de dcnonccr la pic- 
sente Convention Cette dtnoiiua 
tion ne pioiuin se s effets qu’un 
an apres la notification faite par 
tent au Consul fedtial smssc, 
celui ci commumquera namedlatc- 
ment la notification a toutes les 
autres Parties contractantes 

Cette denonciation ne vaudra qu’ t 
l’egard de la Puissance qui 1’aura 
notifi6c 

En foi dc quoi, les Plempo 
tcntiaires ont signe la prescnti 
Convention ct l’ont revetuc de lcuis 
cachets 

bait i Geneve, le six juillct mil 
neuf cent six, en un scul cxemplaire, 
qui restera depose dans les archives de 
la Conf6deration suisse, et dont dcs 
copies, certifies conformes, seront 
remises par la voie diplomatique 
aux Puissances contract uitcs 


Such of the aforesaid Powers is 
shall have not signed tin present 
Convention b\ the 31st Dccembtr, 
1906, shall remain free to accede to 
it subsequently fhrv shill notify 
thur lccission by iik ms of a writtm 
communication addressed to tin 
Swiss bcdcial Council, ind com 
mumcated bv tin lattu to all th 
Contrirtmg Powus 
Other Powers m i\ ipph to accede 
in the same minnci but the ir request 
shall only tike c /fee t if within i 
period of one v< ir from the notifiei 
tion of it to the 1 cckial Council no 
objection to it reaches the Couneil 
from any oi the Contracting Powers 


Vrt 33 

I ach of the Contracting Powers 
shall be at liberty to denounce the 
piesrnt Convention lhr denuncia¬ 
tion shall not take effect until one 
\< r after the written notification of 
it his reached the Swiss Federal 
CounciL The Council shall im¬ 
mediately communicati the noti¬ 
fication to all the other Contracting 
Fartiis 

I he denunciation shall only affect 
the Power which has notified it 

In witness whereof the Plempotcn 
tiaucs have signed the presmt 
Convention and have affixed their to 
th< ir seals 

Done it Geneva the 6th July, 1906, 
m a single copv, which shall be 
deposited in the aichivcs of the Swiss 
Confederation, and of which copies 
certified as correct shall be forwarded 
to the Contracting Powers through 
the diplomatic channel 


(Here follow the signatures of the plenipotentiaries ) Great Britain signed 
under reserve of Arts 23, 27 and 28 (but see para 180, footnote 3, and para 
210, footnote 3), Persia under leserve of Art 18 
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The Ratifications of the 
deposited — 

Great Britain 
Siam 

United States 

Russia 

Italy 

Switzerland 
Congo 
Germany • 

Mexico 

Denmark. 

Brazil 
1 uxemburg 
Belgium 
Spam 

Austria Hungary. 


following Stiles hive up 

Japan. 
Ncthcrl inds 
( hlie 
Servia 
Norwav 
Honduras 
Portug 11 
Rouimnn 

Sin r<lf n 
Guat« mill 
Bnlgari i 
I r mce 
Gm ce 
Unigu iy 


to the present been Ch.XIV 


The following accessions have been notified_ 


Afghanistan 

Finland 

Albania 

Haiti 

C zechoslovakia 

Iceland 

Colombia 

Latvia 

Costa-Rica 

Lithuania 

Cuba 

Nicaragua 

Dantzig 

Paraguay 

Dominican Republic 

Poland 

Ecuador 

Salv ador 

Egypt 1 

Turkey 1 

Esthonia 

Venezuela 


4PPFNDIX 5. 


INTTRX N.TTOV \T CoMVCMTIOV Rri UI\I TO TUT OPFSHr OF HOSTILITIES 


Signed at The Hague , 18//i October, 1907 


{British Ratification deposited at l he Hague ,27 th November , 1909 ) 


Convention relative a l ’Outerture des 
Ilostihtes 


(Translation ) 

Convention relative to the Opening of 
Hostilities 


S i Majcste le Roi du Royaume Un i 
de Grande Bretagne et d’lrlandc et 
dcs Territoires Britanmques au dela 
des Mers, I mprrcur des Indca 


His Majesty the King of the United 
Kingdom ol Great Britain and 
Ireland and of the British Dominions 
bejond the Seas, Emperor of India 


(Here follows the list of other Sovereigns and heads of States who 
sent Plenipotentiaries to the Conference ) 


Considerant qu< , poui la sccurite 
des relations pacifiques, ll nnporte 
qui lea hostilities no commcncent 
pas sans un a\ crtisscmcnt prcalablc, 

Qu*il linpoiU , de memo, que l’6tat 
dc guerre soit notifid sans ietard aux 
Puissances neutres 

D£sirant conclure une Convention 
h cet effet, ont nomine pour leuis 
Plenipotentiairts, savoir 


Considering that it is important, 
in order to ensure the maintenance of 
pacific relations, that hostilities 
should not commence without 
previous warning 

That it is equally important that 
the existence of a state of war should 
be notified without delay to neutral 
Powt rs, and 

Being desirous of concluding a 
Convention to this effect, have 
appointed the following as their 
Plenipotentiaries 


(Here follow the names of the Plenipotentiaries ) 


1 With certain reservation? 
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. XIV L^squeis, aprca avoir depose leurs Who, after having deposited their 
— pJcins pouvoirs trouves cn bonne et full powers, found to be in good and 
due forme, sont convenus des dis- due foini, have agreed upon the 

positions suivantes — following provisions 

Art 1 Art 1 

Les Puissances Contractantes The Conflicting Powers recognize 
reconnaissent que les hostilites entn that hostilities between them must 
elles ne doivcut pas comtnencer sans not coimiKin <. w ithout a previous and 
un avertissement prealable ct non cxpln it warring in the form of 

Equivoque, qm aura, soit la forme either i declaration of Air, giving 

d 'unc declaration dc guerre motive, rrasons, or an ultimatum with a 

soit celle d’un ultimatum aver conditional dccluation of war 
d6cl iration dc guerre conditionnclh 


Art 2 

L’£tat de gucrie devra etre notifn 
sans retard iu\ Puissmccs neutres ct 
ne produira cfict a h ur cgird 
qu’apres reception d’une notification 
qm pourra etre faite mcmc par voir 
telegraphlque loutcfois les Puis¬ 
sances neutres nc pourraient m 
voquer 1’absence dc notification, 
s’ll 6tait etabli d’une mamere non 
douteuse qu’en fait elles con- 
naissaient P6tat dc guerre 

Art 3 

L* Article 1 de la picsenle Conven 
tion produira effet en cas de guerre 
entre deux ou plusicurs des Pms 
sanccs Contractantes 

L’Article 2 cst obhgatoire dans les 
rapports entre un belligerant con- 
tractant et les Puissances neutres 
igalement contract mtes 


Art 4 

La pr6sente Convention sera rati 
fi6e aussitdt que possible 

Les ratifications spront d£pos£es a 
La Haye 

Le premier depot de ratifications 
sera constate par un proces verbal 
signe par les ReprCsentants des 
Puissances qui y prennent part et par 
le Ministre des Affaires Etrang^rcs 
des Pays Bas 

Les depots ult6rieurs de ratifica¬ 
tions se feront au moyen d’une 
notification 6cnte adressde au Gou- 
vernement des Pa>s-Bas et accom- 
pagnde de 1’instrument de rati 
fication 

Copie certifi6e conforme du proc&s- 
verbal relatif au premier d6pot de 
ratifications, des notifications men- 
tionn6es k l'alm^a pr6c6dent ainsi 
que des instruments de ratification, 
sera imm6diatemont remise par les 
soins du Gouvemement des Pays-Bas 
et par la voie diplomatique aux 
Puissances convives k la Deuxi£me 
Conference de la Paix, ainsi qu'aux 
autres Puissances qui auront adh6r6 
k la Convention Dans les cas vis6s 


Art 2 

I he existence- of a state of war 
must be notified to the neutral 
Powers without delay, and shall not 
be held to lifcct tinm until after 
the rcceiDt of a notification, which 
m i> , how c vci, bf given by telegraph 
Nevertheless, neutral Powers may 
not rely on the abstmee of notification 
if it be estiblishcd beyond doubt 
that they were in fact aware of the 
existence of a state of war 

Art 3 

Article 1 of the present Convention 
<31 ill take effect in case of war 
between two or more of the Con 
trartmg Powers 

Artie le 2 applies as between a 
be lligeicat Power which is a party to 
the Convention and neutral Powers 
winch arc also parties to the Con¬ 
vention 

Art 4 

the present Convention shall be 
ratified as soon as possible 

7 he ratifications shall be deposited 
at The Hague 

the first deposit of ratifications 
shall be recorded in a Protocol 
signed by the Representatives of the 
Powers which take part therein and 
by the Netherland Minister for 
Foreign Affairs 

The subsequent deposits of ratifica¬ 
tions shall be made by means of a 
written notification, addressed to the 
Netherland Government and accom¬ 
panied by the instrument of ratifi¬ 
cation 

A duly certified copy of the Pro¬ 
tocol relating to the first deposit of 
ratifications, of the notifications 
mentioned in the preceding para¬ 
graph, and of the instruments of 
ratification, shall be immediately 
sent by the Netherland Government 
through the diplomatic channel 
to the Powers invited to the Second 
Peace Conference, as well as to 
the other Powers which have acceded 
to the Convention. The said 
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par 1'alinAa prudent, lo dit Gou 
vernement leur fera connaltre en 
m£me temps la date A laquelle il a 
regu la notification 

Art 5. 

Les Puissances non Signataires 
sont admises a adherer A la prAsente 
Convention 

I a Puissance qui desire adherer 
notific par ecrit son intention au 
Gou\ernement des Pays Bas en lui 
transmettant 1’acte d’adhesion, qm 
sera depost dans les archives du dit 
Gouvernement 

Ce Gouvernement transmettra 1 m- 
mtdiatement A toutes les autrcs 
Puissances copie certi/jee conforme dt 
la notification amsi que de l'acte 
d’adn6sion cn mdiquant la date \ 
laquelle il a regu la notification 


^nment shall, m the cases con CJt XIV 
templated in the preceding para _ 
graph, inform them at the same time 
oi the date on which it received the 
notification 

Art 5 

Non Signatory Powers may accede 
to the present Convention 


A Power which desires to accede 
notifies its intention m writing to the 
Nethcrland Government, forwarding 
to it the act of accession, which shall 
be deposited m the archives of the 
said Govanment 

lhe snd Government shall im¬ 
mediately forward to all the other 
Powers a duly certified copy of the 
notification as well as of the act of 
accession, meitioning the date on 
which it received the notification 


Art 6 

I a pr£sonte Convention produira 
effet, pour les Puissances qui auront 
pirticip6 au premier depot (lc rati 
hi itions, soixanti jours apres la date 
du proces verbal dc ce d< pot, et, 
pour Ic^ Puissances qui ritihcront 
ulh'rieurcmcnt ou qui idhercront, 
soixmte jours aprds que la notifica¬ 
tion de 1< ur ratification ou dc leur 
diffusion aura < tc. rogue par lc 
Gouvfiat rnentdes Pa>s Bu 


Art 6 

The present Convention shall take 
effect, in the case of the Powers 
which were parties to the fust deposit 
of ntific itions, sixty days after the 
date of the Protocol recording 
such deposit, and, in the case of the 
Powers which shall ratify subse¬ 
quently or which shall accede, 
sixtv da\s after the notification 
of their ratification or of their 
accession has been received b> the 
Nc therland Gove mme nt 


Art 7 

S’li arrivait qu’une des Hautes 
Parties Contractantcs voulut 
denonrer la presente Convention, li 
denonciation sera liotihc c par tent 
au Gove moment des Pus Bis, qm 
commumquer i lmnacdiiUmcnt copic 
ccrtifUe conforme de ii notifie it ion 
l toutes les autrcs Puissances en 
leur faisant savoir la ditc i laquelle 
il l’a regue 

La denonciation nc produira ses 
effets qu'a 1 'egard dc la Puissance qm 
l’aura notifiAe et un an apres que la 
notification en sera parvenue au 
Gouvernement des Pays Bas 


Ait 7 

In the event of one of the High 
Contracting Parties wishing to de¬ 
nounce the present Convention, the 
denunciation shill b^ notified in 
writing to the Nethcrland Govern¬ 
ment, which shall immediately com¬ 
municate a duly certified copy of 
the noti heat ion to all the other 
Powers, informing them of the 
date on which it was received 

The denunciation shall onlv operate 
in respect of the denouncing Power, 
and only on the expiry of one year 
after the notification has reached the 
Netherland Government 


Art 8 

Un registre tenu par le MmistAre 
des Affaires Strang Ares des Pays-Bas 
indiquera la date du d6p6t de rati¬ 
fications effectuA en vertu de l’Article 
4, almAas 3 et 4, ainsi que la date 
A laquelle auront regues les 

notifications d’adhAsion (Article 5, 
alinAa 2) ou de dAnonciation (Article 
7, alinAa 1). 

Chaque Puissance Contractante est 
admise A prendre connalssance de ce 
registre et A en demander des extraits 
certifies conforms*. 


Art 8 

A register kept by the Netherland 
Ministry for Foreign Affairs shall 
record the date of the deposit of 
ratifications effected in virtue of 
Article 4, paragraphs 3 and 4, as 
well as the date on which the noti¬ 
fications of accession (Article 5, 
paragraph 2) or of denunciation 
(Article 7, paragraph 1) have been 
received 

Each Contracting Power is entitled 
to have access to this register and to 
be supplied with duly certified 
extracts from it. 
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Ln foi de quoi les Plempotentiaires 
out rcvetu la pi6acntc Convention de 
lcms signatures 

I ait i La Have, 1c 18 Octobre, 
1907, en un soul excmplure, qui 
r< stera depose dans les irchives du 
Gouverncment ties Pays-Bas ct dont 
dcs copies, ccrtifieos confomios, 
seront remises par la voic diplo 
matique aux Puissances qui ont 
etc conviecs ^ la Deuxi^me Con¬ 
ference de la Paix 

The Convention was signed at Ihe 
42 States 


In faith whereof the Plcnipoten 
tiaries have appended their signatures 
to the present Convention 

Done at 1 he Hague, the 18th 
October, 1907, in a single origin il, 
which shall remain deposited m the 
archives of the Nethcrland Govern¬ 
ment, and of which duly certified 
copies shall be sent, through the 
diplomatic channel, to the powers 
invited to the Second Peace Con¬ 
ference 

Hague by the Plenipotentiaries of 


The Ratifications of the following States have tip to the present been 
deposited —- 


Great Britain 
Germany 
United States 
Austria Hungary 
Denmark 
Mexico 
Netherlands 
Russia 


Sweden 

Bolivia 

Salvador 

Haiti 

Japan 

Roumania 

Guatemal i 

Panama 


Portugal 

Luxemburg 

Prance 

Norway 

Siam 

Switzerland 

Belgium 

Spun 


The following Accessions have been notified — 


Nicaragua Poland 


China 


APPENDIX 6 

Intern vtional Convention Conctrninc the Laws and Customs of War 

on I AND 

Signed at The Hague , \Sth October , 1907 
{British Ratification deposited at The Hague,27th November, 1909 ) 


Convention cancer nant les Lois ct 
Coutumes de la Guerre sur Terre 

Sa Majeste le Roi du Royaume Uni 
de Grande Bretagne et d’lrlande et 
d( s lerritoircs Britanmques au deli 
dcs Mers, Empereur des Indes 

(Here follows the list of Sovereigns 
potentiarus to the Conference ) 
Consider int quo, tout en rechcr- 
chant Its moyens de sauvegarder la 
paix et de prevenir les conflits arm6s 
entre les nations, il importe de se 

f reoccuper cgalemcnt du cas ou 
'appel aux airnes serait amene 
par des evenements que li ur sollici- 
tude n’aurait pu detourner, 

Animes du desir de strvir encore, 
dans cette hvpothfcsc extreme, les 
mterets de I’humanite et les exi¬ 
gences toujours progressives de la 
civilisation, 

Estimant qu ’il Importe, i cette fin, 
de reviser les lois ct coutumes g6n£- 
rales de la guerre, soit dans le but de 
les definir avee plus de precision, soit 


(Translation ) 

Convention concerning the Laws and 
Customs of War on Land 

His Majostv the King of the United 
Kingdom of Great Britain and 
Ireland and of the British Dominions 
b<\ond the Seas, Emptror of Indu 

and heads of States who sent Pleni- 

Considering that, while seeking 
means to preserve peace and prevent 
armed conflicts between nations, it is 
likewise necessaiy to bear in mind the 
case where an appeal to arms may be 
brought about bv events beyond their 
responsibility to control, 

Being animated also by the desire 
to serve, even m this extreme case, 
the interests of humanity and the 
ever progressive needs of civilization, 
and 

thinking it important, with this 
object, to revise the general laws and 
customs of war, with the view on the 
one hand of defining them with 



THE LAWS AND USAGES OF WAR ON LAND 


371 


afin d*y tracer certames limites dcs- greater precision, and, on the other Ch XIV 
tinces d. en restreindre autant que hand, of confining them within — 

possible les rigucurs, limits intended to mitigate their 

severity as far as possible, 

Out juge ncccssaire de com- Have deemed it necessary to com¬ 
puter ct dc preciser sur certains pletc and render more precise in 

points Lceuvrc de la Premiere certain particulars the work of the 

Conference de la Paix, qui, s’m First Peace Conference, which, 

spirant, & la suite de la Conference following on the Brussels Conference 

do Bruxelles de 1874, de ces idecs of 1874, and inspired by the ideas 

recommandecs par une sage et dictated by a wise and generous 

guicreuse prdvoyancc, a idopte des forethought, adopted provisions in¬ 
dispositions ay ant pour objet de tended to define and regulate the 

di hnir ct de rdglcr 1< s usages de la usages of w ar on land 
giuire sur terre 

Scion les vues dcs Ilautcs Parties Accoidmg to the views of the High 
( ontnetantes, ces dispositions, dont Contracting Parties, these provisions, 

li redaction a etc mspiree par le the drafting of which has been 

disir dc (1 uni nun les inaux de la inspired by the desire to dimmish the 

gin rn , nitant que les necessity evils of w u, so far as military 

militates 1< pirmettent, sont dis- rcqinu incuts permit, arc intended 

times i sore lr d< legh gencrale dc to scivc as i general rule of conduct 

(oiidmte aux bclligdnnts, dans foL the belli < rents m their mutual 

li ills rapports cntie cux et avee relations and in their relations with 

les populations tin mh ibitants 

11 n’a p is etc possible toutefois dc Jt has not, howivir, been found 
t oncerU i des inaintcnant des stipul a possible at pri nt to concert stipul i 

tions sVtendint a toutes les eucon turns covering all the circumstances 
stances qui se presentent dans la which arise in practice, 

pr itiquc, 

lViutrc part, ll lie pouvait cutiei On the otlur huid, tin High Con 
dins les intentions dcs H mtes ti u ting Partu s clcarlv do not intend 

Pirtus Conti actanlcs qui 1c s cas that unfort seen cases should, in 

non privus fussent, tlute de stipula- defiult of written agrument, Lk lift 

tiou ecrite, laisst es a 1’appieciation to the arbitrary opinion of military 

trbitrauc dc ccux qui dirigent les commanders 

nine* ^ 

Fn ittendaut qu’un code plus com- Imtil a moic complete code of the 
ph t di> lois dc la guerre puissc 1 uvs of war can be drawn up, the 

i tn edictc, les Hautes Parties High Contracting Parties dccin it 

Contrutantes jugmt opportuu dc expedient to declare that, in cases 

loustitir que, dins les eas non not covi ted bv the rules adopted bv 

i ompris dans Its dispositions regk - them, the inhabitants and thi bcllig 

mcntaiHs adoptees par dies, les irents remain under the piotcctio i 

populations 1 1 h s hi lligerants rcstent and governance of the prim iples of 

soils li sauve gude ct sous l'empin the law of nations, derived from tin 

des prineipis dn dioit des gens, tcls usages established among civilized 

quTls resultcnt cks usiges etiblis peoples, from the Laws of humanitv , 

mitre nations civilisees, dcs lots de and from the dictates of the public 

rimmamte et des exigences dc la conscience 

conscience publiqm 

Liles dLclarcnt que e’est dans ce They dccl nc that it is in this sense 
sens que doivmt s'entendre notam- especially that Articles 1 and 2 of the 
mint les Articles 1 ct 2 du R&glc- Regulations adopted must be under- 
incnt adopte stood 

Lis Hautes Parties Contractantcs, Ihi High Contracting Parties, 
di sirant coucluu unc nouvcllc Con wishing to conclude a fresh Con 
vontion i cit eftet, ont nomine pour volition to this ellect, have appointed 

lours Plenipotentiaries, savoir at thou Plenipotentiaries, that is 

so say 

(Here follow the names of the Plenipotentiaries ) 

I csquels, aprts avoir depose leurs Who, after having deposited their 
plems pouvoirs, trouves en bonne et full powers, found to be in good and 

flue forme, sont convenns dc ce qui due foim, have agreed upon the 

suit — following — 

Art 1 Art 1 

Les Puissances Contiactantes The Contracting Powers shall issue 
donucront a leurs forces armecs de instructions to their aimed land 
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Ch. XIV terre des instructions qui seront con- 
— formes au R6glement concernant ies 
Lois et Coutumes de la Guerre sur 
Terre, annex6 k la presente Con¬ 
vention 


forces which shall be in conformity 
with the Regulations respecting the 
Laws and Customs of War on Land, 
annexed to the present Convention 


Art 2 

Les dispositions contenues dans le 
R6glement vis6 k 1'Article 1 amsi 
que dans la presente Convention ne 
sont apphcables qu’cntie les Puis¬ 
sances Contractantcs, et seulcment si 
les bellig£rants sont tous parties *1 la 
Convention 


Art 2 

The provisions contained m the 
Regulations referred to in Article 1, 
as w< 11 as in the present Convention, 
do not apply except between Con 
tracting Powers, and then only if all 
the belligerents arc parties to the 
Convention 


\rt 3 

La partic belligerante qui violi lait 
les dispositions du dit Reglcmentsera 
tenue a lndemmtc, sfil y a lieu Llle 
sera responsable de tous actcs com- 
mis par les personnes faisant partic 
de sa force armee 


\i t 3 

V be lligcu nt puh which violiUs 
the provision'' ot the sud Re gill itious 
shall, if tin t is< deni mils, be IiabU 
t<j pa\ com p( us it ion It shall Ik 
icsponsiblc lor ill lets committed bv 
persons forming pirt of its armed 
foices 


\l t 4 

La presente Convention dumeixt 
ratihee rcmplaccra, dans les rapports 
entre les Puissances Contractantcs, la 
Convention du 29 Juillet, 1899, con¬ 
cernant les Lois et Coutumes dc la 
Guerre sur Terre 

La Convention du 1S99 restc on 
vigue ur dans les rapports entre les 
Puissances qui Pont sigm e ct qui ne 
ratifte Laicnt pasegalenn nL la presente 
Convention 

Art 5 

La presente Convention sera 
ratihee aussitot que possible 

Les ritihcations seront deposecs a 
La Haye 

I e premier depot dc ratifications 
sera constate pn un pious vtibal 
signe par les Represent mts des 
Puissances qui v pre nni nt part et pat 
lc Mmistrc des Alfaircs Ltrangeris 
des Pays Bas 

Les depots ultcrieuis de nti- 
fications se feiont au moy en 
d’une notification ecrite adrr^su* 
au Gouvernenicnt des Pays Bas ct 
aecompagnee de 1'instrument de 
ratification 

Copic rertifiu, conforme du proems 
veroal lelatif au premiei clipot de 
ratifications, dis notifications men 
tionnecs A l'almca precedent, amsi 
que des instruments dc ratification, 
seia mmiediatcment remise pir Ua 
boms du Gouvernement dis Pays 
Bas ct par la voie diplomatique iux 
Puissances convicts i la Dcuxithiic 
Conference de la Paix, ainst qu’aux 
autres Puissances qui auront adhere 
a la Convention Dans les cas vises 
par l’atinea precedent, lc dit 


Ut 4 

Ihe present Convention, duly rati 
tied, shill rep] ire, as between the 
Contr ictiiig Poucrs, the Convention 
ot the 29th July, 1899, respecting the 
Laws and Customs of War on Land 

Ihe Convention of 1899 reinnns in 
fori c as between the Powers which 
sigm d it, but whuh do not ratify the 
prismt Convention 


\rt S 

lhc piesuit Convention shall bi 
i itilied as soon is possible 

Jin xatifu itioiis slnl) be deposited 
it the Hague 

1 In fust deposit ot ratifications 
sh ill be recorded m i Protocol 
sign'd by the Rcpres< ntatius of the 
Poweis which take put Union met 
by the Ixetherlmet Mmistei lor 
l »rv ign \ If airs 

I lie siibseijiieiiC cle posits of r ltih- 
eition shall be mule bv nv ans of a 
writt< n notification, addussid to the 
Nctheiluid Government anti iceom 
pinied by the instrument of 
jatiiu it ion 

V elulv e(i tilled copy ot the 
Protoeol i< latmg to the first depejsit 
of r itihcatioiib, of the notilic itioiis 
mentioned in the pic ceding p ir j 
gi iph, mel of the instruments of 
i liiliL ition, shill be immediately 
i nt bv the Ncthcrland Government, 
through the diplomatic rhamul, 
to the }’owe is invited to the Seeonel 
P< Ve Conference, is well as to 
the other Poweis which li ive iccediel 
to the Convention The satel 
Government shall, m the cases con- 
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Gouvernemcnt leur fera connaitre 
en mcme temps la date k laquelle ll 
a recu la notification 


Art 6 

Les Puissances non Signataires 
sont admises k adherer a la presente 
Convention 

I a Puissance qui desire adherer 
notifie par £crit son intention au 
Gouvernement des Pays Bas en lui 
transincttant Parte d’adhi sion, qui 
sera cU pose dans les archives du dit 
Gouvernemcnt 

Cc Goavcrnemut transmettra 
immLdiatement a toutrs les autres 
Puissances copie certiheo ronforme dc 
la notification amsi quo de 1’acte 
d’adhosion, on mdiquant li date k 
laquelle il arccu la notification 

Art 7 

La pr< sente Convention produira 
effet, pour les Pmssames qui auront 
pirticipc au premier di pot de rati¬ 
ne itions, soixante joins apr&s la 
date du proc6s verbal de ce depot et, 
pout Its Puissances qui i itifieiont 
ultu K urement on qui adhtreront, 
soixmte jours aprfcs quo la noti 
hcation de leur ritification ou dc 
leur adhesion aura < te reyue par le 
Gou\ ernement dcs Pays Bas 


Art 8 

S'll arrivait qu'une dcs Puissances 
Contractantcs voulut di noncer la pre- 
sente Convention, la denunciation 
sen notihec par cent au Gouverne- 
ment des Pays Bis, qui cominuni 
quer i immedi iteniont copm certifies 
conforme de la notification \ toutes 
les auties Puissance^ en Jeui fu^ant 
savoir la dite 1 1 iquellr il l’a none 

La de nonuation m piodmn ses 
offets qu’i I’egird de la Puissant c 
qui Paul i notifiec f1 un an apr£s quo 
la notification cn sci i parvenue au 
Gouverni ment des Pa>s-Bas 

Art 9 

Un registre tenn pir le Mmist&re 
des Affaires £trangercs dcs Pavs Bas 
mdiqnera la d ite du depot de ratifi¬ 
cations effecting en vertu de 1*Article 
5, alineas 3 et 4, ainsi que la date 
k laquelle auront ete lecues les 
notifications d’adhesion (Article 6, 
alinea 2) ou de denunciation (Article 
8, alin£a 1) 

Chaque Puissance Contractante est 
admise \ prendre connaissance de ce 
registre et ^ cn demander dcs extraits 
certifies conformes 


tcmplated in the preceding para- ch 
graph, inform them at the same time 
of the date on which it received the 
notification 


Art 6 

Non-Signatory Powers may accede 
to the present Convention 

A Power which desires to accede 
notifies its intention in writing to the 
Nethcrland Government, forwarding 
to it the act of accession, which shall 
be deposited in the archives of the 
said Gov ei runent 

dhc said Government shall im¬ 
mediately forward to all the other 
Powers a duly certified copy of the 
notihcition as well as of the act of 
accession, mentioning the date on 
whn h it received the notification 

Art 7 

The present Convention shill take 
effect, m the case of the Powers which 
were parties to the first deposit ot 
ratifications, sixt\ days after the date 
of the Protocol recording such 
deposit, and, in the case of the 
Poweis which shall ratify subsc 
quently or which shall acccdi , 
sixty da^s after the notification 
of their ratification or of their 
accession has been received by the 
Nethcrland Government 

Art 8 

In the event of one of the Contract 
mg Powets wishing to denounce the 
pitscnt Convention, the denunciation 
shall bo notified in writing to the 
Ncthcrl ind Government, which sh ill 
unmrdi itcly communicate a duly 
certified <op\ of the notification to 
ill the other Powers, informing them 
of the date on which it was received 

The deminci itum shall only 
operate in respect o + the denouncing 
Power, and only on the expiry ot one 
year after the notification hi-, 
leached the Nctherland Government 

Art 9 

A register Kept by the Netherland 
Ministry for Foreign ASairs shall 
record the date of the deposit of rati 
fnations * fleeted mi virtue of Artieli 
5, pangraphs 3 and 4, as well a* 
the d ite on -vhich the notifications 
of accession (\rtirle 6, paragraph 2) 
or of drnunri it ion (Article 8 para¬ 
graph 1) have been received 

Each Contracting Power is entitled 
to have access to this register and to 
be supplied with duly certified 
extracts from it 


N 


( 1210 ) 
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XIV En foi dc quoi le- Plempotentiaircs 
ont rcvctu D pic sente Convention de 
leurs signahues 

bait 't Li II i>c F le 18 Octobrc, 
1907, en un seal excinphire, qui 
renter i dopos^ dans les irehives du 
Gouverncmcnt dis Pavs Has, et 
dent des copies certifies cou'orincs, 
seront remise-, par la voie diplo 
initiqnc aux Puissances qm ont 
cle convucs ft la Deuxi6ine Con¬ 
ference de la Pai\ 


In faith whereof the Plempoten- 
tianes have appended their signature* 
to the present Convention 

Done at The IIi-juc, the 18th 
October, 1907, m a single ouginal, 
which shall remain deposited in the 
archives of the Nitlnrland Givcin 
ment, and of which duly certified 
copies shill be sent, through the 
diplomatic channel, to the Powers 
invited to the beeond Peace Con 
fercnce 


ANNEX TO 7 HE CONVENTION 


Rigiement concernant i es Lois 

tT CoUTUMES DE I A GULRKL SUR 

1 LRRE 

Section I —Dcs Bcriiol ruts 

Ciiapitri I —De ii 0uatite de Belh- 

qcra it 

Art 1 

LES lois, les droits, et les devoirs 
de la gui rre nc s’ippliqm nt pis 
sen k mint i I’ xrime, m ns pik on au\ 
milius et aux toips <U volontnrts 
ruling int les conditions suiv mtes — 

1 D’avoir i k ur teto mn per- 

soiiik u spoils ibIt pom ses 
subordomif s, 

2 D’avoir im signo distinctif 

hxf 1 1 rceonnaissablc A 
dist iiicr , 

3 De poi ter les armes ouverte 

ment et 

4 Dc se contoriner dans leurs 

operations aux lois et cou- 
tumes de la guerre 

Dans les pays on ks mil ices ou dcs 
corps de voluntaires constituent 
1’armee ou en tout partie ils ^ont 
compris sous la denomination 
d 'amice 

Art 2 

La population d’un terrltotre non 
occupe qui, a 1 'approehe de 1 eauuni, 
pnnd ipoutaiifment les armes pour 
coinbattre ks troupes d invasion sans 
avoir cu le temps de s'organiser eon 
fonnement h [’Article 1 sera con- 
sideree comme belhg<rantc si elle 
porte les armes ouvertement et si elle 
respeete les lois et coutumes de la 
guerre 

Art 3 

Les forces armies des parties 
bellig£rantes peuvt nt se composer de 
combattants et de non couibattauts 
En cas dc capture par I'ciincim, les 
uns et les autres ont droit au traite- 
ment des prisonniers de guerre 


Regulations respichng the Laws 
and Cusloms Oh War on Land 

Section I — Of Brruoi rents 

Chapter I — The Status of Belli 
gcrent 

Art 1 

THE laws, lights, and duties of 
wir apply not only to the irmv , but 
ilso to unlitn and volunteei coips 
hiliilhng all the following <on 
dit ions — 

1 They must be commanded bv 

a pirson k sponsible lor Ins 
subordinates, 

2 7hty must have a fixed dis 

tincUve sign reeogmz iblo at 
a dist mee, 

3 7 hey must carry arms openly, 

and 

4 Thtv must conduct their 

op< rations in accordance 
with the laws and custo ns of 
war 

In countries where militia or volun¬ 
teer corps constitute the army, or 
form pirt of it they are im 1 uded 
undei the denomination “army “ 


Art 2 

The inhabitants of a territory not 
under occupation who, ou the 
approach of the enemy, spontan¬ 
eously take up arms to resist the 
invading troops without having had 
time to organize themselves in 
accordance with Article l, shall be 
regarded as belligerents if they carry 
arms oj enly, and if they respect the 
laws and customs of war 

Art 3 

The armed forces of the bellig¬ 
erents m iv consist of combatants and 
non combatants In the case of 
capture by the enemy, both have the 
right to be treated as prisoners of 
war 
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Ciiapitre II —Des Prisonmers de 

Guerre 

Art 4 

Les pnso mu r* de guerre sont au 
ponvoir du (jrouvernement ennemi, 
mats non des tn lividus ou des corps 
qui les ont captures 

Us doivent ctre trutcs avec hu- 
mamtc 

l out ce qui leur appartient person- 
nellement, excrpte les armes, les 
chcvaux, et 1< s papiers militaires, 
reste leur propri6te 

Art 5 

Les prisonmers de guerre pcuvent 
ctre assujettis i rinternement dans 
unc v 1 11 e, fortci esse, c imp, ou loc \ 1 1 tc 
quelconque, avec obligation de ne p i* 
s'en eloigner au deli de cert uncs 
limitcs dctermin^es, rnais lls ne 
peuvent ctre enfennes que p ir mesuro 
de surety indispcns ible, ft seuUmcnt 
pendant ladurf edescirconstanccsqui 
ndeessitent ccttc me^ure 


Chapter II —Prisoners of War Ch XIV 
Ait 4 

Prisoners of war are m the power of 
the ho 3 ulo Governmt nt, but not of 
tin individual* or corps who capture 
them 

Ihey must be humanely treate 1 

All their pemonal belongings, 
except arms, horsis, and military 
papers, remain then pmpcity 


\rt 5 

Pii.'.omrs of vvai m ly be interned 
in \ town, fortress, camp, or other 
pi ice, and are bound not to go beyond 
certaiu li'ted limits, but they cannot 
be pi iced m confint merit cxcc pt a an 
indv=ppnsibh meisurc of safety and 
only while the circumstances which 
ncus*itatc the measure continue to 
exist 


Art 6 

L’fitat peut employer, comme 
tra va 1 11 eurs, les prison n iei s do guerre, 
selon leur grade et leurs aptitudes, a 
rexception des othciers Ce* tra 
vaux ne seront pas cxcessifs et 

n’auront aucun rapport avec les 
operations de la guerre 

Les prisonmers peuvent fitre 
ail tori s^s A tnvailler pour le compte 
d’administrations pubhques ou de 
particuliers, ou pour leur propre 
coinpte 

Les travaux faits pour I’fitat sont 
pay6s d’apres les tarifs en vigueur 
pour les mihtdires de l’arm£e 

nationale executant les menies 

travaux, ou, s’U n’en existe pas, 
d’aprk, un tarif en rapport avec les 
travaux executes 

Lorsque les travaux ont lieu pour 
le compte d’autres administrations 
publiques ou pour des particuhers, les 
conditions en sont reglees d’accord 
avee l’autoutd militaire 

Le salaire des prisonmers contri- 
buera h adoueir leur position, et le 
surplus leur sera compt6 au moment 
de leur liberation, sauf d6falcation 
des frais d’entretien 

Art 7 

Le Gouvernement au pouvoir 
duquel se trouvent les prisonmers 
de guerre est charge de leur entretien 
A d6faut d’une entente special© 
entre les belhg6runts, les prisonmers 
de guerre seront truths pour la nour- 
riture, le eouchage, et rhabille- 
rnent sur le mciue pied que lee troupes 
du Go uvcrncment qai *ura 

captures 
(liiU) 


Art 6 

The State mav employ the labour 
of prisoners of war, other th m 
olhcers, according to their rank arid 
capacity The work shall not be 
excessive, and shall have no con- 
motion with the operations of the 
war 

Prisoners may be authorized to 
work for the public service, for 
private persons, or on their own 
account 

Work done for the State is paid for 
at rates proportional to the work of a 
similar kind executed by soldiers of 
the national army, or, if there are no 
such rates in force, at rates propor¬ 
tional to the work executed 

When the work is for other branches 
of the public service, or for private 
persons, the conditions are settled 
in agreement with the military 
authorities 

1 he wages of the prisoners shall go 
towards improving their position, 
and the balance shall be pud them 
on their release, deductions on 
account of the cost of maintenance 
excepted 

Art 7 

The Government into whose hands 
prisoners of war have fallen is 
charged with their maintenance 

In default of special agrtement 
between the belligerents, prisoners of 
war shall be treated, as regard ■» 
rations, quarters, and clothing, ou 
the same tooting as the troops of the 
cVr^wrirmrit which captur-4 them 

A * 
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Ch. XIV Art 8 

Lcs pnsonmers de guerre scront 
soumis aux lois, R£glements, ct 
ordres en vigueur dans l'armee de 
rfitat au pouvoir duquel lls se 
trouvent Tout acte d’insubordina¬ 
tion autorise h leur 6gard, les mesurcs 
de ngueur n^cessaires 

Les pnsonn lers Evades, qui sera lent 
repris avant d’avoir pu rejomdre leur 
arm6e ou avant de quitter le territoire 
occup6 par rarmee qui les aura 
captures, sont passibles de peincs 
disciplmaires 

Les pnsonmers qui, apr£s avoir 
r6ussi A s’evader, sont de nouveau 
faits pnsonmers, ne sont passibles 
d’aucune peine pour la fuite anter- 
leure 

Art 9 

Cbaque prisonmer de guerre cst 
tenu de declarer, s’ll c-.t mterroge 
A ce sujet, ses vSntnbles noms ct 
grade ct, dans le cas ou il cnfrein- 
arait cette r^gle, il s’expos^rnt \ 
une restriction des avantages accurdt s 
aux pnsonmers de guerre de sa 
cat6gorie 


Art 10 

Les prisonmers de guerre peuvent 
6tre mis en Iibert6 sur parole, si lea 
lois de leur pays les y autorisent, et, 
en pared cas, lls sont obliges, sous la 
garantie de leur honneur personnel, 
de remplir scrupulcusement, tant 
vis-A vis de leur propre Gouvcrne- 
ment que vis-A vis de celui qui lcs 
a faits pnsonmers, les engagements 
qu’ils auraient contraries 

Dans le m6mc cas, leur propre 
Gouvernement est tenu do n ’exiger m 
accepter d’eux aucun service con¬ 
tra ire a la parole donate 


Art 8 

Prisoners of war shall be subject to 
the laws, regulations, and orders in 
force in the army of the State in the 
power of which they are Any act of 
insubordination justifies the adoption 
towards them of such measures of 
seventy as may be considered 
necessary 

Escaped prisoners who are retaken 
before being able to rejoin their own 
army, or before leaving the territory 
occupied by the army which captured 
them, are liable to disciplinary 
punishment 

Prisoners who, after succeeding in 
escaping, arc again taken prisoners, 
art not habit to any punishment on 
account of their previous escape 

Art 9 

Every prisoner of war is bound to 
give, if questioned on the subject, 
his true name and rank, and if he 
infringes this rule he is liable to 
1\ ive the advantages given to 
prisoners of his class curtailed 


Art 10 

Pusoners of war may be set at 
liberty on parole if the laws of their 
country allow it, and, m such cases, 
the> are bound, on their personal 
honour, scrupulously to fulfil, both 
towards their own Government and 
the Government bv which they were 
made prisoners, the engagements 
they may have contracted 

In such cases their own Govern¬ 
ment is bound neither to require of 
nor accept from them any service 
incompatible w ith the parole given 


Art 11 


Art 11 


Un prisonmer de guerre ne peut 
6 tre contraint d ’accepter sa i ibert6 sur 
parole, de mcme le Gouvernement 
ennemi n’est pas obhg6 d’acceder A 
la demande du prisonmer r6clamant 
sa mise en libert6 sur parole 


A prisoner of war cannot be com 
pelkd to accept his liberty on parole, 
similarly the hostile Government is 
not obliged to accede to the request 
of a prisoner to be set at liberty on 
paiole 


Art 12 


Art 12 


Tout prisonmer de guerre hb£r6 sur 
parole et repris portant les armes 
contre le Gouvernement envers lequel 
il s’etait engage d’honneur, on contre 
les alh6s dc celui ci, perd le droit au 
traiteinent des prisonmers dc guerre, 
et peut £tre traduit devant lcs 
Tnbunaux 


Prisoners of war liberated on parole 
and recaptured bearing arms against 
the Government to which they had 
pledged their honour, or against the 
allies of that Government, forfeit 
their right to be treated as prisoners 
of war, and may be put on trial 
before the Courts 


Art. 13 


Art 13 


Les individus qui suivent une 
arm6c sans en faire directement 


Individuals following an army 
w ithout directly belonging to it, such 
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partie, tels que les correspondants 
ct les reporters de journaux, les 
vivandiers, les fourmsseurs, qui 
tombent au pouvoir de l’ennemi et 
que celui ci jugc utile de d£temr, ont 
droit au traitement des prisonmeis 
de guerre, h condition qu’ils soient 
munis d’une legitimation de l’au- 
torite militaire de Tarm^e qu’ils 
accompagnaient 


as newspaper correspondents or Ch XIV 

reporters, sutlcis or contractors, — 

who fall into the enemy’s hands, 

and whom the latter thinks it ex 

pedient to detain, are entitled to be 

treated as prisoners of war, provided 

they are in possession of a certifi 

cate from the mild irv authorities of 

the army which they were accom 

pinvrng 


Art 14 

II est constitue, dfcs le debut des 
hostilites dans chacun des £tats 
bellig6rants, et, le cas 6cheant, 
dans les pays neutres qui auront 
recueilli des belligerants sur leur 
temtoire, un bureau de renseigne 
ments sur les pnsonniers de guerre 
Ce bureau, charge de r£pondre a 
toutes les demandes qui les con 
cement, recoit des divers service^ 
comp6tents toutes les indications 
relatives aux internements et aux 
mutations, aux mises en liberty sin 
parole, aux ^changes, aux evasions, 
aux entrees dans les hopitaux, aux 
dec6s, ainsi que les autres renseigne 
ments nccessaires pour ytablir et 
tenir & jour une fiche individuellc 
pour chaquc prisonmer de guerre 
Le bureau devra porter sur cette fiche 
le num£ro matricule, les nom et 
pr6nom, l’Age, le lieu d’origme, le 
grade, le corps de troupe, les 
blcssures, la date, et le lieu de la 
capture, de l'mtemement, des blcs 
sures, et dc la mort, ainsi que 
toutes les observations particuli&res 
La fiche individuelle sera remise au 
Gouvcrnemcnt de l’autre bellig6rant 
apr^s la conclusion de la paix 

Le bureau de renseignements est 
6galement charge de recueillir et de 
centraliser tous les objets d’un usage 
personnel, valeurs, lettres, &c , qui 
seront trouv£s sur les champs de 
bataille ou delaiss6s par des prison- 
niers lib6res sur parole, £chang6s, 
6vades, ou d£cdd£s dans les hdpitaux 
et ambulances et de les transmettre 
aux mt£ress6s 


Ait 14 

A buieau for mfoimation relative 
to prisoners of war is instituted at the 
commencement of hostilities m each 
of the belligerent States, and, when 
necessary, m neutral countries which 
have received belligerents on then 
territury The business of this 
bureau is to reply to all inquiries 
about the prisoners, to receive from 
the various services concerned ful 
information respecting mtemments 
and transfers, releases on parole, 
exchanges, escapes, admissions into 
hospital, deaths, as well as all other 
information necessary to enable il 
to make out and keep up to date an 
individual return for each prisoner 
of war The bureau must state in 
this return the regimental number, 
nime and surname, age, place 
of origin, rank, unit, wounds, date 
and place of capture, internment, 
wounding, and death, as well as an\ 
observations of a special charactci 
ihe individual return shall be sent 
to the Government of the other 
belligerent after the conclusion of 
peace 


It is also the business of the mfor 
mat ion bureau to gather and keep 
together all personal effects 
valuables, letters, &c , found on the 
field of battle or left by prisoners 
who have been released on parole, 
or exchanged, or who have escaped, 
or died in hospitals or ambulances, 
and to forward them to those 
concerned 


Art 15 

Les soci6t£s de secours pour les 
prisonmers de guerre, r6gulifcrement 
constitutes selon la loi de leur pays, 
et ayant pour objet d’etre les inter- 
mtdiaires de 1’action charitable 
recevront, de la part des bellig- 
trants, pour elles et pour leurs 
agents dfiment accrtditts, toute 
facility dans les hmites tractes par 
les ntcessitts militaires et les 
rt§[les administrative^, pour accom- 
plir efficacemcnt leur tache d’hu¬ 
manity Les ddiygu^s de ces socittts 
pourront Ctre adrais i distribucr des 


Art 15 

Societies for the relief of prisoners 
of war, if properly constituted in 
accordance with the laws of their 
country, and with the object of 
serving as the channel for charitable 
effort, shall receive from the bellig¬ 
erents, for themselves and their dul> 
accredited agents, every facility foi 
the efficient performance of their 
humane task within the bounds 
imposed bv military exigencies and 
administrative regulations Repre¬ 
sentatives of these societies, when 
furnished with a personal permit by 
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Ch XIV setJurs ^ aas l e5 depdts d’mteme- 

_ in ut, amsi qu*aux lieux d'etape des 

prisonniers rapatrifcs, moycnnant unc 
permission ptrsonnelle delivrce par 
l’autonte mihtairo, ct cn pienant 
i’engagement par 6crit dc sc sou- 
mettrc k toutes les mcsures d'ordie 
tt dc police que cellc ci prcscrirait 


the military mthonties, may, on 
giving an undertaking in writing to 
tomply with ill measures of order 
md police which they may have to 
issue, be admitted to the places of 
internment for the purpose of dis¬ 
tributing relief, a« also to the halting 
places ot rcpitiuted prisoners 


Art 16 

Les bureaux de rcnseignemeuts 
puissent de la irmchise de port 
J es lettres, mandats, et atticles 
d’argent ainsi que Its colis postaar 
destines aux prisonuiers de guerrt on 
txpf dies par tux, stront affranchis de 
toutes les taces postales, ail", i bien 
dius les pays d’origine et dt dtstmo¬ 
tion que dans h s p \y s inttrmcdmrcs 
1 es dons et secours en mture 
destines aux prisonniers de guerre 
sciont adrais en franchise dc tous 
droits d 'entree et autres, amsi que des 
t ixes de transpoit, sur les chemms dt 
fei exploiter par l’Ctat 


Inhumation bureaux cniov the 
privilege of 1 Lt carriage I tttcio, 
money ordus, and valuables, as 
well as postal parcels, intended fo r 
prisoncis of war, or dispatched by 
them, shall be except lroiri all 
postil charges in the countries of 
origin and destination, as wt 11 as in 
the countries they pass through 

Prcants and ichcf in kind for 
prisoncis of war shall be admitted 
free of all import or other duties, is 
well as any payment for carriage by 
State railways 


Art 17 

Les officiers prisonniers recevront 
la solde k laquclle out droit les 
officiers de m6me gmde du pays oh lh 
sont reteuus, k charge de rembourse- 
meat par leur Gouvernement 


Art 17 

Olfictis taken prisoners shill re 
ceive the same rate of pay is otticers 
of cornsponding rink in the ( ountry 
wheie they are detained, the miount 
shall be refunded by their own 
Government 


Art IS 

Toute latitude est laiss6e aux 
prisonniers de mitrre pour rexercice 
dc leur religion, y corpus T lS^ist 
ante aux olhcts de bur eulte, a 
1 1 seule condition dt se confornmr 
iux mtsuns d’oidrc ct de polite 
presenter par l’autonte mihtaire 

Vrt 10 

Les testaments des prisonmeis ae 
guene sont rcrus oa dresses dans les 
nietncs conditions quo pour Its 
militants dc nationalc 

On suivri t ,,alement Its mtrnes 
regies cn ce qui oiiwtrnc les picto* 
rtlaluts \ la constatatiou des dtccs, 
amsi que pour rmhumation des 
pnsanaitrs dt guerre, en tenant 
compte de leur grade et de leur 
rang 

Art 20 

Apr6s la conclusiou de la paix, le 
npitricment des prisoamers de 
gucice Vtlfoctuera dans le plus bref 
uck»i possible 


Ait 18 

Prisoners of war shall enjov com- 
pic te liberty tn the exorcise of their 
ieln ion, inci id mg attendance at the 
sc ivuts of their own Church, on the 
c ole condition that they comply with 
tne polite regulations issued by the 
military authorities 

Art 19 

Ihe wills of prisoners of war are 
recc ivt d or drawn up in the same way 
as for soldiers of the national army 

Ihe same rules shall be followed as 
regards documents concerning the 
certification of the death and also as 
to the burials of prisoners of war, due 
rtgaid being paid to their grade and 
rank 


Art 20 

After the conclusion of peace, the 
repatriation of prisoners of war shall 
be carried out as quickly as possible. 



THE LWVS AND USAGES OF WAR ON L\ND 


379 


Ch\pitre III —Des Malades et des 
Bless co 

Ait 21 

Les obligations des belligcrants 
concernant le service des in il ides et 
des blesses sont regies par la Con 
vcntion de Geneve 


CinrTm III —The St ck and Ch*XIV 
Wounded — 

\rt 21 

1 he obligations of belligerents w ith 
regard to the sick arid wounued are 
governed by the Geneva Con/^ntion 


Sfction II — Des IIostilites 


Cn\riTrn I — -Des Moyens dcNuirc r) 
VI nnem , dcs Stc^s, et des 
Bo,nhardcmciih 

Ait 22 

Les bolligi rants n’ont pas un dioit 
illimitt quint an chot\ des moyens 
de nuire tl’onnemi 

Art 23 

Outre les prohibitions < tiblies pir 
des Conventions specifics, il c t 
notimmi nt interdit — 

(a) DYmplovcrdu poison ou des 

aunts empoHrmnces, 

(b) Dc tiur ou de blesser p ir 

trahison dc.s mdi\idus 
app .rtcnint \ la nation on 
i Pirmce cnnemic, 

(c) Dc tin r ou dc blesser un 

ennemi qui, a\ ant mr ba^ 
les armes on n’avant phis 
les mo\ ens dc s< di ferdi < , 
s’est ruidu i discretion, 

(d) Dc dccl irer qu’il nc sera p is 

fait de quirtnr, 

(c) D’cmplour dcs umes, dcs 
projcctik , on d< s maticres 
propies i ciuser dcs miux 
supciflus, 

(/) D’user inclument du pavilion 
p trlcment ure, du pavilion 
national, ou tUs msigncs 
imhtaires et de runiionne 
do l’cnnemi, ainsi que des 
signes distinctifs de li 
Convention de Genfcve, 

(g) De d£truire ou de saisir dcs 

propriety ermennes, sauf 
les cas oh ces destructions 
ou ces saisics seraient 
lmperieusemeiit com¬ 
mandoes par les u6cessit£s 
de la guerre, 

(h) De declarer eteints, suspen- 

dus, ou non rccevables en 
justice, les droits et actions 
des nationaux de la partie 
adverse 

11 cst Ggalement interdit & un belli- 
g6rant de forcer les nationaux de la 
par tie adverse & prendre part aux 
operations de guerre ding6es contre 
leur pays, mtae dans le cas oh ils 
auraient et4 & son service avant le 
commencement de la guerre 


Section II —Of Hostiiities 


Cijuter I — Means of Injuring the 

Lncm\ , ^icgcs, and hombardme ds 

Art 22 

Belligeicnts have not got m un¬ 
limited i ight as to the choice of means 
of njurmg tl o tnemy 

Art 23 

In addition to the prohibitions 
provided by specul Conventions, it 
is particularly forbidden—■ 

(a) To employ poison or 
poisoned weapons, 

(b) lo lull or wound by treachery 
individuals belonging to the 
hostile nation or army, 

(c) To kill or wound an enemy 

who, having laid down his 
arms, or no longer having 
means of defence, has sur¬ 
rendered at discretion, 

( d) To declare that no quarter 
will be given, 

(e) To employ arms, projectiles, 

or material calculated to 
cause unnecessary suffering, 

(/) To make improper use of a 
flag of truce, of the national 
flag, or of the military 
insignia and uniform of 
the enemy, as well as of the 
distinctive signs of the 
Geneva Convention, 

(g) To destroy or seize enemy 
property, unless such 
destruction or seizure be 
impej ativcly demanded by 
the necessities of war, 


[h) To declare abolished, sus¬ 
pended , or inadmissible the 
light of the subjects of the 
hostile party to institute 
legal proceedings 
A belligerent is likewise forbidden 
to compel the subjects of the hostile 
party to take part m the operations of 
war directed against their own 
country, even if they were in the 
service of the belligerent before the 
commencement of the war 
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Ch.XIV Art 24 


Art 24 


Les ruses de guerre et 1'emploi des 
raoyens n6cessaires pour se procurer 
dcs renseignements sur rennemi et 
sur lc terrain sont consid6r6s comme 
licites 


Ruses of war and the employment 
of measures necessary for obtaining 
information about the enemy and the 
countiy are considered permissible 


Art 25 

II est interdit d’attaquer ou de 
bombarder, par quclque moyen que 
ce soit, des villes, villages, habita¬ 
tions, ou bAtiments qui ne sont pas 
d6fendus 


Ait 25 

The attack or bombardment, by 
any means whatever, of undefended 
towns, villages, dwellings, or build¬ 
ings is forbidden 


Art 26 

Le commandant des troupes assail- 
lantcs, avant d'entreprendre Ie bom- 
bardement, et sauf le cas d 'attaque de 
vive force, devra faire tout ce qui 
depend de lui pour en avertir les 
autorites 


Art 26 

The officer in command of an 
attacking force must do all in his 
power to warn the authorities before 
commencing a bombardment, except 
in cases of assault 


Art 27 

Dans les sieges et bombardements, 
toutes les mesures n6cessaires doivent 
Ctrc puses pour epargner, autant que 
possible, les edifices consacres aux 
cultes, aux arts, aux sciences, et ^ 
la bicnfaisancc, les monuments 
historiques, les hopitaux, et Its 
lieux de rassemblement de malades et 
de blesses, k condition quhls nt 
so lent pas employes tn memo temps 
k un but militaire 

t Le devoir desassi^ges est dcdesignei 
* res edifices ou lieux de rasstmble- 
ment par dcs signes visibles sp6ci iux 
qui seront notifies d'lvance a 
l’assiegeint 

Art 28 

II est interdit de Iivrcr au pillage 
une ville ou locality raeme prise 
d'assaut 


Art 27 

In sieges and bombardments all 
i eccssary steps must be taken to 
spare, as far as possible, buildings 
dedicated to public worship, art, 
science, or charitable purposes, 
historic monuments, hospitals, and 
places where the sick and wounded 
arc collected, provided they aie not 
being used at the time tor military 
purposes 

It is the duty of the besieged to 
indicate such buildings oi places by 
distinctive and visible signs, which 
shall be notified to the enemy brfore¬ 
hand 

Art 28 

The giving over to pillage of a 
town or place, even when taken by 
assault, is forbidden 


Chapitre II —. Des Espions 
Art 29 

Ne pent ctre ronsidere comme 
espion que I'mdividu qui, agissant 
clandcstinement ou sous de faux 
pr6textes, recucillc ou cherchc \ 
recueilhr des informations dans la 
zone d’operations d’un belligtrant, 
avec I’mtention dc les commu- 
niquer k la partic adverse 
< Amsi les militaires non deguises 
qui ont penetrf dans la zone d’opeia- 
tions de 1 'armee enneraie, k l'cHet de 
recueillir des informations, ne sont 
pas consid6r6s comme espions De 
meme, ne sont pas consid^res comme 
espions les militaires et les non- 
mi 1 1 ta ires , accom phssantouver temen t 
leur mission, charges de transmettre 
des depfehes destmees, soit k leur 
propre arcane, soit k Tarm6e eanemie 


Cii vr rLk II —S 
\rt 29 

A pcis>on can onl\ be considered a 
spy when, acting clandestine Iv or on 
false pietcnccs, he obtains or 
endeavours to obtain mfoimation in 
the zone of operations of a belligerent, 
with the intention of communicating 
it to the hostile party 

Accordingly, soldiers not wearing 
a disguise who have penetrated into 
the /one cf operations of the hostile 
army for the purpose of obtaining 
information are not considered spies 
Similarly, the following arc not 
considered spies Soldiers and 
civilians entrusted with the delivery 
of despatches intended either for 
their own army or for the enemy's 
army, and oarrying out their mission 
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A cette categone appartieiinent 6gale- 
ment les mdiviaus envoy^s en 
ballon pour transmettre les d6p£chcs, 
et, ea g6ncral, pour entretemr les 
communications entre les diverses 
parties d’une arm6e ou d*un 
terntoire 

Art 30 


openly To this class likewise ch XIV 

belong persons sent m balloons for _ 

the purpose of carrying despatches 
and, generally, of maintaining com¬ 
munications between the different 
parts of an army or a territory 

Art 30 


L’espion pris sur le fait nc pouira 
ctre puni sans jugement preamble 


^ spy taken in the act shall not be 
punished without pievious trial 


Art 31 

L’espion qui, ayant rejoint 1* nmu 
A laquclle il appartient, cst ciptuie 
plus tard par l'cnxumi, est tiaiU 
conirae prisonnicr dc guerre 1 t 
nVncourt aucune responsabihte pom 
ses actes d’espionnage anteriuirs 


Art 31 

\ spy who, alter rejomui ; the 
um> to which he belongs, is sub- 
t quoith < ipturcd bv the tnom\, 
ia tieated ia a prisoner ofwir, and 
incurs no responsibility for hio 
pievious acts is a sp\ 


Chapiire HI •— Des Parlemcnlains 

Art 32 

Est consideic commc park nent un 
l’mdividu autorisc par l’un des b( 1- 
ligerants A entrer eu pourparlers ivi r 
l’autre et se prcsentaiit wee le 
drapeau blanc II a droit A I’m 
violabihtd ainsi que le tiompettc, 
clairon ou tambour, le port< 
drapeau, et l’interprAte qui l’accom 
pagneraicnt 

Art J3 

Le chef auquel un parlunentau t 
cst expddie n'est pas oblige de le 
recevoir en toutes circonstances 

II pent prendre toutes les metres 
n^cessaires atin d’cmpecher le pirle 
inentaire de profiter de sa mission 
pour se renseiguer 

II a le droit, en cas d’abus, de 
retenir temp oral remen t le porle- 
meutaue 

Art 34 

Le parlemcntaire perd ses dioits 
d’mviolabilite, s’ll est prouve, d’une 
manitre positive et irrecusable, qu’il 
a profits de sa position privilegiee 
pour provoquer ou commettre un acte 
de trahison 2 


Chapter III— Flags of l rue* 1 

Art 32 

A person is regarded as bearing a 
flag of tiuce 1 who has been 
authorized by one of the bclhgciuiL 
to enter into communication with the 
other, and who presents himself 
under a white flag He is entitled 
to inviolability, as also the tuna 
pc to, bugler or drummer, the fl lg 
bciicr and the interpreter who might 
if company linn 

Art 33 

The commander to whom a flag of 
truce is sent is not obliged m every 
cas>e to receive it 

Ho may take all steps necessary ir 
order to prevent the envoy 1 irom 
taking advantage of his mission to 
obtain information 

In case of abuse, he has the right 
temporarily to detain the envoy 1 

Art 34 

I he envoy 1 loses his rights of 
inviolability if it is proved in a 
positive and incontestable manner 
that lie has taken advantage of his 
privileged position to provoke or 
commit an act of treachery 2 


Chapitrb IV —Des Capitulations 
Art 35 

Les capitulations arr$t6es entre les 
parties contractantes doivent temr 
compte des regies de I'honneur 
militairc 

Une fols fix6es, elles doivent 6tre 
scrupuleusement observes par les 
deux parties 


Chapter IV — Capitulations . 

Art 35 

Capitulations agreed upon between 
the contracting parties must take into 
account the rules of military honour 

Once settled, they must be scrupu¬ 
lously observed by both parties 


1 U would be preferable to use the word “ parlementairc ” It will be obstivcd in this 
chapter of The Hague Rules that if it is not used " parlementaire " has to translatedm three 
different ways, as “ flags of truce,” M a person bearing a flag of truce,” and the 

M envoy ” See para. 224, footnote 

■ « Trahison * should here be translated “ treason ' *** para. 251, footnote, 
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Chapter V —Armistices 


Art 36 


Art 36 


L'armistice suspend les operations 
de guerre par un accord mutuel deb 
parties belligdrintes Si la dur£e 
n’en tst pas deterramee, les parties 
bellig<hantes peuvcnt reprendre en 
tout temps les operations, pourvu 
toutefois que Pennemi soit averti 
en temps convenu, conform6muit 
aux conditions de 1’armistice 


An armistice suspends military 
operations by mutual agreement 
between the belligerent parties If 
its duration is not defined, the bellig¬ 
erent parties may resume operations 
at any tune, provided always that the 
enemy is warned within the time 
agreed upon, in accordance with the 
terms of the armistice 


Art 37 

L’armistice peut etre general ou 
/ocal Le premier suspend partout 
les operations de guerre Jes EtiU 
bclhg^rint^ le second, seulement 
entre ccrtames fractions dcs armies 
belhg^rantcs ct dans un rayon 
determine 


Art 37 

An armistice may be general or 
local The first suspends the entne 
military operations of the belligerent 
States, the second between certain 
portions of the belligerent armies only 
and within a fixed zone 


\rt 38 

L‘armistice doit etre notifie 
ofhciollement et en temps utile aux 
iu tenths competentes ct aux troupes 
Les hostility sont suspendues im- 
medi itement apies la notification 
ou au terme fixe 


Art 38 

An armistice must be notified 
officially and m good time to the 
competent authorities and to the 
tioops Hostilities are suspended 
immediately after the notification, or 
at the time fixed 


Art 39 

II depend des parties conti act antes 
dc tivu, dans Its clauses de 1’armis 
tico, les rapports qui pourruicnt 
avoir lieu, snr le thfAtre de la 
guerre, avec les populations ct entre 
dies 


Art 39 

It rests with the contracting 
parties to settle, in the terms of the 
armistice, the relations which may be 
allowed in the theatre of war with, 
and between, the civil populations 


Ait 40 

loute violation grave de l'aunis- 
tice, par Tune des parties, donne k 
l’autre le droit de le d^nonccr et 
mciue, en cas d’urgenre, de ceprendre 
uninGdiatement les hostility 


Art 41 

La violation des clauses de l’armis- 
tice, par des particulars agissant de 
leur propre initiative, doune droit 
seulement a reclamer la pumtion dcs 
coupables et, s’U y a lieu, une m- 
demmt6 pour les pertes 6prouvees 


Section III — De l’AutoritoJ Mili- 

TAIRE SUR LE TKRRITOIRE DB l'EtAT 

Ennemi 
Art 42 

Un temtoire est consider^ comme 
occup6 lorsqu’il se trouve plac6 de 
fait sous l'autoritS de l'armte 
enncmio. 


Art 40 

Any serious violation of the armis- 
tice by one of the parties gives the 
other party the right of denouncing 
it, and even, in cases of urgency, 
of recommencing hostilities im¬ 
mediately 

Art 41 

A violation of the terms of the 
armistice by individuals acting on 
their own initiative only entitles the 
injured party to demand the punish¬ 
ment of the offenders and, if there is 
occasion for it, compensation for the 
losses sustained 

Section III — Military Authority 
over the Territory of the 
Hostile State. 

Art 42 

Territory is considered occupied 
when actually placed under the 
authority of the hostile army. 
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L occupa f Ion ne s’ttcnd qu’aux Tbe occupation extends only to th" Ch. XIV 
temtoircs 1 oil cette autorit6 est territory 1 where such authority has — 
Stabile et on mesure de s’exerccr h^en established and is m a position 

to assort itself 


Art 43 

L , autorit6 du pouvoir 16gal ayant 
pass6 de fait entre les mams de 
1’occupant, celui-ci prendra toutes 
les mesures qui dependent de lm 
en vue de r6tablir et d’assurer, 
autant qu’il est possible, l’ordre ct 
la vie publics en respectant, sauf 
empechement absolu, les lois en 
vigueur dans le pays 

Art 44 2 

II est mterdit 4 un belligdrant de 
forcer la population d’un temtoire 
occupd \ donner des renseignements 
sur 1 ’amide de 1’autre belligerant on 
sur scs moyens de ddfense 

Art 45 

II est interdit de contraindre la 
population d'un temtoire occupd & 
prdter serment A la Puissance 
cnncmic 


Art 43 

Ihe mthority of the power of the 
State having passed de facto mto the 
b mds ot the occupant, the latter shall 
do all in hi-> power to restore, and 
ensuie, as far as possible, public 
order md safoiv, respecting it tlio 
same tirnt , unless absoluti ly pn - 
vented, the 1ms in force in the 
country 

\rt 44 1 

A belligerent is forbidden to compel 
the inhabitants of territory occupied 
by it to furnish information about tbe 
army of the other belligerent, oi 
about iU means of defence 

Art 45 

It is forbidden to force the mhabi 
tants of occupied territory to swear 
allegiance to the hostile Power 


Art 46 

I *honneur ct les droits de la 
famille, la vie des individus, et la 
propridtd privde, ainsi que les con¬ 
victions religieuscs et Pcxemcc des 
eultes, doivent etre rcspectes 

La propridtd privee ne peut pas 
i tre confisquce 

Art 47 

I o pillage est formellement in¬ 
terdit 

Art 48 

Si I’occupant prdleve, dans le 
temtoire occupe, les impot% droits, 
ct pdages dtablis au profit de I’fitat, 
il le fera, autant que possible, 
d'aprds les rdglea de I’assiette et de 
Ja repartition en vigueur, et il en 
rdsultera pour lui 1’obligation de 
pourvoir aux frais dc radministra- 
tion du temtoire occupd dans la 
mesure oh le Gouvemement Id gal 
y dtait tenu 

Art 49 

Si, en dehors des impdts vises & 
1’Article prdeddent, 1’occupant prd- 
ldve d’autres contributions en argent 
dans le temtoire occupd, ce ne 

f ourra dtre que pour les besoms de 
’armdc on de f'admmistration de 
ce terntoire 


Art 46 

Tamily honour and rights, In¬ 
dividual life, and private property, 
as well as religious convictions and 
worship, must be respected 

Private property ma> not be con 
fiscated 

Art 47 

Pillage is expressly forbidden. 


Art 48 

If, m the territory occupied, the 
occupant collects the taxes, dues, and 
tolls payable to the State, he shall do 
so, as far as is possible, in accordance 
with the legal basis and assessment in 
force at the time, and shall m con¬ 
sequence be bound to defray the ex¬ 
penses of the administration of the 
occupied territory to the same extent 
as the national Government had been 
so bound 

Art 49 

If, in addition to the taxes men¬ 
tioned in the above Article, the 
occupant levies other money con¬ 
tributions m the occupied territory, 
they shall only be applied to the 
needs of the army or of the adminis¬ 
tration of the territory in question 


1 The translation should be “ territories ” 

* This article has not been accepted by Germany, Japan and Russia 
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Art. 50. 


Aucuno pome collective, p6gu- 
maue ou mtio n< p mra 6tre 
tdietee imtn if p< filiations & 
rai on do f>iis ii 'u '^els dont elles 
n° pour ti fit i* « .isid6r6es comme 
solid truiif if if ^ onsables 


No collective penalty, pecuniary or 
otherwise, shall be inflicted upon the 
population on account of the acts of 
individuals for which it cannot be 
icgarded as collectively responsible 


Art 51. 

\ i f i3 contribution ne sera percue 
qu < t vertud’unordre6cntctsous la 
u [jnsabtlit6 d’un g6n6ral en chef 

II ne sera procede, autant que pos¬ 
sible, k cette perception quo d’apr£s 
les regies de Tassiette et de la repar¬ 
tition des lmpots en vigucur 

Pour toute contribution, un recu 
^cra d61ivre iux contnbuables 


Art 51 

No contribution shall be collected 
except under a written order, and on 
the responsibility of a General in 
command 

The collection of the said con¬ 
tribution shall only be effected in 
accoidanee, as laL as is possible, with 
the legal basis ind asscssimnt of 
taxes in force at the tune 

Por everv contribution a receipt 
shall be given to tlie contributor if s 


Art 52 

D< s n quisitions en nature et des 
services tic pourront gtre reclames des 
communes ou des habitants que pour 
les besoms dc Tarm^e d'occupation 
11s seiont en rapport avec les res 
sources du pays ct de telle nature 
qu’ils n'impliquent pas pour les 
populations l’obligation de prendre 
part aux operations de la guerre 
contre leur patrie 

Ces requisitions ct ces services nc 
serontreclame squ’avecrautonsjtion 
au commandant dans la locahte 

OCCllpPC 

Les prcstations on nature seront 
autant que possible, payees au 
couiptant, sinon, riles seront con- 
statces par des rceus, ct lc paiement 
des somraca dues sera (ffectue le 
plus tdt possible 

Art 53 

I ’ \rnn o qui occupc un tern to ire 
uc pouua saisir quo le numeraire, les 
fonds, ct les valeurs txigibles appar- 
tenant en propre k 1 tat, les 
depots d'armes, nioyens de transport, 
magasins, et appro vis ionnements et, 
en gdn£ral, toute propridte mob ill die 
de l’fitat de inline i servir aux 
operations de la guerre 

Tous les inoyens affeetds sur teire, 
sur mer, et dans les airs \ la trans¬ 
mission des nouvelles, au transport 
des personnes ou des choses, en 
dehois deo cis rdgis par lc droit 
maritime, les depots d’armes et, 
cn g^ndral, toute esp6ce de munitions 
de guerre pcuvcnt Strc saisis, 
mtoe s’lla ipparticnnenfc k des 
personnes privecs, mais devront 
ctre restitues ct les indemnity 
seront r6glees k la paix 


\rt 52 

Requisitions in kmd and scivices 
shall not be ch nianded from local 
authorities or inhabit ints except for 
the iifptK of the a r m\ ot occupition 
They shall be m proportion to the 
r( sourr. s of the ( ountiy , and ot such 
i nntun is not to involve the in 
habitants in the obligitiori of taking 
pvt m militaiy operations against 
lluir own country 

Such inquisitions and services shall 
only bn demanded on the authority of 
the comm inder m the locality 

< ILCUplttl 

Conti lbutionsm kind shall as far as 
possiblr bo paid for in ready 
money, it not, a receipt shall be 
given and the payment of the 
amount due shall be made as soon as 
possible 

Art 53. 

An army of occupation shall only 
take possession of cash, funds, and 
realisable securities which are strictly 
the property of the State, depbes of 
arms, means of transport, stores and 
supplies, and, generally, all movable 
property belonging to the State which 
miy be used for military operations 

Lxcept in cases governed by naval 
Hw, all appliances adapted for the 
transmission of news, or for the 
transport of persons or goods, whether 
on land, at sea, or in the air, depots of 
arms, and, in general, all kinds of 
war material may be seized, even if 
thev belong to private individuals, 
but they must be restored at the con¬ 
clusion ot peace, and indemnities 
must bi paid lor them 
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Art 54 


Art 54 Gh. XIV 


Les cables sous marins reliant un 
teintoirc oecupe \ un terntoire 
ncutre ne scront saisis ou detruits 
quo dans le cas d'une nec( ssitc 
absolue Ils dovront egalemcnt ctre 
rcstitufe et les mdcmmtes seiont 
tfglecs k la paix 


Subininne cables connecting an 
occupied turitor> with a neutral 
tuntory shall not bo seized or des¬ 
troyed except in the case of absolute 
necessity Thcv also must b< 
restoicd at the (oncluston of peace, 
ind indemnities pud for tlnm 


Art 55 

L’iitat occupant ne sc consukrrri 
que comme admimstrateur et usu 
fruitier des edifices publics, lmmcu- 
bles, forets, ct exploitations agricoh s 
appaitenant A l*£tat ennenn ct sc 
trouvant dans le pays occupt II 
devra sauvigarder lc fonds elc ccs 
propriety et les admmistrer con- 
formcment aux relics do rusufimt 


Art 55 

l lie occupying Stite shall be 
regarded only as admuustratoi and 
iisjftmtuary of public buildings, 
landed property, forests and agri< ul- 
tural undertakings belonging to tlic 
hostile State, and situitcd in the 
oenipied countiy It must safe¬ 
guard the ( ipital of such properties, 
\nd administer them in iceorduoco 
with tlu rules of usufruct 


Art 56 

I es biens des communes, ceux des 
Stubbs* ments corisacres aux cultes, \ 
li eharitc ct k lTmtruction, aux aita 
et aux sciences, memo apparteiiant a 
l’ftu, seront trades conune la pro- 
pucte privee 

Toute saisie, elestruction, ou de 
gradation lntentionnelle de sem- 
blables etablisscmcnb, de monu 
ments historiques, d’oeuvres d’art 
ct de science, est mterdite ct doit 
£tre poursuivie 


Ait 56 

The property of local authorities, 
as well as that of institutions dcdi* 
cated to public worship, charit\ , 
educitum, md to science and art, 
even when State pioperty, shall be 
treited as puvate pioperty 
Any seizure or elestruction of, oi 
wilful dam igt to institutions of this 
cliaiacter, lnstorie monuments and 
works of science and art, is for¬ 
bidden, and should be maele the 
subject of legal proceedings 


This Convention was signed at the Hague by the Plenipotentiaries of 41 
States 


Ihe Ratifications of 
deposited — 

Great Britain 

Austria-Hungary 

Bolivia 

Denmark 

Germany 1 

Haiti 

Mexico 

Netherlands 


the following id it< s 


Salvadoi 
Sweden 
United States 
Guatcrnal i 
Panama 
Japan 1 
Roumania 
Cuba 


o up to the present been 


Portugal 
Belgium 
I rai oC 
Luxemburg 
N oi way 
Russia 1 
Siam 

Switzerland, 

Brazil 


The following Accessions have been notified — 

Nicaragua China Poland 

Liberia Pin land 


i With reserve of art 44 of the Regulations annexed to the Com n ton. 
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APPENDIX 7 


International Convention Concerning the Rights and Duttes oe 
Neutral Powers and Persons in War on Land 


Signed at 7 he Hague, 18fA October , 1907 
(Not yet ratified by Great Britain 1 ) 


Convention concernant les Droits et les 
Devoirs des Puissances et des Per - 
son»i« Neutres en cas de Guerre sur 
Terre 

Sa Majesty le Roi du Royaume- 
Uni dc Grande Bretagne ct d’lrlande 
et des Terntoires Bntanmques au 
deli des Mcrs, Empereur des Indes, 


(1 ranslation ) 

Convention respecting the Rights and 
Duties of Neutral Powers and Per 
sons \n War on Land 

His Majesty the King of the United 
Kingdom of Great Britain and 
Ireland and of the British Dominions 
beyond the Seas, Emperor of 
India, 


(Here follows a list of the Sovereigns and heads of States who sent 


Plenipotentiaries ) 

En vue de mieux pr^ciser les droits 
et les devoirs des Puissances neutres 
cn cas de guerre sur terre et de 
regler la situation des belligCrants 
refugies cn tcmtiorc neutre, 

Desirant 6galement defimr la 
quahte dc neutre en attendant qu’il 
soft possible de r6gler dans son 
enscmblt la situation dei, par 
ticulicrs neutres dans leurs rapports 
avec les bclhgtrants, 

Ont rtsolu de conclure une Con¬ 
vention i <xt effet ct ont, en con¬ 
sequence, nomine pour leurs P16m- 
potentiaues, savoir 

(Here follow the names of 

I esqucls, apr6s avoir dcpos£ leurs 
ph ins pouvoirs, trouv6-j en bonne et 
due forme, sont convenus des dis¬ 
positions smvantes — 


With the view of laj mg down more 
clearly the rights and duties of 
neutral Powers in case of war on 
land and of reguliting the position of 
belligerents who hdvc taken refuge in 
neutral territory, 

Being likewise d< sirous of defining 
the meaning of the term “neutral,’* 
pending the possibilitv of settling, 
in its entirety, the position of neutral 
persons in their relit ions with 
belligerents, 

Have resolved to conclude a Con 
vent ion to this effect, and have, in 
consequence, appointed is their 
Plenipotentiaries, that is to say 

the Plenipotentiaries ) 

Who, after having deposited their 
full powers, found to be in good and 
due form, have agreed upon the 
following provisions — 


Ciiapitrr I —Des Droits et des 
Devoirs des Puissances Neutres 

Art 1 

I e territoire des Puissances neutres 
ost inviolable 

Art 2 

II est inteidit aux belligdrants de 
fine passer i travers le territoire 
d ’line Puissance neutre des troupes ou 
des convois, soit de munitions, soit 
d ’approvisionnemcnts 

Art 3 

II est 6galement mterdit aux belli- 
g^rants 

(a) D’installer sur le territoire 
d’urn Puissance neutre une 
station radiotel^graphicjue 
ou tout appareil destine 


Chatter I —■The Rights and Duties of 
Neutral Powers 

Art 1 

The territory of neutral Towers is 
inviolable 

Art 2 

Belligerents are forbidden to move 
troops or convoys, whether of mum 
tions of war or of supplies, across the 
territory of a neutral Power 


Art 3 

Belligerents are likewise forbidden 
D 

(a) Erect on the territory of a 
neutral Power a wireless 
telegraphy station or any 
apparatus for the purpose of 


1 Sec para 466, footnote 
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a scrvir comme moyen de 
communication avec des 
forces bellig^rantcs sur 
tc rre on sur mer, 

(6) D’utiliser toute installation 
de ce genre 6tablie par eux 
avant la * guerre sur le 
territoire de la Puissance 
neutre dans un but tx- 
clusivement militaire, et 
qui n'a pas 6te ouverte au 
service de la correspond- 
ance publique 

Art 4 

Des corps de combittants no 
peuvent £tre formes, m de* bureaux 
d’enroloment ouverts, sur le tern 
tone d’une Puissance neutre au 
profit des belhgerants 

Ait 5 

Une Puissance ncutic no doit 
tohrer sur son tcrritmrt uicun des 
actes vises par les Ai tides 2^4 

Ellc n’est tenue d< pumr d(S ictes 
contraircs h la neutnlite (pic si ces 
actes ont et6 commis sur son propre 
territone 

Art 6 

La responsabilib el'iinc Puissince 
neutre n’est pis tngtgte pir le fut 
que des mdividu* p issent i*oIcmient 
la fiontiere pour se un ttre au ocrvicc 
de l’une de* belhgerants 

Art 7 

Une Puissance m utre n’est pas 
tenue d’empt chcr I \ xpoit ition ou lu 
transit, pour le eompte do 1 ‘mi ou de 
l’autre des belligcr mts, dhrmis, de 
munitions, et, en general, cb tout eo 
qui pent etre utile a uiu armce ou a 
une flotte 

Art 8 

Une Puissance ntutre n’est pis 
tenue (J’mterdire ou de nstieindic 
l’usige, pour Us belligcrmts, d< s 
cables tc legraphiques ou tclepliom- 
ques, ainsi que des appireils de 
telegraph le sms fil, qui son*, soit 
sa propnetc soit C( lie de Com- 
pagmes ou de particuherb 

Art 9 

Toutes mesures restrictive s ou pro- 
hibitives prises pir unt Puissmee 
neutre \ 1’cgard des matures visecs 
pir les Article* 7 et 8 deviont etre 
umformement appliquces par elle 
aux belligt rants 

La Puissance neutre veillera au 
respect de la memo obligation par los 
Lompagnies ou paiticuliers propr 6 
taires de ckbles telegraphlqucs ou 
telephoniques ou d Y appareila de 
telegraphic sans hi. 


tomninnicatmg with bdli- Ch XIV 
gerent forces on land or sea, — 


(6) Use mv instil lit ion of this 
hind established bv them for 
purely military purposes on 
the tenitorv of a neutral 
Power before the war, and 
not previously oprntd for 
the service of public mes¬ 
sages 


Art 4 

Corps of combatants must not be 
formed, nor iceiuiting agencies 
opened, on the* tirritoiy of a neutral 
Power, to assist the bellipcieuts 


Art a 

A neutral Power must not all< w 
anv of the acts idem J to in ULiclc* 
2 to 4 to otcui on its tmitor^ 

It is not c ilkd upon to punish l* 
in violation of ncuti iht\ unh *s such 
acts have been committed ou its own 
tern ton 

\rt o 

I he responsibility of a neuti d 
Power is not involved bv tin mm 
fut that pu-,on* ms, the fionti r 
individu lllv in order to ollt their 
Service* to one of the bclli^a.cits 

Art 7 

neutral Power is not bound t( 
prevent tin export or tnn c it, for 
cithu be 11 igc lent, of arms munitions 
of wai, or, m generil, of an\thing 
which could be of use to an army or 
fleet 


Art 8 

A neutral Power is not bound to 
foibul oi n strict the us< on be hill ot 
b( linn rents or tel gi iph or tt Icphom 
eibh>, or of wirile** telegraph/ 
apparatus belonging to it or to 
Companies or to private individuals 


Art 9 

A neutral Power must apply im¬ 
partially to the belligerents every 
restriction or prohibition which it 
may enact in regxrd to the matters 
r< ferred to in Articles 7 and 8 

The neutral Power shall see that 
the above obligation is observed by 
Companies or private owner* of 
telegraph or telephone cables or 
wucless telegraphy apparatus. 
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Art 10 

Ne pent Atre consid6r6 comme tin 
acte hostile le fait, par utic Puissance 
neutre, de repousser, meme par la 
force, Ics attemtes A sa neutralitc 


Chahtre II — Des Belhgtrants 
intern et des Blesses soignts chez les 

Neutres 

Art 11 

La Puissance neutre qui rccsoit sur 
son temtoire des troupes appartenant 
nix armees bclhgerantcs, les inter¬ 
net, autant que possible, loin du 
lh6itre de Ii guerre 

Elle pourra les garder dans des 
( amps, et mi me les enfermer dans des 
fortercsses on dans des lieux appio- 
pn6s A cet (ffet 

Elle dicidora si les officiers 
peuvent fitre laissAs libres en picnant 
rcngigemcnt sur parole de ne pas 
quitter le territoire neutre sans 
autorisation 

Art 12 

A dAfaut de convention spcnale, 
la Puissance neutre fournin aux 
internAs les vivres, les habille 
meats, et les secours commandes 
par rhumamte 

Bonification sera faite, A la paix, 
des frais occasional par lTnteme- 
ment 

Art 13 

La Puiss mcc neutre qui recoit 
des prisonniers dc guerre 6vades les 
laissera cn liberty Si elle tol&re 
]eur s6]our sur son temtoire, elle 
peut leur assignor une residence 

La mfime disposition est applicable 
aux prisonuicrs de guerre amends par 
des troupes so refugnnt sur le terri¬ 
toire de la Puissance neutre 

Art 14 

Une Puissance neutre pourra 
autouser le passage sur 1 sou 
temtoire des blesses on maladesappar 
tenant aux arm6cs belligerantes, 
sous la reserve que les trams qui les 
amAneront ne transporteront ni 
personnel, ni materiel de guerre 
En pared cas, la Puissance neutre 
est tenue de prendre les mesures de 
stiretA et de contrdle nAcessaires A 
cet effet , 

Les blessds ou malades araenAs 
dans ces conditions sur le temtoire 
neutre par un des belligArants, et 
qui appartiendraient A la partie 
adverse, devront Atrc gardAs par la 

1 See para 493, f x>tnote, where it u sugg'i 

• nf. •• 


Art 10 

The fact of a neutral Power resist¬ 
ing, ev< n by force, attempts to 
violate its neutrality cannot be 
regarded as a hostile act 


Chapter II — Internment of Belli¬ 
gerents and Care of the Wounded 
m Neutral l erntory 

Art 11 

A neutral Power which receives on 
its territory troops belonging to the 
belligerent armies shall intern them, 
as far as possible, at a distance from 
the theatre of w ir 

It may keep them in camps and 
may even confine them in fortresses 
or in places set apart for the purpose 

It shall decide whether officers mav 
be left free on giving their parole not 
to leave the neutral territory without 
permission 


Art 12 

In default of special \gieemcnt, 
the neutral Power shall supply the 
interne d with the food, clothing, and 
relief which the dictates of humanity 
prescribe 

At the conclusion of peace the 
expenses caused by the internment 
shall be made good 

Art 13 

A neutral Power which receives 
escaped prisoners of war shall leave 
them at liberty If it allows them 
to remain m its terntory it may 
assign them a place of residence 

The same rule applies to prisoners 
of w ir brought by troops taking 
refuge in the tcrritoiy of a neutial 
P ov\ cr 

Art 14 

A neutral Power may authorize the 
passage mto 1 its terntory of the 
sick and wounded belonging to the 
b< lligerent armies on condition that 
the tiains or other methods of 
transport by which they 7 are conveyed 
shall carry neither combatants nor 
war material In such a case, the 
neutral Power Is bound to take what¬ 
ever measures of safety and control 
are necessary for the purpose 

The sick and wounded of one belli¬ 
gerent brought under these conditions 
into neutral territory by the other 
belligerent must be so kept by the 
neutral Power as to ensure their 

d that “ through M is a hater translation than 
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Pufssance neutre de manure qu’ils 
ne puissent de nouveau prendre part 
au\ operations de la guerre Cette 
Puissance aura les mernes devoirs 
quant aux bless6s ou malades de 
l'autre arm6e qui lui seraieat 
confi^s 


taking no further part in the military XIV 

operations lhe same duty shall _ 

devolve on the neutral State with 
regard to the sick and wounded of 
the other army who may be com¬ 
mitted to its care. 


Art 15 

La Convention de Genfeve s’ap- 
plique aux malades et aux blesses 
internes sur territoire neutre 


Art 15 

The Geneva Convention applies to 
the sick and wounded who are 
interned in neutral territory 


Chaiutre III —Des personnes 

Neutres 

Art 16 1 

Sont considercs comme neutres les 
nationaux d ’un Ctat qui ne prend pas 
part k la guerre 

Art 17 1 

Un neutre ne peut pas se prevaloir 
de sa neutralite 

(a) S’il commet des actes 
hostiles contre un belli - 
gtrant, 

(4) S’ll commet des actes en 
favour d’un be)lig£rant, 
notamment s’ll prend 
volontmement du service 
dans les rangs de la force 
artnee de Tune des parties 

En pareil cas, le neutre ne sera pas 
trait6 plus rigoureuscment par le 
belhgeiant contre lequel d s’est 
d6parti de la neutral it6 que ne 
pourrait l’ctre, k raison du incme 
fait, un national de l’autre Etat 
belhgdrant 

Art 18.i 

Ne seiont pas consid6rds comme 
actes commis cn faveur d’un des 
belligSrants, dans le sens de 1’Article 
17, lcttic { b ) 

(«) Les fourndures fades ou les 
emprunts consenti9 k I’un 
des bellig£rants, pourvu 
que le fournisseur ou le 
pr£teur n’habite m le 
territoire de l’autre partie, 
ni le territoire occupe pax 
elle, et que les fourndures 
ne proviennent pas de ces 
tern to ires, 

(&) Les services rendus en 
mature de police ou d’ 
administration civde 


Chapter III —Neutral Persons 
Art 16 * 

The subjects or citizens of a State 
which is not taking part m the war 
are deemed neutrals 

Art 17 1 

A neutral cannot claim the benefit 
of his neutrality 

{a) If he commits hostile acts 
agamst a belligerent, 

(6) If he commits acts in favour 
of a belligerent, particularly 
if he voluntarily enlists m 
the ranks* of the armed 
force of one of the parties 

In such a case, the neutral shall not 
be more severely treated by tue 
belligeicnt as igainst whom he has 
abandoned his neutrality than a 
subject or citizen of the other belliger¬ 
ent State could be for the same act 


Art 18 1 

The following shall not be con¬ 
sidered as acts committed m favour 
of one belligerent within the meaning 
of Article 17, letter (£>) 

(a) The furnishing of supplies or 
the making of loans to one 
of the belligerents, pro¬ 
vided that the person so 
doing neither lives in the 
terntory of the other party 
nor m terntory occupied 
by it, and that the supplies 
do not come from such 
territory, 

(b) Services rendered m matters 

of police or civil adminis¬ 
tration 


1 Great Britain signed this Convention under reserve of arts 16,17 and 18 See para 466 
note 
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Ch, XIV CiiAPirRi IV— Du Maldnei ties 
— Chemm >. de Fer 

Art 19 

Le materiel des chemms de fer 
pro 1 enant du temtoirc do Puis¬ 
sances neutres, qu’il appartienne 
& ces Puissances ou \ des sorites ou 
pcrsonnes privies, et rtconnaissable 
corame tel, ne pourra etre r£qui- 
sitionne et utilise par un belligerant 
que dans le cas et la inesure ou 
Tcxige une imperteusc n^cessitc 
II sira rcnvoyc msstot que possible 
dans le pays d’onginc 

La Puissance ueutre pourra do 
mune, en cas de ncccssit6, retemr et 
utdiscr, jusqu'«k due concurrence, le 
miuricl provenant lu territoirc dc la 
Puissuce belhgerante 

Une mdemri'te sen payfee de part 
et d’autre en proportion du materiel 
utilise et de la dar6e de ^utilisation 


Cii ipter IV —Railway Material 
Art 19 

Rulw ty mitenal coming from the 
territory of neutral Powers, whether 
it be the property of the said Powers 
or of Companies or pnvite persons, 
and recognizable as such, sh ill not be 
requisitioned or utilized by a belli¬ 
gerent except in so far as is absolutely 
necessary It shall be sent back as 
soon as possible to the country of 
origin 

A neutral Power may likewise, in 
case of necessity, retain and utilize to 
a corresponding extent railway 
mitenal comm,, from the territory of 
the belligerent Hover 

Compensation snail oe paid on 
citht r side in proportion to the 
material used, ini to the period of 
usage 


Chapitre V —Dispositions Finales 
Art 20 

Les dispositions de la presentc Con¬ 
vention ne sont applicable-, qn’entre 
les Puissintes Contraetantes ct 
scvilenient si les belligerants sont tous 
parties la Convention 

Art 21 

La pu^entc Convention sera 
ratihee rus-Pot que possible 

Les ratification^ scront d6pos6es & 
La Hay< 

Le premier dtpot de ratifications 
sera consia+e par un proc&s-verbal 
sigue pai les Reprcsen tan ts des 
Pussan^es qui y prennent part et 
par le \lin.strc des Affaires Ptraa- 
gorea Jes Pays Bas 

Les depots ult6neurs de rati¬ 
fications se feront m moyen d’une 
iutification ecrite, adressee au Gou- 
vernonent des Pays-Bas et accom- 
pagnee de Pmstrument de rati- 
ncation 

Copie eertifiee conforme da proc&s- 
verbaJ relatu au primier d^pdt de 
ratincations, des notifications men* 
tioim6es ^ I’ahu^a precedent, ainsi 
qre des instruments de ratification 
s ra imm6d atement remise par les 
oins du Gouverneraent des Pays- 
et par la voie diplomatique aux 
Puissances cunvi^s & la Deuxt^me 
Conference de la Paix, ainsi qu’aux 
rutr^s Puissances qui auront adh6re 
h la Convention Dans les cas vis6s 
par Palin^a precedent, le dit 
Gouverneraeot leur fera connaltre en 
m*m' i temps la date a laquelle il 
a xeou U notification. 


Chapter V —Fi lal Provisions 
Art 20 

1 he provisions of the pr<. « t 
Convection do not ipply except 
between Contracting Powers, and 
then only if a’l the belligerents uie 
parties to the convention 


Lh* p’-f-.mt Convention shall be 
ratified is soon as possible 

Die i atifii itiona shall bi d< posited 
at The lla^ue 

The fi^st deposit. of ratilie itioiis 
< hall be recorded in a Protocol 
signed by the Representatives of the 
Powus which tike put therein and 
by the Netherland Minister lor 
I or. ign A If nis 

I he subsequent deposits of rati¬ 
fications sn ill bt made by means of a 
written notification, addressed to the 
Netherland Government uid accom¬ 
panied by the instrument of ratifica¬ 
tion 

A duly certified copy of the Pro¬ 
tocol relating to the first deposit of 
ratifications, of the notifications 
mentioned in the pieceding para¬ 
graph, and of the instruments of 
ratification shall be immediately 
sent by the Netherland Government 
through the diplomatic channel, to 
the Powers invited to the Second 
Peace Conference as well as to 
the other Powers which have acceded 
to the Convention The said 
Government shall, in the cases con¬ 
templated in the preceding para¬ 
graph, inform them at the same time 
of the date on which it received the 
notification 
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Art 22 

I o<? Puissances non Stgnataires sont 
admiscs k adherer La pr6-.cn tc Con 
vention 

La Puissance qui desire adh£ier 
notific pir ecrit son intention an 
Gouvcrmmcnt dos Pays B is en lui 
transnn tt uit Pacte d’adhesion, qui 
sera dt pose dans les archives du dit 
Gouvr moment 

Ce Gouvemermnt transmettn im- 
mediatunent k toutes les autres Puis¬ 
sances copie certihcc* confonne dc la 
notification amsi que tie Pacte 
d’adhesion, en mdiquant la date i 
laquellc ll a regu la notification 


Art 22. Ch. XIV 

Noa-Si^natory Powers may accede ” 
to the present Convention 

A Power which desires to accede 
notifies it muntion in writing to the 
Nctlurland Government forw irdmg 
to it the act of accession, ufiicfi shall 
be deposited m the archives of the 
said Govt rument 

The said Government shall im¬ 
mediately forward to ill the other 
Powers a duly cdtifkd copy of the 
notification as well us of tin act of 
aca^sion, mentioning the date on 
winch it received the notification 


Art 23 

J a pr6sente Convention prodmra 
effet, pour les Puissances qui auront 
partiup6 au premier d6pot de 
ratifications, soi\ante jours apres la 
date du proc^s-vcrbal di ce depot et 
pour les Puissmces qui ratiheront 
nltencurenirnt ou qui adhereront, 
soixante jours apres que la notifica¬ 
tion de leur ratification ou de Ieur 
adhesion aura i to n gue par le 
Couvernement dcs Pays Bas 


Art 24 

S*il amvait qu’une des Puissances 
Cootractantes voulut denoncer W 
preterite Corivention 1 1 denonciation 
sei a notifiG par cent iu Gouveme- 
incnt des Pays Bas, qui communi¬ 
que! a mimedutemt nt copic ccrti 
hi e confornru de la notification k 
toutes les autres Puissances, cn leur 
fusint savoir h date k bquclle 
il 1’a rogue 

I a denonciation ne prodmra ses 
effets qu ,; i Pc gird tie la Puissance 
qui Paura notifioe et un an apres que 
la notification en sera parvenue au 
Gouvemement des Pa>s Bas 


Art 23 

The present Convention shall take 
effect, in tin ease of the Powers whu h 
were parties to the first deposit o f 
ratifications ^utydays ifter the date 
of the Protocol record m b such 
deposit, and, m the case o f tin 
Powers which shall ratify ib^-^ 
quently or which shall accede, sixty 
days after the notification of their 
ratification or of their accession h is 
been received by the Netherland 
Government 

Art 24 

In the event of one of the Con¬ 
ti acting Powers wishing to denounce 
the present Convention, the 
denunci uion shall be notified in 
writing to the Netherland Guver i 
ment, whiih shall munedi iU J\ 
communicate a duly ccrti fuel cop' 
of the notification to all the oti < r 
Powers, informing them of the due 
on which it v. is received 

The denunci ition shall on J 
operate m respect of the dcnoimt mg 
Power, and only on the < vpiry of o r 
year after the notification Ins 
reached the Netherland Government 


Art 25 

Un registre tenu par le Minist&re 
des Affaires Ctrang6res dcs Pays Bas 
mdiquera la date du depot dcs rati¬ 
fications effectu6 cn vertu de I’Article 
21, almeas 3 et 4, amsi que la date k 
Jaquelle auront et6 rogues les notifica¬ 
tions d’adliesion (Article 22, alin6a 2) 
ou de denonci ition (Article 24, 
aim6a 1) 

Chaque Puissance Contractante est 
admise a prendre connaissance de ce 
registre et k en demandcr des extraits 
certifies conformes 

En foi de quoi les Plfmpotentiaires 
ont rev6tu la prf sente Convention de 
leurs Signatures 


Art 25 

A register kept by the Netherland 
Ministry of Foreign Affairs shall 
record the date of the deposit of 
ratifications effected in virtue of 
Article 21, paragraphs 3 and 4, a^ 
well as the date on which the noti¬ 
fications of accession (Article 22, 
paragraph 2) or of denunciation 
(Article 24, paragraph I) have 
been received 

Each Contracting Power Is en¬ 
titled to have access to this register 
and to be supplied with duly 
certified extracts from it 

In faith whereof the Plenipoten¬ 
tiaries have appended their signatures 
to the present Convention 
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XIV Flit k La Hayc, le 18 Octobrc, 
1907, en un seuJ exemplaire, qm 
restera depose dans les archives dti 
Gouvcrneinent des Pays-Bas ct dont 
des copies, certihees ron formes, 
seront remises par la vote diplo¬ 
matique aux Puissances qui ont ote 
conviees k la Deuxidmc Conference 
de la Paix 


Done at The Hague, the 18th 
October, 1907, in i single origin'll, 
which shall lemain deposited in the 
anbi\(> of the Nahcrland Govern¬ 
ment, and ol which duly certified 
copies shill be sent, through the 
diplomatic chamul, to the Powers 
invited to the Second Veace Con¬ 
ference 


This Convention was signed at The Hague by the Plenipotentiaries of 
forty-two States 

The Ratifications of the following States have up to the present becD 
deposited — 


Austria Hungary 

Norwa> 

Panama 

Belgium 

Russia 

Roumania 

Bolivia 

Salvador 

Cuba 

Denmark 

Sum 

Trance 

Germany 

Sweden 

J uxemburg 

Haiti 

Switzerland 

Gu item ila 

Mexico 

United States 

Portugal 

Netherlands 

Japan 

Spam 

The following Accessions have been notified — 


China 

Liberia 

Poland 

Nicaragua 

Finland 



APPENDIX 9 

Intern ati on at Convention RrsiicriNr Bomb vroments n , \vvu Torccs 

IN itMl 07 \\ Mi 


Signed at The Hague, 1 8th October, 190; 

[British Ratification deposited at The Ilag te, 21th November IhOO ] 


Convention concernant le Bombarde- 
ment par des Forces Nava les en 
Temps de Guerre 

Sa Majeste le Roi du Rovuune- 
Uni de Grande Bretagne et d’I r Jamie 
ct des Temtoires Britanniqms au 
deU des Mers, Empcreur des Indes, 


( Translation ) 

Contention respecting Bomba id meats 
by Naval I orces tn lime of War 

His Majesty the King of the 
United Kingdom of Gnat Butam 
an l Ireland and of the British 
Dominions beyond the Seas, Em¬ 
peror of India, 


[Here follows the list of other Sovereigns and heads of Stites who sent 
Plenipotentiaries ] 


Animus du desir de r£ahser le 
vo9u exprune par la Premiere Con¬ 
ference de la Paix, concemaut le bom- 
bardement, par des forces navales, 
de ports, villes, et villages non 
defend us, 

Considerant qu*il importe de sou- 
met tre les bombardements par des 
forces navales k dcs dispositions 

S 6n6rales qui garantisscnt les droits 
es habitants et assn rent la conserva¬ 
tion des pnncipiux Edifices, en 
6tendant A cette operation de guerre, 
dans la raesure du possible, les 
principes du R^glement de 1899 sur 
les Lois et Coutumes de la Guerre 
sur Terre, 


Animated by the desire to realize 
the wish cxpLcsstd by the Tirst 
Peace Conference respecting the bom¬ 
bardment by naval forces of un¬ 
defended ports, towns, and villages, 

Whereas it is expedient that bom¬ 
bardments by naval forces should be 
subject to rules of general application 
to safeguard the rights of the inhabi¬ 
tants and to assure the preservation 
of the more important buildings, by 
applying as far as possible to this 
operation of war the principles of the 
Regulations of 1899 icspecting the 
Laws and Customs of Land VVai, 
and 
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S’tnspirant ainsi du desir de scrvir 
lea mtfcrfcts de rhumamtfe et de 
dimlnuer \es rigueurs et les desastrcs 
de la guerre, ^ 

Out r6solu de conclure une Con¬ 
vention k cet effet, et ont, en con¬ 
sequence, nomine pour leurs P16m- 
potentiaires, savoir 


accordingly, by the ch 
desne to serve tbe interests of 
humanity and to dimmish the 
seventy and disasters of war. 

Have resolved to conclude a Con¬ 
vention to this effect, and have, for 
this purpose, appointed as their 
Plenipotentiaries, that is to say 


[Here follow the names of the Plenipotentiaries ] 


Lequels, aprfes avoir d£pos6 leurs 
pleins pouvoirs, trouves en bonne et 
due forme, sont convcnus des dis¬ 
positions suivantes — 


Who, after having deposited their 
full powers, found to be in good and 
due form, have agreed upon the 
following provisions —- 


Chapitre I —Du Bombardement des 
Ports , Villes , Villages , Habita 
tions , ou Bdtvnents non dtfendus 

Art 1 1 


Chapter I — -Bombardment of Unde - 
Jendui Ports , Tenons, Villages , 
Dtvellm^s, or Buildings 

Art 1 1 


II est mterdit de bombarder, par 
des forces navalcs, des ports, villes, 
villages, habitations, ou bitiments 
qui ne sont pas d6fendus 

Une localite ne peut pas 6tre bom 
bardee k raison du seul fait que, 
drvant son port, se trouvent 
mouiltees des mines sous-marincs 
autoraatiques de contact 


The bomblrdmcnt by nival forces 
of undefended ports, towns, villages, 
dwellings, or buildings is forbidden 

A place may not be bombarded 
solely on the ground that automatic 
submarine contact mines are 
anchored off the harbour 


Art 2 

Toutefois, ne sont pas compris dans 
cette interdiction les ouvrages raili- 
taires, 6tablissements miiitures ou 
navals, ddputs d’armes ou de materiel 
de guerre, ateliers ct installations 
propres k fitre utilises pour les besoms 
de la flotte ou de l'armee ennernie, et 
les navires de guerre se trouvant dans 
le port Le commandant d ’une force 
navale pourra, apr&s sommation avec 
delai raisonnable, les detruire par le 
canon, si tout autre moyen est Im¬ 
possible et lorsque les autorites 
locales n'auront pas piocedc A 
cettc destruction dans le d61ai hx£ 
II n’encourt aucune responsabiht6 
dans ce cas pour les dommages m- 
volontaires qui pourraient £tre occa¬ 
sion's par le bombardement 

Si des n6cessit6s militures, exi- 
geant une action immediate, ne per- 
inettaient pas d’accoidcr de d61ai, 
ll roste entendu que 1*interdiction de 
bombarder la ville non dcfenduc 
subsiste comme dans le cas tnonc6 
dans l’alinfia l° r , et que le com¬ 
mandant prendra toutes les dis 
positions voulues pour qu’il en 
resulte pour cette ville le moms 
d ’mconvSments possible 

Art 3 

II peut, apr&s notification expresse, 
fitre proc£d6 au bombardement des 
ports, villes, villages, habitations, 
ou bitiments non d£fendus, si les 


Art 2 

Military works, military or naval 
establishments, depots of arms or war 
material, workshops or plant which 
could be utilize^ for the needs of the 
hostile fleet or irmy, and ships of war 
in the harbour, aie not, however, 
included in this prohibition The 
commander of a naval force mav 
destroy them with artillery, after a 
summons followed by a reasonable 
mtcival of time, if all other means are 
impossible, and when the local 
authorities have not themselves 
destroyed them within the time fixed 

The Commander incurs no respon¬ 
sibility for any unavoidable damage 
which may be caused by a bombard¬ 
ment under such urcumstancis 

If for military reasons immediate 
action is necessary, and no delay can 
be allowed to the enemy, it is never¬ 
theless understood that the pro¬ 
hibition to bombard the ur defended 
town holds good, as in the case given 
in the first paragraph, and that the 
commander shall take all due 
measures in order that the town may 
suffer as little harm as possible 


Art 3 

After due notice has been given, 
the bombardment of undefended 
ports, towns, villages, dwellings, or 
buildings may be commenced, if the 


1 The 2nd paragraph of this article has not been accepted by Great Britain, France, Japan 
and Germany 
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^IV autontf^s locales, raises cn demeure 
j. ir uiie summation formelle, re¬ 
invent d'obtempcnr i des requi¬ 
sitions de vivrev ou d’ ipprovisionne- 
muitv necci»vaucs au besom present 
de la force navale qui se trouve 
devant la locaht6 

Ccs requisitions scront cn rapport 
avec les ressourus de la localite 
tiles ne scront reclame es qu'ivec 
l'autorisation du command rat de la 
dite foice uavale, et elles scront, 
autant que possible, payees au 
comptant, sinon dies seront con- 
statecs par des recus 

Art 4 

Est inter Jit lebombardement, pour 
1c non pnuncnt des contributions en 
ardent, des poits, vibes, villages, 
habitations, ou bAtimcnts non 
defendus 


Chapitre II — Dispositions 
Gin Stales 

Art S 

Dins le brmbardement par des 
forces navales, toutes les mesurc~> 
n6ctssavris dovu nt etre prises pir 
Jo command mpo ircpirgncr, lutint 
que possible, les edifices consumes 
am cultrs, aux arts, aux sciences, et 
\ la bienfaisance, les monuments 
histouques, les hdpitaux et les 
licux de rasseniblennnt de maladcs 
cvi dc blesses, k condition qu’iis nc 
srnent pas employes en rndme temps 
ft un but militairc 

Le devour des habitants cst de 
desimer ccs raumime nts, ccs Edifices, 
ou licux dc rassemblun< nt, par des 
sigius visibles, qui consisteront en 
grands pmnt aux rectangulaires 
ngidfs, partages, suivant one des 
diagonales, en deux triangles de 
couleur, noire cn liaut et blanche en 
bas 

Art 6 

Sauf le cas oil les exigences 
militaires nc le permettraient pas, le 
commandant de la force navaie 
assaillante doit, avant d’entre- 
prendre le bombardement, fatre tout 
ce qui d6pend de lui pour avertir 
les autorites 

Art 7 

II est interdit de livrer au pillage 
une ville ou locaht6 mime pnse 
d*assaut 


local authorities, on a formal 
summons being made to them, decline 
to comply with requisitions for pro¬ 
visions or supplies necessary for the 
immediate use of the naval force 
before the place in question 

Such requisitions shall be propor¬ 
tional to the resources of the place 
Ihey shall only be deimnded m the 
name of the commander of the said 
naval force, and they shall, as far as 
possible, be paid for in rc idy money, 
if not, receipts shall be given 


Art 4 

The bombardment of undefended 
ports, towns, villiges, dwellings, or 
buildings, on account of failure to 
pay money contributions, is for¬ 
bidden 


Chapter IT —General Provisions. 


Art 5 

In bombardments by naval forces 
all necessary steps must be taken bv 
the commander to spare as far as 
possible buildings dedicated to public 
worship, art, science, or charitable 
purposes, historic monuments, hos- 
pitils, and places where the sick or 
wounded ire collected, provided 
that they are not used at the time for 
military purposes 


It is the duty of the inhabitants to 
indicate such monuments, edifices, 
or places by visible signs, which shall 
consist of large stiff rectangular 
panels divided diagonally into two 
painted triangular portions, the 
upper portion black, the lower 
portion white 


Art 6 

Unless military exigencies render 
it impossible, the officer in command 
of an attacking naval force must, 
before commencing the bombard¬ 
ment, do all in his power to warn the 
authorities 


Art 7 

The giving over to pillage of a town 
or place, even when taken by 
assauli, ts forbidden. 
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Chapitrb III —Dispositions hmales Chapter III —Final Provisions Ch XIV 


Art 8 


Art 8 


Les dispositions de la prcsente 
Convention ne sont applicables 
qu'cntre les Paissances Contractantes 
et seulement si les belhgerants sont 
tous parties cl la Convention 


Ihc provisions of the present Con 
vention do not apply ixcept between 
Contracting Powers, and then only 
if all the belligerents are p-uLcj tc> 
the Convention 


Art 9 

La presente Convention sera rati- 
fiee aussitot que possible 

Leb ratifications seront deposdes k 
La Have 

Le premier dcp6t de ratifications 
sera constate par un proc&s verbal 
sign6 par Ics Repr^sentants deb 
Puissances qui y prennent part ct 
par le Mmistrc dcs Affaire* fitian 
g6res des Pa>s-Bas 

Les depdts ulteneurs do rati- 
fieations sc feront au moyeu J’unc 
notification 6cnte, adrcss6e au Gou- 
vcrneinent des Pays Bas et accom- 
pagnee de rinstrument do rati¬ 
fication 

Copie cu"tifi6e conforme du proc£s- 
Veibil relatif au premier d£pdt de 
ratifications, des notifications men- 
tionnees i l’alin^a precedent, unsi 
que des instruments de ratification, 
sera immediatemcnt remise, par les 
soms du Gouvernement dcs Pays Bas 
et par la voie diplomatique, aux 
Puissances conviees k la Deuxi&me 
Confi renee de la Paix, amsi qi’aux 
autres Puissance-, qui auront adhere 
k la Convention bans les cas vis6s 
par I’ahnea piece dent, le dit Gou¬ 
vernement leur fera connaitre en 
m£me temps la date k laquelle ll a 
reou la notification 

Art 10 

Les Puissances non-Signataires 
sont admises k adherer i la pr6sente 
Convention 

La Puissance qui d6sire adherer 
notifie par 6crit son intention au 
Gouvernement des Pays Bas en lui 
transmettant l’acte d’adh6sion, qui 
sera d6pos6 dans les archives du dit 
Gouvernement 

Ce Gouvernement transmettra 1 m- 
mediatement k toutes les autres Puis¬ 
sances copie certifiee conforme de la 
notification amsi que de 1’acte 
d’adhesion, en indiquant la date k 
laquelle ll a re<>u la notification 

Art 11 

La pr6sente Convention produira 
diet pour les Puissances qui auront 
participi* au premier d^pdt de 
ratifications, soixante jours aprfcs 
la date du proc£s-verbal de ce dep6t 
et, pour les Puissances qui rati- 
fieroat ulL j icurcineut ou qui ad 


Art 9 

The present Convention shall be 
ratified as soon as pos lbic 

The ratifications c hall be- deposttea 
at The Hague 

The fust deposit ot r itifiration 
shill ue recorded in a Protocol 
signed bv tin Representatives of t n 
Powu which tiled pait tlirem a al 
by the \(thnland Minister ioi 
Foreign Alfa its 

1 he subs* quent deposit* of ritit' 1 
tioTir sh ill be rnadt b\ tm ms ot 
written notification addressed to tl 
Nether! ind Government and accon 
pan led by the instalment of rar 
fication 

A clii 1 % certified < op> of th 
Protocol 1 editing to the deposit 
of ratifications, of the not! fie ltiou 
mentioned in the prccedm^ put 
graph, and of th. indium nts ot 
ratification, shall le 1 nniediatoly 
sent by the Netrnrl rid Govern 
meat, thiough tne diplomatic chan 
nel, to the Powers invited to th' 
Second Peace Lonferene- , as well as 
to the other Powers which have 
icccded to the Convention The s nd 
Government shall, m the cases u>n 
templatcd in tne preceding pa a 
graph, inform them at the same tun 
of the di f c on which it received the 
notification 

Vit 10 

Non-Signatory Powers may accede 
to the present Convention 

\ Powtr which desires to accede 
notifies its intention in writing to the 
Netherl md Government, forwarding 
to it the act of accession, which shall 
be deposited in the archives of the 
said Government 

Ihe said Government shall uu 
mediatelv forward to all the other 
Power* a duly ccititnd copy of the 
notification, as well as of the act of 
iccession, mentioning the date ou 
which it lcceived the notification 

Art 11 

The present Convention shall take 
effect, in the case of the Powers which 
were parties to the first deposit of 
ratifications, sixty days after the 
date of the Protocol recording such 
deposit, and, in the case of the 
Powers which shall rat by sub^e* 
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la notification dc* leur ratification sixty days after the notification 
on de lour adhesion aura efe recue of their ratification or of their 
par le Gouvernement des Pays-Bas accession has been received by the 

Nether land Government 


Art 12 

S’ll arnvait qu’une dcs Puissances 
Contractantes voulfit denoncer la 
prescnte Convention, la denoncia- 
tion sera notiffee par 6crit au Gou¬ 
vernement des Pays-Bas, qui com- 
muniquera immediatement copie 
certifiee conforme de li notification 
4 toutes les autres Puissances en 
leur faisant savour la date A laquelle ll 
Pa recue 

La denonciation ne produira ses 
effets qu*A regard de la Puissance 
qui l’aura notihee et un an aprfcs que 
la notification cn sera parvenue au 
Gouvernement des Pays-Bas 

Art 13 

Un registre tenu par le MmistAre 
dcs Affaires fitrangAres des Pays- 
Bas jndiquera la date du dApot de 
ratifications effectuA en vertu de 
l’Article 9, almtas 3 et 4, ainsi que 
la date A laquelle aurout AtA recues les 
notifications d’adhAsion (Article 10, 
alinAa 2) ou de denonciation (Article 
12, alinea 1) 

Chaque Puissance Contractante est 
admise 4 prendre connaissance de cc 
registre et 4 en demander des ex traits 
certifies conformes 

Ln foi de quoi les PIAnipotcntiaires 
ont revetu la presente Convention de 
leurs signatures 

Fait 4 La Haye, le 18 Octobre, 
1907, cn un seul exemplaire, qui 
restera dAposfi dans les archives du 
Gouvernement des Pays Has, et 
dont des copies, certifiees conformes, 
seront remises par la voie diplo¬ 
matique aux Puissances qui ont 
Afe convives 4 la DeuxiAme Con¬ 
ference de la Pa ix 


Art 12 

In the event of one of the Contract¬ 
ing Poweis wishing to denounce the 
present Convention, the denunciation 
shall be notified in writing to thi 
Netherland Government, which shall 
immediately communicate a dulv 
Cfi tilled copy of the notification to 
all the other Poweis informing them 
of the date on which it was rectived 

The denunciation shall only 
operate m respect of the denouncing 
Power, and only on the cxpny of oil' 
year after the notilicition has reached 
the Nether land Government 

Art 13 

A register kept by the Netherland 
Ministry for Foreign AiTairs shall 
iceoid the date of the deposit of 
ratifications effected in virtue of 
Article 9, paiagraphs 3 and 4, as 
well as the date on which the noti¬ 
fications of accession (Article 10, 
paiagraph 2) or of denunciation 
(Aiticle 12, paragraph 1) have 
been icceived 

Each Contracting Power is entitled 
to have access to this register and to 
be supplied with duly certified ex¬ 
tracts from it 

In faith whereof the Plcnipoten- 
tiai ics have appended their signatures 
to the present Convention 

Done at The Hague, the 18th 
October, 1907, in a single original, 
which shall remain deposited in the 
archives of the Netherland Govern¬ 
ment, and of which duly certified 
copies shall be sent, through the 
diplomatic channel, to the Powers 
invited to the Second Peace Con¬ 
ference 


This Convention 
forty-one States 

was signed at The Hague by 

the Plenipotentiaries of 

The Ratifications 
deposited — 

of the following States have, 

up to the present, been 

Great Britain. 1 

Sweden 

Guatemala 

Germany 1 

Bolivia 

Portugal 

United States 

Salvador 

France 1 

Austria-Hungary 

Haiti 

Luxemburg 

Denmark 

Panama 

Belgium 

Mexico 

Japan 1 

Norway 

Netherlands 

Koumama 

Siam 

Russia 

Cuba 

Switzerland 

Brazil 

I ho following Accessions have been notified 


China 

Liberia 

Nicaragua 

Finland 

Spam 


1 Under reserve of Article 1, para 2 
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APPENDIX 9 


Ch XIV 


International Declaration Prohibiting the Discharge of Projectiies 
and Explosives from Balloons 


Signed at The Hague , \Sth October, 1907. 


(British Ratification deposited at 


Declaration relative d VInterdiction de 

lancer des Projectiles et des Ex - 

pIosifs du Haul de Ballons 

Les Soussignfis, Plempotentiaires 
des Puissances convives k la 
Deuxierne Confdrence Internationale 
de la Paix A La Haye, dOment 
autonsds k cet effefc par leurs Gou- 
vernements, s'inspirant des senti¬ 
ments qui ont trouve leur expression 
dans la Declaration de Saint- 
Pttcrsbourg du 29 Novembre (11 
Pccunbre), 1868, et dcsirant re- 
nouvelcr la Declaration de la Haye 
du 29 Juillet, 1899, amvec a expira 
lion, 

Ddclarent 

Les Puissances Contractantes con- 
sen tent, pour unc periodc allant 
jusqu’A la bn de la TroisiAme Confc- 
ltnce de la Paix, A Tmtcrdiction de 
laneer des projectiles et des cxplosits 
du haut d< ballons ou par d’autre^ 
modes analogues nouveaux 

La presente Declaration n’est 
obligatoire quo pour les Puissances 
Contiactantes, en cas de guerre entre 
<U u\ ou plusiours d’entre elles 

Llle cessera d’ctic obligator du 
mom< nt ou, dans unc guene entre des 
Puissances Contractantes, une Puis- 
s ince non-Contnctante se joindrait i 
run des belligeiants 

I a presente Declaration sera rati¬ 
fy e dans lc plus bref delai possible 

Les ratifications seront depos6cs a 
La Haye 

II sera dres-,6 du depot des rati¬ 
fications un procAs-veibal, dont unc 
eopie, certifUe conforme, sera remise 
par la voic diplomatique A toutes 
les Puissances Contractantes 

Les Puissances non-Sign a ta ires 
pourront adherer A la pr6sente 
Declaration Elies auront, A cet 
effet, k faire connaltre leur adhfision 
anx Puissances Contractantes, au 
moyen d’une notification £cnte, 
adressfie au Gouvernement des Pays- 
Bas et communique par celui-ci 
a toutes les autres Puissances Con- 
traetantes 

SMI arnvait qu’une des Hautes 
Parties Contractantes dfinon$at la 
pr^sentc Declaration, cette d6non- 

oiation tie produirait sea effets 


The Hague , 27th November , 1909 ) 
(Translation ) 

Declaration prohibiting the Discharge 

of Projectiles and Explosives from 

Balloons 

The Undersigned, Plenipotenti¬ 
aries of the Powers invited to the 
Second International Peace Con- 
fen ncc at The Hague, duly 
authorized to that effect by their 
Governments, inspired bv the senti¬ 
ments which found expression in 
the DiclarUion of St Petersburg of 
the 29th November (11th December), 
1868, and b< ing desirous of renewing 
the Declaration of The Hague of the 
29th July, 1S99, whuh has now 
expired, 

Declare 

The Contracting Powers agreed to 
prohibit, for a period extending to 
the close of the Third Peace Con¬ 
ference, the discharge of projectiles 
and explosives from balloons or by 
other new methods of a similar 
nature 

The present Declaration is only 
binding on the Contricting Powers in 
case of war between two or more of 
them 

It shall cease to be binding from 
the moment when, in a war between 
the Contracting Powers, one of the 
belligerents is joined by a non- 
Contraeting Power 

I he present Declaration shall be 
rdificd as soon as possible 

The ratifications shall be deposited 
at The Hague 

A Protocol shall be drawn up re¬ 
cording the receipt of the ratifica¬ 
tions, of which a duly certified copy 
shall be sent, through the diplomatic 
channel, to all the Contracting 
Powers 

Non-Signatory Powers may accede 
to the present Declaration To do 
so, they must make known their 
accession to the Contracting Powers 
by means of a written notification, 
addressed to the Netherland Govern¬ 
ment , and communicated by it to all 
the other Contracting Powers. 


In the event of one of the High 
Contracting Parties denouncing the 
present Declaration, such denuncia¬ 
tion bh&ll only operate on tho expiry 
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•— par e crit an Gouvemement clcb P lys- 
Bas et comrminiqu^e nninediatcincnt 
par reini ci a toutes les autres 
Puissincts Contractantes 
Cette cknonciation ne produira ses 
cflc ts qu*\ 1’igard de la Puissances 
qui 1’aura notilice 

En foi de quoi les Pl^nipotentiaires 
ont rcvStu h presente Declaration de 
leurs signatures 

Fait k La Haye, le 18 Octobre, 
1907, en un seul excmplaire, qui 
restera d^pos6 dans les archives du 
Gouvernunent des Pays Bas, et dont 
des copies, ccrtificesconformes, seront 
remises par U voie diplomatique aut 
Puissances Contructantes 


of one year after the notification 
made in writing to the Ncthcrland 
Government, and forthwith com¬ 
municated by it to all the other 
Contracting Powers 

This dcnunci ltion shall only 
opei ite m respect of the denouncing 
Tower 

In faith whereof the Plenipoten 
tianes have appended th< ir signa 
tures to the present Declaration 

Done at The Hague, the 18th 
October, 1907, in a single original, 
which shall remain deposited in the 
archives of the Nctheiland Govern¬ 
ment, and of which duly certified 
copies shall be suit, through the 
diplomatic chinncl, to the Con¬ 
tracting Powers 


This Con vent.on was signed at The Hague by the Plenipotentiaries of 27 
States 1 


The Ratifications 

of the following States have 

up to the pro 

'posited — 



Gmt Britain 

Salvador 

Luxemburg 

United States 

Haiti 

Norway 

China 

Panama 

Si i n 

Netherlands 

Portugal 

Switzerland 

Bolivia 

Belgium 

Brazil 

The following Accessions have been notified - 


Nicaragua 

Finland 

Liberia 


' at been 


APPENDIX 10 
Form of Armistice {No 1) 1 
Armistice between two opposing Forces 

A B authorised by C D Commander m Chief His Britannic 

Majesty’s Forces in and L F authorised by F H 

Commander-in-Chief the troops in agree to 

the following Articles — 

Art 1 On publication of this armistice, hostilities shall cease between the 
British and forces at all points along the frontier of 

betw cen 

and 

Art 2 The armistice shall continue until noon on the day of 

and until such further time as is hereinafter mentioned 

Art 3 Either side may at any time on or after the said day of 

give six days’ notice of its intention to determine the irmistice 
and the armistice shall be determined at the expiration of such six da\s 
Notice shall be given by writing, stating the intention to determine the 
armistice, and sent from theheadquaitersof one army to the headquarters of the 
other army In reckoning time for the purpose of the said six days’ notice, the 
dav on which the notice is given, at whatever hour the same may be given, shall 
be reckoned as an entire day, and the armistice shall expire at midnight on the 
fifth day succeeding the day on which the notice is given 

Art 4 The lines of demarcation shown on the attached map shall be strictly 
adhered to during the armistice The territory lying between the t vo lines of 
demarcation shall be strictly neutral, and any advance into it by any member 


1 These included those of Great Britain, the United States, and Austria-Hungary, and 
Turkey Those of Chile, Denmark, France, Germany, Italy, Japan, Roumania, Russia, Servia, 
Spain and Sweden did not sign it 

1 This and the two following form.? arc a revision of thote given by Tbrinf 
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of either army is prohibited except for the purposes of communication between 
the two armies Neither arm's shall exte id its line in a or 

direction beyond the points shown as the extremities of the ir respective 

lines 

Art 5 Subject to the restrictions mentioned in the 4th art as respects 
making in idvmce into the neutral temtorv, either irmv may taU measures 
to strengthen its position, and may rectivc reinforcements and stores of warlike 
and othei matenal, and may do any other act not being an ict of direct 
hostility 

Art 6 During the two days following tin day on which this armistice is 
ratified, burial parties from both irtnies sh ill N permittal to sit the field of 
battle of the instant, for the purpose of buiying the dead 

Art 7 1 ho mam road from A to B via C will lx usea for co* nnurucation 

between the Commanders in Chief of the two armies 

Art 8 During the contmu imx of the aim is tux, the f<. iccful inhabitants of 
the country shall be allowed to pursue their occupations, md tolniv from or sell 
to either army provisions or goods, but any measures rnnsi^cnt with the 
observance of the articles of the armistice in relition to the m utial territory 
may be taken bv cither irmy to prevent inhabitants, after entering the lines of 
or obtaining information respecting one army from passing or carrying 
infoimation to the other army 

Art 9 This armistice shall come mto force immediately on its ratification 
by the Commanders m Chief of the two armies, md oTicers shall be despatched 
with all speed, from the headquarters of each army, to give notice of tin 
armistice at all points along the line 


APPENDIX 11 
Form of Armi stick (No 2) 

Between Besieging I orce a>ul Garrison 

A B , General, Commander m-Chief ot His Britannic M ijtst, % Forrt i ov 
in aiul C D (uncial, Commmdur m-Chief o r J c G mi on u f 

a 0 ru to the following Articles — 

Art 1 A i umisticc between the Butish troops investirg md U 

troops loaning the garnson of shill begin at noon yi the l‘St i 

instant, and shall end at noon on the 25th instant 

Art 2 White Hags shall be hoisted simultaneously at the beginning of ttm 
injustice, the one at within the British lines, and the other at 

Fort 

Ihe Hags shill be kept flying aunng the continuance ol the armnticc, and 
shall be lowered simultaneously at iLs conclns.on 

Art d Provisions to the extent of rations shall he supplied daily for ti r 
use of the gammon by the besiegers on payment of such sums as mi\ be agreed 
upon as the value thereof bv commissioners to be appointed by the above 
named Coinm inders-m-Chief respectively rhe provisions shall be deli n red 
to persons authorised to demand the some by the gcneial command me the 
garrison, at such times, and m such places in front of the British lines, as 
may be agreed upou bv the above-named Commaidcrs in Chief, and shall be 
conveyed to the garrison b 3 * the persons authoiised as above stated 

Art 4 Save in so for as is provided by art 3, or a> may be agreed upon 
between the above nnrud Commanders-m-Chief, it is agreed that the gurison 
shill not attempt to obtain succour, and that no communication whatever 
sh ill, dur ng the armistice, take place between the garrison, whelkur iAi^ad or 
enemy, and a space of around the fortification shall be consider! d 

neuti al ground, and no person whatever, whether he be a stranger belonging 
to the garrison, or to the besieging army, shall be allowed to enter on such space 
without the permission of the above namexi Commandcrs-m Chief 

Art 5 General , commanding the garnson, engages on behalf of 

the gairison not to repair the fortifications, or to undertake any new siege- 
works, or do any act or thing whatsoevei caK ill ited to plac*» the garnson in i 
better position in regard to its defence and General , on behalf of 

the British troop3, engages not to undertake anv siegc-woiks, or to make any 
hostile movement a /amst the garrison, but it is understood that he u at liberty 
to obtain supplies ui piov i-*ons or ituiloi^aoncuU of 
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APPENDIX 12 

Form of Suspension of Arms for the Burial of the Dead, &c 

General A B , commanding the British forces at and General C D , 

commanding the forces at agree as follows — 

Art 1 A suspension of arms for the space of three hours, beginning at ten 
o’clock and ending at one o'clock on this day of is agreed 

to for the purpose of burying the dead and withdrawing the wounded 

Art 2 The beginning of the suspension of arms shall be notified by two 
white flags hoisted simultaneously, the one within the British lines, and the 
other withm lines 1 he white flags shall continue flymg during the 

suspension of arms, and such flags shall be lowered simultaneously as a signal 
of the conclusion of the suspension of arms 

Art 3 All firing shall cease during the suspension of arms 
Art 4 Ihe British troops shall not, during the suspension of arms, advance 
beyond the line, and the troops shall not advance beyond the 

line The space between the two lines shall be open to all persons 
engaged m burying the dead, or m attending to the wounded, or on carrying 
away the dead or the wounded, but to no other persons 


APPENDIX 13 

Armistice agreed on by Japan and Russia at Portsmouth (USA) 
on 5th Sepiimber, 1905 1 

The undersigned plenipotentiaries of Japan and Russia, duly authorised to 
that tffect by their respective governments, have agreed on the follow mg terms 
of the armistice which will r<nnnn m fmee until the execution of the treaty of 
peace — 

(1) A certain distance (7onc of don >rcation) shall be fixed to separate the 

front of the armies of the two Powers in Manchuria, and also m the 
Tumcn region 

(2) The naval force of one of the belligerents may not bombard the 

territory occupied o r b( longing to the other 

(3) The taking of maritime prizes will not be mUrruptcd by the armistice 

(4) During the armistice, no remfoieemuits ma> be sent to the thcatie 

of war 1 hose who are on th( way from Japan may not bp sent 
north of Mukden and those on the way from Russia may not be sent- 
south of Harbin 

(5) The commanders of the military and naval forces will arrange the 

details of the armistice in accordance with the principles above 
enunciated 

(G) Ihe two Governments will issue the order to put this protocol into 
execution directly after the signature of the treaty of peace 

Signed Witte Signed Komoura 

Kosen Takabura 

The peace was signed 5th September, 1905, at 3 50 p m 


APPENDIX 14 

Protocol of the conditions of the Armistice concluded in 
Manchuria on 13th September, 1905 2 

Art 1 Fighting is suspended throughout the extent of Manchuna 
Art 2 The space between the front lines of the Japanese and Russian 
armies which are indicated on the maps exchanged with the present piotocol 
constitutes the neutral zone 

Art 3 Every person having the least connection with either of the armies is 
forbidden to enter the neutral zone on any pretext whatsoever 

Art 4 The road leading from Shuang-miao-tzu to Sha-ho-tzu is to be 
employed for communication between the two armies 


1 Translated horn Ari&a, 1903, p 548 
* Translated fiora Anga, ] 903, p 553. 
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Art 5 The present protocol will come into force on the 16th (Russian Ch. XIV 
style 3id) September, 1905, at mid day, and will remain in force until the — 
execution of the treaty of peace, signed at Portsmouth by the plenipotentiaries 
of the two Powers 

The present protocol is signed by the representatives of the commanders-m- 
chief of the Japanese and Russian armies in Manchuria, in virtue of the full 
powers which have been given to them by the said commanders-in chief 
Done on the road situated close to Sha ho tzu the 13th September, 1905, 
in two texts, Japanese and Russian, each party keeping a Japanese and a 
Russian text 

Signed Fukushima, 

Major-General, &c 
Oranouski, 

Major-General, &c 


APPENDIX 15 

Jatanisi moji ct for THr Armistice in the Tumen RroioN 1 

Art 1 The Japanese and Rus e nn armies in the Tumen region will execute 
the nmisticc according to the stipulations of the present convention 
Art 2 Ihc Japanese army will canton south of the line The 

positions of the Russian arm> will he limited to the north of the line 
The region between these two lines will form the neutral zone 

Art 3 No troops, patiolsor men sent on reconn nssance, nor any indi\ idual 
belonging or attached to the irmy w ill be permitted to enter the neutral /one 
Ait 4 No preparations ioi ittack or defenee will be made near the line 
limiting the ncutril zone I he necessary preparations for cantoning the 
troops will not be considered as preparations for attack or defence 

Art 5 No requisitions of coolies, horses or an> othei objects will be made 
m the neuti a l zom 

Art 6 The Japmese and Russian armies in the Tumen region will both 
commence to cv icuatc then troops bevond the lines indicated in art 2 on the 
third di\ uid must have completed the evacuation behind the lines by the 
seventh day from the signing of the present convention 

Art 7 Once the convention is drawn up, the commanders of the Japanese 
and Russian anme s will order the tioops and the officials under their command 
to execute the armistice, in such a manner that the order may reich them as 
soon as possible fhey will at the same tunc notify the commanders of the 
land and sea forces 

Art 8 1 his convention will come in force immediately it has been signed 

by the plenipotentiaries of the Japanese and Russian armies, it will lapse on 
the execution of the treaty of pt aee 

Art 9 Ihc present convention will be drawn up in two Japanese and two 
Russian texts, each aimv keeping a text in each language 

(Ihis project w as not agreeable to the Russians and an armistice had not been 
concluded when, the treaty of peace was ratified ) 


APPENDIX 16 

Suspension of Arms at the Siege of Belfort, 13th February, 1871 2 
It has been agreed by the undersigned —Captain Krafft of the Auxiliary 
Engineers, and Captain von Schultzcndorf, General Staff of the besieging 
army, both furnished with full powers b> Colonel Denfcrt-Rochereau, Com¬ 
mandant of Belfort, and by Lieutenant-General von Treskow, Commandant 
of the besieging corps 
As follows — 

(1) Lieutenant-General von Treskow will send a telegram to Versailles to 
acquaint the Imperial Chancellor Count Bismarck that Colonel 
Denfeit Rochereau requires direct instructions from his government 
as regards the surrender of the fortress 

1 Translated from Anga, 1908. p 5G0 

2 translated from La defense dc Ucljort, pp 429-30, 
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(2) Colonel Denfert-Rochereau will send an officer to Bale to await the 
tclegiaphic instructions from the Fiench Government 

(!) Until the return of this ofluer there will be a suspension of arms 
betwien the besieged and besiegers, beginning the 13th February at 
11 pm Nevertheless the suspension of arms may be denounced at 
any moment twelve hours before the time intended for the resump¬ 
tion ol hostilities 

(4) During the suspension of arms the two parties shall remain in their 
presi nt positions The limits thus traced shall not be crossed, and, 
moreover, there shall be no communication on the part of civilians 
between the fortress and the outside 

(5) Colonel Df nfert-Rochereau eugages to infonn Lieutenant General 
von Treskow with the least possible delay of the decision he mikes 
after receiving the instructions of the French Government 

The present convtution has been made m duplicate original, one text in 
German and the other in French 

Signed Kratft 

Von ‘sthuKzendoif 
lvdh l ebiuary, 1871 


APP1 NDIX 17 

IEie ms ok Armistice with Germany, 11m Flulublr, 1913 

Between Marshal Focii, Commander in Chief of the Allied Armies, acting 
in the name of the Allied and Associated Powers, with Admiral VVemyss, 
First Sea Lord, on the one hand , ind 

Herr Frzbfrcer, Secretary of State, President oi the German 
Delegation, 

Count von Obernjh i fk, Dnvoy extraordinary and Minister 
Plenipotentiary, 

Major General von Wjnterkei ui , 

Captain Vanselow (German Navy), 

duly empoweicd and acting with the, concurrence ul the German Ch mcellor 
on the other hand 

An Armistice has been concluded on the following conditions —- 
Conditions of the Armistice concluded with Germany 
A — Clauses rei \tinu to tut Western Front 

I —Cessation of hostilities by 1 me' and in the air b hours after the signing 
of the Armistice 

II —Itnincdi ite evacuation of the invaded countries—Belgium, Trance, 
f uxtrnburg, as well as Alsace-Lon aino—so ordered as to be completed within 
15 davs from the signature of the Amnstici 

Germ in tioops which have not left the above mentioned territories within 
the pci lod fixed shall be m ide prisoner, of war 

Occupation by the Allied and United States Forces jointly shall keep pace 
with the evacuation in these areas 

All movements of evacuation and occupation shall be regulated m accord¬ 
ance with a Note (Annexe 1) determined at the time of the signing of the 
Armistice 

III — Repatriation, beginning at once, to be completed within 15 days, 
of all inhabitants of the countries above enumerated (including hostages, 
persons under trial, or condemned) 

IV —Surrender m good condition by the German Armies of the following 
equipment — 

5,000 guns (2,500 heavy, 2,500 held) 

25,000 marnine guns 
3,000 trench mortars 

1,700 aeroplanes (fighter^ bombers—firstly all D 7's and night- 
bomb mg machines) 

The above to be delivered m situ to the Allied and United States troops 
In accordance w ith the detailed conditions laid down in the Note (Annexe 1) 
determined at the time of the signing of the Armistice 

V — Evacuation by the German Armies of the districts on the left bank of 
the Rhine These districts on the left bank of the Rhine shall be ad- 
mum fared by ihe local authorities nder the control of the Allied tnd 
United Stales Arm lea of Occupation 
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The occupation of these territories by Allied and United States troops Ch XIV 
shall be assured by gamsonj holding tin principal crossings of the Rhine — 
(Munz, Cob ten?, Cologne), together with bnd„ehc ids at these points of a 
3l>-kilometre (about 19 miles) radius on tin right bank, and by gaLrison* 
similarly holding the strategic points of the in i 

A neutral zone shall be nserved on the right bink of th< Rhine , b tween 
the river and a line drawn pirallel to the brnl eh< ids md to the rivir and 
10 kilometres (6| miles) distant from them, bitwrrn th. Dutch ft on tier and 
the Swiss frontier 

dhe evacuation by the enemy of the Rhin districts (right and left banks) 
sh ill bo so ordered as to be completed within a further period of 16 dij s, m 
all 11 days after the signing ot thu Armistice 

All movements of ev icu ition and occupation shall regulated according to 
the Note ( \nnexe I) dt termined at the turn of the signing of the \nni>,rice 
Vi —In all territoriesevacu ited bv the t in mv , p v ion ition of the mh dut ints 
shall be forbidden, qo damage or harm sha'l b« done to the persons or property 
of the inhabit ints 

No person diall be prosecuted for having tak< n pert in any military 
measures previous to the signing of the Vrmistut 
No destruction of inv kind to be committed 

Military < stablishun nts of all kinds ill Ik dilixircd intict, as well as 
military stons, food, munitions and equipment, which shall not hive been 
ri moved during the p< i unis h\t d for ev iou iti > 1 

Stores of food of ill kinds for the civil popul ition, cattle, &c , shall be left 
in situ 

No me lsure of a general character sh ill be t ikt n, and no official ordt r snail 
be given which would hive as a consequente the depreciation of industrial 
estiblishmcnts or a reduction of their personnel 

VII —Roads and means of comnumu ltions of every kind railroads, water- 
wavs, roads, brides, tehgnphs telephones, shall be in no manner unpaired 

All civil and mihtirv personnel at pre ent tmploytd on them shall r< rnun 
5,000 locomotives and 150,000 \vi,ons, in good working ordei , with \V 
necessary sp n t paits mil Uttings, shill bedtliveied to the \>somted Powers 
within the period fixed in \un» xe No 2 (not exceeding U tUys m ad) 

5,000 motor lorries die also to be dehvereel in good ■ undition within 36 da\ ^ 

The railways of Alsice Lorraine shill be hmded over within al divs, 
together with all personnel and in itcrial belonging to the organization of th>> 
system 

Further, the necessary woikmg material m the territories on the left b(.nk 
of the Rhine shall be left in situ 

All stores of coal and mate rial for the upkeep of permanent way, signals 
and repair shops shall be It ft tn situ ind kept m an efficient state by Germ my, 
so tar as the working of the me ms of communication on the left bank of the 
Rhine is concerned 

All lighters taken from the Allies shall be restored to them 
The Note attached as Vmu xe 2 defines the details of these measures 

VIII —The G< nnan Command shall be responsible for revealing within 
48 boms after the signing of tin Armistice, all mints or del iy action fuzes 
disposed ou territories evicuated by the German troops, and shall assist in 
their discovery and destruction 

The German Command shall also reveal all destructive measures that may 
have been taken (such as poisoning or pollution of wells, springs, &c ) 

Breaches of these clauses will involve reprisals 

IX —The right of requisition shall be exercised by the Allied and United 
States armies m all occupied territories, save for settlement of accounts with 
authorized persons 

The upkeep of the troops of occupation in the Rhine districts (excluding 
Alsace-Lorraine) shall be charged to the German Government 

\ -^Tho immediate repatriation, without rccipioeity, according to detailed 
conditions which shall be fixed, of all Allied and United States prisoners of 
war, including those under trial and condemned lhc Allied Powers and the 
United States of America shall be able to dispose of these prisoners as they 
think fit This condition annuls all other conventions regarding prisoners 
of war, including that of July, 1918, now being ratified However, the 
return of German prisoners of war interned in Holland and Switzerland shall 
continue as heretofore The return of German prisoners of war shall be 
settled at the conclusion of the Peace preliminaries 

XI —Sick and wounded who cannot be removed from territory evacuated 
by the German forces shall be cared for by German personnel, who shall 
bo left on the spot with the material required 
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' B — Clauses relating to the Eastern Frontiers of Germany 

XII —All German troops at present in any territory which before the war 
formed part of Austria Hungary, Roumania or Turkey, shall withdraw within 
the frontiers of Germany as they existed on 1st August, 1914, and all German 
troops at present in territories, which before the war formed part of Russia, 
must likewise return to within the frontiers of Germany as above defined, 
as soon as the Allies shall thmk the moment suitable, having regard to the 
internal situation of these territories 

XIII —Evacuation of German troops to begin at once, and all German 
instructors, pusoners and agents, civilian as well as military, now on the 
territory of Russia (frontiers is defined on 1st August, 1914), to be recalled 

XIV —German troops to cease at once all requisitions and seizures and any 
other coercive measures with a view to obtaining supplier intended for Gcr~ 
many in Roumania and Russid (frontiers as defined on 1st August, 1914) 

XV —Annulment of the treaties of Bucharest and Brest-Litovsk and of the 
Supplementary treaties 

XVI —-The Allies shall have free access to the terntcnies cvicuated by the 
Germans on their Eastern frontiu, either through Danzig or by the Vistula, 
in order to convey supplies to the populations ot thtsc territories or for the 
purpose of maintaining order 

C —Clause relatinc to East Africa 

XVII —-Evacuation of all German forces operating in Africa within 

a period specified by the Allies 

D —Gener\l Ci auses 

XVIII —Repatriation without reciprocity, within a maximum period of 
one month, in accordance with detailed conditions hereafter to be fixed, of 
all interned civili ins, including hostages arid persons under trial and con¬ 
demned, who may be subject* of Allied or Associated States other than those 
mentioned m Clause III 

Financial Clauses 

XIX —With the reservation that any subsequent concessions and claims 
by the Allies and United btates remain unaffected, the following financial 
conditions arc imposed — 

Rt paration for damage done 

While the Armistice lasts, no public securities shall be removed by the 
enemy which can serve as a pledge to the Allies to cover repaiation for w ir 
losses 

Immediate restitution of the cish deposit in the National Bank of Belgium 
and, m general, imraediite return of all documents, specie, stocks, shares, 
paper money, together with plant for the issue thereof, affecting public or 
private interests in the invaded countries 

Restitution of the Russian rnd Roumanian gold vielded to Germany or 
taken by that Po ver 

This gold to be delivered m trust to thi Allies until peace w concluded 
E — Naval Conditions 

XX —Immediate cessation of all hostilities at sea, and definite information 
to be given as to the position and movements of all Gcnnan ships 

Notification to be given to neutrals that freedom of nivigition in all 
territorial waters is given to the Navies and Mercantile Marines of the Allied 
and Associated Powers, all questions of neutrality being waived 

XXI —All Naval and Mercantile Minnc prisoners of war of the Allied 
and Associated Powers in German hands to be returned without recipiocity 

XXII —To surrender at the ports specified by the Allies and the United 
States all submarines at present in existence (including all submarine cruisers 
and minelayers'!, with armament and equipment complete ihose that 
cannot put to sea shall be deprived of atmainent and equipment, and shall 
remain under the supervision ot the Allies and the United States Submarines 
ready to put to sea shall be prepared to leave German ports immediately on 
receipt of a wireless order to sad to the port of surrender, the remainder to 
follow as early as possible The conditions of this Article shall be completed 
withm 14 days of the signing of the Armistice 

XXIII —The following German surface warships, which shall be designated 
by the Allies and the United States of America, shall forthwith be disarmed 
and thereafter interned m neutral norts, or, failing them, Allied ports, to be 
designated by the Allies and the United States of America, and placed under 
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the surveillance of the Allies and the United States of America, only cue Ch XIV 

and maintenance parties being left on board, namely _ — 

6 battle cruisers 
10 battleships 

8 light cruisers (including two minelayers) 
destroyers of the most modern tjpc 

All othe isurface warships (including river craft) are to be concrnfrattd m 
German Naval bases, to be designated by the Allies and the United States of 
America, completely disumed and placed under the supervision ot the 
Allies and the United States of America AH vessels oi the Auxihaiy Fleet 
are to be disarmed All vessels specified for internment shill be read> to 
leave German ports seven days after the signing of the Armistice Directions 
for the voyage shall be given by wirekss 

XXIV — The Allies and the Unit* d btites of America shall hive the right 
to sweep up all mintfields and destroy all obstructions laid by Gtrmmv 
outside German territorial waters, and the positions of th< at arc to be 
indicated 

XXV —Freedom of access to arc! from the Baltic to In given to the Navies 
and Mercantile Marines of the Allied uul Asmm ntrd Powers This to bo 
secured by the occupation of all Germ in forts, f animations biltrrus and 
deft nee works of all Kinds in lit the routes from the title gat into the Baltic, 
and by the sweeping up and destruction of til mints and obstructions w item 
and without German territorial \v iters without lnv questions of neutrihw 
being raised bv Germany, and Iht positions of ill such mines and obstructions 
to be indicated, anil the plans reUting thereto are to be supplu d 

XWI —The existing block idt conditions set up bv the \lhtd it I 
\ssociated Powers an to remain undi mgt d, and d! German mm h ml ship* 
found at sea are to remain liable to c ipturt Iht Alins and United btatts 
contemplate the provisioning of Gummy during the \rmisticc as shall be 
found necessary 

XXVII —All Aerial Forces are to be concentrated and immobilized in 
Germ m bases to be specified by the Allies uul the United States of Atn< ric i 

XXVIII —In evacuating the Belgian coists and pods, Germanv shill 
abandon, m situ and intact, the port matt ml and rnihrial for inland watd- 
ways, also all merch ml ships, tugs and lighters, all Naval aircraft and air 
materials and stores, all arms and armaments and all stores and appintus 
of all kinds 

XXIX —All Black Sea ports are to be evacuated by Germany, all Russim 
warships of all descriptions seized by Germ iny in the Black be i aie to be 
hunlid over to the Allies and the United Stites of America, al! neuii il 
merchant ships sei7od in the BI ick Sea are to be released, all wirlikt and 
oilier miterials of all kinds seized in those ports are to be returned, and 
German materials as specilnd in Clause XXVIII are to be abandoned 

XXX —Al) inirchint ship^ at present in (finnan kuuls bt longing to the 
Allnd and Assocnt^d Powers are to be restored to ports specified b> the 
Allies and the Umttd Stiles of America without reciprocity 

XXXI —No destruction of ships or of materi ds to be permitted before 
evacuation, sum mb r or restonlion 

XX XI l —Tlu German Government shall formally notify all the neutral 
Governimnts, mil pirliculirlv the (lovernments of Norui\, Swcilia Den¬ 
mark and Holland th it all restrictions p| ini) on the trading of th( ir vessels 
with the Allied and Associated countius, w lu tin r by tnc German Govern¬ 
ment or by private German interests, and whether m return for spicilic 
conctssions, such as the export of shipbuilding materials, or not, are 
nnm«dutely c met I led 

XXX in —No transfers of f.crinan merch mt shipping of any description 
to any neutral flag are to take place after signature of the Armistice 

F —Duration of Armistice 

XXXIV —The duration of the Armistice is to be 36 clays, with option to 
extend During this period, on failure of execution of any of the above 
clauses, the Armistice may be repudiated by one of the contracting putics on 
48 hours’ previous notice It is understood that failure to execute Articles 
III and \\ III completely in iht periods specitud is not to give reason for a 
repudiation of the Armistice, save where such failure is due to malice afore¬ 
thought . ,, 

To ensure the execution of the present convention under the most favourable 
conditions, the principle of a permanent International Armistice Commission 

O 
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is recognized This Commission shall act under the supreme authonty of 
the High Command, military and naval, of the Allied Armies 

The present Armistice was signed on the 11th day of November, 1918, 
at 5 o’clock a m (French time) 

(Signed) F FOCH ERZBERGFR 

R E WEMYSS O BERN DO RTF 

WINTLRh FLDT 
VANSELOW 

11th November, 1918 

I lit leprtsentatives of the Allfe^ declare that, in view of fn sli events, it 
appears necessary to them that the following condition shall be added to the 
clauses of the Armistice — 

“In case the German ships aie not handed over within the periods 
specified, the Governments of the Allit-s and of the United htites 
shall have the right to occupy Heligoland to insure then d* liv _iy 

(Signed) R E WEMYSS F FOCH 

Admiral 

“lhe German delegates declare that they will forward this dccUntion 
to the Gennan Chancellor, with the reconirnr ml itiou thit it be iceipted, 
accompanying it with the reasons by which the Allies have be n actuated 
in making this demand * * 

(Signed) ER7BF RGb R 
OULKNUOKlF 
WIN I Lkl LED I 
VANSELOW 


Annlvi \o l 

I --The evacuation of the invaded Utnroi'O*, Belgium, 1 r me* ind 
Luxemburg, and also of Als ic<-Loir uut, shill be carried out in tlir^t 
successive stages according to the following conditions — 

Isf stage —Evacuation of the territories situat«d btlwcrn the c xi^Lmg 
front and line No 1 on the enclosed map, lo be completed within 
5 days after the sign Hurt of tn< Armistice 

2nd stage — Lvacuation of territories situatid between line No 1 and 
line No 2, to be mind out within 4 iurtuoi davs (9 da) s m all 
after the signing of ta< Armistu e) 

Sid stage —Evacuation of the territories ituiled between line No 2 
ind line No 3, to be coniph tul within b iurther days (15 days m 
all after the signing of the Armistice) 

Allied and United State-, troops shall enter these various territories on the 
e\piratiou of the period allowed to the German Loops for the evacuation of 
ear h 

In consequence, the Allied troops will cros 1 - the present German front as 
from the 6th day following the signing of the Aumstioe, line No 1 fiom 
the 10th d ly , and line No 2 as from the Ibth da\ 

II — rvacuation of the Rhine distuct —I his evacuation shall also be carried 
out in several successi\ e stages — 

(1) Evacuation of territories .situated between lines 2 and 3 and line 4, 

to be completed w ithin 4 further d ly s (19 days m ail after the signing 
of the Armistice) 

(2) Lvacuation of temtoihs situ lied between lines 4 and 5 to be com¬ 

pleted within 4 further day (2 i days m all atter the signing of the 
Armistice) 

(3) Evacuation of territories situated between lines 5 and 6 (line of the 

Rhine) to be completed within 4 further days (27 days in all after 
the signing of the Armistice) 

(41 l vacuation of th< bridgeheads and of the neutral zone oil the right 
bank of the Rhine to be completed within 4 further days (31 days 
m all after the signing of the ArmisLic ) 

The AFlied and United States Army of Occupation shall enter these vanous 
territories after the expiratiOD of the period 1 1lowed lo the German Loops 
for the eva uation of each, consrquentlv the Army will cross line No 3, 
10 days after the signing of the Armistice It will cross line No 4 as from 
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the 24 th day attcr the signing of the Vri notice Line i\o 5 as from the 28th 
day I me No 6 (Rhine) the 32nd diy, ui order to occupy the bridgeheads 
III —Surrender by the German Annies of k ar material specified by the 
Armistice —This war material shall be surrendered according to the following 
conditions —J he first half before the 10th day, the second half before the 
*20th diy This material shall bo h aided over to each of the Allied and 
United States Armies by each larger tictical group of the Germ in Armies in 
the proportions which may be fixed by the permanent International Armistice 
C ommission 


WtfExn No 2 

Conditions regarding communications, lailways, watciv\a\s, roads, n \> r 
and so i poits, and telegraphic and telephonic communications — 

I —All communication', as far as the Rhine, inclusive, oi comprised, oi 
the right bank of this riv^r, vwthm the bridgeheads occupied by the Abie l 
Vrmua shall be placeel und r the supreme auel absolute luthonty of th 

Commander in Chief of the Allu»l Annies, vvho shall have the right to taVr 
any measure he may think necessary to assure their occupation and use AH 
documents relative to commi mcations shill be held rt ady for transmission 
to him 

II —All the material and all the civil and military personnel at pn^ent 
employed in the maintenance ami working of all lines of communication are 
to be inamtai led in then entirety upon these lines in all territories evacuated 
by the Griman troops 

All supplementary material necessary for the upkeep of these lines of 
commumc Uion in the distru Is on the left bank of the Rhine shall be supplied 
by the Guman Government throughout the duration of the Armistice 

III — Personnel —The l rcnch md Belgian personnel belonging to the 
servicfs of the lines of communic at ion, whether interned or not ire to be 
returned to the French and Belgian Arums during tl e 15 days following tl < 
signing of the Armistice 1 hi personnel belonging to the organization of tin 
Alsatc 1 oin.uu 1 uiwav s\sb m is to oo m untamed or icmstatcd m such a 
way as to ensure the wording of the system 

The Commander in Chief of th< Allied Armies shall have the right to make 
all chan,'« s and substitution th it m m ly desire in the personnel of the lines of 
communication 

IV — Voter ill — (a) fiolh, ig sloe ^ —Ihe lolling stock handed o\ er to the 
Allied Armies in the zone compiled bolwem tlw present iront and Line 
No I, not including A Isai e Lori nnc, shill unount it k ist to 5,000 loco 
motives and ISO ,000 wigou^ Ihis smrender "hill be earned out within 
the period h\cd by Cliuse 7 of the \imistm and undi i cmi litions, the details 
of which sh ill be fixed by the pennant nt Initrn it urn il Armistice Commission 

All this mihriil is to In m ^oj l condition uid in working order, with all 
the orilin irv spire parts md I'ttm > It n i v be employed together with 
the rogulai personnel, or with m oHitr, udou any put of the railway system 
of tin A1 lied Arrun s 

Ihe mataial mcossiry foi the worlcin^ of the Alsace I orraine lailwiv 
system is to be rnamtimod or replaced for thi u < ot the I reneb Army 

The matei lal to be lift m situ in the teirilorn on the left bank of the 
Rhine, as well as that on the inm r side ot the bildgekeads, must permit ot 
the normal working of the rulwavs in tht so di truAs 

(b) Permanent ^av , signal s and workshops —IK material for signals, 
machine tools and tool outfits, t ik< n fiorn the wmksi ops and depots of Uk 
1 rench and Belgian Lines, art to bo nplan i under < renditions, the details 
ot which are to be arranged by the pinna lent International Armistu 
Commission 

1 he Allu d Armies arc to be supplied with railioad material, rails, incident 1 1 
fitting-, plmt, budge building m iterial and timber necessary for the repan 
of tin lines dcstioved biyond th( present front 

(t) f net and maintenance material —The German Government shall be 
responsible throughout the duration ol the Armistice for the release of fuel 
and mamtenance'matcnal to the depots normally allotted to the railways 
m the territories on the Left bank of the Rhine 

V —J elegraphic and Telephonic Communications —All telegraphs, tele¬ 
phones, and fixed W/T stations are to be handed over to the Allied Armies, 
with all the civil and military personnel and all their material, including 
all stores on the left bank of the Rhine 

U210? 0 2 
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Ch XIV SupplcmentTrv stoics accessary for the upkeep ot the system arc fo be 
_ supplied throughout the duiation of the Armistice by the German Govern¬ 
ment according to requirements 

The Commander in Chief of the Allied Armies shall place this system 
under militiry supervision and shall ensure its control, and shill make all 
eh mgos and substitution-, m personnel which In may think ncfcssarv 

He will sind back to the German Arrnv all the military personnel who 
are not in his judgment necessary for the working and upkeep of the railway 
All plans of the Gmrian tehgnphic arid ti h phonic systems shill be handed 
over to the Commander in Chiet of the Allied Aim its 


Convention Proiongint the Armistice with Germany, 
13ih December, 1918 


Convention 

The undersigned, m virtue of the powers with which they were endowed for 
the signing of the Armistice of the 11th November, 1918, have concluded 
tL following additional agreement — 

1 Hoc duration ot the Armistice signed on the 11th November, 1918, has 
been prolonged for a month, * e , till a a m on the 17th January, 1919 

lhe one month’s extension will be fmther <\tended until the conclusion 
of Peace preliminaries, piovided this ariaug* ment meets with the approbation 
of the Allied Governments 

2 I he clauses oi the Convention (11th November) which have been incom¬ 
pletely tultilkd will be c irried out dining Ihe pi nod ol extension, according 
to the conditions laid down by tin Perm mint International Armistice. 
Commission following the orders given by the Vlied Gencialissuno 

3 the following clause is added to the Convention of the llth November, 
1918 — 

“brom now onwards the Generalissimo leserves to himself the right ot 
occupying (when he deems it advisable), as an additional guarantee, thi 
ncutial / one on the right bank ot the Rhine, north of the brielgchcad ot Cologne, 
and as fir as the Dutch frontier 

“Sit days’ notice will be given by the Gencrllissuno before the occupation 
comes into effect ’’ 

Treves, 13th December, 1918 

(Signed) F POCH, ER/BRRGLR, 

WEMYbS, Admiral A OBERNDORI F, 

WINlbKl I LDI, 
VANSELOW 


CoNVI \TION PrOLONGINC THE ApMISUCE WIT If GrRM\NY 

16th Janijarv , 1919 


Convention 

The undesigned PVnipote ntiaries (Admiral Browning taking the place of 
Adnura 1 Wemyss), vested with the powers in virtue of which the Armistice 
AgreemrV oi llth November, 1918, was signed, have concluded the following 
supplcmt titary Agreement —• 

1 The Armrtiet of the llth November, 1918, which was prolonged until the 
17th Januarv, 1919, by the Agreement of the 13th December, 1918, shall be 
again prolonged for one month, that is to say , until the 17th February, 1919, 
at 5 am 

This prolongation of one month shall be extended until the conclusion of 
the Peace preliminaries, subject to the approval of the Allied Governments 

2 The execution of those clauses of the Agreement of the llth November 
which have not been entirely carried out shill be proceeded with and com¬ 
pleted during the prolongation of the Armistice, in accoidance with thedetailed 
conditions fixed by the Permanent International Armistice Commission on tho 
instructions of the Allied High Command 



THE TAWS AND USAGES OE WAR ON LAND 


409 


3 In mbstitution of the supplementary railway material specified by fCh. XIV 
Tables 1 and 2 of the Spa Protocol of 17th December, % e , 500 locomotives — 
and 19,000 wagons, the German Government shall supply the following 
agricultural machinery and instruments — 

400 two-engined steam plough outfits, complete, with suitable 
ploughs, 

6,500 drills, 

6,500 manure distubutors, 
b 500 ploughs, 

6,500 Brabant ploughs, 

12,500 harrows, 

6.500 scarifiers, 

2.500 steel rollers, 

2,500 Croskill rollers, 

2,500 mowing machines, 

2,500 hay making machines, 

3,000 reapers and binders, 

or equivalent implements, according to the scale of interchangeability of 
various kinds of implements considered permissible by the Permanent Inter 
national Armistice Commission All tins material, which shall be either 
new, or in very good condition, shall be delivered together with all accessories 
be longing to each implement, and with the spare parts required for 18 months’ 
use 

The German Armistice Commission shall, between the present date uul 
the 21rd January, supply the Allied Armistice Commission with a list of the 
material that can be delivered bv the 1st March, which must, in principle , 
constitute not less than one third of the total quantity The Intimation il 
\nnistice Commission shall, between now and the 23rd Januan , fix the 
latest dates of delivery, which shall, in principle, not extend btvoncl the 
1 «■ t J unc 

4 The officers in Germany delegated bv the Allied and Associated Powi r s 
to organize the evacuation of the prisoners of war belonging to the armies 
of the Entente, together with representatives of the Relief Associations ol 
the United States, 1 ranee, Great Britain and Italy, shall form a Commission 
charged with the care of Russian prisoners of war in Germany 

This Commission, the headquarters of which shall be in Berlin, shall be 
empowercel to deal with the German Government direct, upon instructions 
from the Allied Governments, regarding all questions relating to Russian 
prisoners of war 

1 he Gennan Government shall accord the Commission all travelling facilities 
necessary for the purpose of investigating the housing conditions and food 
supply of such prisoners 

The Allied Governments reserve the right to arrange for the repatna ion 
ot Russian prisoners of war to any region which they mav considei most 
suit ib le 

5 Naval Clauses —Aiticle XXII of the Armistice Agreement of the 
11th November, 1918, shall be supplemented as follows — 

“In order to ensure the execution of such clause, the Gennan authorities 
shall be bound to carry out the following conditions — 

All submarines capable of putting to sei,or of being towed, shall be 
handed over immediately and shall nuke for Allied ports Such vessels 
shall include submarine cruisers, minclners, uluf ships and submarine 
docks All submarines which cannot be suriondered shall be completely 
destroyed or dismantled, under the supervision of the Allied 
Commissioners 

Submitinc construction shall cease immediately, and all submarines 
in course of construction shall be destroyed or dismantled, under the 
supervision of the Allied CoinmissioiuLs ” 

Article XXIII of the Armistice Agreement of the 11th November, 1918, 
shall be supplemented as follows — 

“In order to ensure the execution ot sueh clause, the German Com¬ 
mission shall furnish the Inter Allied Naval Armistice Commission with 
a complete list of all surface vessels constructed or in course of con¬ 
struction {launched or on the stocks), specifying probable dates of 
completion ’’ 

Article XXX of the Armistice Agreement of 11th November, 1918, shall 
be supplemented as follows — 
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“In order to ensure the execution of such clause, the Allied High 
Command informs the German High Command that all possible measures 
mubt be taken immediately for delivery, in Allied ports, of all Allied 
merchantmen still detained in German ports " 

6 Restitution of Material carried off from Belgian and french Territories •— 
\s restitution of material carried off from French and Belgian territory is 
indispensable for setting factories once more into working order, the following 
measures shall be earned out, viz — 

(a) All machinery, machinery parts, industrial or agricultural plant, 

accessories of all kinds and, generally, all industrial or agricultural 
articles carried off by German military or civilian authorities or 
individuals, under any pretext whatever, from territories formerly 
occupied by the German armies on the Western front, shall be 
placed at the disposal of the Allies for the purpose of being returned 
to their places of origin, should the French and Belgian Govern¬ 
ments so desire 

These articles shall be returned without further alteration and 
undamaged 

(b) In view of such restitution, the German Government shall immediilelv 

furnish the Armistice Commission with all official or private 
accounts, agreements for sale or hire, or correspondence relating 
to such articles, together with all neccssaiy declantions or infor¬ 
mation regarding their existence, origin, adaptation, present 
couchtion and locality 

(c) The delegates of the French or Belgian Government shall cause 

inventories or examinations of such articles to be made on the 
spot in Germany, should they think ht 

(d) The return of such articles shall be effected in accordance with special 

instructions to be given as required by the Trench or Belgian 
authorities 

(i t ) With a view to immediate restitution, declarations shall more 
particularly be made of ill stocks of driving belts, electric motois 
and parts thereof, or plant removed from trance or Belgium and 
existing m depot parks, railways, ships and fictorics 
(/) The furnishing of the particulars reierr< d to in Articles 3 and 6 hereof 
shall commence within 8 clear days fiorn th^ 20th January, l9iy, 
and shall be completed in principle before the Nt April, 1019 

7 As a further guarantee, the Supreme Allied Command reserves to itsell 
the right to occupy, whenever it shill consider this desirable, the sectoi 
of the fortress of Strassbuig form'd by the fortifications on the right bank 
of the Rhine, with a strip of tcnitoi) cxt< riding from 5 to in kilometres in 
front of such 1 gi tihcations, within the bound me defined on the map ippendt d 
hereto 

JLhe Supninc Allied Command shall give b days’ notice pru r to such 
occupation, whub shill not be pieced id by any destruction of material or 
of buildings 

the limits of the neutral zone will, therefore, be idvaiiccd by 10 
kilometres 

8 In order to secure the provisioning of Gcr nar » md of the rest of 1 urope, 
the German Government shill take all necessarv steps to place the German 
fleet, for the dm ltion of the Armistice, under the control and the flags of thi 
Allied Powers nnd the United States, who shall br resisted by a German 
delegate 

This auangitiunt shall in no wise affect the final disposal of such 
vessels I he Allies and the United States shall, if they ronsider this 
necessarv, replace the crews either entirely or m part, and the officers and 
crews so replaced shall be repatriated to Germany 

Suitable corapcn c ation, to be fixed by the Allied Governments, shall be 
made for the use of such vessels 

All questions of details, as also any exceptions to be made m the case 
of certain types of vessel, shall be settled by a special agreement to be con 
eluded immediately 

Treves, 16th Januaiy, 1919 

(Signed) FOCH ERZBEUGER 

BROWNING OBERNDO RF i 

von WINTERFRLDT 

VANSRLOW, 
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Convention Prolonging the Armisticf with Germany, Ch. XIV 

16th February, 1919 — 


Convention 

The undersigned Plenipotentiaries, possessed of the powers in vntue of 
which the Armistice Agreement of 11th November, 1918, was signed, have 
concluded the following additional agreement — 

Admiral Wemvss being replaced bv Admiral Browning, G<_ncr d v W inter- 
feldt, by General v Harnmerstem, and the Mimstci Plenipotentiary Count 
v Obemdorff bv the Minister Plenipotentiary v Hamel 

I —ihe Germans are to cease all hostilities against the Poles at once, 
whether in the district of Posen or any other district With this end in view, 
they are forbidden to allow their troops to cross th< following Line—the old 
fiontui between East and West Prussia and Russia \s far a 1 ouiscnfcldc, 
from thence the line west of Louiscnfelde, vve^t of Gr Nuulorff, south ot 
Brzoza, north of bchubin, north of Exin, south of Samotschm, south ot 
Chodziesen, north of Czarnikau, west of Miala, west of Birnlaum, west of 
Bentschen, west of Wollstcin, north of 1 jssa, north of Rawitsch, south of 
Krotoschin, west ot Adclnau, west of Schildberg, north of Doruchow, to the 
Silesian frontier 

II —The Armistice of 11th November, prolonged bv the ‘Xgncmcnts of 
Hth December, 1918, and 16th Jmuary, 1919, until 17th lcbruiry, 1919, 
I*- further prolonged for a short p< nod, the date ul expiry not being given 
the Allied Powcis and thosr* associate! with them reserving to themselves tin 
light to terminate tin pc nod at 3 divs’ notice 

III ihe carrying out of thos< clauses of the Agreement of 11th Nov< mber, 
1918, and of the addition el Agreements of 13th December, 1918, and 16th 
January, 1919, the terms of which h we not yet been fully carried into effect, 
will be continued and completed during the prolongation of the Armistice , 
according to detailed arrangements made by the Permanent Armistice Com 
mission, acting on instructions issued by the Supreme Allied Command 

Irevos, 16th 1 tbrearv , 1919 

FR/BERGER 
FREIHERR v IIYMULR- 
S1 Ll\ 

von H \NIEL 
VANS1 LOW 


(Sd) lOCIl 

BROWNING 


APPLNDIX IS 

Thi* Terms of th* Lapitulaiion of Port Ar hick, 1904 A 

Art I llic rnilit iry and n ival forces of Russi i m the fortress and harbour 
of Port Arthur, as well as the volunteets and the officials, shall all become 
prisoners 

Art II 1 he forts and fortifications of Port Arthur, the w arships and other 
craft, including torpedo craft, the arms, the ammunition, the horses, ail and 
every material for warlike use, shall be handed over as the> are to the Japanese 
Army 

Art III When the above two articles cure agreed to, the following 'dips 
shall be taken by way of guaiantcc , nunely, by noon on the 3id instant all 
garrisons shall be withdrawn liotn fortifications and foits at I-zu shin, Hsiao- 
an tzu-shan, Ta an tzu shan, and all the highlands on the south-east of these, 
and the said foitific itions and forts shall be handed over to the Japanesi 
Army 

Art IV Should it be recognized that the Russnn military or naval forces 
destroy or take any other steps to alter the condition of the things enumerated 
m Art II and actually existing at the time of the signature of this Agreement 
these negotiations shall be broken off and the Japanese army will break oft 
negotiation and resume freedom of ret ion 

Art V The officers of the Russian military and naval forces of Port 
Arthiu shall compile and hand to the Japanese army maps showing the 
arrangement of the defences, the positions ot mines and torpedoes or other 


1 ihe original Lnglisli text, given in Takahashi, 1908, pp 
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Gh. XIV dangerous obju ts, as well as lists of the organization of the naval and military 
— forces in Port Arthur, nominal rolls of the military and naval officers, their 
ranks or grades, similar rolls relating to the warships, lists of the ships of all 
descriptions and their crews, and tables of the non combatants, male and 
female, their nationalities and their occupations 

Art VI The arms (including those in the hands of the forces), the 
ammunition, and all material for war uses (except private property) sh ill be all 
left in their present positions Rules relating to the handing over and receipt 
of these objects shall be arranged by commissioners from the Russian and 
Japanese armies 

Art VII 1 he Japanese army, as an honour to the brave dt fence made by 
the Russian army, will allow the officers of the Russian military and naval 
forces and the-officials attached to the said forces to retain their swords, 
togetherwithallpnvateiyowned articlcsdirertlvm ccssary for daily existence 
Further, with regard to the said officeis, officials, and voluntei rs, such of them 
as solemnly pledge themselves in writing not to beir arms again until the 
close of the present war, and not to perform any act of whatsoever kind 
detrimental to the interests of Japan, shall be permitted to return to their 
country, and one soldier shall be allowed to accompany i lrh olfictr of the army 
or navy These soldiers shall be required to give a simil ir pledge 

Art VIII The disarmed non commissioned officeis and men of the nrmv 
and navy, as well as of the volunteers, wearing their uniforms, carrying their 
tents and all privately owned necessaries of daily life, sh dl und< r the command 
of their respective officers, assemble at places mdicati d b\ tin J ipanese army 
lhe details of this arrangement will be shown by the commissioners of the 
Japanese arrav 

Ait I\ 1 he officials of the samtaiy and paytn istei \ di paxtments of the 
Russian military and naval forces in Port Arthur shall remain ind continue to 
discharge their duties under the oontiol of the J iparnse sanitary and pay¬ 
master’s departments so long as the Japanese army deems it necessary for 
ministering and affording sustenance to the sick, the wounded, and the 
prisoners 

Art X Detailed regulations with reference to the managemc nt of the non- 
combatants, the administration of the town, the perform ncc of fin meld 
duties, the transfer of documents relating f o these matters, and with ufcrcncc 
to the carrying out of the Agreiment in other respects, shall b< Mitered in an 
\ppendix to this Agreement Such Appendix 1 shall have tlic foiee of the 
Agreement itself 

Art XI bach of the contracting parties shall receive cm copy of this 
\gLcement, and it shall become operative from the tune of its si^uatun 


APPENDIX 19 

7 he Duke of Wellington's proclamation on entcnn u ltana, 22ml June, 1815 

Malplaquct 

(Despatches, Vol VIII, p 159 ) 

“11 faut done qu’ils fourmssent aux requisitions qm lcur scront fades dc 
la part des personnes autorisCes k les faire, cn Cell inge des rc<?us e n formi 
it ordre, qu’ils se tiennent chez eux paisiblemcnt ct qu’ils n’aient anemic 
(orrcspondance ou communication avee l’usurpateui ennemie, ni avee scs 
adherens ** 

lhe proclamation on entering France, 1st November, 1813, does not go into 
details, it merely states that peaceful inhabitants would be well treated and 
their property respected, and that receipts for requisitions would be given 


APPENDIX JO 
German Instructions 

For the Governor-General of an Occupied Province, 1870 
(Official Account, Part 1, Vol II, Appendix LIV.) 

1 The Governor-General of any portion of hostile territory in our occupation 
is charged with full administrative and military power within his sphere of 
command While carrying out his duties with strictness, he will as far as 
possible exercise forbearance towards the country and its inhabitants 


1 A summary of this appendixis given in the note to para. 321 
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2 The authority of the hostile state within the district assigned to the Ch XIV 
Governor-General will cease to exist, and will be replaced by the military — 
control of the latter 

The instructions of the 25th July for the commanders-in-chief of troops 
occupying the enemy *s country will suffice in this respect also for the Governor- 
General in his exercise of military authority 

The Governor General will have under his orders all such troops within the 
district as may not belong to any particular army 

3 In exercising administrative power, the Governor-General will avail 
himself of the services of the civil commissaries placed under his orders, and 
through these, of the civil administrative authorities of his district Should 
there be no proper civil administrative authorities he will in\ est persons with 
the necessary powers 

4 1 he administrative powers of the Governor-General and his subordinates 
will be directed m the first place to the levying of all state taxes, to receive 
those for the treasury of the Governor General, and to credit uch money as 
may not be employed for purposes in. connection therewith to the general 
military chest 

5 It further devolves upon the Govern or-General to cirry out the police 
regulations which are customary in the country, so far as they arc m accordance 
with military interests 

The civil judicial proceedings are to be conducted m accordance with the 
laws of the country 

6 Especial attention is to be devoted to the security of all communications 
necess try for the connection of the armies with their base 

7 Powers are delegated to the Governor General to control the postal, 
teh graphic, and railway communication of the public, and to stop it, entirely 
or partially, as may seem best to his judgment 

8 Contributions and requisitions in the occupied district will be ordered by 
the Governor General as he may deem fit, or at the application of the 
Intendant-General of the Armv, and will be carried out according to his 
instructions The extent of the money grant for supplr s within the spheres 
of command of Governors Gcmral, is to be determined by them after con¬ 
sultation with the Intendant-Gf iu ral 

9 On the 1st and 15th of < n h month reports are to be transmitted tome as to 
the progress and results of the administration, and with regard to any special 
events and measures which may have arisen 

(Signed) William 

(Countersigned) Count v Bismarck 
Count v Boon 

Headquarters , Pont-& Moussov , ' 

21 st August, 1870 

See also proclamations and notices issued by the lapancse military author 
itics in Manrhurn (The Russo-Japanese War British Officers’ Reports, 

YoJ II, p 658 ) 


APPENDIX 21 

iiIilitary Convention between the Commander of the 1st Trench Army and 
the General m chief of the Army of the Swiss Confederation for the entry 
of the French troops into Switzerland, Signed at hes Verri^res, 1st Feb , 
1871 1 

The following Convention has been made between General Clinchant, 
General in chief of the 1st French Army, and General Herzog, General-in¬ 
ch lef of the \rmy of Swiss Confederation 

Art 1 The French Army demanding to pass into Swiss territory will on 
entering lay down its arms, equipment and ammunition 

Art 2 These arms, equipment and ammunition w ill be restored to France 
after peace and after the definite settlement of the expenses occasioned to 
Switzerland by the sojourn of the French troops 
Art 3 The artillery material and ammunition will be dealt with as above 
Art 4 The horses, arms and effects of the officers will remain at then 
disposal 

Art 5 Arrangements will be made later as regards the troop horses 
Art 6 Supply and baggage wagons, after having deposited their contents, 
will immediately return to France with their drivers and horses 


1 Translated from Martens’s Nouveau Recuttl gtntral de trmt4 «, Vol 19, p 686 
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Art 7 The Treasure Chest and post wagons will be handed over with the 
contents to the Swiss Confederation, which will account for them when the 
settlement of expenses is taking place 
Art 8 7 he execution of these arrangements will take place id the presence 

of 1 rench and Swiss officers nominated for the purpose 

Ait 9 The Confederation reserves the designation of the place of intern 
ment for officers and soldicis 

Art 10 It is the right of the Federal Council to indicate the detailed 
prescriptions necessary to complete the present Convention 
Done in triplicate at Les Vem£ies, 1st Feb , 1871 


(Signed! Clincbant 
(Signed) Herzog 


APPENDIX 22 

Relations between the British Military Forces and the Civil 
Population in time of war or imminent war 
(i) In the home country 

Relations between military forces and the civil population In the home 
country in time of war or imminent war are not the subject of any express 
laws It mav be stated as a general proposition that these relations do not 
dilfcr from those obtaining in time of peace, but they may be profoundK 
modified either by the creation of a state of martial lew, by operation of thi 
Royal Preiogative expressed by Ordeis in Council and otherwise, or by th< 
t\eicise of powers conferred upon the Government by emergency Icgislition 
Apirt from these possible and probable modifications, the ordinary lav\, 
including relevant scetions of the Army Aet, will govern all these relations 
Hi is definite position has its foundation in constitutional principles, and it is 
essential that officers should appreciate that they will always be liable to be 
called upon by the civil courts to justify their actions towards their fellow 
citizens 

(n) In enemy country 

In all relations between the occupying military forces and the civil popula 
tion in enemy country, the guiding principles should be — 

(!) to watch against any attempt to endanger the objects of the occupa 
tion, or the safety, maintenance and requirements of the forces, and, 
subject to this, 

(2) to seek to institute and preserve a state of order, work and peace for 
the civil popul xtion 

Such results can only be attained by courteous intercourse without 
unnecessary friction, and by honest dealing, but, if occasions should arise, 
any infraction of essential obligations on the part of the population must be 
met with all necessary severity within the limits of the law which is applic ible 
Having regard to the close contact which must arise with the civil population, 
especially when occupation extends over a long period, it is essential tiiat all 
ranks should be acquainted with these definite objects and that they should 
be instructed specifically as to their correct behaviour towards officials and 
civilians 

The above principles were those expressed in the Proclamation of the Inter- 
Allied Rhineland High Commission of the 10th January, 1920, and they were 
the foundation oi the ordinances subsequently issued for the government of 
German occupied territory 

(ill) In an allied country 

Military forces, so long as they maintain that charaetei, preserve law 
and order among themselves within the territory occupied by them with the 
consent of their ally, by the application of their own military law, and as 
provided in the Army Act (ss 127 and 159) Beyond this territory, and 
in their relations with the local civil population, they are also amenable to 
the civil laws of the locality for offences committed by them, but in such cases 
instances have not been uncommon where the offender against a civil law has 
been surrendered to his military commander 1 for disposal AU relations 
between the forces and an allied civilian population must be characterized 
by cordiality and scrupulous dealings, by strict regard to local laws and 
customs, ana by due respect to all constituted authorities 

1 It has been the case that general or special arrangements and legislation have been 
made whereby the trial of military offenders against local civil laws has been definitely 
relegated to their own military courts , instances of Jus procedure being found m the 
Franco Amdrtcan and Anglo-French Conventions, and in No 45F of the Defence of the 
Realm Regulations made and issued during the Great War, 1914 18 
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PART II 


THE ARMY ACT, RULES OF PROCEDURE, &c. 


ARMY AND AIR FORGE (ANNUAL) AC I , 1923 

Note —As pointed out m Chap lei II, pui i od, the Vuny Act 
requires to be brought into foicc annually by another Act of 
Parliament, winch until 1920 was entitled the Army (Annual) Aet, 
and which since that date has been entitled the Army and Air 
Force (Annual) Act The alteration of the title was consequent 
on the creation of the Ro>al Air Force, and the subsequent iepeal 
by the Army and Air Force (Annual) Act, 1920, of those portions of 
ihe Air Force (Constitution) Act, 1917, which enacted that the Air 
1 orcc Act should continue in foice only c o long as the Army Act 
continued m force, and that when any amendments were made 
to the Army Act, the corresponding amendments, with necessary 
modifications, should be made to the Air Force Act by Order in 
Council Ihe Army and Air Force (Annual) Act now pro\ides 
for the continuance in force for a year of both the Army Act and 
the Air Force Act, and usually contains amendments to these 
Acts The amendments to the Army Act made down to 1928 aie 
incorporated m the text of the Army Act printed below 'Ihe 
preamble and first three sections of an Army and Air Force(Annual) 
\ct are ordinarily m the form shown below, which is taken from 
the Act of 1928 


An Act to provide, during Twelve Months , for the Discipline and 
Regulation of the Army and Air Force 

Whereas the raising or keeping of a standing army within the 
United Kingdom in time of peace, unless it be with the consent 
of Parliament, is against law 

And whereas it is adjudged necessary by His Majesty and this 
present Parliament that a body of land forces should be continued 
for the safety of the United Kingdom and the defence of the 
possessions of His Majesty's Crown, and that the whole number of 
such forces should consist of one hundred and fifty-three thousand 
five hundred, including those to be employed at the depots in 
the United Kingdom for the training of recruits for service at home 
and abroad, but exclusive of the numbers actually serving within 
His Majesty's Indian possessions 

And whereas under the Air Force (Constitution) Act, 1917, 
His Majesty is entitled to raise and maintain the air force, and it is 
judged necessary that the whole number of such force should 
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consist of thirty-two thousand five hundred, including those 
employed as aforesaid, but exclusive of the numbers serving as 
aforesaid, and the provisions of the Air Force Act are due to expire 
at the same dates as the provisions of the Army Act 

\nd whereas it is also judged necessary for the safety of the 
United Kingdom, and the defence of the possessions of this realm, 
that a body of Royal Marine forces should be employed m His 
Majesty's fleet and naval service, under the direction of the Lord 
High Admiral of the United Kingdom, or the Commissioners for 
executing the office of Lord High Admiral aforesaid 

And whereas the said marine forces may frequently be quartered 
or be on shore, or sent to do duty or be on board transport ships 
or \essels, merchant ships or vessels, or other ships or \essels, 
or they may be under other circumstances in which thev will not 
be subject to the laws relating to the government ol His Majesty's 
forces by sea 

And whereas no man can be forejudged of hfc or limb, 01 sub¬ 
jected in time of peace to any kind of punishment within this 
realm, by martial law, or m any other manner than by the judg¬ 
ment of his peers and according to the known and established Iav\s 
of this realm , yet, nevertheless, it being requisite, for the retaining 
all the before-mentioned forces, and other persons subject to 
military law or to the Air Force Act, in their duty, that an exact 
discipline be observed and that persons belonging to the said forces 
who mutiny or stir up sedition, or descit His Majesty's service, 
or are guilty of crimes and offences to the prejudice of good order 
and military or air force discipline, be brought to a more exemplary 
and speedy punishment than the usual forms of the law will allow 

And whereas the Army Act and the Air Force Act will expire 
in the year one thousand nine hundred and twenty-eight on tho 
following days - 

(a) Tn Great Britain and Ireland, the Channel Islands, and the 

Isle of Man, on the thirtieth day of April, and 

(b) Elsewhere, whether within or without His Majesty's domin 

ions, on the thirty-first day of July 

Be it therefore enacted by the King's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows — 

1. This Act may be cited as the Army and Air Force (Annual) 
Act, 1928 

2 . —( 1 ) The Army Act and the Air Force Act shall be and remain 
in force during the periods hereinafter mentioned, and no longer, 
unless otherwise provided by Parliament (that is to say) — 

(a) Within Great Britain and Ireland 1 , the Channel Islands, and 
the Isle of Man, from the thirtieth day of April, one 
thousand nine hundred and twenty-eight, to the thirtieth 
day of April, one thousand nine hundred and twenty- 
nine, both inclusive, and 

(&) ! Jsewhere, whether within or without His Majesty's domin¬ 
ions, from the thirty-first day of July, one thousand nine 

1 In the Army and Air Fore* (Annual) Act, the term “Ireland” include* the Iri*h Free 
State. 
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hundred and twenty-eight, to the thirty-first day of 
July, one thousand nine hundred and twenty-nine both 
inclusive 

(2) The Army Act and the Air Force Act, while in force, Miall 
apply to persons subject to military law or to the Vir Fence \ct, 
as the case may be, whether within or without Hio Majesty'-, 
dominions 

(3) A person subject to military law or to the Air borce Act 
shall not be exempted from the provisions of the Armv Act or 
Air Force Act by reason only that the number of Che force-, for the 
time being in the service of His Majesty, exclusive of the marmc 
forces, is either greater or less than the numbers hereinbelou 
mentioned 

3 There shall be paid to the keeper of a victualling house for Prices iu 
the accommodation provided by him in pursuance of tin Ai my !nn^ting° 
Act or the Air Force Act the prices specified m the First Schedule 
to this Act 

* * * * * + * * 

L Here follow the amendments of the Army and Air Force Ai ti 
made in 1928 1 


FIRST SCHKDULL 


Accommodation to be piovided 


Maximum Price 


Lodging and attendance for soldier where 
meals furnished 


Breakfast as specified in Part I of the 
Second Schedule to the Army Act 
Dinner as so specified 
Supper as so specified 

Where no meals furnished, lodging and 
attendance and candles, vinegar, salt, 
and the use of fire, and the necessary 
utensils for dressing and eating his 
meat 

Stable room and ten pounds of oats, 
twelve pounds of hay, and eight pounds 
of straw per day for each horse 
Stable room without forage 
Lodging and attendance for officer 


Ten pc nee per mglu 
foi the first soldier 
and cightpence per 
night for each ad¬ 
ditional soldier 
Sev enpence each 

tenpence 
bourpence 

fcnpence per night 
for the first soldier 
and etghtpence per 
night foi each ad¬ 
ditional soldier 
Two shillings and 
fivepence per day 

Sixpence per day 
Three shillings per 
night 


Note .— An officer shall pay for his food 
In the application of this Schedule to the Air Force references 
to the Air Force Act and airman shall be substituted for references 
to the Army Act and soldier. 
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THE ARMY ACT 

ARRANGEMENT OF SEC I IONS 

Preliminary 

Si clION 

Short title of Act 1 

Mode of bringing Act into force 2 

Di\ lsion of Act d 


Part I 

DISCIPLINE 

Crimes \nd Punish vIenis 
Offences in respect of Military S uoua 

Offences m relation to the enemy punish iblc vvith ch ath 4 

Offences in relation to the enemy not punish ibl' willi <R ilh 3 

Offences punishable more severed y on icti\» ser\ jcc than a + otlu r 

times 6 

Mutiny and Ins u >t d> nil* un 

Mutiny and sedition 7 

Striking or threatening superior officer 8 

Disobedience to superior officer 9 

Insubordination It) 

Neglect to obey garrison oi other ordcis It 

Desertion, Fraudulent Enlistment, and ~Ibsencc without Lea * 

Desertion 1 - 

I raudulcnt enlistment - Id 

Assistance of or connivance at desertion 14 

Absence from, duty without leave 15 

Di sgrac<.jui Con dut t 

Scandalous conduct of officer lb 

Fraud by persons in charge of moneys or goods 17 

Disgraceful conduct , - 18 

Drunkenness 

Drunkenness . 19 

Offences in felation to Persons in Custody 

Permitting escape of person in custody 20 

Irregular arrest or confinement 21 

Escape from confinement » 22 
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Offences tn relation to Property 

Section 

Corrupt dealings in respect of supplies to forces 23 

Deficiency in and injury to equipment 24 

Offences m relation to False Documents and St invents 

Falsifying official documents and false declarations 25 

Neglect to report, and signing in blank 2d 

False accusation, or false statement 2/ 

Offences m relation to Courts-martial 

Offences in relation to courts-martial 28 

False evidence 29 

Offences in relation to Billeting 

Offences in relation to billeting 30 

Offences m relation to Impressment of Carnages, C>c 
Offences in relation to the impressment of carnages Sic and 

their attendants 11 

Offences in relation to Enlistment 

Enlistment of soldier, airman, or sailor discharged \Mth 'gnormny 

or disgrace 32 

False answers or declarations on enlistment 11 

General offencts in relation to enlistment 14 

Miscellaneous Military Offences 

Traitorous words 35 

Injurious disclosures 36 

Ill-treating soldier 37 

Duclhng and attempting to commit suicide 18 

Refusal to deliver to civil power officers and soldiers accused of 

civil offence^ 39 

Conduct to prejudice of military discipline 40 

Offences punishable by ordinary Law 
Offences punishable by ordinary law of England 4 1 

Redress oj Wrongs 

Mode of complaint by officer 42 

Mode of complaint by soldier 43 

Punishments 

Scale of punishments by courts-martial .. •• 44 

Arrest and Tjuad 
Arrest 

C nstody of persons charged with offences • 45 

Summai j Disposal of Charges 

Power of commanding officer . 46 

Power to deal summarily with charges against officers and warrant 
officers 47 
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Courts-martial 

Section 

G merit and diotitct courts mirlial 48 

Pr Id gtneril courts-martial 49 

Courts-martial in general 50 

Challenges by accused 51 

Administration of oaths 52 

Pmcedui e 53 

Confirmation, levision, and approval of sentences 54 

* * * * 55 

Con\iction of less offence permissible on charge of greater 56 

Lxecuiion of Sentence 

Commutation, Remission and Suspension of Sentences 

Commutation and n mission of sentences 57 

Power to suspend sentences 57a 

Penal Servitude 

Infect of sentence of penal servitude 58 

Place in which sentence to be served 59 

Jntenm custody of military convict before arrival at penal 

scr\itud< ptison 60 

Comimttd removal, release &c , of nuhtaiv convict 61 

1 realm* nt of mihtar\ con\ ict m penal scr\ itude prison 62 

Imprisonment and Detention 

lcftccl of sentence of impusonment or detention 63 

]dace in which sentence to be s( rved 64 

Intuim custody of military prisoner or soldier undergoing deten¬ 
tion 65 

Conmittal, removal, release, Ac , of military pn oner or soldier 

undergoing detention 66 

Treatment and classification of prisoners in civil pi isons 67 

Commencement of Sentence and Interpretation of Provisions as to 

Punishment 

Commencement of sentence and interpretation of provisions as to 

punishments 68 

Miscellaneous 

Articles of War and Rules of Procedure 

Power of His Majesty to make Articles of War 69 

Power of His Majesty to make rules of procedure 70 

Command 

Removal of doubts as to military command 71 

Inquiry as to and Confession of Desertion 

Inquiry by court on absence of soldier 72 

Confession by soldier of desertion or fraudulent enlistment 73 
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Provost Marshal. 

Section 

Provost marshal 74 

Restitution of Stolen Property 

Power as to restitution of stolen property 75 


Part II 

ENLISTMENT 

Period of Service 

Limit of original enlistment 76 

Terms of original enlistment 77 

Change of conditions of service 7S 

Reckoning and forfeiture of service 79 

Proceedings for Enlistment 

Mode of enlistment and attestation 80 

Power of recruit to puichase discharge 81 

Appointment to Coips and Transfers 

Enlistment for general service and appointment to corps 82 

Effect of appointment to a corps and provision for transfers 83 

Re-engagement and Prolongation of Service 

Re-engagement of soldiers 84 

Continuance in service after twenty-one years’ service 85 

Re-engagement and continuance of sci vice of non commissioned 

officers 86 

Pi elongation of service in certain cases 87 

In imminent national danger His Majcstv may continue soldiers 

in army service or call out reserve for perm inent service 88 

Discharge and Transfer to Reserve Force 

Transfer of soldier to reserve when corps ordered abioad 89 

Discharged or transfencd to reserve 90 

Delivery of lunatic soldier on discharge with his wife or child at 

workhouse, or of dangerous lunatic at asylum 91 

Regulations as to discharge of soldiers 92 

Authorities to Enlist and Attest Recruits 

Regulations as to persons to enlist and enlistment of soldiers 93 
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THE ARMY ACT 

[14 & 45 Viet c 58] 


An Actio consolidate the Army Discipline and Regulation Act, 1879, 
and the subsequent Acts amending the same * 

Preliminary 

1 Tins Act may be cited lor all purposes as th< Army Act, 

2 lliis Act shall continue in force only for such time and 
subject to such provisions as may be specific a in an annual Act 
of Parliament bringing into force or continuing the same 

Note 

Tor cxpluntion of the reasons for bringing this Act into force annually 
by a separate Act, see Ch 11, paras 16 and 63 

3, lhiS Act is divided into five p irts, relating to the following 
subject-matters , that is to say. 

Part I —Discipline 

Part II —Enlistment 

Part III —Billeting and impressment of carriages 

Part IY —General provisions 

Part V —Application of military law, saving provisions, and 
definitions 


Part I, 
DISCIPLINE. 


Crimes and Punishmenis 
Offences m respect of Military Service 

4. Every person subject to military law 1 who commits any 
of the following offences , that is to say, 

(1) Shamefully abandons 2 or delivers up any garrison, place, 
post, or guard, or uses any means to compel or 
induce any governor, commanding officer, or other person 
shamefully to abandon or deliver up any garrison, place, 
post, or guard, which it was the duty of such governor, 
officer, or person to defend , or 


• The Act is printed with the amendments introduced by the Annual Acts down to and 
inclusive of the Act of 1928, in accordance with the direction* of 48 Viet c 8, s 8 (2), 
and also incorporates the amendments made by the T R F Act, 19U7, the Air Force 
(Constitution) Act, 1917, and the Territorial Army and Militia Act, 1921. 
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(2) Shamefully casts away 8 his arms, ammunition, or tools m Part X. 

the presence of the enemy , or — 

(3) Treacherously holds correspondence with or gives mtelli- 8 4 

go nee to the enemy, or tre. chcrously or through cowardice 4 
sends a flag of truce to the enemy , or 

(4) Assists the enemy with arms, ammunition, or supplies, 6 

or knowingly® harbours or protects an enemy not being 
a prisoner, or 

(5) Having been made a prisoner of war, voluntarily 7 serves 

with or voluntarily aids the enemy , or 

(6) Knowingly 8 does when on active service 8 any act calculated 

to imperil the success of His Majesty's forces or any part 
thereof or 

(7) Misbehaves or induces others to misbehave before the 

enemy m such manner as to show cowardice, 9 

shall, on conviction by court-martial, be liable to suffer death, or 
such less punishment as is m this Act mentioned 

NoTr 

1 Subject to military law —For an enumeration of persons so subject see 
Pirt V, and introductory observations thereto 

2 Shameful 1 y abandons , &c this offence can only be committed b} the 
person in charge of the garrison, post, &c , and not by the subordinate 
under his command the surrender of a place by an officer charged with 
its defence can only be justified by the utmost necessity, such as want of 
provisions or water, the absence of hope of relief, and the certainty or extreme 
probability that no furthei efforts could prevent the place with its garrison, 
their arms and munitions, falling into the hands of the enemy Unless the 
necessity is shown, the conclusion must b< that the surrender or abandonment 
was shameful, and therefore an offence under this section The word post 
includes any point or position (whether fortified or not) which a detachment 
may be ordered to hold, and the abandonment of a post would also include 
the abandonment of a siege if there were no circumstances to warrant such 
a measure It has not the samr meaning as in s 6{l)(6)ors 6 (2) (e), where it 
has reference to the position oi an individual 

Paiticulars of a charge under the first p irt of this paragraph must detail 
some circumstances which make the abandonment in a military sense shameful 

3 Shamcjully casts away The particulars of the charge must show the 
circumstances which mal c the act in a military sense shameful (see c g 
specimen eh irgt sluct No 1, p 715) The word “shamefully'* is held to 
mean by a positive and disgraceful dereliction of duty , and not merely through 
negligence or misapprehension or error of judgment 

4 1 readier ously or through couardicc The particulars of the charge must 
i how the circumstances which indicate the treachery or cowardice If theic 
is no treachery or cowardice, the charge should be laid under s 5 (^ 

5 Supplies This would include the taking any steps to restore a supply 
of water cut off by our forces 

6 Knowingly Evidence should if possible be given that the accused knew 
the person barbourul or protected to be an enemy, but if the fact of the 
harbouring or protecting is proved, the court may infer knowledge from 
the circumstances A similar observation applies to “ knowingly ” in (6) 

7 Voluntarily Proof of “serving with ” or “aiding” without any visible 
sign of compulsion appears to be sufficient to constitute a pnma facie case 
justifying a conviction if no rebutting evidence is given by the defence 

8 For definition of active Service, see s 189 

9 Paragraph (7) is confined to acts, neglect, or omissions which show 
cowardice, and the particulars of the charge must be framed accoidingly 
(see e g specimen charge sheet No 2, p 715) It must be shown that the 
accused, from an unsoldierlike regard for his personal safety in the presence of 
the enemy, failed in respect of some distinct and feasible duty imposed upon 
him by a specified order or regulation, or by the well understood custom of 
the service, or by the requirements of the case, as applicable to the position 
m which he was placed at the time Misbehaviour of any kind not evidencing 
cowardice cannot be charged under this paragraph 
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5. Every person subject to military law who on active service 
commits any of the following offences , that is to say, 

(1) Without orders 1 from his superior officer leaves the ranks 

in order to secure prisoners or horses, or on pretence 
of taking wounded men to the rear , or 

(2) Without orders 1 from his superior officer wilfully destroys 

or damages any property , or 

(3) Is taken prisoner, by want of due precaution, or through 

disobedience of orders, or wilful neglect of duty, or 
having been taken prisoner fails to rejoin His Majesty's 
service when able to rejoin the same , or 

(4) Without due authority 1 either holds correspondence with, 

or gives intelligence to 2 , or sends a flag of truce to the 
enemy , or 

(5) By word of mouth, or in writing, or by signals, or otherwise 

spreads reports calculated to create unnecessary alarm 
or despondency 3 , or 

(6) In action, or previously to going into action, uses words 

calculated to create alarm or despondency 3 , 

shall, on conviction by court-martial, be liable to suffer penal 
servitude, or such less punishment as is in this Act mentioned 

Note 

1 Without orders, without due authority As soon as pnma facie evidence 
negativing “orders” or “authority” is given, a court may convict unless the 
accused proves that he had orders or authority 

2 Owes intelligence to A man must he taken to intend the natural con- 
scqwnces of his actions, and the paragraph appears to be wide enough to 
cover the case of intelligence reaching the enemy through the capture or the 
re publicition (e g , by relmvcs or newspapers) of letters, sketches, photo¬ 
graphs, See Cvcrvont connected with the forces should recognise the grave 
danger of assisting the enciny by gossip, whether verbal or written, as to 
plans, prospects, opentions, numbers, <Lc As to “injurious disclosures’ 
gem r illy, see s to, and the Oltu la! Scciets Acts 1911 and 1920 as set out on 
p 8^5 et seq See also K R 521 , S22 

3 Para (5) The particulars of the charge must detail the reports alleged 
to hive been spreuf, and should indicate how they were calculated to cn ate 
unnecessary al irm or despondency A similar rtmark applies to a charge 
under para (6) It is not necessary to aver or prove that the reports were 
filst , imbed the truth may inen ase the offence, nor is it necessary to show 
that any effect was actually produced by the reports spread or words used, 
it could, however, seldom be expedient to try an othcer or soldier under this 
section for expressions which could not be shown to have had some effect 
The offence under para (5) may be committed either with reference to the 
tioops with whom the offender is serving, or with reference to the inhabitants 
of the country 


6.—(1) Every person subject to military law who commits 
any of the following offences 1 , that is to say, 

[Para (a) transferred to subs (2) by A and A F (A) Act , 1928] 
( b) Without orders from his superior officer, leaves his guard, 
piquet, patrol, or post 2 , or 

[Paras (c), (d) and (g) transferred to subs (2) by A and A F (A) 
Act, 1928 ] 

[Paras (e) and (f) transferred to subs (2) by A and A F (A)Act, 
1925 Subs (2) renumbered (3) by A and A F ( A) Act , 1928 ] 
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(h) By discharging firearms, drawing swords, beating drums, 
making signals, using words, or by any means whatever 8 , 
intentionally 4 occasions false alarms in action, on the 
march, in the field, or elsewhere , 6 or 
(*) Treacherously makes known the parole, watchword, or 
countersign to any person not entitled to receive it , or 
treacherously gives a parole, watchword, or countersign 
different from what he received 6 , or 

[Para (j) transferred to subs (2) by A and A F (A) Act, 1925 
Subs (2) renumbered (3) by A and A F (A) Act, 1928] 

(/«) Being a soldier acting as sentinel, leaves his post 7 befoie 
he is regularly relieved, 

[Para ( k ) (l) transferred to subs (2) by A and A F (A) Act, 
1928 ] 

shall, on conviction by court-martial, 

if he commits any such offence on active service, be liable 
to suffer death, or such less punishment as is in tins Act 
mentioned , and 

if lie commits any such offence not on active service be liable 
if an officer, to be cashiered, or to suffer such less punish¬ 
ment as is m this Act mentioned, and if a soldier, to suffer 
imprisonment, or such less punishment as is in this Act 
mentioned 

(2) Every person subject to military law who commits any of 
the following offences , that is to sa} , 

(a) Leaves his commanding officer to go m search of plunder 8 , 

or 

(b) Forces a safeguard 9 , or 

(c) Forces or strikes a sentinel , or 

(d) Breaks into any house or other place 10 in search of 

plunder 11 , or 

( e) Being a soldier acting as sentinel sleeps or is drunk on his 

post 7 , 

shall, on conviction by court-martial, 

if he commits any such offence on active service, be liable to 
suffer penal servitude, or such less punishment as is in 
this Act mentioned , and 

if he commits any such offence not on active service, be liable, 
if an officer, to be cashiered, or to suffer such less punish¬ 
ment as is in tins Act mentioned, and if a soldier, to 
suffer imprisonment, or such less punishment as is in 
this Act mentioned 

(3) Every person subject to military law who commits any of 
the following offences , that is to say, 

(а) By discharging firearms, drawing swords, beating drums, 

making signals, using words, or by any means whatever, 
negligently occasions false alarms in action, on the march, 
in the field, or elsewhere 13 , or 

(б) Makes known the parole, watchword, or countersign to 

any person not entitled to receive it, or, without good 


Part I 
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and sufficient cause, gives a parole, v atchv ord, or counter¬ 
sign different from what he received 13 , or 

(c) Impedes the provost marshal 14 or any assistant provost 

marshal or any officer or non-commissioned officer or 
other person legally exercising authority under or on behalf 
of the provost marshal, or, when called on, refuses to 
assist in the execution of his duty the provost marshal, 
assistant provost marshal, or any such officer, non-com- 
missioncd officer, or other person , or 

(d) Does violence to any person bringing provisions or supplies 

to the forces , or commits any ohence against the property 
or person of any inhabitant of or resident in the country 
in which he is serving 15 , or 

(c) Irregularly detains or appropriates to his own corps, 
battalion, or detachment any provisions or supplies pro¬ 
ceeding to the forces, contrai} to € \ny orders 16 issued m 
that respect, 

shall, on conviction bv court-martial, be h ible, if an officer, to 
be cashiered, or to suifii such less punishment as is in this Act 
mentioned, and if a soldi* r, to suffer imprisonment, or such less 
punishment as is m this Vet mentioned 


No IE 

1 flu. pumshm< nt foi. Inc offences Ini. nutiUon* 1 v mo verv with I\ 

iccoidmg ib the oik net s no < ominittcd on m Live suvicc m not on icti\' 

Mr\ic< , and when, i ram ib charg'd with cnnmiittmg an) of them on active 
service, those words liu.-t ilu a\o 1 m msf r i I m til cli i < 1 ol the dt hmtnm 

of active service, sic b IS 1 ) 

2 Pobl As us< cl with icspcct to an individual this word refers to the 
position oi place in which d nu\ he tht duly ot m othcer or soldier to be, 
especially when under arms, md with n '-pnet in p\i tir ular to a sentry, it 
applies to the spot where the stntiv i leJt to the nb irvmce ot his duties bv 
the officer oi N C O posting lmn ol to an v limits sp< 11 illy pointed out as his 
beat In determining what, m mv partn ulai < asi , is a post, the court will 
use then military knowledge b< ( note 7 below 

The place in which the p<.rs »n w is posted is material and should be stated 
in the charge 

3 The paiticulars of the ( h n m i-i t n d • \ n tl\ the signal made or 

the words used If means othu ihm wooU ir< usrd they must be specified 

briefly in the particulars of the <li u H < 

4 Intentionally See note b to s 1 and Ch VII, paia 23 

5 Where iclnnce is placed on the \ old 4 else when, 51 tlie place should be 
specified m the smte rue nt ot the ofh ikc 

6 Altho igh trcach^iy must be aveml in i ' h irgc under this paragraph, 
and want ot good and .mflicn nt cause in x charge under subs (3) (L>), the par¬ 
ticulars of the chaLge need not detail the circumstances ol the treachery or 
of the absence ot good and ^-u (lie lent cause Upon pi oof that the accused 
made known the watchword to i person not entitled to receive it, or gave a 
watchwoid diltcrent hom thatwhuhh* lcceivrd, the court will be at liberty 
to infer tjae licacherv or the absence ol good and sufficient cause, unless the 
accused i an show th it lie acted from good cause and not treacherously The 
particulars ot the charge must aver that the p* rson was not entitled to 
receive the watchword 

Watchword will include any authorised pass word not being parole or 
i ountersign which might, for example, be adopted lor a particular emerge.ncy 

7 Post See note 2 above ihe tact of a sentry not being regularly 
posted is immaterial if he is charged with an offence committed while on his 
post When, however, he leaves his post and commits an offence, it is 
always necessary to prove that he had been regularly posted A soldier is 
liable, if, being one ot the guard or body furnishing the sentrv for the post, 
he has undertaken the duty ot sentry, even though not posted m the regular 
way b) a N C O A sentr) found diuuk even a shoit distance from hts post 
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should be charged with leaving his post, he cannot properly be charged with 
being drunk on his post, though he may be charged with drunkenness, the 
pirticulars of the charge showing that he wa:> on duty at the time As 
to “stablemen ,*’ sec K R , 623 

8 Ihis paragraph, having regard to the special military significance of 
the teim “plunder,” is applicable only to ofhnrrs committed on active 
service Tor meaning of “commanding officer” sec Ch XI, para 6 

9 safeguard, A sah guard is a party ol soldiers df tachcd for the protection 
of some person or persons, or of a particular vill igi , house, or other pro¬ 
perty A single sentry posted from such party is still part of the safeguard, 
md it is as criminal to force him by breaking into the house, cellar, or other 
pioperty under his especial care as to force the whole party A man posted 
solely to control traffic is not a “safeguard” for the purposes of this provision 

10 The “other place” should be specified in the charge 

11 Plunder Sec above note 8 

12 Sec notes 3 and a ahovr I his paragraph applies only to false alarms 
unong the troops occasional mgligaitlv 

13 See note 6 above I his pingnph only difcrs from subs (1) (t) 
in the omission of the ticadurous char ictu of the oflcnce 

14 Provost marshal As to ippomtment and duties of provost marshals 
see s 74, and Ch IV, para 40 As s 71 only provides for the appoint¬ 
ments of piovost maishals and assistant provost mirshals abroad, a 
person should not be charged und< r this parignph when the offence is com 
mitted in the United Kingdom, in such ca^s tb< charge should be laid under 
s 8ors 9 (if applicable), or under s 40 I hecoui t may exeicisc their military 
knowledge as to whether a person w is a provost marshal, assistant pro\ost 
marshal or a person legally exercising authority under or on behalf of the 
provost marshal but it will be open to the accusal to show that the person 
he is chirgcd with impeding was not properly appointed provost marshal or 
assistant provost marshal, or was not legally exercising the above-mentioned 
authority 

15 Sfe Ch XIV, para 413 (footnote) It is frequently of the highest 
importance to conciliah the inhabitants of the country where the troops happen 
to be, and to induce them to bring piovision^ and supplies krom this point of 
view an offence which in other circumstances would be trivial, may require 
severe pumshriunt, as tor instance, if a trifling theft has the effect of dis¬ 
turbing the confidence of the inhabitants and end mgering the supplies of the 
army As an olfcnce under the paragraph will really be a civil oflence when 
not committed on active service, a pa son should not be charged under this 
paiagraph when the offence is committed in the United Kingdom or in anv 
other place where there is a civil court competent conveniently to deal with 
the case (see Ch Vll,para 3) On the other hand , on active service, offences 
which, if committed in the United Kingdom, would be tried by a civil court, 
may be better tried under this enactment The charge must set out the 
specific acts of violence or the specific oflence alleged to have been done or 
(omrmttf d 

16 fhc paiticulais of the charge must show how the act charged was 
lrngulir md contrary to orders 

Mutiny and Insubordination 

7. Every peison subject to military law who comm Is any cf 
flic following offences , that is to say, 

(1) Causes or conspues with any other persons to cause any 

mutiny or sedition 1 in any of His Majesty's military, 
naval, or air forces , or 

(2) Endeavours to seduce any person in any of His Majesty s 

military, naval, or air forces, from allegiance to Ilr 
Majesty, or to persuade any person in any of His Majesty 's 
military, naval, or air forces, to join in any mutiny or 
sedition 2 , or 

(3) Joirs m, or being present 3 does not use his utmost endeav¬ 

ours 4 to suppress, any mutiny 5 or sedition m any forces 
belonging to any of His Majesty's military, naval, or air 
forces, or 
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(4) Coming to the knowledge of any actual or intended mutiny 
or sedition in any forces belonging to any of His Majesty's 
military, naval, or air forces, does not without delay 
inform his commanding officer 6 of the same, 

shall, on conviction by court-martial, be liable to suffer death, 
or such less punishment as is m this Act mentioned 

Note 

1 See as to these offences, Ch III, paras 5-7 A man might be tried 
under this paragraph for conspiring to cause a mutiny though the conspiracv 
proved abortive, and no mutiny took place 

2 Civilians who endeavour to seduce any person serving in His Majesty’s 
forces bv sea or land from allegiance to His Maj<sty, or to incite any such 
person to commit any traitorous or mutinous prar tiLO, are liable on conviction 
bv a civil court to penal servitude for life under37 Geo III, c 70, as amended 
by 7 Will IV and t Viet c 91 

3 Doubts might well arise whether men present when a mutiny was being 
contrived or had actually begun were actually joining it or not This para 
graph providts th it if they are present and do not use the ir utmost endeavours 
to suppnss it th< v will Ik equ illy guilty as if they took that active part which 
oonstitutis joining in a mutmv Const quently, men present on parade, or 
present at t kit ntallv, or indut t d bv false pretences to attend a meeting, v\ here a 
mutmv is b< gun or contrived, will be guilt} of an offtnre under this piragraph 
although thty took no active pad, anti therefore tan hardly be said to have 
jomtd in tht mutmv If \ doubt exists as to whether anv individual did or 
did not take sut h an active part as to have jointd m the mutiny, he may be 
ehirgtd in alternative eh irgt s under para (1) and this paragraph 

4 Tins does not ncct ssardv mem the utmost of which a man is capable, but 
such ondtavour 1 ' as i mm might be rtasonablv and fairly expet ted to make 

5 Each one of a body of men not m irch mg, or not coming from their barrack 
room when duly ordeird, is guilty of mutiny, if he cannot show that his 
disobedience was or< tsioned soklv bv reason of compulsion 

6 This expression will include any prison having a military command 
over the ptrson who has knowlt dgc of the mutiny or sedition, and is not limited 
bv R P 129, see Ch \1, p ira 6 A private soldier, for example, would 
properly inform Ins serjeant, and inform ition ‘'o given would be held to be 
given to his commanding olhcer within the me anmg of the section 

8 —(1) Every poison subject to military law who commits 
an\ of the following offences 1 , that is to say, 

Strikes or uses or otters any violence 2 to his superior officer, 3 
being in the o' edition of his office, 4 
shall, on conviction by court-martial, be liable to suffer penal 
servitude or such less punishment as is m tins Act mentioned , and 

(2) Every person subject to militaiy law who commits anv oi 
i he following offences 1 , that is to say, 

Strikes or uses or offers any violence 2 to his superioi officci 3 
or uses threatening or insubordinate language 5 to Ins 
superior officer, 

shall, on conviction by court-martial, if he commits such offence 
on active service, be liable to suffer penal servitude, or such less 
punishment as is m this Act mentioned , and 

if he commits such offence not on active service, be liable, if an 
officer, to be casmcred, or to suffer such less punishment as is m this 
Act mentioned, and if a soldier, to suffer imprisonment, or such 
less punishment as is in this Act mentioned 

Note 

1 Sec s 56 (4a), (4n), (4c), under which an accused charged with striking 
may be found guilty of using or offering violence, if charged with using 



ARMY ACT 


433 


violence, may be found guilty of offering \ »oknce , and if charged with using 
threatening language, may be found guilty of using insubordinate language 

2 < tiers an\ vtolence These wonts include any defiant gesture or act which 
if completed would end in actual violi nee but do not extend to an insulting or 
impertinent gesture or act from Which vioU nee could not result Tort xainple, 
a soldier throwing down his arms or bis equipment on parade, or throwing 
away his cip or licit in m impertinent mantur, but in smh a direction that 
♦hey conld not strike a sup< rior, could not be deumd to offer violence within 
the m< aning of this enaclim lit So also a man sinking his fist, or < vt n draw mg 
a bayonet, or otherwise making a show of violence aginist a superior, behind 
the bars of a cell or at such a distance tint striking linn w is a 1 the moment 
impossible, is not guilty of offering violence On die other hind, throwing 
a missile would be “using’ or “uflcring 1 violence according to the results, 
and pointing a loaded hreann at a superior would b< 1 olhrinP* violence 
Pointing an unloaded firearm should be charged under s 40 , unit ss threatening 
or msuhordm ite langu igc is us« d 

If the violence be used in self defence, for mstince, if it be shown that it 
wa« necessiry, or that at the mom' lit the accused had re ison to believe it 
was necessary for his actual protection from injury, and tint he us« d no 
more violence than was reason ibly necessary for this purpose, he is legally 
justified in using it, and commits no offence 

Piovocation is not i ground of at quit til but tends to mitigate the punish¬ 
ment, evidence of provocition if bndcicd must lluretoie be admitted 

3 Superior ojjicer I his expression in this section moms not onlv a 

superior in rank as defined tq s (7) but dso a senior in the smae grade 

where th it semont> gives power of comm md according to the usiges ol the 
service, but one private soldier can never lie tin ' sup< i mr nlfie or' 1 of another 
The court dioiild be silistud, before couvution that the accused knew the 
person with respect to whom the e>M< nee w is committed to be a superior 
officer If the superior did not we ir the msignu of Ins rank, and w is not 
personally known to the ionised evidence would be rucessirv to show that 
the accused was otherwise aware of Ins lx mg his sup« nor otheer Where the 
accused is charged with an ofl< ne e eg mist a Mipt i lor offie ir w ho is of the same 
grade, evidence must be adduced to show tLut Uk Utter is senior to the 
accused 

A militiry policeman is not, as such, the superior officer of a private 
soldier When a soldier, who is ar-istid for diunke nncss, strikes a N C 0 
(being his superior olheer) of the mihtarv polite md is brought to trial, the 
convening olhctr will consider accoiding to Liu partieuUr circumsta ices, 
whetht r it is necessary or expedient to eh irgt the soldier with tin graver oll< nee 
of striking his swpenor oflictr, or whether the cist would be met by chirgm; 
the accused with one ol the loss sci ions ofuucts -ptcifud in s 10 (2) or (3) 

See generally as to oifencts against Mipcriois, K R , hl9 

4 In the execution of In ojjiu It is dilheult iLCuritely to defmt these 
words, but the military knowledge and < xpu itnc< ol llit immbtisof a court- 
martial will enable them in most instances i tidily to dcttrminc whither the 
aiperior is or is not in the c« tut ion of Ins office An officer in pf tin clothes 
may undoubtedly be in the txu ution ol his olfue, but whne tlie officer is m 
plain clothes, it becomes ntcessiry to prove some knowledge on the part of 
the soldier at the time of ottering the \ loknee that the person assiulted w^as 
an officer, which is not the case whcie tin officer in uniform On the other 
hand, there may be circumstances in which an officer in uniform is not in the 
i xecution of his office It may be taken in general tint striking or using 
violence to any superior officer by a soldur ovci whom it is at the time the 
duty of that superior othcei to maintain discipline, would be striking or using 
violence to him in the execution of hts office 

5 1 hreatemng or insubordinate lanpuagt. Win re the charge is for using 
threatening or insubordinate language the particulars ot the charge must stat 
the expressions or their substance, and the superior to whom they were 
addressed 

Expicssions used merely for exculpation would not be punishable under 
this section It has beta ruled that “expressions, however offensive to a 
superior, that are used (l) in the course ol a judicial inquiry, (2) bv a party 
to that inquiry, and (3) upon a matter pertinent to and bona fide for the pur 
poses of that inquiry, as, for instance, the credibility of a witness, are pnvi 
leged, and cannot be made the subject f a criminal charge ’’ 

Expressions used of a superior ofhcci and not Aithm his hearing, or which 
cannot be proved to be used to a superior olheer, must be charged as an 
offence under s 40, and not under this s^ctioD, but the use ol threatening 


Part T 
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Part I or others ise insubordinate language regarding one superior to (in the sense 

_ that it is intended to be heard by) another superior constitutes an oifence of 

as 8 9 “ usm £ insubordinate language*’ under this section 

The woids must be used with an insubordinate intent, that is to say, they 
must be, cither in themselves, or in the manner oi circumstances in which 
they are spoken, insulting or disrespectful, and in all cases it must reasonably 
appear that they were intended to be heard by a superior 

As to the use of coarse and abusive language by a man when drunk, see 
Ch III, p ins 47, 48 , and for general observations on insubordinate language, 
_.ee Ch V , paia 71 

Improper language which does not amount to insubordinate language, or 
cannot be proved to have been used to a superior officer, must be charged under 
s 40 

Disobedience 9 — ( 1 ) Every person subject to military law who commits 
officer** 10 * th° following offence , that is to say. 

Disobeys 1 in such manner 2 as to show a wilful defiance of 
authority any lawful command 3 given personally 4 In 
his superior officer 5 in the execution of his office, 6 whctlin 
the same is given orally, or in writing, or by signal, or 
otherwise, 

shall, on conviction by court-martial, be liable to suffer penal 
servitude or such less punishment as is m this Act mentioned , and 

{'l) Every person subject to military law who commits the 
following offence , that is to say, 

Disobeys 1 any lawful command 7 given by his superior officer, 5 
shall, on conviction by court-martial, if he commits such offence 
on actrve service, be liable to suffer penal servitude or such ^ss 
punishment as is in this Act mentioned , and 

if he commits such offence not on active service, be liable, 
if an officer to be cashiered, or to suffer such less punishment as 
is in this Act mentioned and if a soldier, to sufici imprisonnii nt or 
such less punishment as is in this Act mentioned 


Now 

1 The disobedience must be immediate or proximate to the command, and 
actual non compliance must be proved A man wlio “[ will not do it” 
docs not nece^sanly disobey A man who when ordered to do i duty at a 
future time savs “I will not do it,” does not thereby commit an offtnre under 
this section, though hemay be liable under s 8 (2) Sit Ch III, pari 11 

An omission ansing from misapprehension or forgetfulness i, not an offmu 
under this section Nor is the act of a soldier who declines to si^n his accou iti 
upon the ground that they are incorrect Nor is failure to obey a comm nul 
where obedience would be Dhvsicallv impossible 

Religious scruolcs liowcva bond fide , are no excuse for neglect or refusal 
to obey orders 

2 Disobeys tn s ich manner any lawful command SeeCh III, paras 10-14 
The particulars of the charge must specify the command, and state th it it w is 
given personally, and must show the minm i in which the disobedience showed a 
wilful defiance of authority The particulars should also show how the 
superior officer was in the execution of his office (see note 4 to s 8, and specimen 
charge-sheets Nos 19 and 22, pp 718 9), but the court may make use of their 
military knowledge for determining whether the superior officer was m the 
execution of his office, and whether he was a superior officer who by vntue of 
his office was authorised to give such a command 

3. Laivfulcommand The command must be one relating to military duty, 
that is to say, the disobedience of it must tend to impede, delay, or prevent i 
military proceeding Thus, a command given by an officer to his soldier 
servant to perform some domestic office not relating to military duty is not a 
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lotnmand within the meaning of this section A soldier who itlubc*> to tiki i'art I. 

a letter relatin to private theatricals upon the older of a N C O docs not' _ 

disobey a lawful command Q ^ 

With icgard to tbt performance of duties while under arrest, sec Is. R 540 ss o 
A convalescent patient may lawfully be ordered to assist the hospital staff 
by doing such fatigue work as h< may be fit for, or for the good of his health to 
occupy himself with some prescribed form of handiwork 
A soldier may lawfully be ordered to have his hatr cut 

A civilian cannot give a "lawful command" to a soldier employed under 
him, eg , in a pay office, but it ma\ well be the soldier's duty as su< h to do 
the aci indicated, ip irt fiom any order, and, if so, he may be puin Led for 
not domj, so undt r s 40 

Vs to orders to undeigo medical treatment, ^re s IS (3) and note 
*Vs to disobedience of general or garrison ot lers, see s 11 
It was held in War ten v Bailey (1815) 4 M & S 400, that msub 
oidiuaU discussion (with other X C Os ) of an illegal order was a btcich ot 
t )od ordei and military discipline 

4 V command does not c< ise to be given “personally ” because ,t is ^lven 
ft a number of inm at om time 

*> Toi the meaning of the cxpros-uori ‘super or ofhcti," sec note i to s S 
h In the execution of his office See note l ibove, and note 4 to s b 

7 hii>obe\ mg lattful comn and See note 3 above 

lo < V iblish in olfenet under this sub section, it is not requisite to piovi 
t 1 at the command w is given p<rbOiiaIlv by a superior It is sufficient to 
show tint it w is given bv the di putv or agent of a superior, whom, according 
to the us iges of the servnc or otln i wne, the accusfd might reasonably suppose 
to hive bem duly authorised to notify to him the comm ind of his superior 
But it must be a specific comm ind to an individual, and must be given as btm e 
the lommmd of a superior who by virtue of his office or otherwise was au¬ 
thorise! to give sm h i (oTiirniud 

An oliiu r k fusing to go into hospital win n ordered could be charged under 
this sub section 

10 1 very person subject to military law who commits any insubordma 
of tlie following offences , that ls to ^ay, tlon 

(1) Being concerned in any quarrel, fray, or disorder, refuses 

to obey any officer (though of inferior rank) who oiders 
him into arrest, or strikes or uses or offers violence to 
any such officer 1 , or 

(2) Stukes or uses or offers violence to any person, whether 

subject to military law or not, in whose custody he is 
placed, and whether he is or is not his superior officer 2 , or 

(3) Resists an escort whose duty it is to apprehend him or to 

have him m charge 3 , or 

(4) Being a soldier, breaks out of barracks, camp, or quarters, 4 
shall, on conviction by court-martial, be liable, if an officer, 
to be cashiered, or to suffer such less punishment as is in this 
Act mentioned, and if a soldier, to suffer imprisonment, or such 
less punishment as is in this Act mentioned 

Note 

1 A person miv be charged under this paragraph whether the ofheer who 
ordered him mto arrest wis, yf inferior or superior rank, but where the officer 
was of superior rank the offender rnay be charged under s 8 or s Only 
officers should be charged under this paragraph 

2 It will he observed that a charge may be laid under this paragraph for 
assaulting a civilian policeman, if the peison committing the assault is 
subject to military law, and has been placed in the policeman’s custody bv 
an officer, warrant officer, or N C O 

3 Thv. resistance may be passive A man lying down and refusing to 
move, if phjsicalh able to move, “resists” Threats and a threatening 
attitude which in fact deter an escort from arresting a man may amount to 
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Part I. “ resisting ” the escort The particulars of the charge should specify the nature 

_ of the resisUru e (see specimen charge sheet No 26 p 719) T he court will 

88 jo | * use their milll iry knowledge to determine whether it was the dutv of the escort 
* to apprehend the act used or to have him in ch irge JJreikmg awa\ from an 
cstort is not by itself an offence under this section, but may be charged under 
s 22 

4 Breaks out of barracks , &c This offence consists m a soldier quitting 
barracks., &c , at a time when he hid no right to do so, eithtr hi cause he was 
on duty or under punishment, or because of some regulation or order, and 
it is iminatirnl whether the offence was mimgrd by violence, stratagem, 
disguise, or simply by walking past a sentry unnoticed The mode in which 
the ut was fffectid will, however, assist a C O in determining whether to 
deal with it as a mere breach of discipline undfr this pingnph, or to reserve 
it for trial as amounting to desertion Iht particular of the charge must 
show that the absence from banacks, &c , was without pumission, or other¬ 
wise unliwtul 

If the ch irge be for breaking out of ban-irks, it must be proved that the 
iccused lilt the conhnrs of the bn ricks as chirgrd and so also if the charge 

for breaking out of camp A c h irge of bnaking out of quirters would 
hold good m the case of a man quartered m on< pirt of a biiTack md improperly 
leaving tint part for anotht r pari whtre he hid no right to be 

A soldii r who brr iks out of hariaiks, camp or quarters, and remains 
absent for some tune should, if brought to trial bv court martial, be charged 
only witl di si rtion or abv ncc without leive (s 12 or s IS) , and if he w is a 
defaulter at the tune, the fact should be stated m thepaiticulars of the charge 
See K R 649 

obey C gai° ^ Every person subject to military law who commits the 
rison or other following offence , that is to say, 

0i ieu neglects to obey anv general or garrison or other orders, 

shall, on conviction l>\ court-martial be liable if an officer, to be 
cashiered, or to suffer sin h less punishment as is in tins Act 
mentioned, and it a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 

Provided that the expression ' general orders' 1 in th s section 
shall not include His Majesty’s regulations and orders fo r the 
army or anv similar ordir in the nature of a regulation published 
for the gcneiai mtoimation and guidance of the aimy 

Note 

The orders specified in this section are standing orders or orders having 
a continuous operition, wheilur g-nrisou or regimental or of a like nitnre 
Disobedience of i spirjfic ord< i m the n lturo of a romm ind ijiust be dealt 
with mult r $ 9, and non compli hk c , through (orgt tfulm ss or n< ghgern e, with 
an order to do some *>pu ifu ut at a future time under s 40 

Ignorance of the order is no excuse if thp order is one which the a< cused 
ought m the ordin ir> loursc to know Hut a misippn hension reisonibly 
arising from w int of rlearniss in tin order a ground for (xrulpitinn The 
existence of the orders and the fit t of the mglecl must be pro\rd A copy 
of the order contravened must lie produced on odh to the court md the court 
will make i m ord in the prore* dingv oi its havinp been so product d , a written 
order cannot be proved b\ ora) bsiminn\ \ valence must also be given to 
show that th( order was duly poster! (s^< K R 71 and IW>2) or brought to the 
notice of the arr used, or that he w is olli* ivuse in l position to hr acquaintrd 
with its contends Disobedience of a K R maj be punished iindu s 40, 
but if a K R is publishc d as a regmu nU I order, it at quin s also the rfinracter 
of a regimentaJ order, and disobedience to it may be punished under this 
section 

The offence of concealment of venereal disease by a soldier is to be dealt 
with under this section K R 529 
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Part I. 

Desertion, Fraudulent Enlistment, and Absence without Leave “71 

s 12. 

12 . — ( 1 ) Every person subject to military law who commits Desertion 
any of the following offences , that is to say, 

(а) Deserts 1 or attempts to desert 2 His Majesty’s service , or 

(б) Persuades, endeavours to persuade, procures or attempts 

to procure, any person subject to military law to desert 
from His Majesty’s service, 

shall, on conviction by court-martial— 

if he committed such offence when on active service 3 or under 
orders for active service, be liable to suffer death or such 
less punishment as is in this Act mentioned , and 

if he committed such offence under any other circumstances, 
be liable for the first offence to suffer imprisonment or 
such less punishment as is m this Act mentioned , ond 
for the second or any subsequent offence to suffer penal 
servitude, or such less punishment as is in this Act 
mentioned 4 

(2) Where an offender has fraudulently enlisted once or oxtener, 
lie may, for the purposes of trial for the offence of deserting or 
attempting to desert His Majesty’s service, be deemed to belong 
to any one or more of the corps to which he has been appointed 
or transferred as well as to the corps to which he properly belongs , 
and it shall be lawful to charge an oflender with any number of 
offences against this section at the same time, and to give evidence 
of such offences against him, and if he be convicted thereof to 
punish him accordingly , and further it shall be lawful on convic 
tion of a person foi two or more such offences to award him the 
higher punishment allowed by this section for a second offence as 
if he had been convicted by a previous court-martial of one of 
such offences 4 

(3) For the purposes of the liability under this section to the 
higher punishment for a second offence, a previous offence of 
fraudulent enlistment may be reckoned as a previous oifence 
under this section 4 


Note. 

1 See Ch III, paras 17-26, K R , 581-597 

Upon a charge of desertion the particulars should state, and the prosecution 
should prove, both the date when the absence began, and the date when It 
ended (by return, surrender, apprehension, or re-enlistment) It is not 
sulficicnt to allege and prove absence “on or about” a certain date, or “from 
some date subsequent to ” 

To establish desertion it is necessary to prove some circumstance Justifying 
the mlerence that the accused intended not to return to military duty in any 
corps, or intended to avoid some important particular service, such as active 
service, embarkation for service abroad or service in aid of the civil power 
If the basis of the charge is an intent to avoid embarkation, or some other 
special duty or service, the particulars should contain an allegation to this 
eJfect 

In order to establish in evidence that a soldier has deserted or attempted to 
desert “ when under orders for embarkation,” the original or a certified true 
copy of orders detailing the accused for embarkation must be produ< ed by a 
witness on oath, and evidence must be given that the orders were duly posted 
or brought to the notice of the accused, or that he was otherwise in a position 

( 1210 ) 
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to be acquainted with their contents (see K R 1099, 1100) This would not, 
however, exclude proof of verbal orders for embarkation given by a C O in 
an emergency 

Personal warning and acknowledgment of such warning in accordance with 
K R 1099 should also be proved whenever possible 

If a man warned for a draft overstays his “draft leave, * * even though he 
docs not know the exact date fixed for sailing, it will be open to the court, if 
the circumstances warrant it, to infer that he intended to escape the important 
service on which he was ordered and to convict him of desertion 

A person charged with desertion may be found guilty of attempting to 
desert, or of being absent without leave, and a person charged w ith attempting 
to desert may be found guilty of desertion, or of being absent without leave 
(s 56 (3) (4), see also in connection with findings of absence without leave, 
note 1 to s 161) 

As to forfeiture of prior service on conviction for desertion or fraudulent 
enlistment, sec ss 79 (2), 84 (2), and notes , as to forfeiture of pay on con 
vietton for desertion, see s 138 (1) and P W 879 (a) , as to liability to general 
service or transfer on conviction or confession of desertion or fraudulent 
enlistment, sec s 83 (7), as to liability to transfer of soldier delivered into 
military custod> or committed by a court of summary jurisdiction as a deserter 
see s 83 (8), as to descriptive reports of deserters, escorts, and generally, sec 
K R , 581-597, and as to inquiry into absence and confession of desertion or 
fraudulent enlistment, see ss 72, 73, and R P 125 

Any person who falsely represents himself to any authority to be a deserter 
may be sentenced by a civil court of summary jurisdiction to imprisonment, 
with or without hard labour, for anv period not exceeding three months, 
(s 152), see also as to punishment by a like court of persons inducing officers 
or soldiers to desert, s 153, and as to the apprehension of deserters, s 154 

As to i false statement bv a soldier to his C O that he has been guilty of 
desertion or fraudulent enlistment, see s 27 (3) 

As to desertion by men of the rcriitorial Army, see T R F Act, s 20 

When under K R 616 (5) a superior officer directs the case of an offender 
against whom a charge of dpsertion has been preferred to be summarily dtsposed 
of, he should order the offence to be disposed of as one of absence without 
leave 

2 Attempt to desert To estiblish an attempt to desert, some act which, 
if completi d, would constitute desertion, as above described, must be proved 
A mere intention to desert docs not amount to an attempt to desert 

3 On active service See note 1 to s 6 

4 If the accused is put on his trial fur two offences of desertion, or for 
fraudulent enlistment and desertion, and it io desired that the higher punish¬ 
ment allowed for a second oftenc^ should be awarded, the charges must be on 
separate charge sheets, and the trials distinct, though they may be held before 
the same court To enable the pumshun nt of penal servitude to be awarded, 
the court must, of course, bi a general court martial, or, if on active servin , 
a field general court martial For the general principles to be adopted m 
connection with the placing of charges in separate charge sheets, see note 
1 to R P 62 

The case is similar where the charge is for fraudulent enlistment under s 13, 
but m that cast, if he has deserted first, and fraudulently enlisted afterwards, 
he cannot be awarded the higher punishment unless he has served between the 
date of the desertion and the date of the fraudulent enlistment (s 13 (2) (3)) 

For example, if a soldier deserted on the 1st October, 1920, and was 
apprehended, convicted, and punished, and after undergoing his punishment 
returns to the ranks, and on the 10th March, 1923, fraudulently enlists, 
then, on conviction for such fraudulent enlistment, he can be sentenced to 
penal servitude, just as if the former conviction for desertion had been a 
conviction for fraudulent enlistment If, however, a soldier who deserted 
on the 5th January, 1923, and is not apprehended, abandons his intention 
of permanently quitting the service, and fraudulently enlists on the 15th 
July, 1923, then, although he may be convicted both of the desertion and oi 
the fraudulent enlistment, he cannot be sentenced to penal servitude for the 
fraudulent enlistment, as the desertion was his absence “next before the 
fraudulent enlistment,’* and the exception ms 13 (3) applies 

Where the desertion and fraudulent enlistment form in effect one trans 
action, the man should not as a rule be tried for both offences 
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13 — (1) Every person subject to military law who commits Parti* 
any of the following offences , that is to say, — 

(а) When belonging to either the regular forces, or the territorial Fr * # d *,^ t 

army when embodied, 1 without having obtained a regular eiUMment 
discharge therefrom, or otherwise fulfilled the conditions 
enabling him to enlist or enrol, enlists 2 or enrols himself 
in His Majesty's regular forces 3 or in any force raised in 
India or a colony , or 

(б) When belonging to the regular forces without having 

fulfilled the conditions enabling him to enlist, enrol, 
or enter, enrols himself, or enlists in the territonal army 
or in any of the reserve forces, or in the Air Force, or 
enters the Royal Navy, 4 

shall be deemed to have been guilty of fraudulent enlistment, 5 
and shall, on conviction by court-martial, be liable— 

(1) for the first offence to suffer imprisonment, or such less 

punishment as is in this Act mentioned , and 

(n) for the second or any subsequent offence to suffer penal 
servitude, or such less punishment as is in this Act 
mentioned 

(2) Where an offender has fraudulently enlisted on several 

occasions he may, tor the purposes of this section, be deemed to 
belong to any one or more ot the corps to which he has been 
appointed or transferred, as well as to the corps to which he 
properly belongs , and it shall be lawful to charge an offender 
with any number of offences against this section at the same 
tune, and to give evidence of such offences against him, and if 
lie be convicted thereof to punish him accordingly, and furthei 
it shall be lawful on conviction of a person for two or more such 
offences to award him the higher punishment allowed by this 
section for a second offence as if he had been convicted by a 
previous court-martial of one of such offences 6 / 

(3) Where an offender is convicted of the offence of fraudulent 
enlistment, then for the purposes of his liability under this section 
to the higher punishment for a second offence, the offence of desert¬ 
ing or attempting to desert His Majesty's service may be reckoned 
as a previous offence of fraudulent enlistment under this section, 
with this exception, that the absence of the offender next before 
any fraudulent enlistment shall not upon his conviction for that 
fraudulent enlistment be reckoned as a previous offence of deserting 
or attempting to desert 6 

Note 

1 The particulars of the charge must specify the force to which the accused 

belonged at the time of his enlistment A member of the Territorial Annv 
enlisting when the Territorial Army is not embodied, cannot be charged 
under this section, though he may be charged under s 33 for making * false 
answer ) ^ 

2 A copy or duplicate of the attestation paper is proof of enlistment 
(s 163 (1) (a)) 

3 I his sub-section covers the case of a soldier of the Royal Marines who 
enlists m the regular forces while a deserter or an absentee from one of His 
Majesty’s ships See proviso (a) to s 179 (15) 

4 Subs (1) (6) covers the case of a soldier who enters the Royal Navy or 
enlists in the Royal Air Force, but subs (1) (a) does not cover that of a sailor 

(1210) P 2 
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Part I. or airman who enlists in the- Army Such cases can be dealt with under s 33 

_ 5 For forfeiture of sauce oil conviction for fraudulent enlistment, see 

l-j |e ss 79, 84 (2) and 161 

ss iJ'iD Where a soldier is charged with fraudulent enlistment, by reason of which 
he his obtained a free kit of necessaries, the receipt of that free kit must be 
tin nttoned m the particulars of the charge and (unless the accused pleads guilt>) 
proved in evidence in order to on ible the court to sentence him to a deduction 
fro n his pay as compensation for the free kit of necessaries, but the charge of 
fraudulently obtaining a free kit of necessaries cannot by itself be maintained, 
see R P 13 (F), K R , 624, and R P , App I, notf as to use of Forms of 
Charges (23), p 701 Fh^ issue of a free kit of necessaries may be proved bv 
a copy of a record thereof in the regimental books (s 163 (1), (g) and (/?)) 

6 As to convietion for two offences, and the punishment for the second 
offence, see note 4 to s 12 

For references to further provisions of the Art as to fraudulent enlistment 
and deseition, see note 1 to s 12 See also Ch III, paras 26 and 27 

Assistance of 14 Every person subject to m litary law 1 who commits any 

vance^t of tiie following offences , that is to say, 

desertion* (i) Assists 2 any per on subject to military law to derert His 
Majesty’s service , or 

(2) Being cognizant of any desertion or intended deser ion 
of a person subject to m litary law, does not forthwith 
g ve notice 3 to his commanding officer, 4 or take any steps 
m his power 5 to cause the deserter or intending deserter 
to be apprehended, 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 

Note 

1 As to similar offences by civilians, see s 153 

2 It must be proved that the accused knew that the assistance given by 
hun was for the purpose of the desertion 

3 Does not forthwith give notice Ihe time it which the accused became 
cognizant of the desertion, and, if he gave notice to his C O , the time it 
which he gave notice, are material, and should be specified m the charge 

4 Commanding officer lhis includes any person having military command 
over the accused Ihe court may use then military knowledge in determining 
whether the person is for this purpose a commanding officer or not Sec 
Ch VI, para 10, and note 6 to s 7 

5 If the charge is under the latter part of (2), the particulars must allege 
the steps which it was in the power of the accused to take in order to cause 
the deserter, or intending deserter, to be apprehended 


Absencefrom 15 . Every person subject to military law who commits any of 
l d eave WlthOUt the following offences , that is to say, 

(1) Absents himself 1 without leave 2 , or 

(2) Fails to appear 2 at the place of parade 3 or rendezvous 

appointed by his commanding officer, or goes from them c 
without leave before he is relieved, or without urgent 
necessity 2 quits the ranks , or 

(3) Being a soldier, when m camp or garrison or elsewhere, 

is found bevond any limits fixed or in any place prohibited 
by any general garrison or other order, 4 without a pass 
or written lcav e from his commanding officer 6 , or 

(4) Being a soldier without leave from his commanding officer, 8 

or without due cause, 3 absents himself from any school 
when duly ordered to attend there. 
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shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 

Note 

1 Absents himself See Ch III, paras 17-24, as to the apprehension of 
absentees without leave, see s 154, see also note 3 to s 22 with regard to a 
soldier who escapes from airest and then absents himself without leave For 
forfeiture of pay on conviction for absence without leave, see ss 137 and 138, 
and the Pay Warrant 

A soldier tried for desertion or attempted desertion may, under s 56, be 
found guilty of absence without leave, but if only charged with absence 
without leave he cannot be convicted of desertion or attempted desertion 
When a soldier has been absent without leave for 21 clear days a court of 
inquiry will be assembled (s 72) See also K R 581 et seq , 742, R P 125 
The absence must be from the place where it is his duty to be, and where he 
ought to be found if wanted Usually it must be absence from his barrack, 
camp or station, but if his duty is to be m one part of the barrack, ard h( 
cannot be found when wanted, his absence from a part only of the barrack 
may amount to absence without leave 

The particulars should state the date when the absence began, and the date 
when it ended (by return or arrest) If the hour ol his absence is material foi 
the purpose of proving a day’s absence (see s 138 and note, and s NO), the 
hours or his departure and return must also be stated in the particulars 
Involuntary absence due, for example, to illness or arrest by the civil power, 
is not ordinarily an offence under this section, but inability to return owing 
to drunkenness (which is an offence against the Act) is no excuse Where the 
absence was originally voluntary and subsequently becomes involuntary, the 
length of the absence without leave must be reckoned only to the time when 
the absence becomes involuntary Conversely, absence originally involun¬ 
tary, may become an offence under this paragraph if the person charged fails 
to return to duty at the earliest possible moment 

As soon as an absentee is taken into custody (either civil custody, or open 
or close arrest), whether on surrender or on apprehension, his absence ceases 
to be voluntary, K R 567 If, however, he is merely ordered (e g , by an 
assistant provost marshal or railway transport officer) to rejoin his unit at 
once, his absence without leave continues until he so rejoins 

In cases where a soldier on leave has lost his return ticket or has not 
sufficient funds to purchase a ladway ticket, and is consequently unable to 
rejoin his unit before the expiration of his leave, the delay m rejoining may 
be dealt with, subject to the discretion of the officer disposing of the case, as 
absence without leave, notwithstanding that the soldier may have reported 
to the local military or police authorities 

If an officer is told that orders as to reporting will be sent to him at home, 
it is his duty to ask for orders should none reach him within a reasonable time 
Otherwise he may be treated as absent without leave after the date when any 
honest and reasonable man would have recognised that such orders would 
normally have arrived 

Leave of absence is not effective until it is notified to the applicant A 
person who goes away in expectation of his application being granted, but 
without waiting to know the result of it, may be convicted of absence without 
leave, although m fact the leave asked for has been granted 

A member of the Territorial Army, who, while out for annual training in 
camp, absents himself without leave, would be liable under this section 
See also T R F Act, s 20 * 

2 In charges under this section the court may look to the accused to give 
evidence of his “leave,” “urgent necessity” or “due cause,” as soon as the 
prosecution have given evidence establishing his absence, failure to appear, 
&c , and raising the inference that he had no leave, &c 

3 The particular paiade should be specified, so that the accused may be 
ible to show, if he can, that he was not by order or custom, or for other 
icasons, bound to attend that parade It must be proved that the accused 
h id actual or constructive notice of the time and place appointed by the C O 
But the place for the parade need not have been specifically mentioned if it 
can be proved that it was well understood and known to the accused Such 
a charge can seldom be preferred with safety unless orders stating both the 
time and place of parade can be produced, and if any difficulty arise the 


Part I. 
s 15. 
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Part T. charge should be laid under para (1), if the evidence will support the charge 

A soldier absent without leave is not also liable to trial for lading to attend 
parades, &c , during the period of his absence, but he mav be tried on alter 
8S 15-17 native charges for both offences A soldier absent from parade owing to 
drunkenness should be charged under s 19 and not under this paragraph 

4 Ignorance of an order, of which he ought to be aware, although it may 
mitigate the punishment, does not exculpate the accused But misapprehen¬ 
sion reasonably arising from want of clearness in the order may be a ground 
of exculpation (See also note to s 11) 

5 Any officer having command over the accused and authority to grant 
leave will be a commanding officer within the meaning of paragraphs (3) and 
(4) This matter can therefore be determined by the military knowledge 
of the court 


Disgraceful Conduct 

ISduct°oi Every officer who, being subject to military law, commits 

officer the following offence , that is to say, 

behaves in a scandalous 1 manner, unbecoming the character 
of an officer and a gentleman, 
shall, on conviction by court-martial, be cashiered 2 

Note 

1 Scandalous conduct may be either of a military or social character 
But a charge of a social character is not to be pnfcired under this section, 
unless it is of so grave a nature as to render the officer deserving of being 
cashiered, and therefore scandalous in respect of his military character 
Social misconduct which is not so grave as to bring scandal on the service 
should not be made the ground of a charge against an officer, but may well form 
the subject of reproof and advice on the part of his C O or some other superior 
officer 

The addition of an alternative charge under s 40 will meet a case where 
the evidence, as ultimately given before the court, may justify a more lenient 
view of the case 

As a rule a charge should not be preferred under this section in the case of 
an act or neglect which amounts to any one of the specific offences dealt with 
m ss 4 to 15 and 17 to 39 Thus, m cases of drunkenness, whether on duty 
or not on duty, the charge should be preferred under s 19, and in cases of 
disgraceful conduct, as provided for ms 18 

2 It is important to note that m case of a conviction under this section, 
cashiering is the only punishment which can be awarded by the court, (see, 
however, s 57 with regard to commutation or remission of such a sentence) 


17. Every person subject to military law who commits any 
of the following offences , that is to say, 

Being charged w ith or concerned m the care or distribution 
of any public or regimental money or goods, steals, 
fraudulently misapplies, or embezzles the same, or is 
concerned in or connives at the stealing, fraudulent 
misapplication, or embezzlement thereof, or wilfully 
damages any such goods, 

shall, on conviction by court-martial be liable to suffer penal 
servitude, or such less punishment as is in this Act mentioned 

Note. 

At home stations, in all cases of fraud—but not of simple theft—the charge 
and summary of evidence must be submitted to the Judge Advocate General 
before the trial is ordered (K R 630 ) 

The meamng of “ theft, 0 “ fraudulent misapplication *' and “ embezzle¬ 
ment M is dealt with in Ch III, paras 30-35 , see also Ch VII, paras 50-55 
bee specimen rbargt* Nos 43-47, pp 722-3 Under s 56, a person charged 
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with theft may be convicted of embezzlement or fraudulent misapplication, Part I. 

and if charged with embezzlement he may be convicted of theft or of fraudulent _ 

misapplication « 7 «a 

This section does not apply to ordinary thefts or to such thefts as are dealt 3 * * 

with in s 18 (4), but to those more serious offences committed by persons m 
a position of trust in relation to public or regimental property, where placed 
under their charge 

The particulars of the charge must show m detail that the accused was 
charged w ith or concerned in the care or distribution of the money or goods 
alleged to have been stolen, fraudulently misapplied or embezzled (see speci¬ 
men charge sheet No 43, p 722), but the court may use their military know¬ 
ledge to determine that the accused, if holding a particular office, was, by 
virtue of his office, so charged or concerned A sentry posted over a place 
containing public property would not be “charged with” the care of the 
property within the meaning of this section 

Ihc expression “charged with” means officially charged with, that is to 
sa> , in virtue of the public office which the accused formally holds A corporal 
entrusted by a Serjeant for his own convenience with public money should not 
be charged under this section, although he might be convicted under s 18 
If the charge is for fraudulent misapplication or embezzlement, it should 
allege that the property was improperly applied for the use of the accused 
himself or some other person (as the ease may be), and not for a public purpose 
If no evidence is forthcoming as to the particular mode of misapplication, the 
court may, in the absence of explanation from the accused, infer that the 
property was misapplied from the fact of its not having been propeil> applied 
Each instance of theft, embezzlement or fraudulent misapplication should 
be in a separate charge 

A mere error or irregularity in accounts, or a mistaken misipplication of 
money or goods, does not constitute an offence under this section I here 
must be an intent to defraud on the part of the accused, either for the benefit 
of himself or somebody else, and this must be particularly recollected in the 
case, for example, of a N C O’s accounts getting into confusion through the 
neglect or carelessness of superiors 

As to holding a court of inquiry on discovery of loss of stores, &c , see 
K R 737,738, and as to restitution of stolen, &c , property, see s 75 
A Bank note or Treasury note is, but a postal order is not, “money” for 
the purposes of this section 

Property of the Navy, Army and An Torcc Institutes is not “public” or 
“regimental” property for the purposes of this section Ihis piopcrtv is, 
however, specifically dealt with in s 18 (4) 

It is not clear at what moment rations issued to a soldier ce isc to be 
“public” property R v Immer (1917) 13 Cr App Rep 22 Mogan v 
Caldiull (1919) 35 T L R , 381 but it he impropuh disposes of them, he 
can be charged under s 40, and a civilian lceipicnt under s 15b, without 
laying the property in anyone 

A soldier convicted of an offence under this section forfeits ill good conduct 
badges, and is placed in the same position as regards earning badges as a 
reciuit (Sic s 190 (18), and P \\ , 9b5 ) 

See also notes to s 18 (4) 


18 Lveiy person subject to military law 1 who commits any Disgnrcfui 
oi the following offence^, that is to say, " 00 idacl 

(1) Malingers, 2 or feigns 3 or produces disease or infirmity 4 , 

or 

(2) Wilfully maims or injures himself or any other pci c on subject 

to military law, whether at the instance of that person or 
not, with intent thereby to render himself or that person 
unfit for service, or causes himself to be maimed or injured 
by any person with intent thereby to render himself 
unfit for service 4 , or 

(3) Is wilfully guilty of any misconduct, 5 or wilfully disobeys, 

whether in hospital or otherwise, any orders, by means 
„ of which misconduct or disobedience he produces 5 or 
aggravates disease or infirmity, or delays its curt 4 , or 
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Steals, 6 embezzles or fraudulently misapplies, 7 or receives, 
knowing them to be stolen or embezzled, any money or 
goods the property of a person subject to military law, 8 or 
any money or goods belonging to any regimental mess 9 or 
band, or to any regimental institution 9 or to the Navy, 
Army, and Air Force Institutes, or any public money or 
goods 10 , or 

Is guilty of any other offence 11 of a fraudulent nature 12 not 
before in this Act particularly specified, or of any other 
disgraceful conduct 13 of a cruel, indecent 14 or unnatural 
kind, 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 15 

Note 

1 By the A & A F (A ) Act, 1925, this section, which formerly related 
onlv to soldiers, was made applicable to every person subject to military law, 
hence officers can now be tried under this section for the offences therein 
mentioned 

2 To malinger is to pretend illness or infirmity which does not exist, in 
order to escape duty 

3 To feign disease or infirmity means that the accused person exhibit 
appearances resembling the genuine symptoms which, to his knowledge, arc 
not due to such disease or infirmity, but have been produced artificially for 
purposes of deceit, e g , simulating fits or mental disease 

4 Paras (1)—(3) Ihe charge should show m what way an accused person 
has malingered, or what disease or infnmity he his feigned or produced, or 
what particular injury has been committed, or ot what misconduct or wilful 
disobedience he has been guilty In a case undci para (2), evidence will have 
to be given of the intent, but it would be sufficient to irise a presumption ol 
intent if the act were shown to have b< en don* w llfullv and not accidentally 

5 Ihc misconduct must be with the intent of producing or aggravating the 
disease, or delaying its cure, as the rise may be To produce disease is 
wilfully to cause genuine disease to devt lop, e g , by the infection of microbes 
or poisonous drugs The involuntary production, aggravation, or pro¬ 
longation of delirium tremens by intemperate hibits, or of venereal disease by 
immoral conduct, does not rendei a person liable under this paragraph Nor 
would a person incur liability under it who refuses to undergo a surgical 
operation 

\ soldier cannot be punished for disobedience of an order to be vaccinated, 
or for refusing to be inoculated, or to allow an anaesthetic to be administered 

6 Where an accused is charged with theft, the ownership ol the property 
alleged to have been stolen should be clearly proved in evidence, and its 
identity established {whore possible) by production and identification in 
court, if not produced, its non-production should be accounted for 

It is not possible under this paragraph to support a charg* of stealing the 
property of a person who was m fact dead at the time of the theft 

7 See note to s 17, Ch III, paras 30 39, Ch VII, para 50, et seq 

Under s 5b, a person charged with stealing may be found guilty of embezzle¬ 
ment or of fraudulent misapplication, or if charged with embezzlement, may 
be convicted of stealing or of fraudulent misapplication 

8 If a soldier steals the greatcoat of his comrade, he can be charged with 
stealing it either as being public property or as being the property of a person 
subject to military law, for although the greatcoat is owned by the public, 
the comrade has a “special property " in it by reason of his lawful possession 

9 The paragraph speaks only of a regimental mess or regimental institution 
(tor definition of “regimental, 1 ’ see s 190 (17)) When the mess docs not 
fall within the definition of “regimental,’* a charge cannot be brought under 
this paragraph, and the offender would have to be tried under s 41 

It has been ruled that a branch of the Royal Army Temperance Association 
is not a regimental institution within the meaning of this paragraph 

10 If it turns out that the property belongs to some person or persons not 
included in the category contained in this paragraph, the accused must be 
acquitted, as the offence could in that case only have been <hargtd under s 41 
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The value of articles in respect of which the offender should be sentenced Part I. 
to stoppages must alwa>s be stated in the particulars of the charge, (see 
R P 13 (F) and note, and K R 626) ~~ 

11 A charge under this paragraph for anything that is an offence under S9 
any previous enactment of the Art will be bad 

12 Of a fraudulent nature The particulars must show that there was fraud 
m the act with which the accused is charged, irregularity in accounts due to 
incompetence or ignorance of book-keeping will not be sufficient 

The following are examples of offences which may be charged under this 
paragraph—With intent to defraud, presenting for signature a pay and mess 
roll containing entries known to be false , passing a worthless cheque oc 
“flash” note, charging money for railway warrants, tickets or concession 
vouchers to which an officer or soldier is entitled free of charge 

A reservist who has wrongfully enlisted cannot be charged with obtaining 
reserve pay by false pretences or fraud 

13 Disgraceful conduct The particulars of the charge must specify the 
details of the particular act or acts alleged to constitute the disgraceful 
conduct 

14 Of an indecent kind Offences of an indecent kind against children and 
voung persons of the If male sox should be charged under s 41 and not under 
this section The expediency of tiying such offences before a civil court 
should be considered in each case, and where they are committed against 
natives of India or of a colon> , the cises should usually be dealt with by a 
civil court if this course cm reasonably be followed Where trial by court- 
martial is proposed, the charge and summary of evidence must, at home 
stations, be submitted to the Judge-Advocate-Goneral before trial is orderea 
(K R 630), and a judge-advocate should be appointed in all such cases, 
whether at home or abroad, in order that the court may have the benefit 
of his advice, particularly with regard to the danger of accepting the un¬ 
corroborated evidence of witnesses who aic shown to be accomplices (Seo 
Ch VI, para 45 ) 

15 A soldier convicted of an offence under this section forfeits all good 
conduct badges, and is placed in the same position as regards earning badges 
as a recruit (See s 190 (18), and P W 965 ) 


Drunkenness 

19. Every person subject to military law who commits the Drunken- 
following offence , that is to say, ness 

The offence of drunkenness, 1 whether on duty or not on duty, 
shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned, and, either in addition 
to or m substitution for any other punishment, to pay a fine not 
exceeding five pounds 2 

Provided that, where the offence of drunkenness is committed 
by a soldier not on active service or on duty, the sentence imposed 
shall not exceed detention for a period of six months, with or 
without the addition of the aforesaid fine 

Note 

1 Sec generally as to this offence Ch III, paras 42-48, and s 46 (2) (3), 
and note Witnesses should be required to state tneir reasons for their 
opinion that an accused was drunk 

2 Drunkenness is the only offence triable by court martial or C O for which 
a fine may be imposed The fine, if awarded by court-martial, cannot exceed 
five pounds , if by a C 0 it cannot exceed two pounds (s 46 (2) (b) , K R 579 ) 


Offences m relation *o Persons m Custody 

Permitting 

20 Every person subject to military law who commits any ©scapeof 
of the following offences , that is to say, custody. 
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Irregular 
arrest or 
confinement 


(1) When in command of a guard, piquet, patrol, or post, 

releases without proper authority, whether wilfully or 
otherwise, any person committed to his charge 1 , or 

(2) Wilfully or without reasonable excuse 2 allows to escape 3 

any person who is committed to his charge, 4 or whom 
it is his duty to keep or guard, 

shall, on conviction by court-martial, be liable, if he has acted 
wilfully, to suffer penal servitude, or such less punishment as 
is in this Act mentioned, and in any case to suffer imprisonment 
or such less punishment as is in this Act mentioned 


Note 

1 In a charge under para (1), if proof is given that the person m custody 
was released, the onus is on the accused to show proper authority The 
court may use their mihtary knowledge with respect to whether the authority 
alleged was or was not sufficient 

2 In a charge under para (2), if there is a doubt as to the accused having 
acted wilfully , he should be charged with having acted without reasonable 
excuse, or he ma> be charged with having acted wilfully, and it will be open to 
the court, under the provisions of s 56 (5), to find that he acted without 
reasonable excuse A man commits this offence wtljully by any act or omission 
intended to allow the escape of the person committed to his charge, or whom 
it was his duty to guard or keep SeeCh VII, para 23 

3 Where an escort consisting of a corporal and a private lose the soldier In 
their charge, the corporal is liable to conviction unless he can prove that the 
escape took place in circumstances against which he could not reasonably 
guard The private would be guilty, upon proof that he shared in the wilful 
act or negligence of the corporal, or that the soldier while committed to his 
charge during the temporary and necessary absence of the corporal was allowed 
to escape, unless he could show that he used all reasonable means to guard 
against the escape In the latter case the corporal would not be guilty if he 
could show that his temporary delegation of his duty to the private was 
occasioned by some necessary cause, and that he took reasonable precautions 
for the safe custody of the soldier during his absence 

4 A deserter or absentee without leave who surrenders himself, and who 
is being conducted by a N C O to rejoin his unit (K R 709), is not “com¬ 
mitted to the charge** of the N C O conducting him within the meaning of 
this section 


21. Every person subject to mihtary law who commits any 
of the following offences , that is to say, 

(1) Unnecessarily detains a person in arrest or confinement 

without bringing him to trial, or fails to bring his case 
before the proper authority for investigation 1 , or 

(2) Havmg committed a person to the custody of any officer, 

non-commissioned officer, provost marshal, or assistant 
provost marshal, fails without reasonable cause to deliver 
at the time of such committal, or as soon as practicable, 
and in any case within twenty-four hours thereafter to the 
officer, non-commissioned officer, provost marshal, or 
assistant provost marshal, into whose custody the person 
is committed, an account m writing 2 signed by himself of 
the offence with which the person so committed is charged , 

(3) Being in command of a guard, does not as soon as he is 

relieved from his guard or duty, or if he is not sooner 
relieved, within twenty-four hours after a person is com¬ 
mitted to his charge, give in writing to the officer to whom 
he may be ordered to report that person's panic and offence 
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so far as known to him, and the name and rank of the Part I. 
officer or other person by whom he was charged, accom- — 
panied, if he has received the account above in this section ss 21-23 
mentioned, by that account, 

shall, on conviction by court-martial, be liable, if an officer to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer impugnment, or such less 
punishment as is in this Act mentioned 

Note 

1 The prosecutor will have to prove the facts which cither show or enable 
the court to infer that the accused could have brought the person under arrest 
or in confinement t© trial or brought his case bciore the proper authority for 
investigation If these are proved it will lie on the accused to prove the 
necessity for keeping the person m question in custody without taking the 
steps mentioned 

2 See note to s 45, and as to entry of charge in guard report, K R 544 

/ 22 Every person subject to military law who commits the Escape from 
following offence , that is to say, confinement 

Being in arrest or confinement, 1 or m prison or otherwise in 
lawful custody, 2 escapes, 3 or attempts to escape, 

shall, on conviction by court-martial, be liable, if an officer to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 

Note 

1 As to arrest and confinement, see Ch IV, paras 1-18 

2 A soldier in open arrest is “in lawful custody * * 

A man undergoing field punishment (though in lawful custody) is not “in 
arrest ” 

An accused may be convicted under this section for escaping from any 
lawful custody, i g , from a civilian who under s 154 has arrested him as a 

deserter 

3 An escape may be either with or without force or artifice, and either with 
or without the consent of the custodian 

A soldier who escapes from arrest and then absents himself without leave 
may legally be charged with, and convicted of, both offences, but as a rule 
it is preferable to charge only the absence, alleging in the particulars (as 
increasing the gravity of the offence) that it w r as committed “when in arrest ” 


Offences tn relation to Property 

23. Every person subject to military law who commits any Corrupt deal- 
of the following offences , that is to say, IJKtofTup- 

(1) Connives at the exaction of any exorbitant price for a house £jj^ s to 

or stall let to a sutler , or 

(2) Lays any duty upon, or takes any fee or advantage in respect 

of, or is m any way interested in, the sale of provisions or 
merchandise brought into any garrison, camp, station, 
barrack, or place, in which he has any command or author¬ 
ity, or the sale or purchase of any provisions or stores for 
the use of any of His Majesty’s forces, 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned. 
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Part I. 


8 24 

Deficiency in 
and injury 
to equip¬ 
ment 


24 Every soldier who commits any of the following offences 1 , 
that is to say, 

(1) Makes away with, 2 or is concerned in making away with 

(whether by pawning, selling, destruction, or otherwise 
howsoever), 3 his arms ammunition, equipments, instru¬ 
ments, clothing, 4 regimental necessaries, or any horse of 
which he has charge, or any public property issued to him 
for his use or entrusted to his care for military purposes 5 , 
or 

(2) Loses by neglect 6 anything before in this section men¬ 

tioned 5 , or 

(3) Makes away with (whether by pawning, selling, destruc¬ 

tion, or otherwise howsoever) any military or air force 
decoration 7 granted to him , or 

(4) Wilfully injures 8 anything before in this section men¬ 

tioned, or any property belonging to a comrade, or to 
an officer, 9 or to any regimental mess or band, or to any 
regimental institution, or any public property , or 

(5) Ill-treats any horse or other animal used m the public 

service. 


shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 


Noth 

1 As to a charge under this section, ste K 1< 625-629, R P App I p 
note as to use of Forms of Charges, para (23), p 701 As to liability of 
civilian pawnbroker, &c , see s 156 

2 Making away with is distinct from theft, as it applies only to goods m a 
man’s own possession, and which, therefore, he cannot m law steal Unless 
there is some positive act of pawning, sale, &c , q charge for making away 
with should not be preferred, but a charge of losing should be preferred under 
para (2) See K R 625 

3 Ihis paragraph shows clearlv that, whether arms are pawned, sold, 
destroyed, or otherwise made awa> with, the military offence is the same, 
namely, the m iking away with them , but the degn e o/ the offence may differ 
according to whether they have been pawned, sold, or destroyed, or otherwise 
made away with, and the punishment awarded may vary accordingly 

4 Clothing includes clothing supplied to a man in hospital 

5 A charge under paras (1) or (2) of making away with, &c , money or 
property not mentioned in para (1) would be bad, though if the act amounted 
to stealing or embc77lement it would be punishable under s 18ors 41, or if there 
was proof of any wilful act or neglect, the soldier might, in some circumstances, 
be charged with an offence under s 40 

6 This is not intended to punish a soldier for a deficiency m his kit occa¬ 
sioned by accident or mere carelessness but for loss by culpable neglect On 
the other hand, the fact that a man has not got his arms, regimental necessaries, 
&c , at a time when it was his duty to have them, is pntna facie evidence of 
his having lost them by neglect, and the court may call on him to show that 
the loss was not occasioned by any fault on his part 

In a trial for an offence under this paragraph, the certified copy of the 
record in the regimental books, on A F B 115, showing that ceitain articles 
were deficient, is prtma facte evidence that thev were deficient If no evidence 
except A F B 115 is obtainable, the prosecution are justified in proceeding on 
that alone, and if no evidence is given on the part of the^ccused to disprove the 
facts stated m A F B 115, the court may convict ( Where, however, the 
accused gives or produces evidence m contradiction of the declaration of the 
court of inquiry with regard to any of the articles in question, it will become 
necessary for the prosecution to produce evidence, if possible, in support of 
their case in so far as such articles are concerned For such purpose, the court 
might, if necessary, grant an adjournment under R P 65 (A) , but when for 
any reasonable cause—such as lapse of time since the deficiency arose, and 
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no witnesses consequently being available to rebut the evidence of or pro- part I. 
duced by the accused—the court must use their discretion as to their finding 
in rtspect of the articles m question In all cases where A F B 115 is not 
produced at the trial, evidence must be produced to show that at some 83 24,25 
previous specified date the aceused had been in possession of the articles 
alleged to be deficient In cases of desertion or absence without leave, the form 
will usually show as missing some articles which the man in fact brings back 
with him The court must not, of couise, convict him in respect of articles 
so returned 

7 Decoration See s 190 (18) Losing by neglect a decoration is not an 
offence 

8 Wilfully injures A charge for injuring the property here mentioned 
must be laid under this section, and not under s 41 The prosecutor must 
adduce evidence which will either prove, or enable the court to infer, that the 
injury was not acudi ntal or done by some other person If the injury appears 
to be the result of neghet, it will be for the court to determine whether the 
neglect was wilful and intended to injure the arms, &c , oi was mere careless¬ 
ness In the latter case no offence under this section would be committed 
The principles to be observed in estimating the loss of or d image to equipment 
are shown in Equipment Regulations, Part 1, 1923, para 104 See also 
s 138 (4) and note and R P 13 (F) and note 

9 As to the disqualification of an officer having a personal interest in the 
case for sitting on a court to try an offence under this paragraph, see R P 19 
(B) (v) and note 

Offences in relation to False Documents and Statements 

25. Every person subject to military law who commits any Falsifying 
of the following offences , that is to say, official docw 

° J ments and 

(1) In any report, return, muster roll, pay list, certificate, * alse detla ’ 

book, route, or other document 1 made or signed by him, ratl0Ils 
or of the contents of which it is his duty 2 to ascertain 
the accuracy— 

(а) Knowingly makes or is privy to the making of any false 

or fraudulent statement 3 , or 

(б) Knowingly makes or is privy to the making of any 

omission with intent to defraud 4 , or 

(2) Knowingly and with intent to injure any person, or knowingly 

and with intent to defraud, 4 suppresses, defaces, alters, 
or makes away with any document which it is his duty 2 
to preserve or produce 5 , or 

(3) Where it is his official duty 2 to make a declaration respecting 

any matter, knowingly makes a false declaration, 6 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment or such less punishment as is m this Act mentioned. 

Note. 

1 The “other document” here contemplated is one executed by the accused 
in his capacity as an officer or soldier, and not in some civil capacity 

2 The court mav use their military knowledge in determining any question 
as to the dut> of the accused in a case arising under this section 

3 A trivial error in a leport should not, in the absence of fraud or bad 
faith, be made the ground of a charge under para (1) (a). 

4 In a charge under para (1) (6) or para (2) involving an intent to defraud, 
it will not be necessary to show an intent to defraud the government or a 
pnrticular individual, so long as an intent to defraud is shown 

It will be noted that the making of an omission with intent only to 
deceive is not made an offence under para (1) (b) , nor is the alteration, etc , 
of a document an offence under para (2) if it is effected only with an intent 
to deceive 

5 The particulars of a charge under para (2) or (3) should show why it 
was the accused's dut> to preserve the document o* to make the declaration. 
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Part I but where the situation of the accused is proved, the court may use their 
* military knowledge to infer his dutv, e g , in the cases dealt with in specimen 
— charge sheets Nos 74 and 75 (p 728), the court might use their military know 
83 25-27 lod^e to infer from the fact that the accused was a company quartermaster- 
serjeant that it was his duty to preserve the documents m question 

Para (3) does not include statements m a summary of evidence or verbal 
statements 

Neglect to 26 Every person subject to military law who commits any 
signing ?n d °* tlie following offences , that is to say, 

biank (1) When signing any document relating to pay, arms, ammun¬ 

ition, equipments, clothing, regimental necessaries, pro- 
vis ons, furniture, bedding, blankets, sheets, utensils, 
forage, or stores, leaves in blank any material part for 
which his signature is a voucher , or 

(2) Refuses or by culpable neglect omits to make or send a 
report or return which it is his duty 1 to make or send, 

shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 

Notf 

1 The particulars must show that it was the duty of the act used f o make 
the report or return, but where the situation of the accused is proved the court 
may use their military knowledge to infer his duty See note 5 to s 2S 
If the report or return was one for which the superior had no right to call, 
there is no punishment for a refusal to make it The neglect must be some¬ 
thing more than mere forgetfulness or mistake 

Falseaccusa 27 Every person subject to military law who commits any 

tion, or false of the following offences , that is to say, 

statement 

(1) Being an officer or soldier, makes a false accusation 1 against 

any other officer or soldier, knowing such accusation to be 
false , or 

(2) Being an officer or soldier, in making a complaint where 

he thinks himself wronged, knowingly makes any false 
statement affecting the character of an officer or soldier, 
or knowingly and wilfully suppresses any material facts , 
or 

(3) Being a soldier, falsely states to his commanding officer 2 

that he has been guilty of desertion or of fraudulent 
enlistment, or of desertion from the navy or air force, 
or has served in and been discharged from any portion 
of the regular forces, reserve forces, or auxiliary forces, 
or the navy or air force , or 

(4) Being a soldier, makes a wilfully false statement to any 

military officer or justice 3 in respect of the prolongation 
of furlough, 4 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 

Note 

1 A mere false statement, not involving an accusation [e g , a letter to a 
friend containing insinuations against a N C O ), is not within the meaning of 
this paragraph (See also R P 39, note 4 ) 
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2 To his commanding officer It is not enough for the statement to be part I 

made merely to a superior officer, but the term “commanding officer’* will _ 

include any one whose duty it would be under the K R or according to the 2 _ 
custom of the service to deal with a charge of desertion or fraudulent enlist- * » 
ment, if it were made against the soldier A written statement made to any 
person for the purpose of being laid before the CO is a statement to the C O 

As to a false confession of desertion made to any other authority, see s 152 

3 Justice A justice has power under s 173 to extend furloughs in certain 
cases for a month 

4 This paragraph applies only to false statements made in order to obtain, 
or otherwise in respect of, a prolongation, it does not cover false excuses for 
overstaying leave made on return 


Offences in relation to Courts-martial 

28. Every person subiect to military law who commits any Offences in 
of the following offences 1 , that is to say, courts 

(1) Being duly summoned or ordered to attend as a witness marUal 

before a court-martial, 2 makes default in attending, 
or 

(2) Refuses to take an oath or make a solemn declaration 3 

legally required by a court-martial to be taken or made, 
or 

(3) Refuses to produce any document m his power or control 

legally required by a court-martial to be produced by 
him, or 

(4) Refuses when a witness to answer any question to which 

a court-martial may legally require an answer , or 

(5) Is guilty of contempt 4 of a court-martial by using insulting 

or threatening language, or by causing any mteiruption 
or disturbance 5 m the proceedings of such court, 

shall, on conviction by a court-martial, other than the court in 
relation to or before whom the offence was committed, be liable, 
if an officer, to be cashiered, or to suffer such less punishment 
as is in this Act mentioned, and if a soldier, to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 

Provided that where a person subject to military law 6 is guilty 
of contempt of a court-martial by using insulting or threatening 
language, or by causing any interruption or disturbance in the 
proceedings of such court, that court if they think it expedient, 
instead of the offender being tried by another court-martial, 
may by order under the hand of the president, order the offender 
to be imprisoned, with or without hard labour, or, in the case of a 
soldier, to undergo detention for a period not exceeding twenly- 
one days 7 

Note 

1 An offence under this section is not triable by the court in relation to 
or before whom it was committed, except that for contempt of court by a 
person subject to military law the court may order him to be imprisoned, or, 
if he is a soldier, to undergo detention, for not more than 21 days (see proviso) 

If the offender is a soldier, he will, as a general rule, be sentenced to detention 
and not to imprisonment For form of commitment, see Form U, p 786 

As a rule courts should accept an apology sufficient to vindicate their 
dignity without resorting to extreme measures 

A civilian guilty of any of the offences mentioned in this section is punish¬ 
able by a civil court under s 126 See note 1 to that section 

2 See generally as to summoning and attendance of witnesses, R P 15. 

75-78 
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68 28-30 


False evi¬ 
dence 


Offences in 
relation to 
billeting 


3 A person refusing to take an oath must be given an opportunity of making 
* “declaration “ 

4 I he court is formed when the members are assembled, even before they 
are sworn, and anything which would be a contempt after the court was sworn 
would be a contempt once the members are assembled 

r > The interruption or disturbance need not be caused within the precincts 
of the court itself, if the circumstances arc such as to constitute a contempt 
of court 

6 S 48 (6) which prohibits a district court-martial from trying an officer, 
would not exempt an officer guilty of contempt of such a court from liability 
to be committed to prison by the court under this proviso, but the correct 
course for the court would almost invariably be to adjourn and report to the 
proper authority 

7 The summary proceeding for contempt is not a trial, and the offence 
being as a rule committed in view of the court, opportunity should be given to 
the offender to offer anv explanation of, or excuse for, his conduct, but no 
further inquiry will be necessary The order of the court does not require 
confirmation 

To imprison or send to detention for contempt of court l person who is 
under trial, though legal, requues very exceptional circumstances to justify 
it, punishment so inflicted must immediately follow the contempt, and cannot 
be an addition to any sentence after conviction, or be ordered to commence 
at the date of the expiration of the punishment under the sentence The court 
must adjourn until the expiration of the punishment inflicted for the contempt, 
and must record upon the proceedings the facts which have necessitated the 
order 

29 Every person subject to military law who commits the 
following offence 1 , that is to say. 

When examined on oath or solemn declaration before a court- 
martial 2 or any court or officer authorised by this Act 
to administer an oath, wilfully 3 gives false evidence, 

shall be liable, on conviction by court-martial, to suffer imprison¬ 
ment, or such less punishment as is m this Act mentioned 

Note 

1 This section will be applicable to an accused person who applies to give 
evidence himself, but a charge should not be preferred against him except 
in a very flagrant case 

As ss 46 (6), 47 (4), 70 (5) (6), and R P 3, 4, 9 (C), 124 (H), 125 (E) 
provide that evidence may be given on oath before a court of inquiry, or a 
C 0 , or an authority dealing summarily with a charge under s 47, or an 
officer taking a summary of evidence, a person subject to military law who 
wilfully gives false evidence on oath before a court or officer duly authorised 
to administer an oath, is guiltv of an offence under this section The evidence 
before a court of inquiry upon an absentee (s 72) and upon a recovered prisoner 
of war must be given on oath or declaration (R P 124 (H)) 

2 The proceedings of the court-martial before which the false swearing is 
alleged to have taken place are not admissible as evidence that the accused 
swore as charged The member of the court who recorded the proceedings, or 
some other person who heard the evidence given, must prove this fact by oral 
evidence The lawful custodian of the proceedings (or his deputy) should, 
however, attend the court with the proceedings, for a witness who recorded 
them may use them to “refresh his memory “ The evidence of one witness 
without corroboration in some material respect is not sufficient to prove the 
falsehood of the matter sworn See Ch III, para 56, and Ch VII, para 72 

3 Accidental or trifling mistakes or discrepancies in evidence will not be 
made the subject of a charge under this section 

Offences in relation to Billeting 

30. Every person subject to military law who commits any 
of the following offences (m this Act referred to as offences in 
relation to billeting 1 ), that is to say. 
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(1) Is guilty of any ill-treatment, by violence, extortion, or Part I. 

making disturbances in billets, of the occupier of a house — 
in which any person or horse is billeted , or 30,31 

(2) Being an officer, refuses or neglects, on complaint and 

proof of such ill-treatment by any officer or soldier under 
his command, to cause compensation to be made for the 
same, or 

(3) Fails to comply with the provisions of this Act with respect 

to the payment of the just demands of the person on whom 
he or any officer or soldier under his command, or his or 
their horses have been billeted, cr to the making up and 
transmitting of an account of the mjney due to such 
person , or 

(4) Wilfully demands 2 billets which are not actually required 

for some person or horse entitled to be billeted , or 

(5) Takes or knowingly suffers to be taken from any person 

any money or reward for excusing or relieving any person 
from his liability in respect of the billeting or quartering 
of officers, soldiers, or horses, or any part of such liability , 
or 

(6) Uses or offers any menace to or compulsion on a constable 

or other civil officer to make him give billets contrary to 
this Act, or tending to deter or discouiage him from 
performing any part of his duty under the provisions of 
this Act relating to billeting, or tending to induce him to 
do anything contrary to his said duty , or 

(7) Uses or offers any menace to or compulsion on any person 

tending to oblige him to receive, without his consent, 
any person or horse not duly billeted upon him in pur¬ 
suance of the provisions of this Act relating to billeting, 
or to furnish any accommodation which he is not thereby 
required to furnish, / 

shall, on conviction by court-martial, 3 be liable, if an officer to 
be cashiered, or to suffer such less punishment as is m this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 

Note 

1 The provisions as to billeting arc contjincd in Part III, ss 102-111, 
and ss 119-121 

2 Wilfully demands The demand constitutes the offence, and it is 
immaterial whether the billet is actually obtained or not 

1 See s 111 as to the jurisdiction of magistrates to deal with officers or 
soldiers guilty of offences undei this section 


Offences in relation to Impressment of Carriages , 

31. Every person subject to military law who commits any 
of the following offences (in this Act referred to as offences in 
relation to the impressment of carriages 1 ) , that is to say, 

(1) Wilfully demands any carnages, animals, vessels, food, 

forage, or stores which are not actually required for the 
purposes authorised by this Act, or 

(2) Fails to comply with the provisions of this Act relating 

to the impressment of carnages as regards the payment 


Offences In 
relation to 
the impress 
ment of car¬ 
nages, &c , 
and their 
attendants 
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Part I. of sums due for carriages or as regards the weighing of 

— tiie load , or 

ss.31,32 (3) Constrains any carriage, animal, or vessel furnished in 

pursuance of the provisions of this Act relating to the 
impressment of carriages to travel against the will of the 
person m charge thereof beyond the proper distance, or to 
carry against the will of such person any greater weight 
than he is required by the said provisions to carry , or 

(4) Does not discharge as speedily as practicable any carriage, 

animal, or vessel, furnished in pursuance of the provisions 
of this Act relating to the impressment of carriages, or 

(5) Compels the person in charge of any such carriage, animal, 

or vessel, or permits him to be compelled, to take thereon 
any baggage or stores not entitled to be earned, or, 
except where the carnage or animal is furnished upon a 
requisition of emergency, to take thereon any soldier 
or servant (except such as are sick), or any woman or 
person , or 

(6) Ill-treats or permits such person m charge to be ill-treated , 

or 

(7) Uses or offers any menace to or compulsion on a constable 

to make him provide any carriage, animal, vessel, food, 
forage, or stores which he is not bound in pursuance of 
the provisions of this Act relating to the impressment of 
carriages to provide, or tending to deter or discourage 
him from performing any part of his duty m relation to the 
providing of carnages, animals, vessels, food, forage, or 
stores, or tending to induce him to do anything contrary 
to his said duty , or 

(S) Forces any carnage, animal, vessel, food, forage, or stores 
from the owner thereof, 

shall, on conviction by court-martial, 2 be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is m this Act mentioned 

Notf 

1 I ho provisions as to the impressment of carnages, &c , are contained 
in Part III,ss 112-121 

2 As to the jurisdiction of magistrates to deal with officers and soldiers 
guilty of these offences, see s 118 

Offences in relation to Enlistment . 

Enlistment 32.—(1) Every person having become subject 1 to military 
ot soldier, law, who is discovered to have committed the following offence , 
EES^ that is to say, 

jgSmjTor Having been discharged with disgrace 2 from any part of His 
disgrace Majesty's military or air forces, or having been dismissed 

with disgrace from the navy, 3 has afterwards enlisted 4 in 
the regular forces without declaring 5 the circumstances of 
his discharge, or dismissal, 6 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 7 
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(2) tor the purpose of this section, the expression 41 discharged Part I 
with disgrace from any part of His Maj esty's military or air forces 1 ' — 

means discharged with ignominy, discharged as incorrigible and ss 32,33 
worthless, 8 discharged for misconduct, or discharged on account 
of conviction for felony® or of a sentence of penal servitude 

1 Note 

1 Having become subject , i e , in the case of the regular forces, having 
signed the declaration and taken the oath (s 80 (4) (!>)) The wording in 
this and the next section is different from that in other sections (“every person 
subject, &c , who commits,” &c ),because at the moment of committing the 
offence the man is not actually subject to militar> law 

2 Discharged mth disgrace It has been ruled that the disgrace must be 
by reason of some misconduct after and not before the man's previous enlist¬ 
ment 

3 Where a person enlists who under s 52 of the Naval Discipline Act, has 
been dismissed, but not dismissed with disgrace, the charge should be laid 
under s 33 

4 Enlisted The original or the duplicate attestation paper must be 
produced at the trial, (sec s 163 (1) (a)) 

5 Failure to declare the circumstances of discharge, &c , is pnma facie 
proved by the attestation paper showing answers to have been given mcon 
sistent with such declaiation 

6 A man who can show that when discharged he was not (from not having 
had a discharge ccrtifn ate given him or for any other reason) made acquainted 
with the fact that his discharge was for one of the reasons constituting dis 
grace, ought not to be convicted under this section 

7 Tor a corresponding oftenre in the case of a man enlisting m the Terri 
tonal Army, see f R 1 Act, s 11 No corresponding offence exists m the 
case of the Supplementary Reserve, a man enlisting in the Supplementary 
Reserve after having been discharged wuth disgrace from another part of His 
Majesty’s forces, should usually be dealt with under s 99, but if dealt with 
while subject to military law the charge ma> be laid under s 33 

A person charged with improper enlistment under this section should not 
also be charged under s 33 with “false answer” made on the occasion of such 
enlistment 

8 “ Incorrigible and worthless ” is no longei a cause of discharge given in 
K R 370 

9 Felony Theft is not necessarily a felony and when the theft which 
leads to a soldier’s discharge is actually a felony the cause of discharge should 
be specifically worded “in consequence of having been convicted by the civil 
power of felony” in order that the discharge may come within the definition 
of “discharged with disgrace ” In all cases of this kind, therefore, the copy 
of the record of civil conviction should be carefullv scmtini/ed in order to 
ascertain whether the offence wis a felony or a misdemeanour As to what 
offences are felonies, see table at end of Ch VII 

33. Every person having become subject 1 to military law who raise 
is discovered to have committed the following offence 2 , that is J^dL-a- 

to say, tions on eu 

. listmcnt 

To have made a wulfully false answer 3 to any question 4 set 
forth in the attestation paper 5 which has been put to him 
by oi by direction of the justice before whom he appears 
for the purpose of being attested, 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment or such less punishment as is in this Act mentioned 

Note 

1. Having become subject See note 1 to the preceding section 

2 Men enlisting after being dismissed from the Navy as “objectionable,” 
or in any other circumstances (except “with disgrace,” as to which see s 32 
(1)) will be proceeded against under this section 

When a soldier who has improperly enlisted into the regular forces while 
belonging to the Aimy Reserve is tried by court martial for his offence w ithin 
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ss. 33-35 


General 
offences in 
relation to 
enlistment 


Traitorous 

words 


three months of the date of his improper enlistment, but not otherwise, the 
words “and by his enlistment obtained a free kit of necessaries, value 
»*' will be ldded to the particulars of the charge (see specimen 
charge sheet No 83, p 730) and (unless the accused pleads guilty) proved in 
evidence, in order to enable the court to sentence him to stoppages of pay for 
the value of the kit as stated in the charge 

If the soldier is relegated to the Army Reserve after conviction by court- 
martial, the stoppages will be enforced, but if he is held to serve on his last 
attestation, the sentence of stoppages will be remitted 

If the soldier is relegated to the Army Reserve, without trial, within three 
months from the date of his improper enlistment from the Army Reserve, he 
will be required to make good the value of the free kit of necessaries in accord 
ance with the provisions of the Clothing Regulations (K R 624) 

3 The answer must be wilfully false, thus where a man might reasonably 
have been mistaken as to the fact of his having “seived,” where, for instance, 
he was discharged as unfit before he had done duty or worn a uniform, a con¬ 
viction would not hold good 

A person charged with “fraudulent enlistment” (s 13) or “improper en¬ 
listment’ * (s 32) should not also be charged under this section with “false 
answer” made on the occasion of such enlistment 

4 A false answer as to age should not, as a rule, be made the subject of 
a charge 

5 Attestation paper The original or the duplicate must be produced at 
the trial (Sees 163 (!) («)) 

As to attestation and attestation papers, see ss 80, 94 

34, Every person subject to military law who commits any 
of the following offences , that is to say, 

(1) Is concerned in the enlistment for service in the regular 

forces of any man, when he knows or has reasonable 
cause to believe such man to be so circumstanced 1 that 
by enlisting he commits an offence against this Act, or 

(2) Wilfully contiavenes any enactments or the regulations 

of the service in any matter relating to the enlistment 
or attestation of soldiers of the regular forces, 

shall, on conviction by court-martial, be liable to suffer imprison¬ 
ment, or such less punishment as is in this Act mentioned 

Note 

1 So circumstanced, i e , where he has been discharged with disgrace, so 
that he commits an offence under s 32, or where he belongs to the regular 
forces, or otherwise, so that he is guilty of fraudulent enlistment under s 13, 
or where, having previously served, he again enlists without declaring the 
circumstances of his previous service, so that he commits an offence under 
s 33, the attestation being part of the enlistment 

Miscellaneous Military Offences 

35 Every person subject to military law who commits the 
following offence , that is to say, 

Uses traitorous or disloyal words 1 regarding the Sovereign, 
shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punisnmenfc as is in this Act 
mentioned, and if a soldier, to suffer imprisonment or such less 
punishment as is m this Act mentioned 

Note 

1 The Aoras used must be set out in the charge , they may be either spoken, 
or written, or printed It is not intended that mere violent or vulgar language 
used bv a man under the influence of liquor should be punished under this 
section. 
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36. Every person subject to military law who commits the Parti, 

following offence , that is to say, — 

w 38 

Whether serving with any of His Majesty’s forces or not, with¬ 
out due authority, 1 either verbally or m writing, 2 or disclosures 
by signal or otherwise, discloses the numbers or position 
of any forces, or any magazines or stores thereof, or 
any preparations for, or orders relating to, operations 
or movements of any forces, at such time and in such 
manner as in the opinion of the court to have produced 
effects injurious to His Majesty's service, 3 

shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is m this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 4 

Note. 

1 The unauthorised communication of intelligence to the enemy on active 
service is punishable under s 5 (4) 

2 As to injurious disclosures by private letters, see note 2 to > 5, and as 
to publishing military information, K R 522 

3 Particulars of a charge under this section must show how and when 
effects injurious to His Majesty’s service were produced 

4 See also the Official Secrets Acts, 1911 and 1920, on p 895, et seq 

37. Every officer or non-commissioned officer who commits in treating 

any of the following offences , that is to say, soldier 

(1) Strikes 1 or otherwise ill-treats any soldier 2 , or 

(2) Having received the pay of any officer or soldier, unlaw¬ 

fully detains or unlawfully refuses to pay the same when 
due, 2 

shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffei such less punishment as is in this Act 
mentioned, and if a non-commissioned officer, to suffer imprison¬ 
ment or such less punishment as is in this Act mentioned 

Note 

1 Forcing or striking a soldier when acting as sentinel is punishable under 
s 6 (2) (c) 

2 As the word ** soldier ” includes NCO.it follows that the offence of one 
N C O striking or ill-treating another who is not his superior falls within 
this section Striking a superior officer is dealt with under s 8 The case 
of one private soldier striking another should be dealt with under s 40 

3 As to stoppages in respect of the amount detained, see s 137 (3) 


38. Every peison subject to military law who commits any Duelling and 
of the following offences , that is to say, t^oonmu? 

(1) Fights, or promotes, or is concerned m or connives at smade 

fighting a duel 1 , or 

(2) Attempts to commit suicide, 2 

shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is m this Act 
mentioned, and if a soldier, to suffer imprisonment or such less 
punishment as is m this Act mentioned. 
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Part I. Note 

— 1 An officer carrying a challenge is punishable under para (1) 

88 38-40 If death <nsutd, the surviving principal in the duel and both the seconds 
might be tried and convicted for murder 

2 A man should not be charged with attempted suicide unless the circum¬ 
stances of the case make it clear that he seriously intended to take his life 
A medical officer should invariably attend the taking of the summary of evidence, 
and give oral evidence, which should include his opinion as to the state of mind 
of the accused at the time of the commission of the alleged offence 


Refusal to 
deliver to 
civil power 
officers and 
•oldiers 
accused of 
dviloffences 


39 Every person subject to military law who commits any 
of the following offences 1 , that is to say, 

On application being made to him neglects or refuses to deliver 
over to the civil magistrate, or to assist m the lawful 
apprehension of, any officer or soldier accused of an offence 
punishable by a civil court, 2 


shall, on conviction by court-martial, be liable, if an officer, to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is in this Act mentioned 


Note 

1 These oflcnccs may be committed not only in the United Kingdom, but 
in any dominion or British possession where there is a civiMan judicature An 
officer or soldier to whom an apphcition is made under this section should 
require to see the warrant or other authority for the deliverv over or appro 
hension, and if none exists, no offence is committed b> refusing the demand 

2 As to the cases in which a soldier of the regular forces is exempt from 
civil process, see s 144 (1) and (2) 


Conduct to 
prejudice of 
milbary 
discipline 


40 Every person subject to military law who commits any 
of the following offences , that is to say. 

Is guilty of any act, conduct, disorder, or neglect to the pre¬ 
judice of good order and military discipline, 

shall, on conviction by court-martial, be liable, it an officer, to 
be cashiered, or to suffer such less punishment as is in this Act 
mentioned, and if a soldier, to suffer imprisonment, or such less 
punishment as is m this Act mentioned Provided that no person 
shall be charged under this section in respect of any offence for 
which special provision is made in any other part of this Act, 
and which is not a civil offence , nevertheless the conviction of a 
person so charged shall not be invalid by reason only of the charge 
being m contravention of this proviso, unless it appears that 
injustice has been done to the person charged by reason of such 
contravention , but the responsibility of any officer for that con¬ 
travention shall not be removed by the validity of the conviction 


Note 

SeeCh III, para 60 

A charge under this section must recite its actual words, t e , there must 
be charged “conduct” (or “an act,” or “disorder,” or “neglect” (as the case 
may be)) “to the prejudice of good order and military discipline ” But, of 
course, conduct, &c , is not brought within the scope of the section by merely 
applying to it the statutory language, and a court is not warranted in con¬ 
victing unless of the opinion that the conduct, &c , proved was to the prejudice 
both of good order ana of military discipline, having regard to its nature and 
to the circumstances in which it took place 
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“Neglect" to be punishable under this section must be wilful or culpable, Part I. 

and not merely the result of forgetfulness, error of judgment, or inadvertence _ 

Attempts to commit “military" offences can, as a rule, be charged under fla 49 44 
this section, unless, as m the case of an attempt to desert (see s 12 ( 1 ) 0 *)), * 

special provision is made elsewhere r • 

A charge of displaying the white flag, where the evidence is not sufficient 
to justify a charge under s 4 or s 5, will be laid under this section K R 620 
Words spoken “of and concerning" a superior must only be made the 
subject of a charge under this section where the speaker used them with a 
guilty intent In some cases it may be necessary to add to the particulars of the 
charge words explaining the meaning which it is alleged that the language 
used was intended to convey 

The proviso to the section must not be interpreted as forbidding the addition 
in a proper case of an alternative charge under this section 

If it is reasonably clear that a man—if guilty of anything—is guilty of one 
of the more serious offences mentioned in previous sections, a C O should not 
arrogate jurisdiction to himself by preferring a charge under this section 
on the other hand, if there is real doubt whether one of the more serious 
offences has been committed, and the C O considers that the circumstances 
justly permit a less serious charge under this section being preferred, he may 
properly take the latter course Heddon v Evans (1919) 3 S T L R 642 
The following are a few instances of offences not uncommonly charged 
under this section — 

Giving a cheque which is subsequently dishonoured where there is no 
reasonable ground for supposing that it will be honoured on presen¬ 
tation 

Negligent performance of duties connected with money or stores resulting 
m a deficiency and loss 

Being in improper possession of public property or of property belonging 
to an officer or comrade (where there is no evidence of actual theft) 

See K R 621 

Being in some place away from his unit on a particular date when his duty 
required him to be with his unit 
Sleeping out instead of m billet 

Improperly using Government car and petrol for private purposes 
Borrowing money from subordinates 

Producing a medical certificate, knowing it not”to be genuine 
Being in possession of a document purporting to be a genuine leave pass, 
knowing it not to be genuine 

Improperly wearing uniform or rank badges (or ribbons or medals) to 
which he is not entitled 
Giving false name to police 

Accepting gifts as an inducement for arranging or excusing duties 
Being unfit for duty by reason of previous indulgence in alcoholic 
stimulants 

Negligently wounding or injuring self 

Improperly obtaining money in return for railway warrant or ticket 
Improperly obtaining “concession vouchers " 

Improperly using or obtaining railway warrants 
The Act recognises no such offence as “making a frivolous complaint", 
but the repetition of baseless complaints may amount to an offence under 
this section so too may a complaint so framed as to be offensive or indicative 
of insubordination, &c , see Heddon v Evans (1919) 35 1 L R 642 


Offences punishable by ordinary Law 1 

41 . Subject to such regulations 2 for the purpose of preventing offences 
interference with the jurisdiction of the civil courts as are in this 
Act after mentioned, every person who, whilst he is subject iaw°of ary 
to military law, shall commit any of the offences in this section England, 
mentioned shall be deemed to be guilty of an offence against 
military law, and if charged under this section with any such offence 
(in this Act referred to as a civil offence) shall be liable to be tried 
by court-martial, 3 and on conviction 4 to be punished as follows, 
that is to say. 
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88.41,42 


Mode of com¬ 
plaint by 
officer 


(1) If he is convicted of treason, be liable to suffer death, 

or such less punishment as is m this Act mentioned , 
and 

(2) If he is convicted of murder, be liable tc suffer death, 

and 

(3) If he is convicted of manslaughter or treason-felony, be 

liable to suffer penal servitude, or such less punishment 
as is in this Act mentioned , and 

(4) If he is convicted of rape, be liable to suffer penal servitude, 

or such less punishment as is in this Act mentioned , and 

(5) If he is convicted of any offence not before in this section 

particularly specified, which when committed in England 
is punishable by the law of England, be liable, whether 
the offence is committed in England or elsewhere, either 
to suffer such punishment as might be awarded to him m 
pursuance of this Act in respect of an act to the prejudice 
of good order and military discipline, or to suffer any 
punishment assigned for such offence by the law of 
England 

Provided as follows — 

(а) A person subject to military law shall not be tried by 
court-martial for treason, murder, manslaughter, treason- 
felony, or rape committed m the United Kingdom, and 
shall not be tried by court-martial for treason, murder, 
manslaughter, treason-felony, or rape committed in any 
place within His Majesty's dominions, other than the 
United Kingdom and Gibraltar, unless such person at the 
time he committed the offence was on active service 6 or 
such place is more than one hundred miles as measured 
m a straight line from any city or town m which the 
offender can be tried for such offence by a competent 
civil court, 

(б) A person subject to military law when in His Majesty’s 
dominions may be tried by any competent civil court for 
any offence for which he would be triable if he were not 
subject to military law 

Note 

1 Sec Ch VII generally as to offences punishable by the ordinary law, 
and as to the cases in which the jurisdiction given by this section should be 
exercised, see paras 1-3 of that chapter Subject to proviso (a), this section 
m effect gives absolute jurisdiction to a court martial to try a person subject 
to military law for any civil offence 

2 Subject to such regulations , 6x See provisos (a) and ( b ) 

3 See specimen charge sheets, Nos 95-107, pp 732-4 

As to reference to the Judge-Advocate-General of cases of fraud or indecency, 
see note to s 17 and note 14 to s 18 

4 See s 56 (6) (and note), which provides for an accused person, when tried 
by court-martial for a civil offence, to be found guilty of certain other offences 

5 For definition of active service , see s 189 

Redress of Wrongs 

42 If an officer thinks himself wronged by his commanding 
officer, and on due application made to him does not receive the 
redress to which he may consider himself entitled, he may com¬ 
plain to the Army Council m order to obtam justice, who are hereby 
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required to examine into such complaint, and (if so required by the Part I 
officer) through a Secretary of State make their report to His — 
Majesty m order to receive the directions of His Majesty thereon ss 42,43. 

Note 

The right of complaint is m the first instance to the Army Council, but the 
officer may require the Army Council to report to the Sovereign through the 
Secretary of State It is the custom of the service that a complaint should 
be forwarded through the C O of a unit, and an officer would not be justified 
in deviating from this course unless the C O should refuse, or unreasonably 
delay, to forward it In such case an officer, on addressing himself directly 
to the general in command or brigade commander, should apprise his C O 
of his doing so, and must observe in the channel of approach to the Army 
Council each intermediate gradation of command m so far as he is concerned 
so to do An officer should indicate specifically whether his complaint is to 
the Army Council or the Sovereign 

As regards complaints to the Sovereign, although the Army Council are 
required to examine into the complaint, they are not debarred from expressing 
their own view of the case, and even an expression of opinion by an inter¬ 
mediate authority may in some cases suffice to render further steps unntcessarv 
An officer should not be disposed to push to extremes his right to bring his 
complaint before the Sovereign 

This section does not limit the right of the Sovereign to receive complaints, 
but only controls the manner in which officers thin mg themselves wronged 
are to approach the Sovereign 

An exception to the general rule laid down in this O eotion is to be found in 
K R 100 (see also K R 508) to the effect that if any officer or soldier desires 
to bung any grievance to the notice of an inspecting officer he is to be afforded 
an opportunity of doing so 

When two or more officers are lent to or are seconded for service with a 
civil Department of State, &c , and one of them m the course of his employ¬ 
ment, and solely in his capacity as an official of the civil Department, &c , 
does an act by which the other feels aggrieved, the officer who considers 
himself wronged cinnot make a complaint under this section, but can only 
complain to the head or othei proper authority in the civil Department, &c , 
in which both officers are employed, or have recourse to any other civil 
remedy that may be open to him Such a wrong does not fall withm the scope 
of this section 

Speaking generally, the section is not available to seconded officers in 
respect of matters arising in the course of seconded employment while they 
are outside the immediate jurisdiction of the Army Council, e g , the terms 
and conditions of their employment 

European officers of the Indian Army on attaining substantive rank higher 
than that of lieutenant-colonel cease to belong to the Indian Army, and their 
right of complaint then comes under this section The right of complaint 
of European officers of the Indian Army not above the substantive rank of 
lieutenant-colonel is under s 180 

A false accusation or false statement made on preferring a complaint under 
this section is punishable under s 27 (1) (2) 


43 If any soldier thinks himself wronged in any matter 1 Mode of com- 
by any officer other than his captain, or by any soldier, he may sokfer y 
complain thereof to his captain, and if he thanks himself wronged 
by his captain, either in respect of his complaint not being redressed 
or in respect of any other matter, he may complain thereof to 
his commanding officer, 2 and if he thinks himself wronged by 
his commanding officer, either m respect of his complaint not being 
redressed or in respect of any other matter, he may complain 
thereof to the prescribed general officer or brigadier 2 or, m the 
case of a soldier serving in India, to such officer as the Commander- 
in-Chief of the Forces m India with the approval of the Governor- 
General of India in Council may appoint, and every officer 
to whom a complaint is made m pursuance of this section 
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Part I. shall cause such complaint to be inquired into, and shall, if on 
— inquiry he is satisfied of the justice of the complaint so made, take 
39 43,44 such steps as may be necessary for giving full redress to the com¬ 
plainant in respect of the matter complained of 


Note 

1 Complaints may be made respecting any matter, but can be made by 
an individual only The combined complaint of several can never be per¬ 
missible, but should not, if well founded, be treated as mutinous, where it 
is plain that the only object of those making the complaint is to procure 
redress of the matters by which they think, themselves wronged A complaint 
cannot legitimately be preferred to a superior officer except in the regular 
course defined by this section—that is to say, first to the captain and then to 
the CO It is only where the captain refuses or unnecessarily delays to 
redress or forward the complaint that a direct application can be made to the 
C O , and it is only if the C 0 similarly refuses or delays that a direct 
application can be made to the prescribed officer The captain, in the one 
case, and the C O in the other, ought to be informed of the application being 
made to his superior See K R 508 

In addition to the right of complaint under this section, a soldier has rights 
of complaint to inspecting officers under K R 100 and 508 See note to s 42 

A false accusation or false statement made on preferring a complaint under 
this section is punishable under s 27 (1) (2) but the mere fact that a com 
plaint appears to be baseless, or even frivolous, does not render the maker liable 
to punishment As to the repetition of baseless complaints, or the submission 
of complaints m disrespectful language, see note to s 40 

2 The C O to whom the complaint is made will usually be the C O as 
defined in R P 129, but if the complaint is made to any other officer, that 
officer should receivt it and should at once forward it to the C O of the com- 
phining soldier as defined by that rule, and the complaint will then be dealt 
with as properly made 

3 Prescribed general officer or brigadier see R P 12b (A) 


Punishuicnts 

Scaieof 44. Punishments 1 may be inflicted m respect of offences 
by rams'’-" 15 committed by persons subject to mil'tary law and convicted by 
martial courts-martial,— 

In the case of officers,^ according to the scale following 

(a) Death 5 , 

(b) Penal servitude 4 for a term not less than three >ear^ , 

(c) Imprisonment, 6 with or without hard labour, for a term 

not exceeding two years , 

( d) Cashiering 8 , 

(e) Dismissal 6 from His Majesty’s service , 

(/) Forfeiture in the prescribed manner of seniority of rank, 7 
either in the army or in the corps to which the offender 
belongs, or in both , or, m the case of an officer whose 
promotion depends upon length of service, forfeiture 
of all or any part of his service for the purposes of 
promotion, 

(g) Reprimand, or severe reprimand , 

(gg) Stoppages 8 

In the case of soldiers, 0 according to the scale following 

(h) Death*, 

0) Penal servitude 4 for a term not less than three years , 

(k) Imprisonment, 1 with or without hard labour, for a term 
not exceeding t\v o years , 
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(kh) Detention 10 for a term not exceeding two years, 

(/) Discharge with ignominy from His Majesty's service 11 , 
(in) In the case of a non-commissioned officer, forfeiture, m 
the prescribed manner, of seniority of rank, 12 or reduc¬ 
tion 13 to a lower grade, or to the ranks , 

(mm) In the case of a non-commissioned officer, reprimand or 
severe reprimand 14 , 

(n) Forfeitures, 15 fines 10 and stoppages 17 
Provided that— 

(1) Where in respect of any offence under this Act there is 

specified a particular punishment, or such less punishment 
as is in this Act mentioned, there may be awarded in 
respect of that offence, instead of such particular punish¬ 
ment (but subject to the other regulations of this Act 18 
as to punishments, and regard being had to the nature and 
degree of the offence) any one punishment lower in the 
above scales than the particular punishment 

(1a) For the purposes of commutation and revision of punish¬ 
ment, detention shall not be deemed to be a less punish¬ 
ment than imprisonment if the term of detention is longer 
than the term of imprisonment 

(1 b) An offender under this Act shall not be subject to imprison¬ 
ment or detention for more than two consecutive years, 
whether under one or more sentences 19 

(2) An officer shall be sentenced to be cashiered before he is 

sentenced to penal servitude oi impiisonment 20 

(2a) The Army Council may restore the whole or any part of 
any lost seniority or forfeited service in the case of an 
officer who may perform good or faithful service, or who 
may otherwise be deemed by the Army Council to merit 
such restoration 

(3) An officer or a non-commissioned officer when sentenced 

to forfeiture of seniority of rank may also be sentenced 
to reprimand or severe reprimand 

(4) A soldier when sentenced to penal servitude or imprison¬ 

ment may, in addition thereto, be sentenced to be dis¬ 
charged with ignominy from His Majesty's service 21 

(5) Where a soldier on active service 22 is guilty of any offence, 

it shall be lawful for a court-martial to award for that 
offence such field punishment, 23 other than flogging or 
attachment to a fixed object, as may be directed by rules 
to be made from time to time by a Secretary of State, and 
such field punishment shall be of the character of personal 
restraint or of hard labour, but shall not be of a nature to 
cause injury to life or limb 

(6) In addition to or without any other punishment in respect 

of an offence committed by a soldier on active service, 22 
it shall be lawful for a court-martial to order that the 
offender forfeit all ordinary pay for a period commencing 
on the day of the sentence and not exceeding three 
months 24 


Part I 

8 « 44 
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r Provisos (7) and (8) repealed ] 

(9) All rules with respect to field punishment made in pursuance 
of this section shall be laid before Parliament as soon as 
practicable after they are made, if Parliament be then 
sitting, and if Parliament be not then sitting, as soon as 
practicable after the beginning of the then next session of 
Parliament 

(10) For the purpose of commutation of punishment the field 

punishment above mentioned shall be deemed to stand 
m the scale of punishments next below detention 

(11) In addit’on to or without any other punishment in respect 

of any offence, an offender convicted by court-martial 
may be subject to forfeiture of any deferred pay, service 
towards pension, naval, military or an-force decoration 
or naval, military, or air-forcc reward, 20 in such manner as 
may for the time being be provided by Royal Warrant, 
but shall not, save as may be provided by Royal Warrant, 
be liable to any forfeiture under the Regimental Debts 
Act, 1893, or under any Act relating to the military 
savings banks, or any regulations made in pursuance of 
either of the above-mentioned Acts 

(12) In addition to or without any other punishment m respect 

of any offence, an offender may be sentenced by court- 
martial to any deduction authorised by this Act 26 to be 
made from his ordinary pay 

(13) No officer or non-commissioned officer shall, under or by 

virtue of any power or authority derived from any foreign 
potentate or ruler, inflict or cause to be inflicted on any 
person subject to military law under tins Act, for or in 
respect of any offence against such law, any punishment 
not authorised by this Act 27 

Note 

1 See generally K R 652-656 as to the principles to be observed by a 
court martial in awarding sentence 

2 An officer cannot be tried by district court martnl, nor can a district 
court-martial award a sentence of death or penal servitude, s 48 (6) 

3 Death As to notifying accused that a sentence of death has been passed, 
see note (6), R P , App II, p 762 

4 Penal servitude See as to the execution of a sentence of penal servitude, 
ss 58-62, and notes A soldier sentenced to penal servitude may in addition 
be sentenced to be discharged with ignominy, (proviso (4)) 

It is competent for a court martial m cases where it is authorised to impose a 
term of penal servitude, to award penal servitude for life (except m cases under 
s 41(5) for which a maximum sentence of penal servitude has been fixed by 
law—see table at end of Ch VII) or for any term not less than three years 

5 Imprisonment As to rules for awarding terms of imprisonment in days, 
months or years, as the case may require, see K R 654 As to execution of 
a sentence of imprisonment, sec ss 63-67, and notes , as to the date from which 
a sentence is to be reckoned, see s 68 (1) , and as to the limitation of sentences 
of imprisonment, see proviso (IB) 

A soldier convicted b> court-martial of an offence under ss 17, 18 (4), 
18 (5), or 41, whom it is not desired to retain in the Army, should be sentenced 
to imprisonment, but in case he is convicted of such offence, or of any other 
military offence, and it is desired to retain him in the Army, he should be 
sentenced to detention K R 652 lays down principles as to when imprison¬ 
ment , and when detention, ought to be awarded 

A soldier sentenced to imprisonment may in addition be sentenced to be 
discharged with ignominy, (proviso (4)) 
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6 “Cashiering” is a more ignominious form of “dismissal ’* 

S(ntences of cashiering and dismissal do not take effect until promulgation, 
and such sentences have the effect of cashiering or dismissing the accused, not 
only from the Army, but also from any other service in which he may hold 
His Majesty’s commission 

7 Forfeiture in the prescribed manner of seniority of rank See R P 47 

Temporary rank in the case of an officer is a “rank” and not merely an 

appointment The substantive rank is not merged m the temporary rank, 
and a court-martial can order loss of seniority in either, or in both of the 
ranks 

An officer sentenced to forfeit seniority of rank may also be sentenced to 
repnmand or severe reprimand, (proviso (4)) 

8 stoppages See proviso (12) and s 137 (2) 

9 The expression “ soldier ” includes a warrant officer, but s 182 contains 
certain modifications as regards warrant olficers 

A warrant officer when tried by district court martial may only be sentenced 
to the following punishments — 

To be repumandcd or severely reprimanded, or 

To such forfeitures, fines and stoppages as are allowed by this Act (see 
s 138), 

and, either \n addition to or in substitution for any of these 
punishments— 

To be dismissed from the service, or 

To be reduced to the bottom or any other p ace in the list of the rank 
which he holds, or 

To be reduced to an inferior class of warrant officer (if any), or 

To be leduced to a lower grade, or, if he was originally enlisted as a 
soldier but not otheiwise, to the ranks 

When tried by other than a district court martial, a warrant officer may be 
sentenced to any punishment which a district court-martial can award, and, 
either in addition to or in substitution for any such punishment, to any other 
punishment to which a solaici (including a N C O ) is liable under this 
section 

10 Detention See Ch III, para 64, and Ch V, para 106 As to the 
execution of a sentence of detention, see ss 63-67 

A soldier sentenced to three months’ detention, or upwards, is liable in 
commutation thereof, either wholly or partly, to general service, and to 
transfer to any corps, s 63 (7) 

11. Discharge with ignominy See also proviso (4) A discharge with 
ignominy takes effect, not from the date of sentence or promulgation, but 
from the date when discharge is formally carried out in accordance with the 
regulations relating to discharges 

12 forfeiture m the prescribed manner of seniority of rank See R P 47 

The power to forfeit scmonty of rank in the case of N C Os is intended to 

meet cases m which reduction to a lower grade would be too severe As 
indicating the relative severity of a sentence of reduction and one of forfeiture 
of seniority, it is to be noted that a serjeant of twenty years’ service who is 
sentenced to be reduced to the ranks loses all right to pension as a N C O , 
md is only entitled to pension as a private soldier, although he may have 
held the rank of serjemt for (say) twelve years On the other hand, the 
effect of a sentence of forfeiture of seniority of rank is that his seniority m the 
rank he holds is alone affected Thus, if a serjeant who was promoted to that 
rank on the 19th April, 1920, were sentenced to take rank and precedence as 
if his appointment to that rank bore date the 21st June, 1922, he would, on 
the latter date, while having only one day’s service to count for seniority, 
still count continuous service for all other purposes in the rank of serjeant 
from the 19th April, 1920 

13 Reduction Service in the lower grade will reckon from the date of 
signing the original sentence, whether the punishment m question was a 
revised sentence, or a mitigation by the confirming officer from a more severe 
sentence As to the reduction of warrant officers, see note 9 above, and of 
warrant officers m the Indian forces, s 180 (2) (/) 

A court-martial does not deal with acting or lance rank, a sentence re¬ 
ducing a corporal (acting serjeant) to corporal or to lance corporal is in¬ 
operative 

14 Reprimand or severe reprimand (N C Os ) 

Although lance or acting rank is not cognizable in the sentence of a court- 
martial, nevertheless a soldier holding any such appointment, being aNCO, 
may be sentenced by court maitial to be reprimanded or severely repiimanded. 
See note 6 to s 1S3 
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15 Forfeitures t e , those mentioned in provisos (6) and (11) of this section 
Forfeitures of service towards discharge under ss 79 (2), 84, and 161 are conse¬ 
quential and cannot be awarded by sentence of court-martial 

Except as regards £ood conduct badges (P W 964), there is at present no 
provision contained in any Royal Warrant providing for the forfeitures by 
sentence of court-martial or military decorations or military rewards as defined 
by s 190 (18) and (19) No such forfeitures can therefore be ordered by a 
court-martial (See P W 1147 ) Neither can a court-martial deal with 
naval or air force decorations 

As to restoration of forfeited service, see the proviso to ss 79 (2) and 161, 
and note 4 to s 84 

16 Fines These are not authorised to be imposed for any offence except 
drunkenness, and cannot exceed, if imposed by a court-martial, five pounds, 
or, if imposed by a C O , two pounds, ss 19, 46 (2) (b), and K R 579 

17 Stoppages See proviso (12) S 138 sets out the cases in which 
penal deductions or stoppages may be made from the ordinary pa> of a soldier, 
and s 139 provides for their remission 

18 Subject to the other regulations of this Act, &c Provisos (2), (3), (1), 
(6), ( 11 ), and (12) specify the particular instances in which more than one 
punishment may be given 

19 By virtue of this proviso a man cannot be subjected to imprisonment or 
detention, whether under one or more sentences, for more than two consecutive 
years (See also K R 653 ) Any period passed in military custody under 
a sentence or in imprisonment by the civil power between two periods of un 
prisonment, or of detention, or between a period of imprisonment and one of 
detention (or vice versa), is to be reckoned as part of the term of confinement 

The proviso does not apply to a fresh offence committed after release 

A man whose sentence has expired is not in custody whilst returning to his 
unit, and if immediately after rejoining he commits an offence and is re- 
arrested, he may be sentenced by court martial to two years’ imprisonment or 
detention, for at no intervening period since the expiration of his previous 
sentence has he been undergoing any sentence 

Escape from prison or detention, even for a single dav, breaks the continuity 
of the confinement, and time must be calculated afresh from the date on 
which tht man is returned to prison, detention banack, or military custody 
If he is re-captured and kept in military custody to be tried for some ficsh 
offence (eg, his escape from imprisonment or detention) and his original 
sentence is still current, he is not merely “in arrest pending trial” but is 
actually serving his original term (see s 63) There foie at his trial a court 
martial cannot award a full two years’ imprisonment or detention, but must 
deduct therefrom the period spent in custody since his re arrest 

SeeK R 561 (b) (iv) for provisions as to consecutive awards of detention by 
a C O, the same provisions are held to be applicable also to awaids of field 
punishment (which is not expressly mentioned) 

20 Care must be taken to comply with this provision, a sentence of penal 
servitude and to be cashiered is incorrect, as cashiering should precede penal 
servitude 

21 It will be observed that this does not apply m the case of a soldier 
sentenced to detention 

22 For definition of active service, see s 189 

Whenever an accused was at the date of his offence on active service, this 
fact should always be stated in the charge sheet so that the court may be m 
a position to give effect to provisos (5) and (6) Nevertheless, where the 
troops in the country where the court sits are all on active service, the court 
may take judicial notice of such fact though not expressly averred, cf 
R P 12 (C) 

23 The following conditions are essential to the legality of field punish¬ 
ment — 

1 he offender must be on active service 

The punishment must be in conformity with the Field Punishment 
Rules, see the Rules at p 787 

24 Forfeiture of pay under this provision can only be ordeied in case of 
an offence committed by a soldier on active service If the soldier is at the 
time liable to any penal deductions from pay, the order only affects the 
balance of the pay remaining after those deductions see s 138, proviso (c) 

25 As to these forfeitures, see P W , 979, 1031, 1032, 1147, and note 15 
above 

26 Authorised by this Act See ss 137 and 138 
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27 One effect of this provision is to make it illegal for an officer prisoner Part I 

of war placed by the ciptor State in charge of other prisoners to impose on _ 

them—even in comphuice v,ith express orders—any punishment not , 
sanctioned by this Act 


ss 44,45 


Arrest and Irial 
Arrest 1 

45 The following regulations shall be enacted with respect to Custody of 
persons subject to military law when charged 2 with offences dialed with 
punishable under this Act — offences 

(1) Every person subject to military law when so charged 2 

may be taken into military custody Provided, that in 
every case where any officer or soldier not on active service 
remains in such military custody for a longer period than 
eight days without a court-martial for his trial being 
ordered to assemble, a special report 3 of the necessity 
for further delay shall be made by his commanding officer 4 
in manner prescribed , and a similar report shall be for¬ 
warded every eight days until a court-martial is assembled 
or the officer or soldier is released from custody 

(2) Military custody 5 means, according to the usages of the 

service, the putting the offender under arrest or the 
putting him in confinement 

(3) An officer may order into military custody an officer of 

inferior rank or any soldier, and any non-commissioned 
officer may order into military custody any soldier, and 
an officer may order into military custody any officer 
(though he be of higher rank) engaged in a quarrel, fray, 
or disorder , and any such order shall be obeyed, notwith¬ 
standing the person giving the order and the person in 
respect of whom the order is given do not belong to the 
same corps, arm, or branch of the service 

(4) An officer or non-commissioned officer commanding a 

guard, or a provost marshal or assistant provost marshal, 
shall not refuse to receive or keep any person who is 
committed to his custody by any officer or non-com¬ 
missioned officer, but it shall be the duty of the officer or 
non-commissioned officer who commits any person into 
custody to deliver at the time of such committal, or as soon 
as practicable, and m every case withm twenty-four 
hours thereafter, to the officer, non-commissioned officer, 
provost marshal, or assistant provost marshal into whose 
custody the person is committed, an account m writing, 6 
signed by himself, of the offence with which the person so 
committed is charged 2 

(5) The chafge 2 made against every person taken into military 

custody shall without unnecessary delay be investigated 7 
by the proper military authority,® and, as soon as may be, 
either proceedings shall be taken for punishing the offence, 
or such persons shall be discharged from custody •• 

Note 

1 See generally as to arrest and confinement, and release therefrom, 

Ch IV, paras 1-18, and K R 533-540. 
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It will be convenient to give a summary of the provisions for preventing 
a person horn being kept in custody without his case being dealt with by the 
proper authority 

An officer or N C O who commits a person into custody should sign and 
deliver to the ofheer or N C O into whose custody such person is committed, 
a written account (termed “the charge") of the offence with which the person 
so committed is charged He should, if possible, do this at the time of 
committal, but at any rate must do so within 24 hours after that time See 
ss 21 (2), 45 (4) If the “charge" is not delivered at the tune of committal, 
a verbal report to the same effect is to be made (K R 536), but non delivery 
of the “charge" will not excuse a refusal to receive an offender into custody 
The officer or N C O into whose custody the accused is committed, must give 
in wilting to the officer to whom he may be ordered to report the name and 
offence of the accused, as far as known to him, and the name and rdnk of the 
person by whom he is charged (s 21 (3)), and, if so requested by the person 
committed, he shall inform such person of the rank and name ot the person 
preferring charges against him or ordering his arrest, and shall also give him 
a copy of the charge report as soon as he himself receives it The report 


it, and should be made by an entry in the guard report, and he should send 
the “charge," or a copy thereof, to the CO of the accused (k R 53b) 
If he has not received the “charge," he must mention the circumstance m his 
report, and if the “charge" is not delivered within 24 hours, the commandci 
of the guard must make a further report to the superior authority, who, if 
evidence sufficient to justify the retention in custody of the accused is not 
forthcoming, will, at the expiration o' 48 hours from the time of committal, 
order him to be released (K R 516) \ C O who has received the report 

of the committal of an accused person becomes responsible (s 45 (5)) for 
having the ease investigated without delay Dus delay, under R P 2, is 
not to exceed 48 hours without the case being r< ported to the ofheer to whom 
application would be made to convene a court martial for the trial of the 
person charged 

If eight days elapse without the case being disposed of summanly and 
without a court martial being ordered to assemble, the special leport 
required by s 45 (1), as explained by R P 1, must be made, and a 
similar report is required to be forward* d every eight diys, and this 
report will have to be sent by the C O , e\rn though the fault of the delay 
lies with the officer to whom the leport is to be made Ibis special leport is 
not required on active service If undue dtlay occurs in convening a general 
or district court martial, a report has to be made m due accordance with 
R P 17 (C) 

When an officer or warrant officer is placed under arrest, the C O , unless he 
dismisses the charge, should report the case, without delay, to supenoi 
authority 

With reference to the above observations, it must be recollected that in 
reckoning the tune fixed by the R P , Sunday , Good frriday, and Chuatmas 
Day are, as a general rule, excluded (R P 135 (A)), but this is not the case 
in reckoning the days fixed by sections of the Act, eg, ss 21, 45 (!) 

2 The “charge" referred to in this section, m s 46 (1), and in R P 3, 
4 and 8 is distinct from that referred to in R P 11 (B) Ihe latter, m the case 
both of officers and soldiers, is the formal charge preferred by the C O and 
set out in the written charge-sheet, if and when it is decided to send the case 
for trial The former is simply a complaint that an offence has been com¬ 
mitted, 

3 Special report See R P 1 

4 The C O in this section means the C 0 as defined by R P 129, see 
K R 526 

5 Military custody This expression is here restricted by the opening 
words of the section to the military custody of persons when charged with 
offences, and does not apply to persons in military custody undergoing sen¬ 
tence See K R 533-540 

6 An account m writing The absence of a written charge ioes not, 
however, invalidate an arrest Heddon v Evans (1919), 35 1 L R 642 

7 As to the conduct of the investigation, see Ch IV, paras 19-29, R P 
2-8 and notes, K R 542-554 

8 Proper military authority All charges agamst N C Os and soldiers 
should be investigated in the first instance by the company, &c , commander, 
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who, m all cases where a private soldier is concerned, and m certain cases Part 1 

where aN CO is concerned, may either dispose of the case himself or reserve _ 

it for the C 0 (see K R 542, 565), and, where the case is so reserved, the 
C O must give the decision under s 46 (1) 83.40,^0 

9 As to olfences in relation to this section, see s 21 

Summary disposal of Charges 1 

46 —(1) The commanding officer 1 shall, upon an investigation P° wero * 
being had of a charge made against a peison subject to military 
law under his command of having committed an offence under 
this Act, dismiss the charge, 2 if he in his discretion thinks that 
it ought not to be proceeded with, but where he thinks the charge 
ought to be proceeded with, he may take steps for bringing the 
oiicnder to court-martial, or, in the case of an officer below the 
rank of field officer or of a warrant officer, 3 may refer the case to 
be dealt with summarily by a general officer or brigadier under the 
provisions of this Act, or in the case of a soldier 4 may deal with the 
case summarily 

(2) Where he deals with a case summarily 11 he may— 

(a) Award to the offender detention* for any period not 
exceeding twenty-eight days , and 

(&) In the case of the offence of drunkenness, may order the 
offender to pay a fine not exceeding two pounds 7 either 
in addition to or without any other punishment, and 

(c) In addition to or without any other punishment may 

order the offender to suffer any deduction from his 
ordinary pay 8 authorised by this Act to be made by the 
commanding officer , and 

(d) In the case of an offence by a soldier (not being a non¬ 

commissioned officer) on active service, may award to 
the offender field punishment® within the meaning of 
section forty-four of this Act for any period not ex¬ 
ceeding twenty-eight days, and may in addition to, or 
without any other punishment, order that the offender 
forfeit all ordinal y pay for a period commencing on the 
day of the sentence and not exceeding twenty-eight 
days 9 , and 

(e) In addition to or without any other punishment may 

award such other minor punishment 10 as he is for the 
time being authorised to award, so however that a 
minor punishment shall not be awarded for any offence 
for which detention exceeding seven days is awarded 

(3) Where the charge is against a soldier for drunkenness 11 
the commanding officer shall deal with the case summarily unless 
the offence was committed on active service or on duty, or after 
the offender was warned for duty, or unless by reason of the 
drunkenness the offender was found unfit for duty, or unless the 
soldier has been guilty of drunkenness on not less than four 
occasions m the preceding twelve months, but nothing in this 
subsection shall affect the jurisdiction of any court-martial or 
the right of the soldier to be tried by a district court-martial 
[Certain words omitted from subsection 3 by 46 Viet c 6, s 4 ] 

(4) [This subseetton was repealed by A.A .A. 1910]. 

(mo) q 



470 


ARMY ACT 


Part I. 
s. 46 


(5) [ This subsection uas repealed by A & A F (A ) Act, 1 )~1 ] 

((>) Provided that in every case where the commanding officer 
has power to deal with the case summarily, the accused person 
may demand that the evidence against him should be taken on 
oath , 11 and the same oath or solemn declaration as that required 
to be taken by witnesses before a court-martial shall be adminis¬ 
tered to each witness in such case 

(7) An offender shall not be liable to be tried by court-martial 
where the charge has been dismissed or the olfencc has been dealt 
with summarily 13 by his commanding officer, and shall not be 
liable to be punished by his commanding oflicci for any offence of 
which he has been acquitted or convicted by a competent ci\il 
court or by a court-martial 14 

(8) Where a commanding officer has power to deal with a case 
summarily under this section, and, after hearing the evidence, 
considers that he may so deal with the case, lie shall, in e\ery case 
where the award or finding involves a forfeiture of ordinary pay, 15 
and m every other case, unless he awards no other punishment than 
one of the minor punishments referred to in this section, ask the 
soldier 16 charged whether he desires to be dealt with summanly 
or to be tried by a district court-martial, and if the soldier elects to 
be tried by a district court-martial 17 the commanding officer shall 
take steps for bringing him to trial by a district court-martial, 
but otherwise shall proceed to deal with the case summarily 18 

(9) The power of dealing summarily with a case may bo dele¬ 
gated by a commanding officer to any officer under lus command in 
accordance with and subject to the King's Regulations 19 

Provided that sifch oificer shall not have power to inflict any 
punishment other than a minor punishment, or such fines for 
drunkenness as may be provided for by those Regulations 

Ncvrr 

1 See Ch IV, paras 31-3S, R P 2-7, and notes, K R 542-568 A, 
to meaning of commanding officer, see R P 129 and note, K R 526 

2 A C O may dismiss the charge, whether the accused is an oificer or a 
soldier, and he should do so if, in his opinion, the evidence docs not show 
that some offence under this Act ha-, been committed, or if, in his discretion, 
he thinks the charge ought not to be proceeded with (R P 4 (A)) 

3 A C O cannot, as such, inflict “punishment* * upon an officer Nor does 
his power under this section to deal sumrnmlv with a soldier extend to a 
w arrant officer (s 182 (1)), or to a civilian who is subject to the Act (s 184 (2)) 
w ee s 47 with regard to summary disposal of charges against officers and 
warrant officers 

4 1 n the case of a soldtcr ‘Soldier’ 1 includes aN C O , whether permanent 
or ac'mg, but the K R restrict the powers of a C O in dealing with N C Os 
(K R 558,559), who are only subject to the following summary and minor 
punishments — 

Any deduction from ordinary pay allowed by s 138 (4), subject to the 
right of the N C O to elect trial by court-martial, 

Reprimand or severe reprimand, l No right to elect trial by court- 

Admonttion, / martial 

A N C O holding any appointment or acting rank or lance rank may be 
ordered by his C O , either for an offence or otherwise, to revert to his per¬ 
manent rank or to any intermediate acting or lance rank, the N C O having 
no right to elect trial by court-martial, (s 183 (c). K R 559, and sec note 
15 below ) 

by s 183 (1), the obligation (under subs (3) of this section) to deal sum¬ 
marily with certain cases of drunkenness does not apply to a N C O charged 
with drunkenness 
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If a N C O is reduced to the ranks by sentence of court-martial, and whilst 
serving in the ranks is awarded a summary or minor punishment by his C O , 
such award is valid although at a later date the proceedings of the court- 
martial are quashed 

5 The summary and minor punishments which a C O can award in the 
case of a private soldier are set out in K R 560 Briefly they are as follows —• 

Summary punishments (subject to the soldier’s right to elect, previous 
to the award, to be tried by court martial)— 

Detention —Up to 28 days, but if the C O is below the rank of field 
officer, then, except in cases of absence without leave, only up 
to 7 days, 

bine —For drunkenness only, and not executing two pounds For 
the prescribed scale of fines, see K R 579, 

Deductions from pay —As authorised by s 138 (4) (6), (subject to 
approval of G O C if amount of proposed deduction exceeds 
four pounds), 

bield punishment —Up to 28 days (on active service only), 
borfeiture of pay —Up to 28 da>s (on active seivice only) 

Minor punishments \thc soldier having no right to elect trial by court- 
martial)— 

Confinement to bartacks —Up to 14 da>s, 

Extra wards and piquets —Only to be ordered as a punishment for 
minor offences or irregularities when on, or parading for, these 
duties, 

A dmomhon 

K R 561 lays down when more than one of the above punishments may be 
awarded 

b Detention awarded by a C O up to 7 days will be awarded m “ hours M , 
K R 561 (6) (n) As to commencement of term of detention, see R P 6, 
and K R 561 (b) (iv) AGO cannot by one or more sentences award 
detention for more than 28 consecutive days (K R 561 (6) (i\)) AGO 
cannot inflict a sentence of imprisonment 

7 For scale of fines for drunkenness, mode of recovery, &c , see K R 579, 
5S0, and as to punishment for simple drunkenness, K R 577 

8 Deduction from ordinary pay See ss 138-140 and notes 

14 9 Field punishment is awarded in “days,** never in “hours '• 

Forfeiture of pay commences as from the day of award When, therefore, 
it is desired to order forfeiture of pay for a period in excess of the field punish¬ 
ment awarded, eg, 10 days’ field punishment and an additional foifeiture 
of 14 days* ordinary pay, it will be necessary to award the offender 10 days’ 
field punishment with forfeiture of 24 days’ pay, as pay is forfeited for the 
period of field punishment awarded 

A C O cannot by one or more sentences award more than 28 days* con¬ 
secutive forfeiture of pay or held punishment, but this does not prevent him 
awarding such sentences as 28 days’ forfeiture to a man who has just under¬ 
gone 14 days* detention or field punishment, or 28 days’ detention or field 
punishment to one who has just undergone 11 days’ forfeiture, in such cases 
it is the Royal Warrant which in effect causes the period of forfeiture to exceed 
28 days 

10 Minor punishment See K R 558 (6), 560 (6), and notes 4 and 5 to this 
section 

11 Certain cases of drunkenness a C O must deal with summarily (unless 
the accused elects trial under subs (8) of this section), except where the 
offender is a N C O (s 183 (1)), but he may , if he thinks ht (subject to such 
election), deal summarily with any case of drunkenness, though the offence 
was committed in the special circumstances mentioned iu this sub section 
See K R 575 

12 Every charge must be heard in the presence of the accused. Witnesses 
will not be sworn unless he requires it, but he must have full libeity of cross- 
examination, to call witnesses and make any statement (R P 3,4) 

13 Dealt with summarily If a C O , contrary to K R 547 (which requires 
mm to refer to superior authority certain offences), through inadvertence and 
with a full knowledge of the facts, dismisses the charge or deals with any 
offence summarily, his award is legal and the offender oannot be tried by 
court-martial for that offence 

14 Acquitted or convicted by a civil court or a court-martial See note to 
s 157 Nor can a man acquitted or convicted of an offence by a civil court 
or court-martial be tried by court-martial for the same offence, ss 157, 
162(6) Where a soldier has been acquitted, or the charge has been dismissed, 

(1210) Q 2 
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Part I. or where he has been convicted or summarily punished for an offence which is 
__ substantially the same as some other offence, he ought not to be summarily 

46 47 punished by his C O or tried for such other offence If, for example, he has 
been acquitted, or convicted of, or summarily punished for, absence without 
leave, and the absence amounted to desertion, he cannot afterwards be tried 
for desertion Nor can a rnan convicted by a court martial of an offence be 
afterwards sentenced by his CO to stoppages for damage caused by that 
offence 

15 Lance and acting rank is a matter to be dealt with entirely by a C O , 
hence a C O can deprive a soldier of acting or lincc rank and revert him to 
his permanent rank without giving him the option of trial by district court- 
martial, even though such deprivation will involve a lower rate of pay See 
also Ch IV, para 26, and note 6 to s 183 

Where a case of absence without leave is dealt with summarily by a com¬ 
pany, &c , commander acting as commanding officer, he must, of course, 
comply with the provisions of this sub section, and should m every case, 
before awarding any punishment, inform the soldier of the number of days 
pay he forfeits under the P W m respect of his ibsence, and ask him whether 
he wishes to be tried by distuct court martial 

16 If the C 0 omits to ask the soldur the question prescribed by this 
sub section, the soldier can cl'inn his right of trial by court martial at any 
time on the same day before the houi fixed for the commitment and release 
of soldiers under sentence (R P 7) , and a soldur is to be given on the following 
day an opportunity of reconsidering his decision to be tried by court martial 
K R 552(6) VVhcie a soldier elects to be tried, he mav, if his C O thinks the 
circumstances of the case warrant it, be at once released from arrest pending 
trial K R 552 (a) 

17 Where an accused elects trial by ronrt-martial, the fact should be 
noted (in red ink) on the top of the application form and of the charge-sheet 
This serves ( inter aha) to notify the court that the C O did not consider the 
case to be one deserving of a more sevt lu punishment than he himself could 
have awarded ( c / K R 652 (c) ) 

18 The officer commanding a military hospitil is temporarily the com¬ 
manding officer of patients therein, and can investigate charges against them 
and apply for a court-martnl 8 oe also 1< R 13S0 

R P 6 (B) prohibits a C O fiom increasing a punishment after he has once 
made his award, which is complete when tlu man has quitted his presence 
This rule applies in the case of minor as well as other punishments But a 
C O can at any time before the punishment has been completed, mitigate or 
remit a minor or a summary punishment As to entry of his award, see 
K R 544 

Awards by a C O which appear to be illegal or excessive can be reviewed 

19 See K R 542 (^565 

Power to 47*—(1) Any of the following authorities shall have power 

nmify with deal summarily 1 with a charge against an officer below the rank 

charges of field officer or against a warrant officer referred for that purpose, 
officer and or f° r * na l by court-martial, 2 under the foregoing section of this 
warrant Act, that is to say, any general officer or brigadier authorised to 
officers convene a general court-martial, and any officer (not under the 
rank of major-general) appointed for the purpose by the Aimy 
Council, and also in the case of a force on service beyond the seas 
the general or air officer commanding the force and any officer 
(not under the rank of major-general) appointed for the purpose 
by him 

(2) The authority having power to deal summarily with the case 
may, with or without hearing the evidence, dismiss the charge, 
if he m his discretion thinks that it ought not to be proceeded with, 
or, where he thinks the charge ought to be proceeded with, take 
steps for bringing the offender to a court-martial, or may,aftet 
hearing the evidence, or, if the accused consents thereto in writing, 
after reading a summary or abstract of the evidence, deal with the 
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case summarily by awarding in the case of an officer 8 one or more Part I. 
of the following punishments 4 .— — 

(а) Forfeiture of seniority of rank 6 either in the army or in the s 47 • 

corps to which the offender belongs, or in both, or, m the 
case of an officer whose promotion depends upon length 
of service, forfeiture of all or any part of his service for 
the purposes of promotion , 

(б) Severe reprimand or reprimand , 

and m the case of a warrant officer 3 one or more of the following 
punishments— 

(a) forfeiture in the prescribed manner of seniority of rank,® 

(b) Severe reprimand or reprimand , 

(c) Any deduction authorised by this Act to be made from Ins 

ordinary pay 

(3) Where the authority having power to deal summarily 

with the case considers that he may so deal with the case, lie 
shall, unless he awards a severe reprimand, or a reprimand, m 
every case ask the accused whether he desires to be dealt with 
summarily or to be tried by a court-martial, and if the accused 
elects to be tried by a couit-martial, take steps for bringing him 
to trial by a court-martial, but otherwise shall proceed to deal 
with the case summarily s 

(4) In every case where an authority has power to dispose of a 
case summarily, and decides so to do, the accused may demand 
that the evidence against him should be taken on oath, and the 
same oath or solemn declaration as that required to be taken by 
witnesses before a court-martial shall be administered to each 
witness in such case 

(5) An offender shall not be liable to be tried by court-martial 
where the charge has been dismissed or the offence has been dealt 
with summarily under this section, and shall not be liable to be 
punished by a general officer or brigadier under this section for 
any offence of which he has been acquitted or convicted by a 
competent civil court or by a court-martial 

Note 

1. This section obviates the necessity for trying by court-martial a junior 
officer or a warrant officer who commits some offence which is not of a serious 
nature but yet cannot be overlooked {See K R 546 as to the offences with 
which the authorities specified in this section may deal ) Where an officer 
or a warrant officer is ordered to be summarily dealt with under this section, 
he should be given a copy of the summary (or abstract) of the evidence not 
less than twenty four hours before the trial R P 9 (A) 

2 An authority can act under this section not only if asked to do so but 
also if the case has been remanded for the purpose of the trial of the offender 
by court-martial Even if asked to deal summarily with the case, he can, 
if he thinks it desirable, convene a court-martial If on perusal of the 
summary (or abstract) of evidence and other documents he thinks fit, he can 
at once, without bringing the accused before him, either dismiss the case or 
order a court-martial, or he can decide to hear the evidence with a view to 
dealing summarily with the case The accused may demand that the evidence 
be given on oath After hearing the evidence the authority herein specified 
can still dismiss the case or order a court-martial, or he can deal summarily 
with it subject to the right of the accused to claim trial by court-martial 
under subs (3) 

3 When an officer or warrant officer of the Royal Air Force seconded, lent 
or attached to the Army is summarily dealt with under this section, the 
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Of'nrnl ind 
district 
courts 
martial 


discretion of the authority so dealing with the case is regulated by K R 557, 
and he will not, in the case of an officer, award the punishment of forfeiture 
of seniority of rank m the Royal Air Force, or of service for promotion in that 
force, nor, in the case of a warrant officer, forfeiture of seniority of rank in 
the said force 

4 Awards under this section which appear to be illegal or excessive can 
be reviewed by the authorities specified in R P 10 

5 Forfeiture of seniority of tank —(officers) See R P 47 See also 
K R 555 and 556, which limit the power of an authority acting under this 
section 

6 Forfeiture in the prescribed manner of seniority of rank —(warrant officers) 
See R P 47 


Courts-Martial 

Preliminary Note 

Ihe principal enactments which govern the convening, composition, ana 
piocedurc of courts-martial are contained in this group of sections (ss 48-56) 
ihe remainder of the law will be found in the supplemental provisions of the 
Act as to courts-martial (ss 122-150) and as to evidence (ss 168-165) and 
in the Rules of Procedure S 49 provides for the convening of the exceptional 
tribunal of a field general court-martial to try offences committed on active 
service, and offences against the inhabitants of, or residents m, countries 
beyond the seas, which it is not practicable to trv by an ordinary court Certain 
questions relating to jurisdiction of courts-martial are dealt with in ss 
157-162 

See Ch V for general explanation of the constitution and practice of courts- 
martial, and for details see the Rules of Procedure and notes 

K R 546 specifies the offences which an authority under s 47 may dispose 
of, and K R 547 specifies the otlences which a C O is empowered to dispose 
of without reference to superior authority , K R 615 ami 634 point out the 
general rules under which different classes of offences snould be dealt with by 
a lower or higher tribunal 


48 The following rules are enacted with lespcct to general 
com is-mar tial and district eourts-martial — 

(1) A general court-martial shall be con\ened by His Majesty 

or some officer deriving authority to convene a general 
court-martial immediately or mediately from His Majesty 1 . 

(2) A district court-martial shall be convened by an officer 

authorised to convene general eourts-martial, or some 
officer deriving authority to convene a district court- 
martial from an officer authorised to convene general 
courts-martial 2 

(3) A general court-martial shall consist of* not less than li\e 

officers, each of whom must have held a commission 
during not less than three whole years, 4 and of whom not 
less than four must be of a rank not below that of captain 

(4) A district court-martial shall consist of 3 not less than throe 

officers, each of whom must have held a commission durmg 
not less than two whole years 4 

(5) The minimum number mentioned in this section for a 

general or a district court-martial shall be the legal 
minimum 5 for that court-martial 

(b) A district court-martial shall not try a person subject to 
military law as an officer, nor award the punishment 
of death or penal servitude, but, subject as aforesaid, 
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any offence under this Act committed by a person subject Part I 
to military law, and triable by court-martial, may be — 
tried and punished 8 by either a general or district court- ■•48. 
martial 

(7) An officer under the rank of captain shall not be a member 

of a court-martial for the trial of a field officer 

(8) Sentence of death 7 shall not be passed on any prisoner 

without the concurrence of two-thirds at the least of the 
officers serving on the court-martial by which he is tried 

(9) The president 8 of a court-martial, whether general or 

district, shall be appointed by order of the authority con¬ 
vening the court, but he shall not be under the rank of 
field officer, unless the officer convening the court is undci 
that rank, or unless in the opinion of the officer who con¬ 
venes the court, such opinion to be expressed 9 m the order 
convening the court and to be conclusive, a field officer is 
not, with due regard to the public service, available, m 
either of which cases an officer not below the rank of captain 
may be the president of such court-martial, and he shall 
not be under the rank of captain, except m the case of a 
district court-martial, where in the opinion of the officer 
who convenes the court, such opinion to be expressed 9 
in the order con\ening the court and to be conclusive 
a captain is not, having due regard to the public service, 
available 

(10) If it becomes necessary to convene a court-martial under 
this Act at any place where in the opinion of the convening 
officer the necessary number of military officers is not 
available to form such a court, or where m his opinion such 
a necessary number could not be made available without 
serious injury to the interests of the service, such opinion 
to be expressed 9 in the order convening the court, and to 
be conclusive, then the said convening officer may, subject 
to any directions which may be given by the Army Council 
and with the consent of the proper air force authority, 
nominate any air force officer to preside over the court, or 
nominate as members of the court any necessary number 
of air force officers in addition to or in lieu of military 
officers 

Provided that no air force officer shall be qualified to 
perform any function in relation to such court-martial 
unless he is of equal seniority and equivalent rank to that 
which would have been required by the provisions of this 
Act if he had been a military officer 

Note 

1 Power to convene general courts-martial is given by warrant, see s 122, 
and Ch V, paras S-9 

2 The power to convene district courts martial is not given specifically 
by warrant, but is an incident of the power to convene general courts martial, 
in other words, an officer authorised to convene general courts-martnl may 
either himself convene, or delegate to other officers power to convene, district 
courts-martial (s 123) As to the duty of an officer before convening a 
court, and a9 to speedy convening of court, see Ch. V, paras 20-22 and 
R P 17 
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Part I. 3 As to the composition, &c , of coarts martial, sec R V 10, 20 and 21, 
__ and K R 642-644 

dft 40 Air f° rce officers pioperly attached or lent to, or seconded for service with, 
88 . 48,49 t j lc Army, c in sit on a court-martial, so also can an army chaplain if holding a 
commission, but he is not qualified to preside 

4 A court would have no jurisdiction if each member has not held a com¬ 
mission for the required period, or if its composition differed in any respect 
from that detailed in the convening order 

5 A convening ofhcci can increase beyond the legal minimum the number 
of officers to sit on a court martial, but cannot decrease the number below 
that minimum, he must therefore take care to convene i court with not less 
than the minimum, otherwise the proceedings are void 

6 In tin case ot a wair mt officer, a district court-mailial can only award the 
punishments sp< cified ms 182 (2) (a) 

7 As to the duty to notify to in accused that sentence of death has been 
passed, see note (6), R P , App II, p 762 

8 As rcgaids the appointment of president and members, see K R 644 
The convening officer cannot himself preside or, indeed, be a member of 
the court (s 50 (2)) I he duties of the president are laid down m R P 59 , 
he must be appointed by name As regards the members ind waiting members, 
the number and ranks and units, to which they belong may alone be mentioned, 
or they may be mentioned by nanu , and in cases where units cannot be specified 
(eg Rh ,R ASC ), they should be mmed 

Whenever a general officer or colonel is available, an officer of inferior rank 
is not to be appointed president ot a general couit martial, and on the trial 
of a commmaing officer of a corps, as many members as possible must be 
officers who have themselves held, or ire holding, commands equivalent to 
that held by the accused K R 642 

Where the accused is a warrant officer, the president must not, in any case, 
be under the rank of captain, s 182 (4) 

9 Such opinion to be expressed, &c If the opinion is not duly expressed, 
the court will be improperly constituted, and its proceedings invalid 


Field general 49 —(l) Where a complaint is made to any officer in command 
initial, ol any detachment or portion ot tioops in any country beyond 
the seas, or to the commanding officei of any corps or portion of 
a corps on active service, or to any officer in immediate command 
of a body of forces on active service, that an oflence has been 
committed by any person subject to military law, 

then, if in the opinion of such officer it is not practicable that 
such offence should be tried by an ordinary general court-martial, 
it shall be lawful for him, although not authorised to convene 
general courts-martial, to convene a court-martial, in this Act 
referred to as a field general court-martial , 1 for the trial of the 
person charged with such offence, provided as follows —• 

(а) An officer in command of a detachment or portion of 

troops not on active service shall not convene a field 
general court-martial for the trial of any person, unless 
that person is under his command, nor unless the offence 
with which tlie person is charged is an offence against the 
property or person of an inhabitant of, or resident in, 
the country in winch the offence is alleged to have been 
committed 

( б ) A field general court-martial shall consist of not less than 

three officers, unless the officer convening the same is of 
opinion that three officers are not available having due 
regard to the public service, in which case the court- 
martial may consist of two officers 
(t) The convening officer may preside, but he shall, whenever 
he deem* rt practicable, appoint another officer as president, 
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who may be of any rank, but shall, if practicable m the 
opinion of the convening officer, be not below the rank of 
captain 

(d) Where a field general court-martial consists of less than 
three officers, the sentence shall not exceed such field 
punishment as is allowed by this Act, or imprisonment. 

(2) Section forty-eight of this Act except paragraph (10) thereof 
shall not apply to a field general court-martial, but sentence 
of death 2 shall not be passed on any prisoner by a field general 
court-martial without the concurrence of all the members 


Part I. 


88 . 49 , 50 . 


(3) A field general court-martial may, notwithstanding the 
restrictions enacted by this Act 3 in respect of the trial by court- 
martial of civil offences within the meaning of this Act, try any 
person subject to military law who is under the command of the 
convening officer, and is charged with any such offence as is 
mentioned in this section, and may award for such offence any 
sentence which a general court-martial is competent to award 
for such offence Provided always, that no sentence of any such 
court-martial shall be executed until confirmed 4 as provided by 
this Act 


Note 

1 The object of this section is to provide for the speedy trial of offences 
committed abroad or on actnc service m cases where it is not practicable, 
with due regard to the interests of discipline and of the service, to tr\ such 
offences by an ordinary generd court martnl \ field general court imrtial 
can try any offence committed on active service, but where troops are not 
on active service it can only be convened for the trial of offences against the 
property or person of some inhabitant of, or resident in, the country See 
R P 105-123 and notes 

If troops on board a ship (not commissioned by His Majesty) are on active 
service, the O C troops can convene a field general court martial for trial 
of an offender on board, (see also as to suih troops s 188) 

2 As to notifying accused that i sentence of death has been passed, see 
note {h) t R p App II, p 762 

3 Restriction* enacted by th*s Act Ste s 41 proviso (a) 

4 As to confirmation of sentence, see s 54 V 1) \d ), and R P 120 

50— (l) The officers sitting on a court-martial may belong Courts 
to the same or different corps, 1 or may be unattached to any 
corps, and may try persons belonging or attached to any corps 

(2) The officer who convened a court-martial shall not, save 
as is otherwise expressly provided 2 by this Act, sit on that court- 
martial 

(3) Any of the following persons, that is to say, a prosecutor 
or witness for the prosecution of any accused, or the command¬ 
ing officer 3 of the accused within the meaning of the provisions 
of this Act which relate to dealing with a case summarily, or the 
officer who investigated the charges 4 on which an accused is 
arraigned, shall not, save in the case of a field general court-martial, 
sit on the court-martial for the trial of such accused, nor shall he 
act as judge advocate at such court-martial 6 

Note 

1 If an officer is rompetent to sit on a court-martial, he is qualified to sit 
on any court of the same description, and a convening officer may, by arrange¬ 
ment, avail himself of the services of an officer not otherwise under his orders. 
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Challenges 
by accused 


See note 1 to R P 20 A gtntnl or distuct comt maitul must, so far as 
sc< ms to the convening officer practicable, be compostd of officers of different 
turps, R P 20 (A) , and see as to the trial of a member of the auxiliary forces, 
R P 20 (B) Tbe definition of corps in s 190 (15) includes the Royal Marines 

2 Save as otherwise expressly piojidcd See s 49 (1) (c), which enables 
the convening officer of a field general court maitial to preside, if it iS no 
practicable to appoint another officer 

3 Commanding officer Ihis includes any officer who has been the com¬ 
manding olficer of the accused, within the meaning of s 46 and R P 129, at 
any time between the date on which the charge against the offender is made 
and the date of trial inclusive, irrespective of the fact that he did not deal 
with the case in question 

4 Investigated the changes The officer who investigated is usually the 
C O of the accused, when he is not, lie is equallv excluded by these words 
He has been defined as meaning the officer who, m a judicial cipacity, silted 
the evidence in such a way as to acquaint lain with, ind lead him to form a 
conclusion upon, the merits of the case, and docs not include an officer through 
whose hands the charges passed muelv formally or ministerially R P 19 
(B) (in), however, adds to the list of disqualify d officers the officer who took 
down the summaiy of evidence, the compan> , *kc , commander who con¬ 
ducted the preliminary inquiry, iny member of a court ot inquiry which may 
have dealt with the case, and any member of a picvious court martial which 
tried the accused in respect of the same offence 

Special attention is diawn to R P 19 (B) fm), and to the note onp 742, 
relating to the action to be taken in order to pn \mt officers who have served 
upon courts of inquiry, rcgatdmg the Gift nee about to be tried, from sitting 
oil courts martial for the trial of the olRnoc 

5 A member of the couit or a judge advocate is a competent witness for 
the defence, but not for the piosecution In the ease of a field general court 
martial, an olficer is disqualified by R P 106 (D) foi serving if he is piovost 
marshal, assistant provost marshal, or prosecutor, oi a witness for the prose 
cutron 


51.—(1) An accused about to be tried by any couil-iuai tial 
may object, for any reasonable cause, to any member of the court, 
including the president 1 , whether appointed to serve thereon 
originally or to fill a vacancy caused by the retirement of an officer 
objected to, so that the court may be constituted of officers to 
whom the accused makes no reasonable objection 2 

(2) Every objection made by an accused to any officers shall 
be submitted to the other officers appointed to form the court 

(3) If the objection is to the president, 1 such objection, if 
allowed by one third or more of the other officers appointed to 
form the court, shall be allowed, and the court shall adjourn for 
the purpose of the appointment of another president 

(4) If an objection to the president is allowed, the authority 
convening the court shall appoint another president, subject to 
the same right of the accused to object 

(5) If the objection is to a member other than the president 
and is allowed by one half or more of the votes of the officers 
entitled to vote, the objection shall be allowed, and the member 
objected to shall retire, and his \acancy may be filled in the 
prescribed manner by another officer, subject to the same right 
of the accused to object 

^ (6) In order to enable an accused to avail himself of his privilege 
of objecting to any officer, the names of the officers appointed to 
form the court shall be read over m the hearing of the accused 
on their first assembling, and before they are sworn, and he shall 
be asked whether he objects to any of 9uch officers, and a like 
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question shall be repeated in respect of any officer appointed to Part I. 
serve in lieu of a retiring officer — 

99, 51,52 

Note 

1 This section gives the accused an absolute right to a new president, if 
his challenge to the president is allowed by one-third of the officers appointed 
to form the court. A challenge to the president must be dealt with first, 
see R.P. 25 (E), 

2 As to challenges generally, see R P 25 and note, as to adjourning for 
the purpose of appointing fresh members, and the pow^r to convene another 
court, R P IB, and as to challenges where a court is being sworn to try 
several persons, R P 71 (A) (B) 

52.—(1) An oath m the prescribed form 1 shall be administered 
by the prescribed person 2 to every member of every court-martial 3 oaths 
before the commencement of the trial 

(2) An oath m the prescribed form or forms 4 shall be adminis¬ 
tered by the prescribed person 6 to the judge advocate or person 
officiating as judge advocate (if any), and also to every officer m 
attendance on a court-martial for the purpose of instruction 
(if any), and also to every shorthand writer or interpreter (if any) 
in attendance on the court-martial 3 

(3) Every witness before a court-martial 3 shall be examined 
on oath, which the president or other prescribed person shall 
administer in the prescribed form 6 

(4) If a person by this Act required either as a member of, 
or person in attendance on, or witness before a court-martial, or 
otherwise in respect of a court-martial, to take an oath, objects 
to take an oath, or is objected to as incompetent to take an oath, 
the court, if satisfied of the sincerity of the objection, or, where 
the competence of the person to take an oath is objected to, of 
the oath having no binding effect on the conscience of such person, 
shall permit such person instead of being sworn to make a solemn 
declaration m the prescribed form, 7 and for the purposes of this 
Act such solemn declaration shall be deemed to be an oath 8 

Note 

1 Prescribed form See R P 26 (A) and App IX, pp 762-3 

The oath taken by members of the court binds them in their capacity oi 
jurors to find a true verdict according to the evidence (discarding from their 
minds any private knowledge or information they may happen to possess), 
and in their capacity of judges to administer justice duly, as well as to keep 
secret the votes of members, and (until confirmed or except as permitted b> 
instructions of the Army Council) the sentence of the court 

7he oath taken by members of the court implies that, as a general rule, 
the opinions of the individual members ought not to be stated, and conse¬ 
quently the court ought not to disclose whether the decision was unanimous 
or by a majority The decision is the decision of the court as a whole, and 
the fact of its being unanimous or not is usually immaterial 

2 Prescribed person See R P 26 (B) 

3 As to swearing of members, witnesses, &c , In the case of a field general 
court-martial, see K P 111 

4 Prescribed form or forms See R P 27 and App II, pp 762-3 

5 Prescribed person See R P 27 

6 The form of oath for a witness is set out in R P , App II, p 763, and 
the person to administer it is prescribed by R P 82 

7 The form of solemn declaration Is set out In R P , App II, p 763, 
and the person before whom such declaration may be made is prescribed by 
R P 28 
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Part I 8 The practice followed m the law courts of any colony or foreign country 
* as to the mode of swearing or taking the affirmation of natives should usually 
77 be adopted 

bs 52,53 p or punishment of perjury committed by a witness subject to military law, 
see s 29, by a civilian, see s 126 ( 2 ) 


procedure 53 ,—(l) If a court-martial after the commencement of the 

trial is, by death or otherwise, reduced below the legal minimum, 
it shall be dissolved 

(2) If after the commencement of the trial the president dies 
or is otherwise unable to attend , 1 and the court is not reduced 
below the legal minimum, the convening authority may appoint 
the senior member of the court, if of sufficient rank, to be president, 
and the trial shall proceed accordingly f but if he is not of sufficient 
rank the court shall be dissolved 

(3) If, on account of the illness of the accused 2 before the find¬ 
ing, it is impossible to continue 3 the trial, a court-martial shall be 
dissolved 

(4) Where a court-martial is dissolved under the foregoing 
provisions of this section the accused may be tried again 4 

(5) Ihe president of any court-martial may, on anv deliberation 
amongst the members, cause the court to be cleared 5 of all other 
persons 

( 6 ) The court may adjourn 6 from time to time 

(7) The court may also, where necessary, view 7 any place 

( 8 ) In the case of an equality of votes on the finding the accused 
shall be deemed to be acquitted 8 In the case of an equality of 
votes on the sentence, or any question ansing after the commence¬ 
ment of the trial except the finding, the president shall have a 
second or casting vote 

(9) When a court-maitial recommend a person under sentence 
to mercy, such recommendation shall be attached to and form 
part 9 of the proceedings of the court, and shall be promulgated 
and communicated to the poison undet sentence, together with 
the finding and sentence 


Note 

1 Unable to attend The court cannot proceed at all without a president, 
and in the event of his absence must adjourn until he can attend, or until a 
new president is appointed by the convening authority see R P 65 (B) 

2 Illness of the accused A medical certificate should always, where 
possible, be obtained, stating that the illness of the accused renders his 
presence in court impracticable, or dangerous to himself or others, and also 
the time when, in the opinion of the medical officer, the accused will be able 
to be present 

3 Impossible to continue This means to continue within a reasonable time 
having regard to all the circumstances 

4 It may frequently be inexpedient to convene a fresh court for a r-trial 
under this provision, especially where the accused has been for some t me 
under arrest or in confinement 

5 Cause the court to be cleared If more convenient the court may with¬ 
draw for deliberation see R P 63 

6 Adjourn See as to adjournment, R P 65 

7 View The convening officer cannot depute a selection of members to 
view a place, as the view must be in open court (R P 63 (B)), t e , m the 
presence of all the members, the prosecutor, and the accused. 
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8 Acquitted In such a case the acquittal must be pronounced at once in Part I 

open court, and if it relates to all the charges the accused must be released, _ 

s 54 (3) *« jr^ 

9 As a recommendation to mercy is part of the proceedings, any ex- 58,00 
pression of opinion m it in relation to the finding must be read with, and as 

part of, the linding, see R P 49 

Where, in a recommendation to mercy, a court expressed an opinion incon¬ 
sistent with the guilt of the person under sentence, for instance, where the 
charge was for striking a superior, and the court stated their opinion that the 
accused “did not intend to strike,” it was held that it must be treated as an 
acquittal, the intuit being an element of the offence 

As to the exceptional character of recommendations to mercy see Ch V, 
para 84 

54 —(1) The following authorities shall have power to confirm 1 Confirma- 
the findings and sentences of courts-martial, that is to say, revision, and 

(a) [This paragraph was repealed by A & A F (A) Act, 1920 ] sfntem^^ 

(b) In the case of a general court-martial. His Majesty, or 

some officer deriving authority to confirm the findings 
and sentences of general courts-martial immediately or 
mediately from His Majesty 

(c) In the case of a district court-martial, an officer authorised 

to convene general courts-martial, or some officer deriving 
authority to confirm the findings and sentences of district 
courts-martial from an officer authorised to con\ene 
general courts-martial 

(d) In the case of a field general court-martial, an officer author¬ 

ised to confirm the findings and sentences of general 
courts-mariial for the trial of offences in the force of which 
the detachment or portion of troops under the command 
of the convening officer forms part, or, where the offence 
was committed on active service, any such officer as may 
under the rules made in pursuance of this Act be authorised 
to confirm the findings and sentences of the field general 
court-niartul awarding the sentence Provided that a 
sentence of death or penal servitude awarded by a field 
general court-martial shall not be carried into effect, 
unless or until it has been confirmed by the general or 
field officer commanding the force with which the person 
under sentence is present at the date of his sentence 

(2) The autlioiity having power to confirm the finding and 
sentence of a court-martial may send back such finding and 
sentence, or either of them, for revision 1 once, but not more 
than once, 2 and it shall not be lawful for the court on any revision 
to receive any additional evidence , and where the finding only 
is sent back for revision, the court shall have power without 
any direction to revise the sentence also 3 In no case shall the 
authority recommend the increase of a sentence, nor shall the 
court martial on the revisal of the sentence, either in obedience 
to the recommendation of an authority, or for any other reason, 
have the power to increase the sentence awarded A 

(3) The finding of acquittal, whether on all or some of the 
offences with which the accused is charged, shall not require 
confirmation 5 or be subject to be revised, and shall be pronounced 
at once in open court, and if it relates to the whole of the offences 
the accused shall be discharged 
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Part I. (4) A member of a court-martial shall not have authority to 
confirm the finding or sentence of that court-martial, and where 
s 54* a member of a court-martial becomes confirming officer he shall 
refer the finding and sentence of the court-martial to a superior 
authority competent to confirm the findings and sentences of the 
like description of courts-martial, and that authority shall, for 
the purposes of this Act, be deemed to be in that instance the 
confirming authority , and where a court-martial is held in a 
colony, 6 and there is no such superior authority in that colony, 
the governor of that colony shall have power to confirm the finding 
and sentence of such court-martial in like manner in all respects 
as if he were such superior authority as above men tioned Provided 
that where a member of a field general court-martial trying an 
accused would but for his being a member of the court have power 
to confirm the finding and sentence of the court, and is of opinion 
that it is not practicable, having due regard to the public service, 
to delay the case for the purpose of referring it to any other officer, 
he may confirm the finding and sentence 

(5) An officer having authority to confirm the finding and 
sentence of a court-martial may withhold his confirmation wholly 
or partly, and refer such finding and sentence or the part not 
confirmed to any superior authority competent to confirm the 
findings and sentences of the like description of courts-martial, 
and that authority shall for the purposes of this Act be deemed 
to be m that instance and to the extent of such reference the 
confirming authority 

(6) Subject to the provisions of this Act with respect to the 
finding of acquittal, the finding and sentence of a court-martial 
shall not be valid except in so far as the same may be confirmed 7 
by an authority authorised to confirm the same 

(7) Sentence of death when passed in a colony shall not, unless 
passed in respect of an offence committed on active service, 8 be 
carried mto effect, unless, m addition to the confirmation otherwise 
required by this Act, it is approved by the governor of the colony. 

(8) Sentence of death when passed in India 9 in respect of the 
offence of treason or murder shall not (except where the offence 
was committed on active service) be carried into effect, unless, 
in addition to the confirmation otherwise requned by this Act, 
it is approved by the Governor-General 

(9) When a person subject to military law is convicted of 
manslaughter, or rape, or any other civil offence 10 under the section 
of this Act relating to the trial by court-martial of civil offences, 
and is sentenced to penal servitude, such sentence shall not be 
carried into execution unless, in addition to the confirmation 
otherwise required by this Act, it is approved, if the offender has 
been tried in India 9 by the Governor-General, or, if he has been 
tried m a colony, 6 by the governor of the colony 

Noth 

1 Tor details as regards officers empowered to confirm courts-martial and 
those to whom the power may be delegated, see ss 122, 123, and notes. 

As to confirmation and revision generally, see Ch, V, paras 87-98, and as 
to field general courts-martial, R P 120 and note Confirmation Is complete 
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when the proceedings are promulgated At any time before promulgation Part I 

the confirming authority may cancel his minute of confirmation and order a _ 

revision 54-56 

If proceedings are confirmed in error by an officer not having power to 8 * 
confirm, his act and the subsequent promulgation are null, and it is open to 
the proper authority to confirm 

2 A court cannot be re-assembled more than once for revision, whether of 
finding or of sentence 

3 Where a finding on being sent back for revision is varied in any material 
respect by the court, a new sentence (not, however, necessarily differing from 
the origtnal sentence) must be passed, for on the original finding being revoked, 
the sentence based upon it falls Where a new sentence is not passed, the 
accused is not legally under any sentence If a sentence only is sent back for 
revision, and (contrary to subs (2)) additional evidence is received, the 
revised sentence is illegal, though the finding will stand 

4 The effect is that revision, except for curing legal defects in the finding 
or sentence, can omy be used for acquitting the accused on any charge or 
charges or mitigating the sentence, inasmuch as revision can only b ordered 
m case of conviction, and if it is ordered the sentence cannot be increased 
See R P 51 and note 

Where an accused is arraigned upon two alternative charges and Is found 
guilty upon one of them, a finding of “not guilty” must be entered upon the 
other, and such a finding should be formally entered it once (See, however, 

R P 35 (C) ) Even if it is not so entered, the accused cannot be convicted 
upon that charge on a revision, though the finding of guilty on the first charge 
has not been confirmed As a court on revision cannot increase the sentence, 
they cannot, as a rule,substitute two punishments for one (cf notch to s 5/) 

A confirming officer cannot substitute a special finding on any charge for 
the court’s finding, he can only confirm, send back for revision, or refuse to 
confirm the finding (See R F 54 (C) and 55 as to confirmation of invalid or 
informally expressed sentences) 

5, The Act, by declaring that an acquittal on a charge shall not requtre 
confirmation, makes the decision of the court on that charge, both as regards 
the facts and the law, absolute As to comments by the confirming officer m 
the case of an acquittal, see R P 51 (A) and K R 662 and 664 

6 Colony See the definition in s 190 (23) 

7 The result of this sub section is that if a finding of conviction Is not 
confirmed it is invalid (see also R P 120 (A) and Ch V, para 87), consequently 
there is no conviction, and the accused ha^ not been convicted by a court- 
martial for the purpose either of any subsequent trial or of any entry in the 
conduct book See s 157 and note, and K P 55 and 56 

Confirmation of the sentence alone implies confirmation of the finding also, 
but is not the correct mode of recording confirmation 

It has been ruled that confirmation ought to be withheld in the following 
cases — 

Where the provisions of ss 48, 50, 51, or 52 relating to jurisdiction have 
been contravened 

Where evidence of a nature prejudicial to the accused has been wrongfully 
admitted 

Where the accused has been unduly restricted in his defence 

Where a finding of guilty has been come to with the exception of certain 
words of the charge, and these words so far describe the essence of the 
offence, that the finding, with the words omitted, fails to disclose an 
offence of which the court could have legally convicted 

Where a special finding of guilty fails to disclose an offence of which the 
court might have legally convicted 

Where the charge is bad m law, even when the accused has pleaded guilty 

Where there has been such a deviation from the Rules of Procedure that 
injustice has been done to the accused 

8 Active service See the definition in s 189 

9 India See the definition m s 190 (21) 

10 Civil offence. See s 41 

55 —[Section 55 was repealed by A A A i893 ] 

56 1 —(1) An accused charged before a court-martial with Conviction of 
stealing may be found guilty of embezzlement or of fraudulently 

misapplying money or property ©» chart# of 

«ra*t«r 
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Part I. (2) An accused charged before a court-martial with embezzle- 
— ment may be found guilty of stealing or fraudulently misapplying 
s.56« money or property 

(3) An accused charged before a court-martial with desertion 
inay be found guilty of attempting to desert or of being absent 
without leave 

(4) An accused charged before a court-martial with attempt¬ 
ing to desert may be found guilty of desertion or of being absent 
without leave 

(4a) An accused charged before a court-martial with striking 
may be found guilty of using or offering violence 

(4b) An accused charged before a court-martial with using 
violence may be found guilty of offering violence 

(4c) An accused charged before a court-martial with using 
threatening language may be found guilty of using insubordinate 
language 

(5) An accused charged before a court-martial with any other 
offence under this Act may, on failure of proof of an offence being 
committed under circumstances involving a higher degree of 
punishment, be found guilty of the same offence as being committed 
under circumstances involving a less degree of punishment 2 

(6) Where an accused is charged before a court-martial with a 
civil offence and the charge is one upon which, if he had been tried 
by a civil court he might have been found guilty of any other 
offence, the court-martial shall have power to find him guilty of 
that offence 3 

Note 

1 Alternative charges should not be preferred in the cases provided for in 
subs (1) to (4C) of this section, but in other cises where the ficts disclose a 
greater and a lesser offence it m ly in practice be expedient to prefer alternative 
charges, the more ser ous offence being placed first in Older (see note 6 to 
R P 35) See R P , App I, note as to use of Forms of Charges (6), p 699 

Except in the cases specified m this section a court has no power to find a 
person guilty of any offence other than that with which he is charged in the 
statement of the offence (sec notes to R P 13) A court, however, may (as 
allowed by R P 44 (E)) find a person guilty of a charge with the execution 
of certain words or with certain immaterial variations, and this finding will 
be valid so long as in its reduced or varied form it discloses the offence which 
forms the subject of the charge 

2 E g t a man charged with striking his superior officer in the execution 
of his office may be convicted of striking his superior officer, or a man charged 
with an offence committed on active service may be found guilty of the same 
offence committed not on active service, or a man charged with wilfully 
allowing the escape of a person in custody may be found guilty of allowing his 
escape without reasonable excuse The converse, of course, is not allowed, 
that is to say, a person charged with an offence cannot be convicted of a greater 
offence of the same class 

3 Some examples of charges for civil offences upon which an accused person. 
If tried by a civil court, could be found guilty of certain other offences, are 
set out below For other excamples see Table of Offences at end of Ch VII 

Murder manslaughter 

Assault occasioning actual bodily harm common assault 
Burglary larceny in dwelling house to the value of £5, or house¬ 

breaking 

Indecent assault common, assault 

Robbery with violence robbery, assault with intent to rob, larceny 

Wounding with intent to murder unlawful wounding 
Unlawful wounding common assault 
Any felony or misdemeanour.attempt to commit same. 
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Execution of Sentence 1 a _/* 

Commutation, Remission and Suspension of Sentences ® 57 

57—(1) The confirming authority 1 may, when confirming 2 
the sentence of any court-martial, mitigate 3 or remit 4 the punish- mission of 
ment thereby awarded, or commute 6 such punishment for any sentences 
less punishment or punishments 6 to which the offender might have 
been sentenced by the said court-martial, or if such punishment 
is death awarded for the offence of murder, then for penal servitude 
or such less punishment as in this Act mentioned, or, if such 
punishment is cashiering awarded for an offence under section 
sixteen of this Act, then for dismissal from His Majesty's service 
or such less punishment as is in this Act mentioned The confirm¬ 
ing authority may also suspend for such time as seems expedient 
the execution of a sentence 7 

(2) When a sentence passed by a court-martial has been con¬ 
firmed, the following authorities shall have power to mitigate 3 
or remit 4 the punishment thereby awarded, or to commute 6 such 
punishment for any less punishment oi punishments 6 to which the 
offender might have been sentenced by the said court-martial, 
or if such punishment is death awarded for the offence of murder, 
then for penal servitude or such less punishment as m this Act 
mentioned or, if such punishment is cashiering awarded for an 
offence under section sixteen of this Act, then for dismissal lrom 
His Majesty's service or such less punishment as is m this Act 
mentioned , that is to say, 

(a) As respects offenders m \\ hatever place they may for the time 

being be, His Majesty or the Army Council or the officer 
commanding the district or station where the offender may 
for the time be, or any prescribed officer 8 , and 

(b) As respects offenders who are for the time being in India®, 

the Coinmander-m-Chief of the forces in India or such 
officer as the Commander-m-Chief of the forces in India, 
with the approval of the Governor-General of India m 
Council, may appoint, and 

(c) As respects offenders who are for the time being in any 

colony® the officer commanding the forces in that colony , 
and 

(d) As respects offenders who are for the time being in any 

place not in the United Kingdom, India, or a colony, 
the officer commanding the forces in such place 

(3) Provided that the power given by this section shall not 
bi exercised by an officer holding a command inferior to that 
of the authority confirming the sentence, unless such officer 
ii authorised by such confirming authority or other superior 
military authority to exercise such power 

(4) An authority having power under this section to mitigate, 
remit, or commute any punishment may, if it seem fit, do all or 
any of those things in respect of a person subject to such punish¬ 
ment 

(5) The provisions of this Act with respect to an original 
sentence oi penal servitude, imprisonment, or detention shall 
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Part I apply to a sentence of penal servitude, imprisonment, 01 detention 
—- imposed by way of commutation 

s 57 

Note 

1 See Ch V, paras 88-93 , as to mitigation of sentence for offences in 
several charges, where the finding on om or moic of them is not confirmed, 
see R P 54 (A) See also as to dutv of confirming officer, K R 659—665 , and as 
to review of sentences m execution, see Pirt 11 of “Instructions regarding 
Suspension and Review ot Sentences awarded by Courts Martial” on pp 801-3 

l The powers conferred by this section may be exercised by the confirming 
authority, as such, under subs (1), only \vhen confitming the sentence AfUi 
promulgation, when the confii ‘nation is complete, tin power of the confirming 
authority m that c ipacitv ceases, tnd tin abovi powers can only be exercised 
m the manner prescribed in the later parts of the section 

3 Mitigation is awarding a hss amount of the same species of punishment, 
as, for eximple, by reducing the length of imprisonment to which an offender 
has been sentenced, and is m effect equivalent to a remission of part of the 
sentence 

4. Remission may be remission of the whole or of part of the sentence, thu-> 
a sentence of imprisonment with haul labour may bo remitted altogether, or 
a portion of the term, or the hard labour m ly be remitted As to notification 
of remission of imprisonment ur detention, su. K R 704 

The confirming authority cannot remit such foi futures of pay as follow 
automatically (under the P W ) upon the ftndin «* ol the court 

5 ( ommutation is changing the description uf punishment by awarding a 
punishment lower in the scale of punishments in s 4 1, as imprisonment in 
lieu of penal servitude, or dismissil in lieu of cashuiing, or detention in lieu 
of imprisonment, but the effect of s 44 (1 A) is that imprisonment can only 
be commuted to an equal or shorter term of cLtuition, t , the commutation 
of six months' imprisonment to seven months' detention would be illegal 

The confirming authority as such cannot commute a punishment into general 
service, s 83 (7) and note 

6 The earlier part of the section allows an authority to commute i 
punishment “ for any less punishment or punishments " to which the offender 
might have been sentenced the later pirt 1 -. of the section omit the words “ oi 
punishments" but those words have been held to be implied in the words "such 
less punishment " There is no standard of comparison between one punishment 
and two or more punishments, and as it is necessary that the commuted 
sentence should be less than the original sentence, the validity of the com 
mutation of one punishment to two or more punishments is liable to bo 
questioned on that ground It is illegal to commute part of a punishment by 
substituting another punishment dhus, where a court passed a sentence ot 
detention but omitted to pass a sentence of stoppages of pay which would have 
been valid, a portion of the detention cannot be commuted to stoppages 

The penal servitude, imprisonment, or detention, under commutation, 
must commence on the date of the original sentence, even though that sentence 
was not one ot penal servitude, imprisonment, or detention, as the case may be 

If a confirming authority purports (by way of commutation) to substitute 
for a valid sentence a sentence which the court had no power to award, neither 
the original sentence—since it has been commuted—nor the new sentence— 
since it is illegal—can stand The conviction, however, remains good 

Where a turn of imprisonment, detention, or field punishment is reduced 
in length by mitigation or remission, automatic forfeiture of pay under s 138 
and Royal Warrant lb governed by the term actually undergone—not by that 
originally imposed So, too, pay is not automatically forfeited whilst a 
sentence is “suspended ” 

7. Suspension of the execution of a sentence can only take effect after con 
firmation A suspension under this section does not postpone the commence¬ 
ment of any term of penal servitude, imprisonment or detention, but see 
further as to suspcribion of sentences, s 57a See also Ch V , paragraph 97 

8 Prescribed ofleer See R P 120 (B) 

9 bor definitions of India and colony, see ^ 190 (21) and (23) 
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57a 1 —(1) Where a soldier is sentenced to penal servitude, 
imprisonment or detention, 2 the confirming authority to whom 
the sentence is submitted for confirmation may, when confirming 
the sentence, direct that the soldier be not committed to prison 
or detention barracks until the orders of a superior military 
authority have been obtained 

(2) A superior military authority may in the case of any soldier 
so sentenced— 

(a) direct that a committal to prison or detention barracks 

shall not be issued until his orders have been obtained, 

(b) suspend the sentence 3 whether or not the soldier has already 

been committed to prison or detention barracks 

(3) Where a sentence of penal servitude, imprisonment or 
detention is suspended under this section before the soldier 
has been committed to prison or detention barracks, the soldier 
if in custody shall be released, and, notwithstanding anything 
in this Act, the sentence shall not begin to run until the soldier 
is ordered to be committed to prison or detention barracks under 
that sentence 

(4) Where a sentence of penal servitude, imprisonment or 
detention is suspended under this section after the soldier has 
been committed to prison or detention barracks, he shall be 
discharged and the currency of the sentence shall be suspended 
from the day on which he is released until he is again ordered 
to be committed to prison or detention barracks under the same 
sentence 

(5) Where a sentence has been suspended under this section, 
the case may at any time, and shall, at intervals of not more 
than three months, be reconsidered 4 by a competent military 
authority, and, if on any such reconsideration it appears to the 
competent military authority that the conduct of the soldier 
since his conviction has been such as to justify a remission 3 of the 
sentence, he shall remit it 6 

(6) A superior military authority may, at any time whilst a 
sentence is suspended under this section, order that the soldier 
be committed 3 to prison or detention barracks, and from the date 
of such order 0 the sentence shall cease to be suspended 

(7) Where a soldier whilst a sentence on him is so suspended 
is sentenced to penal servitude, imprisonment or detention for a 
fresh offence, a superior military authority may direct that the 
two sentences shall either run concurrently or consecutively, 
so, however, that the aggregate term of imprisonment or detention 
served under two or more sentences of imprisonment or detention 
shall not exceed two consecutive years , provided that, where the 
sentence for such fresh offence is a sentence of penal servitude, 
then, whether or not that sentence is suspended, any previous 
sentence of imprisonment or detention which has been suspended 
shall be avoided 

(8) The powers conferred by this section shall be in addition 
to and not in derogation of any other powers as to the mitigation, 
remission, commutation, or susnension of sentences conferred by 


Parti 
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ss 

57a,58. 


Effect of 
sentence of 
penal 
servitude 


this Act, and a superior military authority under this section shall 
be an authority having power to mitigate, remit, or commute 
sentences of penal servitude, imprisonment or detention under 
subsection (2) of section fifty-seven of this Act 

(9) In tins section— 

The expression “ superior military authority *' means the Army 
Council and any general or air officer or brigadier whom 
the Army Council may appoint 7 for the purpose, or the 
officer (whether military or air force) in chief command of 
any force employed on active service beyond the seas, 
and any general officer or brigadier whom he may appoint 
for that purpose , 

The expression “competent military authority** means a 
superior military authority, or any general or other officer 
not below the rank of field officer duly authorised by a 
superior military authority 

Note 

1 This section makes permanent and extends the provisions introduced by 
the Army (Suspension of Sentences) Acts, 1915 and 1916, and the Naval, 
Military and Air Force Service Act, 1919, s 2 (3)—now repealed It only 
applies to sentences of penal servitude, imprisonment or detention, other 
sentences can be dealt witn under s 57 As to the principles and practice to 
be followed m dealing with sentences under this section, see “Instructions 
regarding Suspension and Review of Sentences awarded by Courts-Martial” 
on p 795, et seg 

2 A N C O sentenced by court-martial to penal servitude, imprisonment 
or detention is xp so facto reduced to the ranns, and the suspension of his sen¬ 
tence does not cancel or suspend the reduction There is, however, no legal 
bar to a soldier receiving promotion or an appointment whilst under a sus¬ 
pended sentence 

3 An order for remission of sentence or committal to orison must be signed 
by the officer responsible for it, a minute of suspension may be signed by a 
staff officer “for” him, so long as it makes clear thit the responsible officer 
himself considered the case and arrived at the decision 

4 Failure to reconsider a suspended sentence at the proper date has no 
effect upon the sentence, it can be subsequently reconsidered, and a further 
suspension or a committal may then be ordered 

5 The section does not conten plate the partial remission of a sentence, 
the only power of remission under subs (5) is to remit the whole Partial 
remission must be effected (if at all) under s 57 

6 When a soldier under suspend*d sentence is committed to prison, &c , 
the sentence begins to run from the date of the order committing him, \nd 
not from the date of his reception into prison, &c 

7 lhe officers appointed to he superior military authorities under the 
section are notified from time to time m Army Orders (See AO 121 of 
1928 ) 


Penal Servitude 

58 Where a sentence 1 of penal servitude is passed by a court- 
martial, the military convict 2 shall, as soon as practicable, be 
committed to a penal servitude prison 3 to undergo his sentence 
according to law 4 

Provided that where the sentence was passed for an offence 
committed on active service, 5 the competent military authority* 
may order that any part of the sentence, not exceeding two years, 
shall be served in a military prison 7 in accordance with rules made 
for the purpose under this Act, 8 and in such case the provisions 
of this Act with respect to penal servitude (except those relating 
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to the treatment of a military convict on arrival at a penal servitude Part I. 
prison), shall, with respect to the part of the sentence to be so served, — 

have effect as though for references to a penal servitude prison ss. 58,59. 
there were substituted references to a military prison 

Note 

1 In the Army and Air Force (Annual) Art, 1926, the sections of the Army 
Act dealing with the execution of sentences and the nature and locality of the 
penal establishments m which those sentences aie to be served (ss 58-68 and 
131-115) were redrafted to give efiect to the recommendations of the Army 
Act Revision Committee, who had reported that the provisions, as they then 
stood, constituted a very confusing pace of legislation, and had given rise 
to great difficulties in practice Ihe redraft did not effect any substantial 
alteration of the law, except that of the addition of the proviso to this section 
which enables a soldier sentenced to peml scivitwh for an offrnce committed 
on active service to serve part of his sentence, not <. xceedmg two years, in a 
military prison instead of in a paial servitude prison 

2 See generally as to a militaiy convict, K R 676-679 For commence¬ 
ment of term of penal servitude, see s 68 (1) For general provisions as to 
the forms of oiders of military authorities, see s 172 

3 Penal servitude prison For definition see s 68 (2) (g) 

4 When a person sentenced to penal servitude is dismissed or discharged 
from His Majesty’s service, he ceases to be subject to military law, but the 
Army Act applies to him during the term of his sentence See s 158 (2) 

5 On achit, service 1 oi definition sec s 189 

6 Competent military authority See s 68 (2) ( h) and R P 126 (C) 

7 Military prison Tor definition see s 68 (2) [d) 

8 Rules made for the purpose under this Act See s 132 (2) The rules 
are contained in Rules for Military Detention Barracks and Military Prisons, 
and Rules for Military Prisons in the Field 


59 The penal servitude prison 1 to which a military convict Place in 
is committed shall be a penal servitude prison in the United J^tobe 
Kingdom, unless the convict— served 

(a) was sentenced m India or a colony, 2 and belongs to a class 

of persons with respect to whom the Secretary of State 
by declaration laid before both Houses of Parliament has 
declared 3 that by reasons of climate, place of birth, place 
of enlistment or otherwise, transfer to the United Kingdom 
would not be beneficial , or 

(b) was enlisted in a colony, 2 and belongs to a class of persons 

so enlisted with respect to whom the Secretary of State 
has arranged with the Governor of that colony that they 
may, if sentenced to penal servitude, be transferred to 
or kept in the colony and there undergo sentence, 

in either of which cases he may undergo his sentence in India or 
the colony, as the case may require 

Note 

1 Penal servitude prison For definition see s 68 (2) (g), 

2 For definitions of India and colony, see s 190 (21) and (23), see also 
s 187 (2) as to the Channel Islands and Isle of Man, and as to a mandated 
territory, s 187A 

3 Under this section the Secretary of State made a declaration dated 
12th August, 1926, declaring it not to be beneficial to any of the following 
classes to be transferred to the United Kingdom when under sentence of penal 
servitude — 

(1) By reason of climate — 

Asiatics and Africans 
Other persons of colour. 
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(2) By reason of place of birth — 

Persons born out of the United Kingdom and domiciled In any place 
not m the United Kingdom 

(3) By reason of place of enlistment —- 

Persons engaged for service in the Royal Malta Artillery, or in any 
Indian or colonial corps 


60 —(1) Until transferred to a penal servitude prison 1 a military 
convict— 

(а) if in the United Kingdom or a foreign country, 1 shall be 

kept in military custody , 

(б) if m India or a colony, 2 may be kept in military custody 

or in civil custody, 3 or partly in one description of custody 
and partly m the other, and may, by order of the compe¬ 
tent military authority, 4 from time to time be transferred 
from military custody to civil custody and from civil 
custody to military custody as occasion may require 

(2) A military convict in India or a colony 2 may, whilst in 
civil custody in any prison, be dealt with, in respect of hard labour 
and otherwise, according to the rules of that prison 

Note 

1 Penal servitude prison For definition see s 68 (2) (g) 

2 For definition of foreign country, see s 190 (24), and for definitions of 
India and colony, see s 190 (21) and (23) For the purpose of the provisions 
of the Act relating to the execution of sentences of pend servitude, the Channel 
Islands and Isle of Man are deemed to be colonies, s 187 (2) As to a 
mandatrd tciritory, see s 187a 

3 Civil custody For definition see s 68 (2) (c) 

4 Competent military authority See s 68 (2) (h) and R P 126 (D). 


61.—(1) An order of the competent military authority 1 shall 
be a sufficient warrant for the committal 2 of a military convict to 
a penal servitude prison 3 

(2) An order of the competent military authority 4 shall be a 
sufficient authority for the transfer of the military convict from 
military custody to civil custody 5 and from civil custody to 
military custody, and his removal from place to place, and for his 
detention in civil custody, and generally for dealing with such 
convict in such manner as may be thought expedient until he is 
transferred to a penal servitude prison 

(3) A military convict at any time either before or after his 
arrival at a penal servitude prison, may, if his sentence is remitted, 6 
be released by order of the competent military authority 7 

(4) A military convict may, during his conveyance from place 
to place, or when on board ship or otherwise, be subjected to 
such restraint as is necessary for his safe conduct and removal 

Note 

1 Subs (1) Competent military authority See s 68 (2) (h) and R P 
126(F) 

2 For form of order of commitment, See R P , App III, Forms A and B 

3 Penal servitude prison lor definition see s 68 (2) (g) 

4 Subs (2) Competent military authority See s 68 (2) (h) and R P 
126(H). 

5 For definition of civil custody, see s 68 (2) (c) 
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6 It should be noted that under this section the release of a military convict Part I* 

can only be ordered by a competent military authority if his sentence is _ 

remitted by an authority having power to do so under s 57 8S M-fca 

7 Subs (3) Competent military authority . See s 68 (2) ( h ) and R P * 

126 (I). 


62. After a military convict has arrived at a penal servitude 
prison to undergo his sentence, he shall be dealt with in the same £>nvictin 
manner as an ordinary civil prisoner under sentence of penal penal ^servi 
servitude, and all enactments relating to a person sentenced to u epnson 
penal servitude by a competent civil court shall, so far as circum¬ 
stances admit, apply accordingly 

Note 

Penal servitude prison For definition see s 68 (2) (g) 


Imprisonment and Detention 

63.—(1) Where a sentence of imprisonment is passed by a Effect oi 
court-martial, the military prisoner shall undergo the term of 
lus imprisonment either in a military prison, or detention barrack, ment orde- 
or in other military custody, or in a civil prison, or partly in one tenti0XU 
way and partly in another 

(2) Where a sentence of detention is passed by a court-martial 
or a commanding officer, the person on whom that sentence has 
been passed shall undergo the term of his detention either m a 
detention barrack, or in military custody, or partly in one way 
and partly in the other, but not in a prison 

Noie 

See generally as to soldiers under sentence, K R 680-690 
For general provisions as to forms of orders of military authorities, see 
s 172 For commencement of term of imprisonment or detention, see s 68 (1) 

As to the place m which sentence is to be served, see s 64 

For definitions of military prisoner , military prison , detention barrack , and 
civil prison, see s 68 (2) (6), (a), (e), and (/), respectively 

When a person sentenced to imprisonment or detention is dismissed or dis¬ 
charged from His Majesty’s service, he ceases to be subject to military law, 
but the Army Act applies to him during the term of his sentence See s 158 (2) 


64 —(1) Subject to the provisions of this section, a military Piacein 
prisoner or soldier under sentence of detention who was sentenced tob« 
or is undergoing his sentence in the United Kingdom shall not served, 
be removed to a prison or detention barrack elsewhere, unless 
he was enlisted in a colony 1 and belongs to a class of persons so 
enlisted with respect to whom the Secretary of State has arranged 
with the Governor of that colony that they may, if sentenced to 
imprisonment or detention, be transferred to the colony and there 
undergo sentence, in which case he may be removed to a prison 
or detention barrack in that colony 

(2) The competent military authority 2 may give directions for 
delivery into military custody of any military prisoner or soldier 
undergoing detention, and the removal 3 of such prisoner or soldier, 
whether with his corps or separately, to any place beyond the 
seas where the corps or any part thereof to which for the time being 
he belongs is serving or under orders to serve 4 
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Part I. (3) A military prisoner or soldier under sentence of detention 
— who was sentenced in a foreign country 6 shall undergo his sentence 
s. 64. either m that foreign country, or in any foreign country in which 
the force with which he is serving may be, or in the United 
Kingdom, or in such other place as may be prescribed 6 

(4) A military prisoner or soldier under sentence of detention 
who was sentenced in India or a colony 7 shall undergo his sentence 
either m India or in that colony (as the case may be), or in such 
other part of His Majesty’s dominions as may be prescribed, 8 or 
in the United Kingdom 

Provided that— 

(a) if the term of his sentence exceeds twelve months, he 

shall be transferred as soon as practicable to a prison 
or detention barrack in the United Kingdom, unless— 
(i) he belongs to a class of persons with respect to whom 
the Secretary of State by declaration laid before both 
Houses of Parliament has declared 9 that by reasons 
of climate, place of birth, place of enlistment or other¬ 
wise, transfer to the United Kingdom would not 
be beneficial, or 

(n) the court for special reasons otherwise orders, 
and any order which may be made under this provision 
by the court may be made by the confirming authority 
m confirming the finding and sentence, and in the 
case of any commutation or remission of sentence 
may be made by the authority commuting or remit¬ 
ting the sentence , and 

(b) a military prisoner or soldier undergoing detention in 

India or a colony shall not, for longer than is absolutely 
necessary, be detained in any civil prison other than a 
prison m respect of which arrangements have been made 
by the Secretary of State under this Act with the Governor- 
General of India or the Governor of the colony 

Noie 

1 Tor definition ol colony, ^oe s 190 (21) Ab to the Channel Islands and 
Isle of Man, see s 187 (2), as to a mandated territory, see s 187 a 

2 Competent military authority See s 68 (2) ( h ) and R P 126 (H) 

3 See generally as to removal of soldiers under sentence, K R 691-703 

4 I ho object of this sub section is to enable soldiers who are undergoing 
sentences of imprisonment or detention to be removed in custody for service 
abroad Soldiers sentenced for military offences (desertion, for instance), 
may in many cases be given a fresh opportunitv of recovering their characters 
by being at once removed to a station abroad 1 he section will prevent soldier* 
who arc undergoing sentence for offences committed in Older to avoid embarka¬ 
tion for service from achieving their object, but it gives no authority to commit 
such offenders to a pnson or detention barrack on their arrival at a station 
abroad 

5 For definition of foreign country, see s 190 (24) 

6 Or in such other place as may be prescribed See R P 130 

7 For definitions of India and colony, see s 190 (21) and (23) For the 
purpose of the provisions of the Act relating to the execution of sentences of 
imprisonment and detention, the Channel Islands and Isle of Man are deemed 
to be colonies, s 187 (2) As to a mandated territory, see s 187 a 

8 Or tn such other part of His Majesty's dominions as may be prescribed 
See R P 130 

Where a unit moves from one colony to another and takes its prisoners with 
it, Lney cannot be committed under their old sentences to a prison at the place 
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of destination of the regiment unless such prison has been prescribed, or is a Part I 

military prison, and in the latter case the regulations on the subject must be _ 

observed A soldier sentenced to detention mav be removed from any deten- 
tion barrack to any other wherever situate, except that he cannot be removed 83 
from a detention barrack m the United Kingdom to a detention barrack else¬ 
where save as provided in subs (1) 

9 Under this section the Secretary of State made a declaration dated 
12th August, 1926, declaring it not to be bemficial to any of the following 
classes to be transferred to the United Kingdom when under sentence of im¬ 
prisonment or detention — 

(1) By reason of climate — 

Asiatics and Africans 
Other persons of colour 

(2) By reason of place of birth — 

Persons bom out of the United Kingdom and domiciled in any place 
not in the United Kingdom 

(3) By reason of place of enlistment — 

Persons engaged for sex vice in the Royal Malta Artillery, or in any 
Indian or colonial corps 

65. A military prisoner or soldier undergoing detention may, interim 
until he reaches the prison or detention barrack in which he is °* 

to undergo his sentence, be kept in military custody or in civil prisoner or 
custody, 1 or partly in one description of custody and partly in the undergoing 
other, and may, by order of the competent military authority / detention 
from time to time be transferred from military custody to civil 
custody, and from civil custody to military custody as occasion 
may require 

Note 

1 For definition of civil custody , see s 68 (2) (c) 

2 Competent military authority See s 68 (2) (h) and R P 126 (E) 

66 — (1) An order 1 of the competent military authority 2 shall Committal, 
be a sufficient warrant for the committal of a military prisoner to 
prison or a detention barrack, or a soldier under sentence of of military 
detention to a detention barrack soS^de - 

(2) An order 1 of the competent military authority 3 shall be a fenuon 6 ' 
sufficient authority for the transfer of a military prisoner from 
prison to a detention barrack, or vice versa, or from one prison 

or detention barrack to another prison or detention barrack, or 
for the transfer of a soldier undergoing detention from one deten¬ 
tion barrack to another, or for the delivery into military custody 
of a military prisoner or a soldier undergoing detention 

(3) A military prisoner or a soldier undergoing detention may 
at any time, if his sentence is remitted, 4 be released by order of the 
competent military authority 6 

(4) A military prisoner or a soldier undergoing detention may, 
during his conveyance from place to place, or when on board ship 
or otherwise, be subjected to such restraint as is necessary for his 
safe conduct and removal 

Note 

1 For forms of orders, see R P App III 

2 Subs (1) Competent military authority See s 68 (2) (k) and R P 
126 (G) 

3 Subs (2) Competent military authority See s 68 (2) (h) and R P. 

126 (H) 

4 it should be noted tbat under this section the release of a military prisoner 
•r soldier undergoing detention can only be ordered by competent military 
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Part I. authority if the sentence is remitted by an mthont> having power to do so 
under s 57 

5 Subs (3) Competent nahtary authority See s 68 (2) (fc) and R P 

8S.66-68 126 (I) 

Treatment 67.—(1) A military prisoner while in a civil prison shall be 

ficatio^of" confined, kept to hard labour, and otherwise dealt with in the same 
pnsoners tn manner as an ordinary prisoner under a like sentence of imprison - 

civil prisons ment 

(2) Where the hospital or place for reception of sick persons 
in a prison or a detention barrack is detached from the prison 
or detention barrack, a military prisoner or a soldier undergoing 
detention may be detained in that hospital or place, and com e\ id 
f d or from the same as circumstances require 

(3) Whereas it is expedient that a clear difference should be 
made between the treatment of prisoners convicted of breaches 
of discipline and the treatment of pnsoncis convicted of offences 
of an immoral, dishonest, shameful, or cilminal character, or 
sentenced to be dischaiged from the service with ignominy, a 
Secretary of State shall from time to time make rules 1 for the 
classification and treatment of such prisoners 

Note 

1 See generally K R 680,715, and Rules for Military Detention Barracks 
and Military Prisons 

Commencement of Sentence arid Interpretation of Provisions as to 
Punishment 

Commence- 68.—(1) The term of penal servitude, imprisonment, or deten- 

ment tion to which a person subject to military law is sentenced by 
andmS- 6 a court-martial, whether the sentence lias been revised or not, 
pretation of and whether the person is already undergoing sentence or not 
as°to pumsh shall (save as otherwise expressly provided in this Act), 1 be reckoned 
meats to commence 2 on the day on which the original sentence and pro¬ 
ceedings were signed 3 by the president of the court-martial 

(2) For the purpose of the provisions of this Act relating to 
penal servitude, imprisonment and detention unless the context 
otherwise requires— 

(a) The expression " military convict ” means a person under 
sentence of penal servitude passed by a court-martial 

(5) The expression " military prisoner " means a person under 
sentence of imprisonment passed by a court-martial 

(c) The expression “civil custody" means the custody of the 

police or other lawful civil authority authorised to retain 
in custody civil prisoners, and includes confinement m a 
civil prison 

(d) The expression " military prison" means a building or 

part of a building set apart as such under this Act and 
includes (unless the Secretary of State otherwise directs) 
an air force prison 

(«) The expression ” detention barrack" means a building 
or part of a building set apart as such under this Act, 
and includes (unless the Secretary of State otherwise 
directs) an air force detention barrack, 
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(t) The expression “civil prison” means any prison in the 
United Kingdom m which offenders sentenced by a civil 
court to imprisonment can for the time being be confined, 
and any prison in India or a colony in which European 
offenders so sentenced can for the time being be confined 

( 4 ') I lie expression “ penal servitude prison ” means any prison 
or place in which a person sentenced to penal servitude 
by a civil court in the United Kingdom can for the tune 
being be confined, cither permanentlv or tcmporarilv, 
and any prison or place m India or a colony in winch 
persons sentenced to penal servitude by a civil court in 
India or the colony can for the tune being be confined 

Provided that where there is no such prison or place in 
a colony the expression “ penal servitude prison ” shall, 
as respects that colony, mean a civil prison 

{/ij the expression “competent military authority” means m 
relation to persons— 

( I ) m the United Kingdom, the Army Council, and 
any prescribed officer 4 , 

( II ) m India or a colony any prescribed officer 4 , 

( III ) in a foreign country, the officer commanding 
the force to which the person under sentence belonged 
at the time of Ins being sentenced, and any prescribed 
officer 4 

Provided that different olhccrs mav be so prescribed as 
the competent military authority for different purposes of 
the said provisions, and provision may be made by rules 
of piocedure as to whether the competent military 
authority, in relation to any person under sentence, 
shall be the competent military authority in the place 
where the sentence was passed or the competent military 
authority in the place where that person may be 


Notl 

1; Save as otherwise expressly provided m this Act See s 57 a with regard 
to suspension of sentences 

2. Under this section a term of penal servitude, imprisonment or detention 
under sentence by court-martial cannot be made to commence at the expiration 
of a previous term of penal servitude, imprisonment or detention, but must 
commence on the day on which the sentence is signed by the president of tin 
couit If, therefore, the court desire to inflict (e g ) six months’ additional 
imprisonment on a prisoner already in prison undergoing six months’ imprison¬ 
ment, of which three months are unexpired, the court must award nine months, 
and similarly with respect to sentences of penal servitude ind detention The 
period of imprisonment or detention must, however, never exceed two con¬ 
secutive years, whether under one or more sentences, 44, proviso (IB) 

A term of penal servitude, imprisonment or detention awarded bv way of 
commutation must commence on the date of the original sentence even though 
such sentence was one of a different character, s 57 (5) 

3 It is essential that the proceedings be dated as well as signed When 
however, a president, after recording the finding and sentence in his ov\n 
handwriting, omitted to either sign or date the proceedings, it was ruled that 
even after confirmation he could sign them and date his signature as of the 
true date of the decision » 

4 Prescribed officer See R.P 120. 


Part I. 
s 6 >^ 
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Part I. 

as. 69,70 Miscellaneous 

Articles of War and Rules of Procedure 

Power of His 69. It shall be lawful for His Majesty to make Articles of 
makcArtides War for better government of officers and soldiers, and such 
of War Articles shall be judicially taken notice of by all judges and 
m all courts whatsoever Provided that no person shall, by such 
Articles of War, be subject to suffer any punishment extending 
to life or limb, or to be kept in penal servitude, except for crimes 
which are by this Act expressly made liable to such punishment 
as aforesaid, or be subject, with reference to any crimes made 
punishable by this Act, to be punished in any manner which does 
not accord w ith the provisions of this Act 


Power of Hi3 70—(1) Subject to the provisions of this Act His Majesty 
make 1 rules may, by rules 1 to be signified under the hand of a Secretary of 
of procedure State, from time to time make, and when made repe I, alter, or 
add to, provisions in respect of the following matters or any of 
them , that is to say, 

(а) The assembly and proceduie of courts of inquiry , 

(б) The convening and constituting of courts-martial, 

(c) The adjournment, dissolution, and sittings of courts-martial , 

(d) The procedure to be observed in trials by court-martial, 

(e) The confirmation and revision of the findings and sentences 

of courts-martial, and enabling the authority having power 
under section fifty-seven of this Act to commute 
sentences to substitute a valid sentence for an invalid 
sentence of a court-martial, 

(/) The carrying into effect sentences of courts-martial, 

(Y) The forms of orders to be made under the provisions of this 
Act relating to courts-martial, penal servitude, imprison¬ 
ment, or detention , 

(h) Any matter in this Act directed to be prescribed , 

(i) Any other matter or thing expedient or necessary for the 

purpose of carrying this Act into execution so far as relates 
to the investigation, trial, and punishment of offences 
triable or punishable by military law 

(2) Provided always, that no such rules shall contain any¬ 
thing contrary to or inconsistent with the provisions of this Act 

(3) All rules made in pursuance of this section shall be judicially 
noticed 

(4) All rules made in pursuance of this section shall be laid 
before Parliament as soon as practicable after they are made, 
if Parliament be then sitting, and if Parliament be not then 
sitting, as soon as practicable after the beginning of the then 
next session of Parliament. 

(5) The rules as to the procedure of courts of inquiry may 
provide for evidence being taken on oath and may empower 
courts of inquiry to administer oaths for that purpose 
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(6) The rules as to the investigation of a charge may provide Part I. 
for a written summary of the evidence being taken on oath, and — 
may empower a commanding officer or any officer, before whom he ss. 70-72, 
directs such summary to be taken, to administer oaths for that 
purpose 

Note 

1. The “Rules of Procedure” made under this section must not (see subs 
(2)) contain anything contrary to, or inconsistent with, any provision of the 
Act itself Consequently, if any rule is found to conllict with some section 
of the Act, the statutory provision must picvail 

Command 

71 —(1) For the purpose of removing doubts 1 as to the powcis Remcnaiof 
of command vested or to be vested m officers and others belonging mihtar> aSt ° 
to His Majesty's forces, it is hereby declared that His Majesty command 
may, in such manner as to His Majesty may from time to time 
seem meet, make regulations 2 as to the persons to be invested 
as officers, or otherwise, with command over His Majesty's forces, 
or any part thereof, or any person belonging thereto, and as to the 
mode in which such command is to be exercised 

(2) Nothing in this section shall be deemed to be in derogation 
of any power otherwise vested m His Majesty 

Note 

1 Ihis section removes all doubts as to the power of His Majesty to regulate 
the command by oiheers of the regular forces over those forces, oi over anv 
portion of the auxiliary forces, and the command by officers of any portion 
of the auxiliary forces over any other portion of those forces, or over any 
portion of the regular forces 

2 Ihc regulations are contained in K R 170-192 

Inquiry as to and Confession of Desertion 

12, —(1) When any soldier has been absent without leave from by 
his duty for a period of twenty-one days, 1 a court of inquiry may abs^nceoi 
as soon as practicable be assembled, 2 and inquire in the prescribed soldier. 
manner 3 on oath or solemn declaration (which such court is hereby 
authorised to administer) respecting the fact of such absence, 
and the deficiency 4 (if any) in the arms, ammunition, equipments, 
instruments, regimental necessaries, or clothing of the soldier, 
and if satisfied of the fact of such soldier having absented himself 
without leave or other sufficient cause, the court shall declare 6 such 
absence and the period thereof, and the said deficiency, if any, and 
the commanding officer of the absent soldier shall enter in the 
regimental books 6 a record of the declaration of such court 7 

(2) If the absent soldier does not afterwards surrender or is 
not apprehended, such record shall have the legal effect of a 
conviction by court-martial for desertion 

Note 

1. In calculating the period of 21 days, the day on which the soldier became 
absent and the day on which the court is assembled must be excluded from the 
reckoning If the court assembles a day too soon, the record of their 
declaration is not admissible in evidence. 

2 In the event of a soldier bemg absent without leave for a period of 21 
clear days (see preceding note), a court of inquiry aust be assembled at onoe, 
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Parti. unless befi>n such court of inquiry has been assembled it has come to the 

__ knowledge of the soldier's C O that the soldier has been apprehended or has 

I'l 7* surrenciercd Jd case n o court of inquiry will be held, and the fact of 
ss '2,/A fi JS absence and the deficiency (if any) of his clothing, &c , must be proved b\ 
oral evidence at any subsequent court martial (K R 742) No court of 
inquiry will be held >n the case of absconded recruits 

3 Prescribed manner See R P 125 

4 Before declaring anv deficiency of arms, &c , the court will satisfy them 
sch cs by evidence that the absentee was in possession of the missing articles 
within a reasonable period before the date of absenting himself They will 
record the values of the unexpired wear of all articles of government property 
found to be deficient (K R 742 ) 

5 The declaration of the court should contain— 

The date and place from which the soldier absented himself, and 
ihe date of the deficiency (if any) of clothing, &c , and the place where 
it occurred 

Ihe procedure of such a court is dctulid in R P 125 under that rule and 
this section the witnesses will be sworn, but not the members of the court 
As to the form of declaration, see notes to R P 125 

6 In order to make the record admissible in evidence it must be a record in 
the regimental books of the unit to which the soldier b< long* d at the time, signed 
by theC O thereof (s 163 (1) (g)) Sre generally as to surh record, K R , 1620 

7 The actual proceedings of the court are not admissible in evidence I hi y 
should be destroyed as soon as lecorded in the regimental books See R P 
125 (c) 

Ihe record of the court's finding will be admissible, notwithstanding that 
the soldier had already surrendered or been apprehended, provided that such 
surrender or apprehension h id rot come to the knowledge of his C O 

When a soldier who his been “stiuck olf” as a disci Ler, upon the finding 
of the court, rejoins, the C O , if satisfied tint the ewdtnce does not justify' 
a charge of desertion, can legally d( a! with the case n one of absence without 
leave but as a rule he should n fir it to supuioi uilhuiitv 

As to inquiry into absence hum duty ot a man of the territorial Army, 
when subject to military law, see TRF Act, s 24 (4) 


b? n iShe?of 73 *~U) where a soldier signs a confession 1 that he has been 
desertion oi guilty of desertion or of fraudulent enlistment, a competent 
military authority may, by the order dispensing with his trial 
by a court-martial, or by any subsequent order, award the same 
forfeitures 2 and the same deductions from pay 3 (if any) as a court- 
martial could award for the said offence, or as are consequential 
upon conviction by a court-martial for the said offence, except 
such of them as may be mentioned in the order 

(2) If upon any such confession, evidence of the truth or 
falsehood of such confession cannot then be conveniently obtained, 
the record of such confession, countersigned by the commanding 
officer of the soldier, shall be entered in the regimental books, 
and such soldier shall continue to do duty in the corps in which 
he may then be serving, or in any other corps to which he may be 
transferred, until he is discharged or transferred to the reserve, 
or until legal proof can be obtained of the truth or falsehood of 
such confession 

(3) The competent military authority for the purposes of 
this section means the Army Council, or any prescribed general 
officer or brigadier, 4 or, m the case of India, 6 the Commander-m- 
Chief of the forces in India, or such officer as the Commander-m- 
Chief of the forces in India, with the approval of the Governor- 
General of India in Council, may appoint, and in the case of a 
colony 1 and elsewhere the general or other officer commanding the 
forces, subject in the case of India, or a colony, or elsewhere, to 
any directions given by the Army Council 
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Note 

1 Before accepting a confession of desertion or fraudulent enlistment signed 
by a soldier, care should be taken to ascertain that he fully unders tan ds the 
nature and consequences of his act bee K R 608-613 

2 If he has not completed 12 years’ service, i e , the term of his original 
enlistment, he will forfeit the whole of his prior service, and be liable to serve 
for the original term of his enlistment reckoned from the d ite of his trial being 
dispensed \wth, and the forfeited service cm only be restored by the Army 
Council, s 79 (proviso), see also K R 246 A soldier serving on a re¬ 
engagement at the time of confessing will forfeit all prior service rendered 
during the period of such re-engagement See nobs to ss 79 and 84 

1 The deductions from pay are regulated by s 138 and the P \V 

4 Prescribed general officer or bngaditr see R P 126 (j) 

5 Tor definition of India and colony, see s 190 (21) and (23), and as to the 
l sic of Man and Channel Islands, see s 187(2) 

Provost Marshal 

74. — (1) For the prompt repression of all offences which 
may be committed abroad, provost marshals 1 with assistants 
may from time to time be appointed by the general order of the 
general officer or brigadier commanding a body of forces 

(2) A provost marshal or his assistants may at any time arrest 
and detain for trial persons subject to military law committing 
offences, and may also carry into execution any punishments to 
be inflicted in pursuance of a court-martial, but shall not inflict 
any punishment of his or their own authority 

Provided that a provost marshal and his assistants shall, as 
respects any soldier in his or their custody and undergoing field 
punishment, have the same powers as the governor of a mihtnrv 
prison 2 

Note 

1 See generally as to provost marshal, Ch XV, pan 40 

2 7 he governor of a military prison lhr poweis of such a governor me 
prescribed by the rules made under s 132 

Restitution of Stolen Property 

75. — (1) Where a person has been convicted by court-martial 
of having stolen, embezzled, received, knowing it to be stolen, 
or otherwise unlawfully obtained, any property, 1 and the property 
or any part thereof is found in the possession 2 of the offender, 
the authority confirming the finding and sentence of such court- 
martial, or the Army Council, may order the property so found 
to be restored to the person appearing to be the lawful owner 
thereof 

(2) A like order may be made with respect to any property 
found in the possession of such offender, which appears to the 
confirming authority or the Army Council to have been obtained 
by the conversion or exchange of any of the property stolen, 
embezzled, received, or unlawfully obtained 

(3) Moreover, where it appears to the confirming authority 
or the Army Council from the evidence given before the court- 
martial, that any part of the property stolen, embezzled, received, 
or unlawfully obtained was sold to or pawned with any person 
without any guilty knowledge on the part of the person purchasing 
or taking in pawn the property, the authority or tlie Army Council 
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may, on the application of that person, and on the restitution 
of the said property to the owner thereof, order that out of the 
money (if any) found in the possession of the offender, a sum not 
exceeding the amount o f the proceeds of the said sale or pawning 
shall be paid to the said person purchasing or taking in pawn 

(4) An order under this section shall not bar the right 3 of any 
person, other than the offender, or any one claiming through 
him, to recover any property or money delivered or paid in pur¬ 
suance of an order under this section from the person to whom the 
same is so delivered or paid 4 


Note 

1. The word “property ”should be construed in i wide sense as including, 
e g , money , cf s 18 (4), and see Larceny \ct, UHb, s lb 

2 Vound i/i the possession This is not limited to property found “upon” 
the offender if he occupies a house, property found in it is puma face in his 
“possession ” 

3 The stealing or embezzlement of property does not alter the ownership, 
and therefore pnmi fane the person from whom property has been stolen or 
embezzled is the lawful owner of it 

4 An order under tlm section c innot be made by the court but the court 
should report to the proper authonty any circumstances which appeir to 
justify the making of an order 

If the oifender is sentenced by the court to be placed under stoppages in 
respect of the property stolen or unlawfully obtained, allowance must be 
made in enforcing such stoppages for money found upon him and appro¬ 
priated m restitution, sec K R (>aS 


Part II 


ENLISTMENT 


For history of service m the Army, see Ch l\ , and for general explanation of 
this Part see Ch X 

For regulations as to recruiting, transfers , discharge and service, see K U 
222, et seq , and the Recruiting Regulations 

As ts recognised ms 80 (1), enlistment is a species of “ contract ” betueen tl e 
Sovereign and the recruit A man uho repents of his bargain may within time 
months purchase his discharge (s 81), provided that no proclamation continuing 
soldiers in army service has been issued under s 88 (1), the Crown may lawfully 
discharge him at any time , and m practice his undertaking ts so worded, viz , to 
serve for a fixed period “provided His M ajesty should so long require your services * ’ 
The provisions as to enlistment are contained m ss 76-101, supplemented by 
ss 13, 32-34, and 181 (1) 


Period of Service 

76 A person may be enlisted 1 to serve His Majesty as a soldier 
of the regular forces for a period of twelve years, or for such less 
period 2 as may be from time to time fixed by His Majesty, but 
not for any longer period, 3 and the period for which a person 
enlists is in this ^t referred to ** the term of his original enhst* 
ment 4 ♦ 
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Provided that the Army Council m special cases or classes of Part IT. 
cases may by order direct that where a boy is enlisted before -— 

attaining the age of eighteen, the period of twelve years shall be 88 . 76 - 78 . 
reckoned from the day on which he attains the age of eighteen 
years 6 

Note 

1 The terms of enlistment for the various arms of the service are prescribed 
by the Regulations for Recruiting 

2 In the case of men who enlist for less than 12 years at the outset, the 
Army Council may, under s 78 (1) (c), allow them to extend ♦heir term up 
to a total of 12 years (or less) 

3 Though this section fixes 12 >ears as the maximum period for which a 
recruit may be allowed to bind himself at the outset, ss 84-86 contain pro¬ 
visions under which soldiers may be allowed to re engage or continue in the 
service for further pc nods Conversely, ss 87 and 88 contain piovisions 
under which the Army Council have powers, in certain circumstances, to 
retain in army service soldiers who would normally be due for discharge or 
transfer to the reserve 

4 Original enlistment For the purpose of this part of this Act, the term 
“original enlistment” has regard to the engagement on which a soldier is 
actually serving 

5 The proviso, added by the A & A F (A ) Act, 1922, gives the Army 
Council power to authorise the enlistment of boys for a period of twelve yedrs 
from the date on which they reach the age of eighteen years 


77. The original enlistment 1 of a person under this Act shall Tpn ns of 
be as follows, either— eiJEtmea 

(1) For the whole of the term of his original enlistment in army 

service 2 , or 

(2) For such poition of the term of his original enlistment 

as may be from time to time fixed by the Aimy Council, 
and specified in the attestation paper, in army service, 
and for the residue of the said term in the reserve 

Note 

1 Original enlistment See note 4 to s 76 

2 “ Army service ” means “ service with the colours ” 


78.—(1) Ihe Army Council may from time to time, by general ££«««<>* 
or special regulations, vary the conditions of service, so as to of service* 
permit a soldier of the regular forces m army service, 1 with their 
assent, either— 

(a) To enter the reserve at once 2 for the residue unexpired of 

the term of his original enlistment, 3 or 

(b) To extend 4 his army service for all or any part of the residue 

unexpired of such term , or 

(c) To extend 4 the term of his original enlistment up to the 

period of twelve years, or any shorter period 

(2) The Army Council may from time to time, by general or 
special regulations, vary the conditions of service so as to permit 
a man in the reserve, with their assent, to re-enter upon army 
service for all or any part of the residue unexpired of the term of 
his original enlistment, or for any period of time not exceeding 
twelve years in the whole from the date of his original enlistment, 

(1210) S 
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Note 

1 Artnv service See note 2 to s 77 

2 1 his section deals only with vanations made with the soldier’s consent 
See K R 338 and 389 As to compulsory transfer m certain cases see s 89 

3 Original enlistment See note 4 to s 76 

4 As regards extension of service with the colours see K R 222-230, and 
Ch X, para 6 


79 In reckoning the service of a soldier of the regular forces 
for the purpose of discharge or of transfer to the reserve— 

(1) The service shall begin to reckon from the date oi Ins 

attestation 1 , but 

(2) Where a soldier of the regular forces has been guilty ot 

any of the following offences — 

(a) Desertion from His Majesty’s service, or 

(b) Fraudulent enlistment, 

then either upon his conviction by court-martial of 
the offence, or (if, having confessed the offence, he is 
liable to be tried 2 ) upon his trial being dispensed with 
by order of the competent military authority, the whole 
of his prior service 3 shall be forfeited 4 , and he shall be liable 
to serve as a soldier of the regular forces for the term of 
his original enlistment, 6 reckoned from the date of such 
conviction or such order dispensing with trial, in like 
manner as if he had been originally attested at that date 

Provided that the Army Council may restore all or any part of 
the service forfeited under this section to any soldier who may 
perform good and faithful service, or may otherwise be deemed by 
the Army Council to merit such restoration of service, or may be 
recommended for such restoration of service by a court-martial 6 

Note 

1 Date of his attestation In the case of a bov enlisted before attaining 1 the 
age of 18 years under the terms of the proviso to s 7b, the expression 4 ”date 
ol his attestation*’ in this section means, in effect, the date specified in his 
attestation for the commencement of the “period of service,” % e , the date 
on which 18 years of age is attained See also note 2 to s 84 

2 If he is liable to be tried These words exclude the application of the 
paragraph in the case of a soldier who after three year* of exemplary service 
has made a confession of desertion when not on active service, or of fraudulent 
enlistment Under s 161 a soldier making such a confession cannot be tried 
or punished, and it is not intended that he should forfeit his service under this 
section, but if the offence to which he confesses was that of fraudulent enlist¬ 
ment, he will under s 161 forfeit all service prior to the date of his fraudulent 
enlistment, except that if he fraudulently enlisted during a period of re-engage¬ 
ment, he will only forfeit the service rendered during such re-engagement 
Under the proviso to that section, on the other hand, the Army Council have 
the same power of restoring service so forfeited as they have under this section 
See K R 246, and note b to s 161 

3 The whole of his prior service This refers to all his previous service 
rendered on any engagement current during the term of his original enlistment 
As to forfeiture of service in the case of a re engaged soldier, see s 84 (2) and 
note, and K R 246 

4 A soldier will not forfeit service towards discharge for any absence oi for 
any period of imprisonment or detention, but if he is convicted of desertion or 
fraudulent enlistment (or if having confessed and if he is liable to trial, trial 
is dispensed with), he will forfeit all his prior service rendered during the term 
of his original enlistment or during the period of re engagement, as the case 
may be, and begin again as if he had enlisted or re engaged at the date of his 
conviction (or date of order dispensing with trial), all variations of his original 
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conditions of service being automatically cancelled I his applies to vana- Part II. 

tions of conditions such as an extension of army service under s 78 (1) (f>), _ 

but not to variations of the term of his original enlistment such as an exten- _ n 
sion of service under s 78 (1) (e) ss 7 ^»° u 

In cases where, on a charge of desertion, the court find that the accused did 
the act which forms the subject of the charge but was insane at the time when 
he did the same, no service is foifeited, as such a finding negatives the in¬ 
tention which is a necessary element of the offence, and there is no conviction 

Para (2) applies to the reckoning of service for purposes of discharge or 
transfer to the reserve only Forfeiture of ordinary pay is dealt with in 
s 1J8, and the Pay Warrant, while forfeiture of service towards pension is 
regulated by the Pay Warrant 

If an army reserve man enlists and is sent back to the reserve, he does not 
forfeit any part of his service, but if retained with the colours, his service on 
new engagement will be reckoned from the date of his improper attestation, 
see K R 247 

The paragraph docs not apply to men of the Territorial Army 

5 Original enlistment bee note 4 to s 76 

In a case of fraudulent enlistment, service is forfeited on all current engage¬ 
ments, and “original enlistment” here means the engagement on which the 
man is held to serve (See note 6 ) 

b Ihe Armv Council may restore all or part of the forfeited service to a 
soldia where either the soldier performs good and faithful service, or a court- 
martial recommends it See K R 24b A soldier who deserts and fraudu¬ 
lently re enlists has entered into two mutually incompatible engagements, 
and the Crown can elect upon which of them he shall be held to serve In 
cither case, whether the soldier is held to serve on his last attestation or rele- 
gihd to his former corps for the term of his original enlistment, the restored 
siivicc will count for the purpose of reckoning service towards discharge or 
transfer to tin reserve 


Pi oceedings for Enlistment 

80 —(1) Every person authorised to enlist recruits in the Mode of 
regular forces (in this Act referred to as the “ recruiter ”) shall aSd^ 1 ^ 1 
give to every person offering to enlist a notice in the form for attestaiion 
the time being authorised by the Army Council, stating the general 
requirements of attestation and the general conditions of the 
contract to be entered into by the recruit, and directing such person 
to appear before a justice of the peace either forthwith or at the 
time and place therein mentioned 1 

(2) Upon the appearance before a justice of the peace of a 
person offering to enlist, the justice shall ask him whether he 
has been served with and understands the notice and whether 
he assents to be enlisted, and shall not proceed with the enlistment 
if he considers the recruit under the influence of liquor 

(3) If he does not appear before a justice, or on appearing does 
not assent to be enlisted, no further proceedings shall be taken 

(4) If he assents to be enlisted— 

(a) The justice, after cautioning such person that if he makes 
any false answer to the questions read to him he will be 
liable to be punished as provided by tms Act, shall read 
or cause to be read to him the questions set forth in the 
attestation paper 2 for the time being authorised by the 
Army Council, and shall take care that such person under¬ 
stands each question so read, and after ascertaining that 
the answer of such person to each question has been duly 
recorded opposite the same in the attestation paper, shall 
require him to make and sign the declaration as to the truth 

B 2 


(RTO) 
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of those answers set forth m the said paper, and shall then 
administer to him the oath of allegiance contained in the 
said paper 

(6) Upon signing the declaration and taking the oath, 8 such 
person shall be deemed to be enlisted as a soldier of His 
Majesty’s regular forces 4 

(c) The justice shall attest by his signature, m manner required 

by the said paper, the fulfilment of the requirements as 
to attesting a recruit, and shall deliver the attestation 
paper, duly dated to the recruiter 

(d) The fee for the attestation of a recruit, and for all acts and 

things incidental thereto, shall be one shilling and no more, 
and shall be paid to the clerk of the justice 

(e) The officer who finally approves of a recruit foi service shall, 

at his request, furnish him with a certified copy of his 
attestation paper 

(5) The date at which the recruit signs the declaration and takes 
the oath m this section in that behalf mentioned shall be deemed 
to be the date of the attestation of such recruit 

(6) The competent military authority, 6 if satisfied that there 
is any error in the attestation paper of a recruit, may cause 
the recruit to attend before some justice of the peace, and that 
justice, if satisfied that such error exists, and is not so material 
as to render it just that the recruit should be discharged, may 
amend the error m the attestation paper, and the paper as amended 
shall thereupon be deemed as valid as if the matter of the amend¬ 
ment had formed part of the original matter of such paper 

(7) Where the regulations of the Army Council under this 
part of this Act require duplicate attestation papers to be signed 
and attested, this section shall apply to both such duplicates, 
and in the event of any amendment of an attestation paper the 
amendment shall be made m both of the duplicate attestation 
papers 2 

Notf 

1 A man is under this Act enlisted by the act of attestation The re¬ 
cruiter will give the form authorised by the Anny Council, directing the 
recruit to appear before a justice ihe man, if he fails to appear, cannot be 
arrested as a deserter No account will be taken of any man before he is 
actually attested before a justice As to the persons (including certain officers) 
entitled to exercise the functions of a justice m the United Kingdom ana 
elsewhere, see s 94 

2 The attestation paper is required to be m duplicate, K R 1613-1618 

3 A recruit who objects to take the oath may “affirm” ( Towlet v Sutton 
(1916), 80 J P 461) 

4 After attestation a man can onlv get off his contract of enlistment by 
purchasing his discharge under s 81 (q v ) 

5 Competent military authority As to the meaning of this expression, 
see s 101 and R P 128 

81 If a recruit within three months after the date of his attest¬ 
ation pays for the use of His Majesty a sum not exceeding twenty 
pounds, he shall be discharged 1 with all convenient speed, unless 
he claims such discharge during a period when soldiers m army 
service, who otherwise would be transferred to the reserve, are 
required by a proclamation of His Majesty in pursuance of this 
Act to continue m army service, in which case he may be retained 
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in His Majesty’s service during that period, and at the termination Part IT. 
thereof shall, if he so require it, on the payment then of the said — 
sum, be discharged ss 81-83 

Note 

1 See K R 370 (vn) for discharge procedure 


Appointment to Cops and hansfers 

82.—(1) Recruits may, in pursuance of any general or special Eniutment 
regulations from time to time made by the Army Council, be J^rvice^and 
enlisted for service m particular corps, but '•ave as is provided by appointment 
such regulations, if any, recruits shall be enlisted for general service 10 cor P s 

(2) The competent military authority 1 shall as soon as practic¬ 
able appoint 2 a recruit, if enlisted for service in a particular corps, 
to that corps, and if enlisted for general service, to such corps 
as the competent military authority may think fit 

Provided that m the case of a boy enlisted for general service 
before attaining the age of eighteen, he need not be appointed 
to a particular corps until lie attains that age 

Note 

1 Competent military authority As to the meaning of this expression, see 
s 101 and R P 12S 

2 Appoint It miy be convenient lure to explain the meanings of the 
words “ appoint ” 44 post ” “ transfer ” and “ attach ” 

A soldier on attestation is “appointed” to a corps out ol which he cannot 
be moved without his consent, except as mentioned in the Act This appoint¬ 
ment differ^ from the appointment of a soldier to a particular office, inasmuch 
as it does not, like the 1 itter appointment, require the consent of the soldier 

Any disposition of a soldier within his corps which can legally be effected 
independently of his consent is termed “posting ” He may be posted to any 
unit {i e battalion, depot, battery, company, &c ,) within his corps, to the 
regular establishment of a militia unit within such corps, or to the permanent 
staff of any Territorial Army unit belonging to such corps 

1 Iransler” is a disposition of the soldier which moves him out of the coips 
to which he was originally appointed, or to which for the time being he belongs 1 . 
into another corps, either with his consent or under special conditions pro¬ 
vided by the Act 

44 Attach ” means removing temporarily a soldier either with or without 
his consent from his own unit and placing him with another unit, without 
affecting in any way his status in the hrst mentioned unit 


83. A soldier of the regular forces, whether enlisted for geneial Effect of 
service or not, when once appointed 1 to a corps, shall serve in 
that corps for the period of his army service, 2 whether during the and pro¬ 
term of his original enlistment 8 or dunng the period of such re- transfers* 
engagement as is in this Act mentioned, unless transferred 1 undci 
the following provisions — 

(1) A soldier of the regular forces enlisted for general service 

may within three months 4 after the date of his attestation 
or at any time whilst a Proclamation ordering the army 
reserve to be called out on permanent service is in force 6 
be transferred to any corps of the same arm or branch 
of the service by order of the competent military authority* 6 

(2) A soldier of the regular forces may at any time with his 

own consent be transferred by order of the competent 
military authority 6 to any corps , 
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(3) Where a soldier of the regular forces is m pursuance of 

any of the foregoing provisions transferred to a corps 
in an arm or branch different from that m which he was 
previously serving, the competent military authority 6 
may by order vary the conditions of his service 7 so as to 
correspond with the general conditions of service in the 
arm or branch to which he is transferred 

(4) A soldier of the regular forces in any branch of the service 

may be transferred by order of the competent military 
authority 6 to any corps of the same branch which is serving 
in the United Kingdom in either of the following cases — 

(a) When he has been invalided from service beyond 
the seas , or 

(b) When, in the case of his coips or the part thereof 
in which he is serving 8 being ordered on service beyond 
the seas, he is either unfit for such service by reason 
of his health, or is within two years from the end either 
u£ the period of his army service in the term of his 
original enlistment, or of such re-engagement as is m 
this Act mentioned 

(5) Where a soldier of the regular forces in any branch of the 

^ervice, who was enlisted to serve part of the term of his 
original enlistment in the reserve, and has not extended 
his army service for the whole of that time, is on service 
beyond the seas, and at the time of his corps or the part 
thereof in which he is serving 8 being ordered to another 
station or to return home has more than two years of his 
army service in the term of his original enlistment un- 
expired, lie may be transferred by order of the competent 
military authonty 8 to any corps of the same branch which 
or a part of which is on service beyond the seas 

(6) Where a soldier of the regular forces has been transferred 

to serve, 6 either as a warrant officer, or on the staff, or in 
any corps not being a corps of infantry, cavalry, artillery, 
or engineers, 10 he may by order of the competent military 
authority, 6 either during the term of his original enlistment 
or during the period of his re-engagement be removed from 
such service and transferred to any corps serving in the 
United Kingdom, or to any corps serving on the station 
beyond the seas on which he is seiving at the time of his 
removal, or to the corps in which he was serving prior to 
such first-mentioned transfer, either in the rank he holds 
at the time of his removal or any lower rank 

(7) Where a soldier of the regular forces— 

(а) Has been guilty of the offence of desertion from 
Uis Majesty’s service or of fraudulent enlistment, 
and has either been convicted of the same by a court- 
martial, or, having confessed the offence, is liable to be 
tried, 11 but his trial has been dispensed with by order 
of the competent military authority , or 

(б) Has been sentenced by a court-martial for any 
offence to a punishment not less than detention for a 
term of three months. 
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such soldier shall be liable, in commutation w holly or Part II. 
partly of other punishment, to general service, and may — 
from time to time be transferred to such corps as the s.83. 
competent military authority 6 may from time to time 
order 

( 8 ) A soldier of the regular forces delivered into military 
custody or committed by a court of summary jurisdiction 
in any part of His Majesty’s dominions as a deserter shall 
be liable to be transferred by order of the competent 
military authority 6 to any corps near to the place where he 
is delivered or committed, or to any other corps to which 
the competent military authonty think it desirable to 
transfer him, and to serve in the corps to which he is ^o 
transferred without prejudice to his subsequent trial and 
punishment 

Where by Royal Warrant any corps is amalgamated with any 
one or more other corps, or the constitution of a corps is altered 
or any unit is transferred from one corps to another, any soldier 
who at the date of the amalgamation, dteration or transfer was 
serving in such corps or unit shall be liable to strve m the amal¬ 
gamated corps or the altered corps or the corps to which his unit 
is transferred, as the case may be, in like manner as if it were the 
corps m which he was previously serving, but he shall not be 
liable without his consent to serve in any unit m that corps in 
which he could not, without hi* consent, have been required to 
serve if no such amalgamation, alteration or transfer had been 
effected 

Nor* 

1 Appoint l—transferred Sec note 2 to s 82 Sec generally as to 

transfcis, IC R 292-30J 

2 4 rmy service See note 2 to s 77 

3 Original enlistment See note 4 to s 76 

4 I he truisfir during these three months does not require the consent of 
the soldier During those three months he is entitled to his discharge under 
s 81 on proper demand and payment 

5 Ihc words “or at any time m force” do not apply to men enlisted 
Lefore August 4th, 1914 

6 Competent military authority As to the meaning of this expression, 
sees 101 and R P 128 

7 Vary the conditions of his service This is to provide for such a case as 
the transfer of a man from the Ro>al Artillery to the infantry of the line, 

The period of service w ith the colours in the infantry is longer than in the 
Royal Artillery , and it would consequently be accessary to lengthen the army 
scrv icc ot the man transferred 

8 Or the part thereof m which he is serving These words are inserted in 
consequence of “corps” including the whole of an infantry regiment, part 
of which will probably be serving in and the other part out of the United 
Kingdom 

9 7 ransferred to serve This applies to a warrant officer promoted to that 
rank in any corps other than those mentioned in para (6) or mto any estab¬ 
lishment which is not a “corps ** 

10 Or in any corps not being a corps of infantry, cavalry, artillery, or 
engineers For definition of “corps” see s 190 (15) See also Ch XI, 
paras 3 and 4 

11 Is liable to be tried A soldier who, though having confessed an offence, 
is exempted by s 161 from trial and punishment, is by virtue of these worels 
relieved from liability to general service under this paragraph The liability 
to general service is a commutation of punishment which may be allowed by 
the competent military authority, and is not a punishment which a court- 
martial can award Consequently it is not within the powers of mitigation 
and commutation given to confirming and other officers by s 57 

An order made under this paragraph will be entered in the soldier’s record 
of service , K R 657 
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\ 

Re-engagement and Prolongation of Service 

84 —(1) Subject to any general or special regulations 1 from 
time to time made by the Army Council, a soldier of the regular 
forces, if in army service, and after the expiration of nine years 
from the date of his original term of enlistment, 2 may on the 
recommendation of his commanding officer, and with the approval 
of the competent military authority, 3 be re-engaged for such 
further period of army service as will make up a total continuous 
period of twenty-one years of army service, reckoned from the date 
of his attestation, 2 and inclusive of any period previously served 
in the reserve 

(2) A soldier of the regular forces during his period of re¬ 
engagement shall be liable to forfeit his previous service during 
such period of re-engagement in like manner as he is liable under 
this part of this Act during the term of his original enlistment 4 

(3) A soldier of the regular forces who so re-engages shall make 
before his commanding officer a declaration m accordance with the 
said regulations 

Note 

1 For the regulations under this section of the Act, see I< R 231-235 

2 Date of his original term of enlistment—date of his attestation In the 
case of a boy enlisted before attaining the age of eighteen years under the 
terms of the proviso to s 7b, the expression “date of his ongmal term of 
enlistment” meins, in effect, the date from which, on enlistment, he under¬ 
took that his “period of service” should reckon, i e , his 13th birthday 
The expression “date of his attestation” in this sub section will be similarly 
interpreted See also note 1 to s 79 

3 Competent military authority As to the meaning of this expression see 
s 101 and R P 128 

4 ihe effect of this sub-section is that a soldier serving on a re-engagement, 
\sho is convicted by court martial of desertion or fraudulent enlistment, or 
who, being liable to trial, has had his trial for either of these offences dis¬ 
pensed with bv the competent military authority, forfeits all prior service 
rendered during the period of such re-engagement, % e , from the day following 
that on which he completed twelve years’ service The Army Council may 
restore all or part of such forfeited service to a soldier where either the soldier 
performs good and faithful service, or a couit martial lecommends it, see 
proviso to s 79 and K R 246 

85 A soldier of the regular forces wlio has completed, or 
will within one year complete, a total period of twenty-one years’ 
service, inclusive of any period ser\cd in the reserve 1 , may give 
notice to his commanding officer of his desire to continue in His 
Majesty’s service in the regular forces , and if the competent 
military authority 2 approve he may be continued 3 as a soldier of 
the regular forces in the same manner in all respects as if his term 
of service were still unexpired, except that he may claim his dis¬ 
charge at the expiration of any penod of three months after he 
has given notice to his commanding officer of his wish to be dis¬ 
charged 4 

Notl 

1 Inclusive of any period, served m the reserve Ihis meets the case where 
a man has been transferred to the reserve, and after staying a time in the 
reserve has either been called out and re-engaged, or has been permitted to 
rejoin the colours and has re-engaged 

2 Competent military authority A.s to the meaning of this expression see 
s 101 and R.P 128. 
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3 See K R 236-245, as to conditions, &c , of continuance m the service Part IT, 

under this section _ 

4 A soldier who continues hi^ Sv.ivice under this section, and subsequently gt_87 
gives three months'notice then under, can be retained under s 87 (1) for 8 
twelve months from the expiry of his notice 

86 The regulations from time to time made in pursuance Keengagc- 
of this part of this Act may, if it seems expedient, provide that ^ntufuance 
a non-commissioned officer of the regular forces who extends of smite of 
his army service for the residue unexpired of his original term 
of enlistment shall have the right at his option to re-engage, under officer* 
section eighty-four, and to continue his service, under section 
eighty-five of this Act, or to do either of such things, subject, 
nevertheless, to the veto of the \rmy Council or other authority 
mentioned in the regulations, and to such other conditions as are 
specified in the regulations 


Note 

I he object of this section is to enable regulations to be made by which a 
IS C O , who agrees to extend his army servire for the whole of his twelve 
ytars, may have the right to treat the army as his profession for life, and, 
if he makes himself efficient and conducts himselt propeily, to continue m 
the army until he has rained a pension Fqp the lfgulations under this part 
of the Act, see K R 231-^45 


87 —(1) Where the time at which a soldier of the regular Prolongation 
forces would otherwise be entitled to be discharged occurs while cerumcascT 
a state of war exists between His Majesty and any foreign power, 
or while such soldier is on service beyond the seas, or while soldiers 
in the reserve 1 are required by proclamation , 2 in pursuance of the 
enactments relating to the calling out of the reserve on permanent 
-.crvice, to continue m or re-enter upon army service, the soldier 
may be detained, and his service may be prolonged for such further 
period, not exceeding twelve months, as the competent military 
authority 3 may order , but at the expiration of that period, or 
any earlier period at which the competent military authority 
considers his services can be dispensed with, the soldier shall, as 
provided by this Act, be discharged with all convenient speed 

(2) Where the time at which a soldier of the regular forces would 
otherwise be entitled to bt transferred to the reserve occurs while 
a state of war exists between JIis Majesty and any foreign power, 
or while such soldier is on service beyond the seas, the soldier may 
be detained m army service for such further period, not exceeding 
twelve months, as the competent military authority may order, 
but at the expiration of that period, or any earlier period at which 
the competent military authority considers his services can be 
dispensed with, the soldier shall with all convenient speed be sent 
to the United Kingdom foi the purpose of being transferred to the 
reserve, unless at that time a proclamation calling out the army 
reserve or any part thereof is in force 

(3) If a soldier required under this section to be discharged or 
sent to the United Kingdom desires, while a state of war exists 
between His Majesty and any foreign power, to continue in His 
Majesty's service, and the competent military authority approve, 
he may agree to continue as a soldier of the regular forces in the 
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Part II, same manner m all respects as if Ins term of service were still 
— unexpired, except that he may claim his discharge at the end of 
ss 87,88. such state of war, or, if it is so provided by such agreement, at 
the expiration of any period of three months after he has given 
notice to his commanding officer of his wish to be discharged 4 

(4) A soldier who so agrees to continue shall make before his 
commanding officer a declaration in accordance with an) general 
or special regulations from time to time made by the Army Council 

Note 

1 The reserve see definition in s 101 (2) 

2 Required by proclamation, &c See s 88, and Reserve Forces Act, 1882, 
s 12(4) 

3 Competent military authority . See s 101, and R P 128 

4 This enables a man who is entitled to be discharged or transferred to the 
reserve to volunteer for service during the war without re-engaging, or ex¬ 
tending his service 


In imminent 88 — (1) It shall be lawful for His Majesty m Council in case 
danger* 1 His °* imminent national danger or of great emergency, by proclam 
Majesty may ation, the occasion being first communicated to Parliament if 
sokheram Parliament be then sitting, or if Parliament be not then sitting 
armyser- declared by the proclamation, to order that the soldiers 1 who vould 
out^reserve otherwise be entitled m pursuance of the terms of their enlistment 
for perman- to be transferred to the reserve shall continue in army service 

ent service 

(2) It shall be lawful for His Majesty by anv such proclamation 
to order the Army Council from time to time to g’\e, and when 
given to revoke or vary, such directions as may seem necessary 
or proper for causing all or any of the soldiers mentioned in the 
proclamation to continue in army service 

(3) Every soldier for the time being required by or in pursuance 
of such directions to continue in army service shall continue to 
serve in army service for the same period for which he might be 
required to serve, if he had been transferred to the reserve and called 
out for permanent service by a proclamation of His Majesty under 
the enactments relating to the reserve 

(4) Any man who has entered the reserve in pursuance of 
the terms of his enlistment may be called out for permanent 
service by a proclamation 2 of His Majesty under the enactments 
relating to the calling out of the reserve on permanent service 

Note 

1 This section applies to all soldiers who have at any time been enlisted 
to serve part of their time in the rcseivc J he effect of the Reserve Forces 
Act, 1882, s 14, is that all men in the reserve may be required to serve for 
a further period of twelve months in the circumstances m which a soldier 
may be detained in service under s 87 

2 The proclamation calling out the reserve may be made under the Reserve 
Toices Act, 1882, m case of imminent national danger or of great emergency 
A man m Section A of the army reserve may be called out for permanent 
service under the Reserve Forces and Militia Act, 1898, without any pro¬ 
clamation or previous communication to Parliament (see Ch XI, paras 
20 and 29) 
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Discharge and Transfev to Reserve Force Part II. 

89. In the following cases , that is to say, FF _ _ 

(1) Where a soldier of the regular forces has been invalided 88 * * 

from service beyond the seas , or 

(2) Where a corps to which a soldier of the regular forces raerve when 

belongs, or the part thereof in which he is serving, is Sdemi 
ordered on service beyond the seas, and the soldier is abroad 
either unfit for such service by reason of his health, or is 
within two years of the end of the period of his army service 
in the term of his original enlistment, 

the competent military authority 1 may by order transfer him to 
the reserve in like manner as if the period of his actual service 
were specified in his attestation paper as the portion of the term 
of his original enlistment which was to be spent in army service 

Noxr 

1 Competent military authority See s 101 and R P 128 


90 —(1) Save as otherwise provided 1 by this Act or the Acts Discharged 
relating to the reserve forces, every soldier of the regular forces, J^ied'io 
upon the completion of the term of his original enlistment, or r esSve° 
of the period of his re-engagement, shall be discharged 2 with all 
convenient speed, but until so discharged shall be subject to 
this Act as a soldier of the regular forces 

(2) Where a soldier of the regular forces enlisted m the United 
Kingdom is, when entitled to be discharged, serving beyond the 
seas, he shall, if he so requires, be sent to the United Kingdom, 
and in such case shall, with all convenient speed, be sent there free 
of expense, and on his arrival be discharged If such soldier is 
permitted, at his request, to stay at the place where he is serving, 
he shall not afterwards have any claim to be sent at the public 
expense to the United Kingdom or elsewhere 

(3) Every soldier of the regular forces upon the completion 
of the period of his army service, if shorter than the term of 
his original enlistment, shall be transferred to the reserve, 2 but 
until so transferred shall be subject to this Act as a soldier of the 
regular forces 

(4) Where a soldier of the regular forces, when entitled to 
be transferred to the reserve, is serving beyond the seas, he shall 
be sent to the Umted Kingdom 3 free of expense with all convenient 
speed, and on his arrival shall be transferred to the reserve 

(5) A soldier of the regular forces who is discharged on the com 
pletion of the term of his original enlistment or his re-engagement, 
as mentioned in the second subsection of this section, or is trans¬ 
ferred to the reserve, shall be entitled to be conveyed free of cost 
from the place m the Umted Kingdom where he is discharged ox 
transferred to the place m which he appears from his attestation 
paper to have been attested, or to any place at which he may at 
the time of his discharge or transfer decide to take up his residence, 
and to which he can be conveyed without greater cost Provided 
that m the case of transfer to the reserve he shall not be entitled 
to be so conveyed to any place out of the United Kingdom 
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Part II. Note 

— 1 Save as otherwise provided e g , s 87 provides for the temporary 

SS 90,91 * prolongation of service ot a man entitled to discharge, and s gives powti 
to detain for trial a man charged with an offence uiulti tins Act, though 
entitled to his discharge or transfer to the leseivt 

As to time of discharge, see s 92, and as to postponement ot t r .nsft i to the 
reserve, see s 87 

2 The procedure for transfer to the army reserve or discharge is laid down 
m K R 338-391 

When a soldier is transferred to the army reserve, he receives a “certificate 
of service ** which embodies a certificate of transfer to the irni} reserve and 
character certificate , K R 392 See also note 4 to s 92 

3 As to power to allow a reservist to reside out ot the Tj rated Kingdom, 
see the Reserve Forces Acts, 1899 and 1906, pp 842-3, and K R 340, 457 
See also PW 1161-1163 


Delivery of 
lui^ktle sol¬ 
dier on dis¬ 
charge ith 
hJs wife or 
child at 
workhouse, 
or of dan- 

f 'erous 
unatlc at 
asylum. 


91. — (1 ) The Army Council or any officer deputed by then? for 
the purpose, may, if they or he think proper, on account of a soldier s 
lunacy, 1 cause any soldier of the regular forces on Ins discharge, 
and Ins wife and child, or am of Ihtm, to be sent to tne parish 
or union to which under the stall tes for flic time being m force 
he appears, from the statements made in Ins attestation \ aper 
and other available information to be chargeable, and such liber, 
wife, or child, if delivered alter lca^onable notice, in England or 
Ireland 2 at the worxhousem which persons settled m such parish 


or union are received, and in Scotland to the inspector of poor of 
such parish, shall be received by the master or other proper officer 
of such workhouse or such inspector of poor, as the case may be 


(2) Piovided that the Army Council, or any officer deputed by 
them for the purpose, where it ippears to them or him that any 
such soldier is a dangerous lunatic, and is in such a state of health 
as not to be liable to suffer bodily or mental injury by his removal, 
may, by order signified under their or his hand, send such lunatic 
direct to an asylum, registered hospital, licensed house, or other 
place in which pauper lunatics can legally be confined, and for the 
purpose of the said order the above-mentioned parish or union 
shall be deemed to be the parish or union fi om which such lunatic 
is sent 


(3) In England the lunatic shall be sent to the asylum, hospital, 
house, or place to which a person in the workhouse aforesaid, 
on becoming a dangerous lunatic, can by law be removed 3 4 , and an 
order of the Army Council or officer under this section shall be of 
the same effect as a summary reception order within the meaning 
of the Lunacy Act, 1890, and the like proceedings shall be taken 
thereon as on an order under that Act 

(4) The Army Council oi officer, lx fore making the said order 
in respect of a lunatic who is liable to be delivered to the inspector 
of poor of a parish in Scotland, may require the inspector of poor 
of that parish to specify the asylum to which such lunatic if m the 
parish would be sent, and it shall be the duty of such inspector 
forthwith to specify such asylum, and thereupon the Army Council 
or officer may make the said order for sending the lunatic to that 
asylum, and such order shall be of the same effect as an order bv 
the sheriff withm the meaning of section fifteen of the Lunacy 
(Scotland) Act, 1862, and the like proceedings shall be taken there¬ 
on as on an order under that section. 
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(5) In the case of any such lunatic, who is liable to be delivered Fart II. 

at a workhouse in Ireland 2 at which persons settled m the said _ 

union are icceived, the Army Council or any officer deputed by ss 91 , 92 . 
them for the purpose may, by order under their or his hand, send 
such lunatic to the a /lum of the district in which such union is 
situate, and such ordci shall be of the same effect as a warrant under 
the hands and seals of two justices gi\en und r the provisions of 
the tenth section of the Act of the session of the thirtieth and thirty- 
first years of the reign of Her late Majesty, chapter one hundred 
and eighteen, intituled " An Act to provide for the ippointment 
" of the officers and servants of district lunatic asylum in Irr land, 

" and to alter and amend the law relating to the oust od\ of clang*r- 
“ ous lunatics and dangerous idiots in Ireland ” 

!Notl 

1 See further as to 1 inatic soldiers, K R 388-391 

2 As rep irds the Irish I ref State, scr noti 10 to s 190 

3 lo tie asylum to uhich , i e , the mental hospital of the 

county, boiough, &c 


92.—(1) A soldier of the regular foiccs shall not be discharged K*guiatons 
from those forces, unless by sentence of court-martial with ^ 7 °/of" 
ignominy, or by order of the competent military authority, 1 or by soSrs° 
authority direct from His Majesty, and until duly discharged m 
manner provided by this Act and by regulations of the Army 
Council under this Act shall be subject to this Act 2 

(2) To every sold'ei of the regular forces who is discharged, 
for whatever reason he is discharged, tl cre shall be given a certifi¬ 
cate of discharge, 3 stating such particulars as may be from time 
to time required by regulations of the Army Council under this 
Act 4 

(3) Notwithstanding anything in Part III of the Territorial 
and Reserve Forces Act, 1907, a man who has been discharged 
from the regular forces may, if it is so prescribed by regulations 
under the Reserve Forces Act, 1882, and subject to the conditions 
(if any) so prescribed, enlist into the army reserve as a militiaman 

Note 

1 Competent military authority See s 101 and R P 128 

2 The terms of the attt station of a soldier bind him to serve so long as his 
services are n. quired Consequently the Crown has always a right to discharge 
him if his services are not required, see Cli X, para 30 

A soldier’s discharge is regarded as taking efhet from the date of the con¬ 
firmation of his discharge and not from the date of the delivery of the certifk ate 
of discharge to him, nor from the date of his sentence (or confirmation thereof) 
when a court martial has sentenced him to be discharged with ignominy 

Until a soldier’s discharge is confirmed, he remains subject to military law, 
but any undue delay in carry mg out the discharge would give good ground for 
complaint on the part of a soldier 

The conditions which must be fulfilled before a discharge is valid and 
complete, are those laid down in this sub section and in K R 338 to 377 

3 This sub section and K R 392-410 give a statutory right to a soldier 

who has been duly discharged in accordance with subs (1) to demand a 
certificate of discharge, the delivery of the certificate is not a necessary con¬ 
dition of discharge, but rather a necessary consequence of it ; 

4 A “ certificate of service ” which embodies certificate of discharge and 
certificate of character, is completed and signed by the prescribed authorities, 
and is delivered to the man m such manner as the Army Council may direct- 
If possible it should reach him on or before his last day of service See Ch X 
para 31, and K R 392-410 
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Authorities to enlist and attest Recruits 


88 .93-95. 93 , The Army Council may from tmie to time make, and 

as C toArsons w ^ en ma de, revoke and alter a general or special order making 
to enlist and such regulations, giving such directions, and issuing such forms 
soldiers * 111 ° f as they ma y think necessary or expedient respecting the persons 
authorised to enlist recruits for His Majesty's regular forces, and 
for the purpose of such enlistment, and generally for carrying 
this part of this Act into effect, and any such order shall be of 
the same effect as if enacted m this Act 


Note 

See s 80 (ante) and the Recruiting Regulations 


Justices of 94 F or the purposes of the attestation of soldiers m pursuance 
Z pmrposes of this part of this Act- 

ment Bt ’ An officer in the United Kingdom or elsewhere, if authorised 
m that behalf under the regulations of the Army Council , 1 
also every person exercising the office of a magistrate in 
India or a colony , 2 and also each of the following persons, 
shall have the authority of a justice of the peace , 3 and be 
deemed to be included in the expression " justice of the 
peace" wherever used m this part of tl is Act m relation 
to the attestation of soldiers 4 , that is to say,— 

In India , 2 any person duly authorised m that behalf by 
the Governor-General, and in the territories of any 
native state in India, the person performing the duties 
of the office of British resident or political agent therein, 
or any other person authorised in that behalf by the 
Governor-General of India , and 
In a colony , 2 any person duly authorised m that behalf 
by the governor of the colony , and 
Beyond the limits of the United Kingdom, India, and a 
colony, any British consul general, consul, or vice- 
consul, or person duly exercising the authority of a 
British consul 

[Subsection (2) repealed by 46 V id c 6 s 6 1 
Note 

1 The officers authorised to attest recruits are specified in the Recruiting 
Regulations, para 76 

2 For definitions of India and colony , see s 190 (21) (23) 

3 It is open to doubt whether a justice of the peace can, in this matter, 
act when outside the county or borough for which he is justice 

In Scotland a man is not to be taken for attestation before a magistrate 
who is not a justice of the peace 

4 The persons named in this section are authorised to attest under s 80, 
but not to enlist (“recruit”) (s 80 (1)), or to re-engage (see s 84 (3)) 


Special Provisions as to Persons to be enlisted 
Enlistment 95 —(1) Any person who is for the time being an alien 1 may, 
negroes?' &c. ^ ** 1S Majesty thinks fit to signify his consent through a Secretary 
of State, be enlisted in His Majesty’s regular forces, so however, 
that the number of aliens serving together at any one time m any 
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corps of the regular forces shall not exceed the proportion of one Part II. 
alien to every fifty British subjects, and that an alien so enlisted — 
shall not be capable of holding any higher rank in His Majesty’s ss 95,96 
regular forces than that of a warrant officer or non-commissioned 
ofheer 2 

(2) Provided that notwithstanding the above provisions of 
tins section any inhabitant of any British protectorate and any 
negro or person of colour, although an alien, may voluntarily 
enlist in pursuance of this part of this Act, and when so enlisted, 
shall while serving in His Majesty’s regular forces, be deemed 
to be entitled to all the privileges of a natural-born British subject 

Note. 

1 “For the time being” an alien A naturalised alien can, of couise, 
enlist like any other British subject 

2 See th X , paras 28 and 29 

This section relates only to aliens enlisted under it, and prohibits their 
promotion to commissioned rank 

S 3 of the Act of Settlement forbids an alien to enjoy any office or place 
of trust, but does not prevent honorary rank in the British Armv being con* 
ferred upon an alien, whether or not such honorary rank is accompanied by a 
formal commission Such a distinction is a mere matter of honour and dignity f 
and docs not fall within the Act so long as the possessor docs not bv virtue of 
lus rank or commission exercise any actual command or power, or draw any 
c nolurmnts An alien might, however, be employed under a civil contract 
to do special work with the forces, and then be given a honoraiy commission 
to give him status 


96 llie master of an appi entice in the United Kingdom Claims of 
who lia c been attested as a soldier of the regular forces may apprentices 
claim him while under the age of twenty-one years as follows, 
and not otherwise — 

(1) The master, within one month after the apprentice left 

his service, must take before a justice of the peace the oath 
in that behalf specified m the hirst Schedule to this Act, 
and obtain from the justice a certificate of having taken 
such oath, which certificate the justice shall give in the 
form in the said schedule, or to the like effect 

(2) A court of summary jurisdiction 1 within whose jurisdiction 

the apprentice may be, if satisfied on complaint by the 
master that he is entitled to have the apprentice delivered 
up to him, may order the officer under w r hose command the 
apprentice is to deliver him to the master, 2 but if satisfied 
that the apprentice stated on his attestation that he was 
not an apprentice, may, and if required by or on behalf 
of the said commanding officer, shall, try the apprentice 
for the offence of making such false statement, 3 and if need 
be may adjourn the case for the purpose 

(3) Fxcept in pursuance of an order of a court of summary 

jurisdiction, an apprentice shall not be taken from His 
Majesty’s service 

(4) An apprentice shall not be claimed in pursuance of this 

section unless he was bound for at least four years by 
a regular indenture, and was under the age of sixteen 
years when so bound 
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Part II. 
ss.96-99 


Ap ideation 
of apprentice 
provisions to 
indentured 
labourers 


Penalty on 
unlawful 
rec uiting 


Recruits 
pjnubablc 
forf dse 
answers 


(5) A master who gives up the indenture of his apprentice 
within one montii after the attestation of such apprentice 
shall be entitled to receive to his own use so much of the 
bounty (if any) payable to such apprentice on enlistment 
as has not been paid to the apprentice before notice was 
given of his being an apprentice 

Note 

1 Court of summary jurisdiction See ss 165-169 and 190 (34)-(36) 

2 See K R 370 (iv) for discharge procedure 

3 Ojfence of making such false statement As to this, see s 99 

97 The provisions of this part of this Act with respect to 
apprentices shall apply to a person who at the time of his attestation 
is an indentured labourer in a colony, with these qualifications, 
that such indentured labourer, if imported at the expense of the 
employer or of the colony in consideration of the indenture under 
which he is serving, may be claimed although above the age of 
twenty-one years, and though bound for a less period or at an 
older age than is above specified 

Offences ns to Enlistment 

98 If a person without due authority— 

(1) Publishes or causes to be published notices nr advertise¬ 

ments for the purpose of procurm g rcci uits for His Majesty’s 
regular forces, or m ielation to recruits for such forces, 
oi 

(2) Opens or keeps any house, place of rendezvous, or office 

as connected with the recruiting of such forces , or 

(3) Receives any person under any such advertibcment as 

aforesaid , or 

(4) Directly or indirectly interferes with the lecrmting service 

of such forces, 

he shall be liable on summary conviction 1 to a fine not exceeding 
twenty pounds 

Notf 

1 On summary conviction, t e , on conviction before i court of summary 
jurisdiction in the manner provided bv the Summary Jurisdiction Acts See 
s 190 (34) and (35) and ss 166 to 169 

99 —(1) If a person knowingly makes a false answer to any 
question contained in the attestation paper, which has been put 
to him by or by direction of the justice 1 before whom he appears 
for the purpose of being attested, lie shall be liable on summary 
conviction 2 to be imprisoned with or without hard labour for any 
period not exceeding three months 

(2) If a person guilty of an offence under this section has been 
attested as a soldier of the regular forces, he shall be liable, at the 
discretion of the competent military authority, 8 to be proceeded 
against before a court of summary jurisdiction, or to be tried by 
court-martial for the offence 4 

Note. 

1 “Justice" includes persons lawfully exercising authority under s 94 

2 On summary conviction See note to s 98 
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3 Competent military authority See s 101, and R P 128 Part II. 

4 The effect of the section is that, if the offender has become subject to the __ 

Act, he can be prosecuted either before a court martial or before a court of 
summary jurisdiction, but if he has not become so subject, then onlv before ikn 
the latter 99 , 100 . 

The offender may be tried and punished in any place where he may for the 
time being happen to be (s 159 as to courts martial, and s 16b as to civil 
courts of summary jurisdiction), as well as in the place where the offence was 
committed, that is to say, where he made the false answer 

A court of summarv jurisdiction cannot entertain a charge of false answer 
on attestation when the answer was made more than six months before the 
time when proceedings are commenced See Summary jurisdiction Act, 

1848, s 11 

Under 6 Edw VII, c 5, s 2, a person who uses, or gives for use, on enlist¬ 
ment a false statement as to character or previous <rnployment is liable on 
summary conviction to a fine not exceeding twenty pounds 

See K R 370 (in) for discharge procedure 


Miscellaneous as to Enlistment 

100 — (1) Where a person after his attestation on his enlistment Validity of 
or the making of his declaration on re-engagement, has reccned a^d^hs^ 
pay as a soldier of the regular forces during three months, he shall raent 01 re - 
be deemed to have been duly attested and enlisted or duly re- ^ ng Lgement 
engaged, as the case may be, and shall not be entitled to claim 
Ins discharge on the ground of any error or illegality m his enlist¬ 
ment, attestation, or re-engagement, or on any other ground 
whatsoever, save as authorised by this Act, and, if Withm the said 
three months such person claims his discharge, any such error 
or illegality or other ground shall not, until such person is dis¬ 
charged in pursuance of his claim, affect his position as a soldier 
in His Majesty’s service, or invalidate any proceedings, act, or 
thing taken or done prior to such discharge 

(2) Where a person is in pay as a soldier of the regular forces, 
such person shall be deemed for all the purposes of this Act to be 
a soldier of the regular forces, with this qualification, that he may 
at any time claim his discharge, but until he so claims and is 
discharged m pursuance of that claim, he shall bt subject to this 
Act as a soldier of the regular forces legally enlisted and duly 
attested under this Act 1 

(3) Where a person claims his discharge on the ground that he 
has not been attested or re-engaged, or not duly attested or re¬ 
engaged, his commanding officer shall forthwith forward such 
claim to the competent military authority, 2 who shall as soon as 
practicable submit it to the Army Council, and if the claim appears 
well grounded the claimant shall be discharged with all con\ement 
speed 

Note 

1 The effect of this section is that if a person receives pay as a soldier of 
the regular forces without having bein duly attested and enlisted, or without 
having been duly re engaged (as the case mav be), he may be treated for all 
purposes as subject to military law until he is formally discharged It thus 
prevents a man who has actually served from suddenly repudiating his liability 
to the rules of the service, and thus evading punishment when charged with or 
sentenced for an offence 

If there was no attestation and enlistment (or no re-engagement), he may 
claim his discharge at any time 

If there was an attestation and enlistment (or are engagement), but only an 
irregular or illegal one, he may similarly claun his discharge at any time until 
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98 

100,101 


he has received pay “during three months ** After that elite his attestation 
and enlistment (or re engagement) is presumed conclusively to be lcgulai and 
valid 

2 Competent military authority Sees 101,andRP 128 


Definition 101 —(1) Any act authonsed or required b} this part of 
of' Parf°Two Act t() l)e d° ne by, to, or before the competent military 

of competent authority, may be done by, to, or before the Army Council, or any 
authority officer prescribed 1 m that behalf 

ana reserve For the purposes of this part of this Act the expression 

“ reserve ” means the first class of the army reserve force 2 

Note 

1 Prescribed See R P 128 

2 The expression “ army reserve force ” means the arm> reserve under 
the Reserve torces Act, 1882 (IS &. 4G \ i^t ,c 18), s 2S see Ch \I, 
para 17 et seq 


PartUI Part III 

102?103 BILLETING AND IMPRI bSMENl OF CARRIAGES, &c 

[This part of tin let dots not apply to the Channel Islands and the Isle of Man 
(s 1 1 /), or the lush l ree State (see note 10 to s 100) J 

Billetuig of Officers, Soldiers, and Vrowen 

Suspension of 102 During the continuance in force of this Act, so much of 
c ^’ ias T * any law as prohibits, restricts, or regulates the quartering or 
ji c’has 2 billeting of oiiiceis and soldiers on any inhabitant of this realm 
6 Anne (i), without his consent is hereby suspended, so far as such quarteiing 

c 14, a 3 tu or billeting is authorised by this Act 
billeting & J 


Note 

The Acts suspended by this section arc those referred to in the marginal note 
to this section bee as to billeting generally, Ch IX, paia 139, tt seq 


Cbbgau°n 103 1 - ( 1 ) Every constable 2 for the time being in charge at any 
to provide ° place 3 in tlie United Kingdom mentioned m the route 4 issued to 
officer / 01 commanc ^ iri 8 °ffi cer of any portion of His Majesty’s regular 

soldiers, forces 6 shall, on the demand of such commanding officer, or of an 
and horses officer or soldier authorised by him, and on production of such 
route, billet on the occupiers of victualling houses 6 and other 
premises specified m this Act as victualling houses in that place 
such number of officers, soldiers, and horses entitled under this 
Act to be billeted as arc mentioned in the route and stated to 
require quarters 

(2) A route for the purposes of this part of this Act shall be 
issued under the authority of His Majesty, signified through a 
Secretary of State, and shall state the forces to be moved in pur¬ 
suance of the route, and that statement shall be signed by such 
officer as the Army Council may from time to time order in that 
behalf 
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(3) A route purporting to be issued and signed as required by Part III, 
this section shall be evidence until the contrary is proved 7 of its — 

having been duly issued and signed in pursuance of this Act, and ss 

if delivered to an officer or soldier by his commanding officer shall 103 » 104# 
be a sufficient authority to such officer or soldier to demand 
billets, and when produced by an officer or soldier to a constable 
shall be conclusive evidence to such constable of the authority of 
the officer or soldier producing the same to demand billets in 
accordance with such route 

Notf 

1 See as to billeting generally, Cb IX, para 139, ft seq 

2 Constable See ss 108 (4), 120 and 190 (38) lor offences bv con 

stables in relation to billeting, see s 109, and for offencts bv kixpcrs ot 
victualling houses, see s 110 

3 As to adding places to, or omitting them from, the route, ste s 108 (6) 

As to the area within which billets are to be found, see s 108 (4), (6) 

4 The power to billet on a route depends on the existence of i route , when 

the forces have arrived at their destination, billets, in the ordinary course, 

should no longer be occupied If m exceptional circumstances it seems essential 
to continue to occupy them for a few days for military reasons, e g , pending 
the preparation of proper quarters, &c , they should be evacuated as soon as 
possible 

5 Ihe necessary modifications in the application of this section to the 
Territorial Army are provided in s 181 (4), and as regirds the application of 
the provisions of this Art as to billeting in cases of “emergency,’ ’ sec s 108 a 

b Except in an “emergency” (as to which see s 108 a), the liability to 
provide billets is confined to occupiers of “victualling houses” as defined in 
s 104(1) 

7 Ibis sub section provides that a route shall, so to speak, prove itself, 
t e , that it is not to be questioned except on evidence produced to show that 
it has not been duly issued or signed 


104 —(1) The provisions of this part of this Act with respect to Liability to 
victualling houses shall extend to all inns ur hotels (whether ^uets* 
licensed or otherwise), livery stables, or alehouses, also to the ’ 
houses of sellers of wine by retail, whether British or foreign, to be 
drunk m their own houses or places thereunto belonging, and to all 
houses of persons selling brandy, spirits, strong waters, cider, or 
metheglin by retail, and the occupier of a victualling house, inn, 
hotel, livery stable, alehouse, or any such house as aforesaid shall 
be subject to billets under this Act, and is in this Act included 
under the expression “ keeper of a victualling house,*' and the inn, 
hotel, house, stables, and premises of such occupier are in this Act 
included under the expression “ victualling house " 

(2) Provided that an officer or soldier shall not be billeted 1 — 

(а) In any private house , nor 

( б ) In any canteen held or occupied under the authority of a 

Secretary of State , nor 

(c) On persons who keep taverns only, being vintners of the 

City of London admitted to their freedom of the said 
company in right of patrimony or apprenticeship, notwith¬ 
standing the persons who keep such taverns have taken 
out licences for the sale of any intoxicating liquor , nor 

(d) In the house of any distiller kept for distilling brandy and 

strong waters, so as such distiller does not permit tippling 
in such house , nor 

(i e ) In the house of any shopkeeper whose principal dealing is 
more in other goods and merchandise than in brandy and 
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Part III, strong waters, so as such shopkeeper does not permit tip- 

— phng in such house , nor 

104^106 if) a house of a person licensed only to sell beer or cider not 
to be consumed on the premises , nor 

(g) In the house of residence of any foreign consul duly accredited 
as such 


Note 

1 In oa e cs of “emergency” undci s 108a, billets may be demanded of the 
occupiers of all public buddings (as defined in s 108a (5)), dwelling houses, 
warehouses, barns and stables 


Officers, 
soldiers, 
and horses 
entitled to be 
billeted 


105 —(1) All officers and soldiers of His Majesty’s regular 
forces , 1 and 

(2) All horses belonging to His Majesty s legular forces , and 

(3) 411 horses belonging to tlie officcis of ^uch forces for which 

forage is for the time bung allowed by His Majesty’^ 
regulations, 


shall be entitled to be billeted 


ISlOTi. 

1 As to the Territorial Army, see s 181 (3) (4) In cases of “emergency," 
women enrolled for employment by the \rin> Council can be billeted under 
s 108a (7) 

As regards offences by officers and soldieis in connection with billeting, 
see ss 30, 111 and 121 


Accommo 106.— (1) The keeper of a victualling house upon whom any 

p&ymcntou officer, soldier, or hoise is billeted shall receive such officer, soldier, 
billet or horse in his victualling house, and furnish there the accommoda¬ 
tion following , that is to sav, lodging and attendance for the 
officer , and lodging, attendance, and food for the sohlier , and 
stable room and forage for the horse, m accordance with the pro¬ 
visions of the Second Schedule to this Act 1 

(2) Where the keeper of a victualling house on whom any 
officer, soldier, or hor^c is billeted desires, by reason of his want of 
accommodation or of his victualling house being full or otherwise , 2 
to be relieved from the liability to receive such officer, soldier, or 
horse in his victualling house, and provides for such officer, soldier, 
or horse in the immediate neighbourhood such good and sufficient 
accommodation as he is required by this Act to provide, and as is 
approved by the constable 3 issuing the billets, he shall be relieved 
from providing the same in his victualling house 

(3) There shall be paid to the keeper of a victualling house for 
the accommodation furnished by him in pursuance of this Act the 
prices for the time being authorised in this behalf by Parliament 1 

(4) An officer or soldier demanding billets in pursuance of this 
Act shall, before he departs, and if lie remains longer than four 
days, at least once in every four days, pay the just demands of 
every keeper of a victualling house on whom he and any officers and 
soldiers under his command, and his or their horses (if any) have 
been billeted 
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(5) If by reason of a sudden order to march, or otherwise, an Part III. 
officer or soldier is not able to make such payment to any keeper of — 

a victualling house as is above required, he shall before he departs ss 

make up with such keeper of a victualling house an account of the 1 06-108 
amount due to him, and sign the same, and forthwith transmit the 
account so signed to the Army Council, who shall forthwith cause 
the amount named in such account as due to be paid 

Note 

1 The details respecting the food, forage and accommodat ion to be furnished 
arc contained in the second schedule the prices to be paid art contained in 
the Army and Air Force (Annual) Act for each year 

2 This sub-section shows clearly the obligation of the innkeeper to provide 
elsewhere accommodation for a soldier or horse billeted on him if he has not 
got it on his own premises, or if by reason of his house being full or oth< rwise, 
he desires to be rid of the liability 

3 The constable is made judge ol the sufficiency of the substituted accum 
modation 

107 —(1) The policeauthonty 1 for anyplace may cause annually Annual list 
a list to be made out of all keepers of victualling houses within the y^aihrg 0 * 
meaning of this Act in such place, or any particular part thereof, houses liable 
liable to billets under this Act, specifying the situation and 10 blilctSs 
character of each victualling house, and the number of soldiers and 
horses who may be billeted on the keeper thereof 2 

(2) The police authority shall cause such list to be kept at some 
convenient place open for inspection at all reasonable times by 
persons interested, and any person who feels aggrieved either by 
being entered in such list, or by being entered to receive an undue 
proportion of officers, soldiers, or horses, may complain to a court of 
summary jurisdiction, and the court, after such notice as the court 
think necessary to persons interested, may order the list to be 
amended in such manner as the court may think just 

Note .. 

1 Police authority See definition ms 190 (39) Sec also s 120 

2 The list merely determines the proportion in which the billets are to be 
distributed among the keepers of victualling houses, and does not relieve 
them from their liability to find accommodation for any number for whom 
quarters arc required Sharratt v Scotney, L R (1892) 2 Q B 479 


108 The following regulations shall be observed with respect to Regulations 
billeting in pursuance of this Act, that is to say,— of biUets^ 

( 1 ) No more billets shall at any time be ordered than there 

are effective officers, soldiers, and horses present to be 
billeted 

(2) All billets, when made out by the constable, shall be delivered 

into the hands of the commanding officer or non-com¬ 
missioned officer who demanded the billets, or of some 
officer authorised by such commanding officer 

(3) If a keeper of a victualling house feels aggrieved by having 

an undue proportion 1 of officers, soldiers, or horses billeted 
on him, he may apply to a justice of the peace, or if the 
billets have been made out by a justice 2 may complain to 
a court of summary jurisdiction , 3 and the justice or court 
may order such of the officers, soldiers, or horses to be 
removed and to be billeted elsewhere as may seem just 
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ss 

108 , 108 a 


Billeting in 
cases oi 
emergency 


(4) A constable having authority in a place mentioned in the 

route may act for the purposes of billeting m any locality 
withm one mile from such place, unless some constable 
ordinarily having authority m such locality is piesent and 
undertakes to billet therein the due propoition of officers, 
soldiers, and horses 

(5) The regulations with respect to billets contained in the 

Second Schedule to this Act shall be duly observed by 
the constable 

(G) A justice of the peace on the request of an officer or non¬ 
commissioned officer authorised to demand billets, may 
vary a route by adding any place or omitting any place, 
and also may direct billets to be given above one mile 
from a place mentioned m the route 

(7) A justice of the peace may require a constable to give an 
account in writing of the number of officers, soldiers, and 
horses billeted by such constable, together with the 
names of the keepers of victualling houses on whom such 
officers, soldiers and horses are billeted, and the locality 
of such victualling houses 

Note 

1 This appeal, like that given by s 107 (2), is onl> against the proportion 
The innkeepers of the place must take in somehow, either in thr lr own houses 
or by “boarding out,” all the men requiring bilkts (S cebharratt v Scotney 
in note 2 to s 107 ) 

2 In the absence of a constable, a justice may make out billets (s 120 

( 1 ), ( 2 )) 

3 Court of summary jurisdiction See d( hnition ms 190 (35) 


108a—(1 ) His Majesty by Order distinctly slating that a case 
of emergency exists, and signilied by i Secretary of State, and also 
m Ireland the Lord Lieutenant 1 by a like Order, signified by the 
Chief Secretary or Under-Secretary 2 , may authorise any general 
or field officer commanding any part of Ills Majesty’s forces in 
any military district or place in the United Kingdom, to issue a 
billeting requisition under this section 3 

(2) Any officer so authorised 4 may issue a billeting requisition 
under his hand reciting the said Order and requiring chief officers 
of police 5 to provide billets in such places and for such number of 
officers and soldiers, and their horses, and for such period, as may 
be specified in the requisition 

(3) The provisions of this Act as to billeting shall apply to 
billeting under such a requisition as if for references therein to a 
route there were substituted references to such a requisition, 
subject, however, to the following modifications 

(a) The occupiers 6 of all public buildings, dwelling-houses, ware¬ 
houses, barns, and stables shall, as well as the keepers of 
victualling houses, be liable to billets, and the said provis¬ 
ions shall apply as if references to victualling houses and 
the keepers of victualling houses included references to 
such public buildings, dwelling-houses, warehouses, barns, 
and stables, and the occupiers thereof 
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(6) The powers and duties conferred or imposed on constables Part III, 
shall be exercised and performed by the chief officers of — 
police, and accordingly for references to constables in the s 108 a 
said provisions there shall be substituted references to the 
chief officers of police, and for the reference to a justice of 
the peace in subsection (7) of section one hundred and 
eight there shall be substituted a reference to a court of 
summary jurisdiction, but a chief officer of police m 
selecting the persons required to provide billets, and in 
determining the number of officers and soldiers to be 
billeted on any person shall, so far as practicable, have 
regard to the convenience of the several occupiers, and 
shall act in accordance with any general instructions which 
may have been issued by the police authority 4 5 (&) 

(e) The prices to be paid to an occupier other than the keeper of 
a victualling house for accommodation furnished,and food 
and fodder supplied by him shall be such as may be fixed 
by regulations made by the Army Council with the consent 
of the Treasury 

(d) Subsection (2) of section one hundred and three (which 
defines a route), paragraph (6) of section one hundred 
and eight (which relates to the power of a justice to vary 
a route) and so much of paragraph (2) of Part I of the 
Second Schedule to this Act as limits the period during 
which meals are required to be furnished, and paragraph 
(2) of Part II of that Schedule (which requires billets to 
be made out to the less distant victualling houses) shall 
not apply 

(4) Any regulations as to prices so made shall be laid before 
each House of Parliament as soon as may be after they are made, 
and if within forty days after they have been so laid either House 
presents an address to His Majesty praying that any such regula¬ 
tions may be annulled, His Majesty may thereupon by Order in 
Council annul the same, and the regulations so annulled shall 
thenceforth become void without prejudice to anything done 
thereunder m the meantime 

(5) For the purposes of this section— 

The expression " public building " includes any building wholly 
or partially provided or maintained out of the rates, and 
any building to which the public habitually have access, 
whether on payment or otherwise , 

The expression " clnef officer of police " 

(a) As respects the city of London, means the Commissioner 
of City Police, and elsewhere m England has the same 
meaning as m the Police Act, 1890 , 

(&) In Scotland has the same meaning as m the Police 
(Scotland) Act, 1890 , * 

(c) As respects the police district of Dublin metropolis, means 
the Chief Commissioner of Police for that district, and 
elsewhere means a county inspector of the Royal Irish 
Constabulary 7 
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In the case of unoccupied premises this section shall apply as if 
the owner were the occupier thereof 

(6) Compensation shall be paid by the Army Council out of 
money voted by Parliament for Army services in respect of any 
damage caused by any officer or soldier billeted under this section 
to the premises in which he is billeted, and the amount of such 
compensation shall in the event of disagreement be determined— 

(а) In England by arbitration under the Arbitration Act, 1889 

(б) In Scotland in the same manner as a question of disputed 

compensation under subsection (10) of section twenty-five 
of the Local Government (Scotland) Act, 1894, 

(c) In Ireland 7 by arbitration under the Common Law Procedure 
Amendment Act (Ireland), 1856, as amended by any 
subsequent enactment 

(7) The provisions of this Act as to billeting shall, whilst any 
Order of His Majesty under this section is m force, apply to women 
who are enrolled for employment by the Army Council as they 
apply to soldiers , and for the purpose of those provisions as so 
applied officers of any troops with whom the women to be billeted 
are employed and the officer commanding those troops shall be 
deemed in relation to such women to be their officers and command¬ 
ing officer , and if any such woman is guilty of an offence m rela¬ 
tion to billeting mentioned in section thirty of this Act she shall 
be punishable on summary conviction in manner provided by 
subsection (2) of section one hundred and eleven of this Act 

Note 

1 I nrd Lieutenant The Irish Free Stab (Consequential Provisions) Act, 
1922 (13 Geo V, c 2, sess 2) provides (1 irst Schedule, para 1 (1)) that 
m any enactment references to the I ord Lieutenant shall, in their application 
to Northern Ireland, be construed as references to the Governor of Northern 
Ireland This part of the Act does not apply to the Irish Free State 

2 Chief Secretary or Under Secretary The Government of Ireland (Adapta¬ 
tion of Enactments) (No 3) Ord'r, 1922, provides (para 41) that the 
reference to the Chief Secretary in this section shall be construed as a reference 
to a Secretary of State or an officer appointed by a Secretary of State to act for 
the purpose, and that the reference to the Under-Secrctary shall not apply 
This part of the Act does not apply to the Irish Free State 

3 This section extends the power of billeting in cases of 1 * emergency,* ’ 
when men of the Regular or Tciritonal Army may be billeted not only m the 
places mentioned ms 104 (1) but also in public buildings, dwelling houses, 
warehouses, bams and stables 

4 The officers authorised to issue billeting requisitions will include 
divisional, brigade and battalion commanders of the Territorial Army 

5 The duty of selecting the houses in which the men, Ac , are to be billeted 
is to be performed by the chief officer of the police, who, however, is required 
to act under the instructions of the police authority, that is to say, in England 
(elsewhere than in the metropolitan police district) , the standing joint com¬ 
mittees m counties, and the watch committees in boroughs having a separate 
police force (see also Ch IX, para 152) 

6 Occupiers The owner of an unoccupied building may be treated as 
occupier (See subs (5)) 

7 Royal Irish Constabulary The Constabulary Act (Northern Ireland), 
1922 (12 & 13 Geo V c 8), provides (section 1) — 

‘* (4) Where any enactment or other provision of law provides for the exercise 
of any power by, or imposes any duty on, any officer or constable of the Royal 
Irish Constabulary, that enactment or provision shall, subject as m this Act 
provided, have effect in Northern Ireland as if the said power were exerciseable 
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by, or the said duty were imposed on, the officer or constable, by whatever Part III 

title designated, of the Royal Ulster Constabulary having corresponding rank __ 

and functions, and references m any such enactment or provision to any 
officer or constable of the Royal Irish Constabul jiy shall be construed accord¬ 
ingly ” 

This part of the Act does not apply to the Irish free State 


98 

108a-111 


Offences in relation to Billeting 

109. If a constable commits any of the offences following, that Offences by 
is to say, constab1 ^ 


(1) Billets any officer, soldier, or horse, on any person not liable 

to billets without the consent of such person , or 

(2) Receives, demands, or agrees for any money or reward 

whatsoever to excuse or relieve a person from being 
entered in a list as liable, or from his liability to billets, 
or from any part of such liability , or 

(3) Billets or quarters on any person or premises, without the 

consent of such person or the occupier of such premises, 
any person or horse not entitled to be billeted , or 

(4) Neglects or refuses after sufficient notice is given to give 

billets demanded for any officer, soldier, or horse entitled 
to be billeted , 


he shall, on summary conviction, 1 be liable to a fine of not less 
than forty shillings and not exceeding ten pounds 


Note 

1 On summary conviction See note to s 98 


110. If a keeper of a victualling house 1 commits any of the Offences by 
offences following , that is to say, SSSSnJ 

(1) Refuses or neglects to receive any officer, soldier, or horse houses 

billeted upon him in pursuance of this Act, or to furnish 
such accommodation as is required by this Act, or 

(2) Gives or agrees to give any money or reward to a constable 

to excuse or relieve him from being entered in a list as 
liable, or from his liability to billets, or any part of such 
liability, or 

(3) Gives or agrees to give to any officer or soldier billeted upon 

him in pursuance of this Act any money or reward in 
lieu of receiving an officer, soldier, or horse, or furnishing 
the said accommodation , 


he shall, on summary conviction, 2 be liable to a fine of not less than 
forty shillings and not exceeding five pounds 


Note 

1 When an “emergency' * Order under s 108a is in force, these penal 
provisions apply to all persons liable to provide billets 

2 On summary conviction See note to s 98 


111.—(1) If any officer quarters or causes to be billeted any offences by 
officer, soldier, or horse, otherwise than is allowed by this Act 
upon any person, he shall be guilty of a misdemeanor. 

(2) If any officei or soldier commits anv offence 1 m relation to 
billeting for which he is liable to be punished under Part One of 
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Part III this Act, other than an offence in respect of which any other 
— remedy is given by this Part of this Act to the person aggrieved, 
as he shall, upon summary conviction, be liable to a fine not exceeding 
111,112 fifty pounds 2 

(3) A certificate of a conviction for an offence under this section 
shall be transmitted by the court making such conviction to the 
Army Council 

NoTr 

t For other offences b\ officers mid soldm*’ m connection with billeting, 
see b 30 

2 This section punishes with a line on summary conviction all the offences 
m relation to billeting which have be< n mule military offences by s 30, 
except those for which the lnjuicd person can obtain compensation through a 
court of summary jurisdiction under s 110 

Undei s 108 a (7) women billeted mi * be tried under this subsection for 
offences in connection with billeting 

Impressment of Carnages, &c 

Supply of 112.—(1) Every justice of the peace m the United Kingdom 

carriages, having jurisdiction in any place mentioned in a route issued 
regimental to the commanding officer of any portion of His Majesty’s regular 
baggage and forces 1 shall, on the demand ot Mich commanding officer, oi of an 
march° n thc officer or non-commissioned officer authorised by him, and on pro¬ 
duction of such route, 2 issue his warrant requiring some constable 
or constables having authority in such place to provide, within 
a reasonable time to be named in the warrant, such carriages 3 , 
animals, and drivers as arc stated to be required tor the purpose 4 
of moving the regimental 5 baggage and regimental stores of the 
forces mentioned in the route >n u< ordance with the route , and 
the constable or constables shall ^xece te such warrant, and persons 
having carriages and animals suitable for the «*nd purpose shall, 
when ordered by a constable in pursuance of such warrant, furnish 
the same in a state lit for use for the aforesaid purpose 

(2) The route for the purpose of this section shall be such 
route as is mentioned m the foregoing provisions of this part of 
this Act with respect to billeting 2 

(3) A route purporting to be issued and signed as required 
by those provisions, if delivered to an officer or non-commissioned 
officer by his commanding officer, shall be a sufficient authority 
to such officer or non-commissioned officer to demand carnages 
and animals in pursuance oi tins Act, and when produced by an 
officer or non-commissioned officer shall be conclusive evidence 
to a justice and constable of the authority of the officer or non¬ 
commissioned officer producing the same to demand carriages and 
animals in accordance with such route 

(4) The warrant ordering carriages, animals and drivers to be 
provided shall specify the number and description of the carriages, 
and also the places from and to which the same are to travel, and 
the distances between such places 

(5) When sufficient carriages or animals cannot be procured 
withm the jurisdiction of the said justice, any justice having 
jurisdiction in the next adjoining place shall, by a like course of 
proceeding, supply the deficiency 
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(6) A fee of one shilling and no more shall be paid for the Part III. 

warrant bv the officer or non-commissioncd officer applying for — 
the same and shall be pa d to the clerk of the lustice ss. 

J 112113* 

(7) Where a carriage has one or more alternative bodies the 

carnage may be demanded with any one or more bodies, and where 
a carriage is used for haulage the carnage may be demanded 
with or without the vehicles ordinarily hauled * 


Note 

1 Sec generally as to impressment of carriages, Ch IX, para 156 et seq 

As to tbc application of this section to the icrutonal Armv, see s 181 (3) 

and (4) 

As to penalties for failure to comply with requirements, and for other 
offences against the Act, see ss 31, 116-118, 121 

2 The same route is m practice used to obtain both billets and carnages 

3 See definition of “carnage” in s 190 (I0A) Persons who are required 
to furnish carnages and horses for the purpose of moving regimental baggage 
and stores can be required to furnish al c o the harness ordinarily used with 
them 

4 Fxcept in cases of “emergency”, which are provided for by s 115, 
carnages, &c , can only be impressed for this purpose, and use of them for 
my other purpose is penal (3 31 (5)) 

5 For definition of “regimental” see s 190 (17) 

6 The power to impress a mechanically propelled vehicle relates to a 
complete vehicle but where 1 vehicle has alternative bodies any one or more 
bodies can b^ taken at the discretion ot the requisitioning authority This 
does not preclude tl c taking of a vehicle to which a carrying structure is not 
fitted, but which is in other respects 1 complete \ehicle Ibis is of particular 
application in the case of impiessment foi purchase v ider s 115 (7) 


113 1 —(1) There shall be paid in respect of carnages and animals Payment 
furnished m pursuance of the foregoing section of this Act the rates J?to 
of payment commonly recognised or generally prevailing in the carnages, 
district at the time of impressment, 2 and if any difference arises aiumals ’ &c 
respecting the amount payable, the amount shall be such as may 
be fixed by a certificate of a county court judge 3 having jurisdiction 
in any place in which the carnage or animal was furnished or 
through which it travelled 

(2) For the pi rposes of fixing such amount the provisions set 
out in the Sixth Schedule to this Act shall have effect 

(3) Where a sum has been paid or tendered by or on behalf of the 
Army Council under this section, that sum shall be deemed to be 
the amount due unless within three weeks of the date of the pay¬ 
ment or tender an application is made to a county court judge 
for a certificate or formal notification is made to the Army Council 
that application for the certificate of a county court judge will be 
made in the event of a settlement not otherwise being arrived 
at If such formal notification is made, the three weeks mentioned 
in this paragraph shall not be deemed to have commenced to run 
until the Army Council notifies the claimant that no further 
payment will be made beyond the amount tendered, except under 
a certificate of a county court judge 

When formal notification is made to the Army Council, the sum 
already tendered may be accepted without prejudice to the right 
of applying to the county court judge 4 
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Part III, (4) The possessor of any carriage or animal at the time of 
— impressment shall be deemed to be the owner for the purposes of 

ss the procedure of impressment where it is not otherwise declared 

113,114 time, and payment made to the possessor shall be deemed 

to be payment to the owner In the event of the property being 
vested m another person or persons, the possessor shall notify all 
others interested in the property and adjust the amount received 
m due proportion In the event of any difference arising, the 
amounts shall be apportioned on a certificate of a county court 
judge as aforesaid 5 

(5) The officer or non-commissioned officer who demands 
carriages or animals in pursuance of this part of this Act Shall pay 
the sums due in respect of the same to the owners or drivers of the 
carriages or animals, and one third part of such payment shall in 
each case, if required, be made before the carriage is loaded , and 
such payments shall be made, if required, in the presence of a 
justice or constable 

(6) If an officer or non-commissioned officer is from any cause 
unable to pay the amount due to the owner or driver of any carriage 
or animal, he shall make up with such owner or driver and sign an 
account of the amount due to him, and forthwith transmit the 
account so signed to the Army Council, who shall forthwith 
cause the amount named therein to be paid to such owner oi 
driver 

Note 

1 The A & A F (A ) Act, 1925, amended the provisions of subs (1) (4) 
of this section 

2 This subsection provides for the payment of the appropriate local rates 
for existing forms of transport m lieu of the rates laid down in the former 
Third Schedule which is repealed It relates to impressment for hire 

3 County court judge For definition as respects Scotland and Ireland, 
see s 190 (37) 

4 This subsection gives a right of appeal to a county court judge to fix 
the amount due in the case of impressment for hire in the same manner as 
hitherto applied to purchase It provides for the suspension of the three 
weeks’ limit for appeal action without prejudice to the owner’s rights, pending 
attempted settlement by negotiation The provisions of this subsection by 
s 115 (3) are made applicable equally to impressment m emergency whether 
for hire or for purchase , the former subs (4) of s 115 was in consequence 
repealed by A & A F (A ) Act, 1925 

5 This subsection removes the onus hitherto held to have rested on the 
requisitioning authority of ascertaining the extent of any rights of property 
in the article requisitioned, which may be vested in parties other than the 
possessor for the time being It provides for the settlement of any dispute 
as to the division of the amount received in payment, by reference of the 
parties concerned to a county court judge, without the intervention of the 
requisitioning authority 


Annual list 114 — (1) The authority hereinafter mentioned for any place 

haSfeTo 3 ma y cause annually a list to be made out of all persons in such place, 
supply or any particular part thereof, liable to furnish carriages and 
arnma?r and anima ^ s un der this Act, and of the number and description of 
the carriages and animals of such persons , and where a list is so 
made, any justice may by warrant require any constable or con¬ 
stables having authority within such place to give from time to 
time, on demand by an officer or non-commissioned officer under 
this Act, orders to furnish carnages and animals, and such warrant 
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shall be executed as if it were a special warrant issued in pursuance Part III. 
of this Act on such demand, and the orders shall specify the like — 
particulars as such special warrant s. 114. 

(la) For the purpose of assisting the authority hereinafter 
mentioned in the preparation of such list as aforesaid, any proper 
officer authorised in that behalf by the authority shall be entitled 
at all reasonable times to enter any premises in which he has reason 
to believe that any carnages or animals are kept, and to inspect 
any carnages or animals which may be found therein 

In this provision the expression “ proper officer " means any 
officer or person of such rank, class, or description as may be 
specified in an order of the Army Council made ior the purpose 

(lb) With respect to horses, the following provisions shall ha\e 
effect— 

(а) it shall be the duty of the owner of any horse, and the 

occupier of any premises where horses are kept, to furnish, 
if so required, to the authority hereinafter mentioned 
before such date in each year as may be prescribed a 
return specifying the number of horses belonging to him 
or kept on his premises, and givmg with respect to every 
horse such details as may be so prescribed , he shall also 
afford all reasonable facilities for enabling any horse 
belonging to him or kept on his premises to be inspected 
and examined as and when required by the said authority , 
if any person fails to comply with any of the requirements 
of this paragraph, he shall be liable on summary conviction 
for each offence to a fine not exceeding fifty pounds , 

(б) the Army Council may, for the purposes of this subsection, 

make regulations prescribing anything which under this 
subsection is to be prescribed, and prescribing the forms to 
be used, and generally for the purpose of carrying this 
subsection into effect, 

{c) regulations made by the Army Council may provide for 
excepting from the provisions of this subsection horses 
of any class or description specified m the regulations 

(2) The authority hereinafter mentioned shall cause such list 
to be kept at some convenient place open for inspection at all 
reasonable times by persons interested, and any person who feels 
aggrieved either by being entered m such list, or by being entered 
to furnish any number or description of carriages or animals which 
he is not liable to furnish, may complain to a court of summary 
jurisdiction, and the court, after such notice as the court think 
necessary to persons interested, may order the list to be amended 
in such manner as the court may think just 

(3) All orders given by constables for furnishing carriages and 
animals shall, as far as possible, be made from such list m regular 
rotation 

(3a) If any officer is obstructed m the exercise of his powers 
under this section, a justice of the peace may, if satisfied by inform¬ 
ation on oath that the officer has been so obstructed, issue a search 
warrant authorising the constable named therein, accompanied 
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Part III. by the officer, to enter the premises in respect of which the obstruc- 
— tion took place at any time between six o'clock in the moinmg 

ss and nine o’clock m the evening, and to inspect any carriages or 

114, 115 anima j s that may be found therein 

(4) The authority for the purposes of this section shall be the 
Army Council or any authority or persons to whom the Army 
Council may delegate their powers under this section 

Note 

The procedure with regard to the annual classification of horses is fully 
dealt with in Remount Regulations, 1924, and in the pamphlet “llic I in 
pressment of Horses and Horse Drawn Vehicles m lime of National Emerg¬ 
ency ** 

Supply of 115—(1) His Majesty by order, distinctly stating that a case of 

vessels, es &c, emergency exists, and signified by a Secretary of State, and also in 
mcaseof ' Ireland the Lord Lieutenant 1 by a like order, signified by the Chief 
emergency s ecre tary or Under Secretary 1 , may authorise any general oi field 
officer commanding His Majesty's regular forces m any military 
district or place m the United Kingdom to issue a requisition 
under this section (hereinafter referred to as a requisition of 
emergency) 

(2) The officer so authorised may issue a requisition of emer¬ 
gency under his hand 2 reciting the said order, and requiring 
justices of the peace to issue their warrants for the provision, for 
the purpose mentioned in the requisition, of such carnages and 
animals as may be provided under the foregoing provisions, and 
also of carriages of every description and of horses of every des¬ 
cription, whether kept for saddle or draught, and also of vessels 
(whether boats, barges, or other) used for the transport of any 
commodities whatsoever upon any canal or navigable river, and 
also of food, forage, and stores of every description 3 

(3) A justice of the peace, on demand by an officer of the portion 
of Iiis Majesty’s forces mentioned in a requisition of emergency, or 
by an officer of the Army Council authonsed in this behalf, and 
on production of the requisition, shall issue his warrant lor the 
provision of such carriages, animals, vessels, food, forage and stores 
as are stated by the officer producing the requisition of emergency 
to be required for the purpose mentioned in the requisition , the 
warrant shall be executed in the like manner, and all the provisions 
of this Act as to the provision or furnishing of carnages and animals, 
including those lespectmg fines on officers, non-commissioned 
officers, justices, constables, or owners of carriages or animals, 
shall apply in like manner as m the case where a justice issue 0 , 
in pursuance of the foregoing provisions of this Act, a warrant 
for the provision of carriages and animals, and shall apply to 
vessels, food, forage and stores, in like manner in all respects as 
they apply to carnages 

(3a) A requisition of emergency may authorise any officer 
mentioned therein to require any carnages and horses furnished 
in pursuance of this section to be delivered at such place (not 
being more than one hundred miles in the case of a motor car or 
other locomotive, and not being more than ten miles in the case 
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of any other carriage or hor»e, [ruin the pi anises of the owner) Part III. 
and at such time as may be specified by any officer mentioned — 
in the requisition, and m such case it shall be the duty of a constable ®* 11®* 
executing a warrant issued by a justice of the peace under this 
section upon the demand of an officer producing the requisition 
of emergency to insert in hts order such time and place for delivery 
>f any vehicle or horse to which the order relates as may be specified 
by such officer, and the obligation of owners to furnish carriages 
and horses shall include an obligation to deliver the carriages 
and horses at such place and time as may be spot lfied m such order 
notwithstanding that a receipt may be given by the officer men¬ 
tioned in the warrant at the time of impressment, and the provi¬ 
sions of this Act shall have effect as it references therein to the 
furnishing of carriages and horses included, as respects any such 
carnage or horse as aforesaid, delivery at such tune and place as 
aforesaid The carnages or horses mentioned in the order shall 
not be deemed to have been furnished until proper delivery 
has been made to the place and at the tune stated m the order 

(4) The sum to be paid tor any article shall be deemed to have 
been tendered when a formal receipt for the article setting forth 
the amount is handed to the owner or his representative, but 
the property m a carriage or animal impressed shall be vested m 
the owner until such time as the carriage or animal has been duly 
furnished at the place and time stipulated 4 

(5) Canal, river, or lock tolls are hereby declared not to be 
demandable for vessels while employed in any service m pursu¬ 
ance of this section or retu ning therefrom And any toll 
collector who demands or receives toll in contia\ cntion of this 
exemption shall, on summary conviction, be liable to a fine not 
exceeding five pounds nor less than ten shillings 

(6) A requisition of emergency, purported to be issued in 
pursuance of this section and to be signed by an officer therein 
stated to be authorised in accordance with this section, shall be 
evidence, until the contrary is proved, of its being duly issued and 
signed in pursuance of this Act, and if delivered to an officer of 
His Majesty's forces or of the Army Council shall be a sufficient 
authority to such officer to demand carriages, animals, vessel c , 
food, forage and stores in pursuance of this section, and when 
produced by such officer shall be conclusive evidence 6 to a justice 
and constable of the authority of such officer to make such demand 
m accordance with such requisition , and it shall be lawful to 
convey on such carriages, animals, and vessels, not only the 
baggage, provisions, and military stores of the troops mentioned m 
the requisition of emergency, but also the officers, soldiers, ser¬ 
vants, women, children, and other persons of and belonging to the 
same 

(7) Whenever a proclamation ordering the Army Reserve to be 
called out on permanent service is in force, the order of His Majesty 
authorising an officer 6 to issue a requisition of emergency may 
authorise him to extend such requisition to the provision of car¬ 
nages, animals, vessels, food, forage and stores for the purpose 
of being purchased, as well as of being lured, on behalf of the Crown 
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Part III. (8) Where a justice, on demand by an officer and on production 

_ of a requisition of emergency, has issued his warrant for the 

s 115 provision of any articles, and any person ordered in pursuance 
of such warrant to furnish any such article refuses or neglects 
to furnish the same according to the order, then, if a proclamation 
ordering the Army Reserve to be called out on permanent service 
is in force, the said officer may seize (and if need be by force) 
the article requisitioned, and may use the same in like manner 
as if it had been furnished in pursuance of the order, but the said 
person shall be entitled to payment for the same m like manner as 
if he had duly furnished the same according to the order 7 

(9) The Army Council may, by regulations under the Territorial 
and Reserve Forces Act, 1907, assign to county associations 
established under that Act the duty of furnishing, in accordance 
with the directions of the Army Council, such carnages, animals, 
vessels, food, forage and stores as may be required on mobilisation 
for the regular or auxiliary forces, or any part thereof, and where 
such regulations are made an officer of a county association shall 
have the same powers as are by this section conferred on an officer 
of the Army Council 

(10) A requisition of emergency issued under this section may 
prohibit, dunng such penod and to such extent as may be specified 
in the requisition, the sale and purchase of horses or carnages or the 
sale and purchase of horses or carnages of any class or descnption 
so specified to or by any person other than a person appointed by 
the Army Council to purchase horses or carriages , and if any 
person sells or purchases or is concerned in the sale or purchase of a 
horse or carriage m contravention of such prohibition, he shall be 
liable on summary conviction to a fine not exceeding one hundred 
pounds or to imprisonment for a term not exceeding three months, 
or to both such imprisonment and fine 8 

(11) The power conferred by this section to issue a requisition 
of emergency shall include power to issue a requisition of emergency 
revoking, amending or varying a requisition of emergency pre¬ 
viously issued 


Note 

1 Lord Lieutenant Chief Secretary or Ui dcr Secretary See notes 1 and 
2 to s 108 a 

2 See R P 131, under which requisitions of emergency may be signed on 
behalf of a general officer commanding by a deputy assistant director of 
remounts, or an assistant (or deputy assistant) director of supplies and 
transport 

3 Carriages and horses of every description (including motor cars, &c ), 
barges and other vessels used in inland navigation, and food, forage and 
stores of every description may, in case of “emergency,*’ be impressed under 
this section for any military purpose mentioned in the requisition , carnages, 
&c , may be impressed for the conveyance of persons as well as of baggage 
The expression “ horses ” includes mules and other beasts of burden or draught, 
s 190 (40) For definition of “ carnage,” see s 190 (40 a) Bicycles may be 
impressed under this section 

As in the case of impressment under s 112, the power to impress carnages, 
animals and vessels extends to any harness, saddlery or tackle ordinarily used 
The power to impress mechanically propelled vehicles extends to their ordinary 
accessories, but not to spare parts not ordinarily carried on the vehicle 

4 This subsection fixes the moment of tender in order to determine the 
day from which the three weeks shall commence to run, within which notice <?f 
appeal may be lodged undei s 113 (3), 
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This subsection and subs (3a) make it clear that the requisition has not Part III. 

been complied with until the article is furnished at the place appointed, and _ 

that the property in the carriage, &c , and consequently any risks attaching 
thereto, remain with the owner until formal delivery 11?118 

5 The requisition of emergency is made to prove itself, see note 7 to s 103 ua ' 118 

6 The actual requisitioning for purchase of horsrs and carriages, as defined 
in s 190 (40), (40a), will noimally be earned out by officers detailed for the 
purpose by the Army Council 

7 Every person who has articles suitable for the purpose is liable to furnish 
them if properly called upon to do so 

8 This subsection enables the requisitioning authority to piohlbit, if 
necessary, the trading ill horses or carriages likely to be requisitioned, and 
thus prevent their removal from local jurisdiction or then speculative handling 
to the prejudice of the purchasing authority 


Offences in relation to the Impressment of Carnages, &C 

116 Any constable wllO— Offences by 

(1) Neglects or refuses to execute any warrant of a justice, °° nstablcs 

requiring him to provide carriages, animals, vessels, food, 
forage or stores , or 

(2) Receives, demands, or agrees for any money or reward 

whatsoever to excuse or relieve any person fiom being 
entered m a list as liable to furnish, or from being required 
to furnish, or fiom furnishing any such article , or 

(3) Orders any such article to be furnished for any person or 

purpose or on any occasion for and on which it is not 
required by this Act to be furnished, 

shall, on summary conviction , 1 be liable to a fine of not less than 
twenty shillings nor more than twenty pounds 

Note * 

1 On summary conviction Sec note to s 98 

117. A person ordered by any constable in pursuance of tins Offences by 

Act to furnish any article who— to 

(1) Refuses or neglects to furnish the same according to the 

orders of such constable and this Act, or animals, ’ 

(2) Gives or agrees to give to a constable or to any officer or vesselSj &c 

non-commissioned olficer any money or reward whatsoever 
to be excused from being entered in a list as liable to furnish, 
or from being required to furnish, or from furnishing, or 
in lieu of furnishing, any article in pursuance of this 
Act , or 

(3) Does any 7 act or thing by which the execution of any warrant 

or order for providing or furnishing any article is hindered, 

shall, on summary conviction, 1 be liable to pay a fine of not less 
than forty shillings nor more than ten pounds 

Note 

1 On summary conviction bee note to s 98 

118. —(1) Any officer or soldier who commits any offence Offences b> 
relation to the impressment of carriages for which he is liable to be s 5 dtere° r 
punished under Part I of this Act, other than an offence in respect 

of which any other remedy 1 is given by this part of this Act to the 

(1210) 8 
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Part III. person aggrieved, shall, on summary conviction, be liable to a 
— fine not exceeding fifty pounds nor less than forty shillings 
88 (2) A certificate of a conviction for an offence under this section 

1X8-120 shall be transmitted by the court making such conviction to the 
Army Council, 


Note 

1 Any other remedy Viz , under s 119 The provisions of s 162, as to 
the adjustment of military and civil law, should also be borne in mind 


Supplemental Provisions as to Billeting and Impressment of 

Carriages 

119 — (1) The following persons, that is to say,— 

(а) If any officer or soldier fails to comply with the provisions 
of this part of this Act with respect to the payment of 
a sum due to a keeper of a victualling house or in respect 
of carnages or animals, or to the making up of an account 
of the sum due, the person to whom the sum is due , or 

(б) If a keeper of a victualling house suffers any ill-treatment 
by violence, extortion, or making disturbance in billets 
from any officer or soldier billeted upon him, or if the 
owner of any article or the person in charge of any carriage, 
animal, or vessel furnished in pursuance of this part of 
this Act suffers any ill-treatment from any officer or soldier, 
the person suffering such ill-treatment, but, when there 
is an officer commanding such officer or soldier present 
at the place only after first making due complaint, if 
practicable to such commanding officer, 

may apply to a court of summary jurisdiction, and such court, if 
satisfied on oath of such failure or such ill-treatment, and of the 
amount fairly due to the applicant, including the costs of his 
application to the court of summary jurisdiction, shall certify the 
same to the Army Council, who shall forthwith cause the amount 
due to be paid 

(2) Provided that the Army Council, if it appear to them 
that the amount named in such certificate is not justly due, or is in 
excess of the amount justly due, may direct a complaint to be made 
to a court of summary jurisdiction for the county, borough, or place 
for which the court giving the certificate acted, and the court after 
hearing the case may by order confirm the said certificate, or vary 
it m such manner as to the court seems just 

Provisions as 120.—(1) A constable shall observe the directions given to him 
toconsuwcs, f or the due execution of this part of this Act by the police author- 
authorities, lty and the police authority, or any member thereof, and every 
and justices j US ti C e of the peace may, if it seem necessary, and in the absence 
of a constable shall, themselves or himself exercise the powers 
and perform the duties by this part of this Act vested m or 
imposed on a constable, and in such case every such person is in 
this part of this Act mcluded in the expression “ constable " 

(2) A person having or executing any military office or com¬ 
mission in any part of the United Kingdom shall not, directly or 
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indirectly, be concerned, as a justice or constable, in the billeting part III. 
of or appointing quarters for any officer or soldier or horse of the — 
Corps, or part of a corps, under his immediate command, and all ss 
warrants, acts, and tilings made, done, and appointed by such 120,121. 
person for or concerning the same shall be void 

Note 

1 Police authority See definition in s 190 (39) 

121. If any person— Fraudulent 

claim for 

(1) Forges or counterfeits any route or requisition of emergency, carnages 

or knowingly produces to a justice or constable any route anlmals ’ 
or requisition of emergency so forged or counterfeited , or 

(2) Personates or represents himself to be an officer or soldier 

authorised to demand any billet, or any carriage, animal, 
vessel, food, forage or stores, or to be entitled to be billeted, 
or to have his horse billeted, or personates or represents 
himself to be a person authorised to act in the purchase 
or hire, for the purposes of IIis Majesty's military service, 
of any carnage, animal, vessel, food, forage or stores , or 

(3) Produces to a justice or constable a route or requisition 

which he is not authorised to produce, or a document 
falsely purporting to be a route or requisition, 

he shall be liable, on summary conviction , 1 to imprisonment for a 
period not exceeding three months, with or without hard labour, 
or to a fine not less than twenty shillings and not more than five 
pounds 

Note 

1 On summary conviction See note to s 98 


Part IV 


Part IV. 


GENERAL PROVISIONS. 


6 . 122 . 


Supplemental Provisions as to Courts-martial 

122.—(1) His Majesty may, subject to the provisions of this Royal war 
Act, by any warrant or warrants 1 under His Sign Manual, in 
such form as His Majesty may from time to time direct, from convening 
time to time— 

(a) Convene or authorise any qualified officer to convene a 
general court-martial for the trial under this Act nf 
any person subject to military law , and 

(5) Give a general authority to any qualified officer to convene 
general courts-martial for the trial, under this Act, of such 
persons subject to military law as may for the time being 
be under or within the territorial limits of his command , 
and 

( c ) Empower any qualified officer to delegate to any officer under 
his command, not below the degree of field officer, a 

a 2 


( 1210 ) 
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Part IV, general authority to convene general courts-martial for 

— the trial, under this Act, of such persons subject to military 

s, 122, law as are for the time being under or within the terri¬ 

torial limits of his command , and 

(< d ) Reserve for confirmation by His Majesty, or empower any 
qualified officer to confirm, the findings and sentences 
of general courts-martial, and 

(e) Empower any officer for the time being authorised to 
confirm the findings and sentences of general courts- 
martial to reserve for confirmation findings or sentences 
of general courts-martial, or to delegate a power of con¬ 
firming such findings or sentences to anv officer under his 
command not below the degree of field officer , and 

(/) Revoke any warrant for the time being in force, or any 
part of any warrant, lea\ing the remainder in full force 

Provided that w'here it appears to His Majesty that, in any 
place out of the United Kingdom, where no field officer is for 
the time being in command, hardship would be inflicted on 
persons accused of offences by reason of there being no means 
of speedily trvmg such persons for offences, a warrant under 
this section may empower an officer to delegate to an officer not 
below the degree of captain any authority and power authorised 
under this section to be delegated to a field officer 

(2) The same officer may or may not be appointed con\enmg 
and confirming officer 

(3) The power of convening general courts-martial, and of 
confirming the findings and sentences of general courts-martial, 
or either of such powers, may be granted subject to such restric¬ 
tions, reservations, exceptions, and conditions as to His Majesty 
may seem meet, and when delegated by any officer empowered 
m that behalf may, subject to the provisions of any warrant 
granting him such power, be delegated subject to such restrictions, 
reservations, exceptions, and conditions as to such officer may 
seem fit 

(4) Warrants under this section may be addressed to officers 
by name or by designation of their offices, or partly m one way 
and partly m the other, and any warrant may or may not, accord¬ 
ing to the terms of such warrant and the mode m which the same 
is addressed, be limited to an officer named, or be extended to a 
person for the time being performing the duties of the office 
named f or be extended to the successors in command of an officer 

(5) Any warrant of His Majesty issued m pursuance of this 
section shall be of the same force as if the provisions thereof 
were enacted by this Act 

( 6 ) " Qualified officer ” for the purposes of this Act, in so far 
as it relates to convening or confirming the findings and sentences 
of general courts-martial, means any officer not below the rank 
of a field officer commanding for the time being any body of the 
regular forces either within or without His Majesty's dominions ; 
it also includes the Lord Lieutenant of Ireland , 2 the Governor- 
General of India, and a Governor of any colony on whom the 
command of any part of His Majesty’s forces may be conferred 
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by His Majesty, 3 it also includes, in the case of a body of His Part IV 
Majesty's military forces when serving beyond the seas, the officer — 
not below the rank of field officer or corresponding rank com- as 
manding that body or the command within which they are 122 » 123 
serving, whether such officer is an officer of the navy, army, or air 
force 

Note 

1 See Ch V, pans 3-9 and 87-93 

For forms of court-martial warrants, sec pp 788-793 

Wacn a warrant has been iss ltd and its contents communicated to the 
addressee, he can act upon it before it actually icachcs linn 

2 Lord Lieutenant of Ireland The Irisn I ree State (Consequential Pro¬ 
visions) Act, 1922 (H Geo V c 2, sess 2) provides (First Schedule , para 1 
(I)) that in any enactment references to the I ord Licutcn nt s all, m their 
application to Not thorn Iieland, be tonstmed as references to tne (jovernor 
of Northern Ireland A^ rr grids the Irish 1 ree St ite, s e note 10 tc s 190 

3 Under this sub s< etion a governor of a colony ( an bv warrant be author¬ 
ised to convent, and confirm the findings ind suitcnr<s >f, general (ourts- 
m \rti \\, if he h is bad conf< rn d upon him the command of any of Ihs Majesty’s 
forces For tilt present the issue of gtrural coait mirtnl w irrants has been 
restricted to governors of colonies in which theie are no r< ^tilar troops 

4 gov< rnor to whom a gcnei il court martial w at rant is issued may convene 
and confitm. guuril courts inartnl within the Urntonal hunts of the "olonv 
fur the tnal of olfenc(s committ* <1 against tin \rinv Act bv persons subjt to 
that Act For instance, it a foice is ru (d m the colony untilr the Army \ct, 
any offence committed against that Act by a nn mber ot such tun e w hile w itliin 
the territorial limits of the colonv mav be tried by i court mirtnl—the court 
being convened ind the proceedings confirmed under authority of the wairant 
issued to the governor Or, again, when a force laised m the colony under 
a colonial enactment is serving for tin time hi mg solely under the Army 
Act, and not under the colonial enactment, offences agunst the Aimy Act 
may be dealt with by court martial within the colony under the general 
court martial wirrant issued to the governor 

The governor einnot convene or confirm i couit martial held outside the 
territorial limits of tne eoloav, but whore troops who arc subject to the Army 
Act are embused m ships (not being ships commissioned by His Majesty) 
at ports in a colony wlnie there aie no regular tioops for eonvevance to a 
seat of war, the governor of that colony , if in possession of a general court- 
martial warrant, may issue a warrant, on A b , A S, to the officer comm ind ing 
troops on board any such ship, if not below the lank of captain, empowuing 
him to convene and confirm district courts martial held for the trial ot a 
person uneler his command who is subject to the Army Act The warrant 
thus given (A FAS) should be granted foi the period of the voyage only, 
and will become inoperative as soon as the troops reach the port of disem¬ 
barkation when they come under the command of an officer of the regular 
forces having power to convene and confirm general courts martial 

When the force is returning to the colony an officer of the icgular forces 
having power to convene general courts martial (usually the general officer 
commanding at the port of embarkation) will givi to the officer commanding 
troops on board a ship (not being a ship commissioned by His Majesty), if he 
is not below the rank of captain, a warrant on A F , A 5 for use during the 
voyage to the colony This latter warrant will lapse as soon as the troops 
disembark m the colony 


123 —(1) Any officer or person authorised to convene general 
courts-martial may— 

(a) Convene a district court-martial for the trial under this 
Act of any person under his command who is subject 
to military law , and 

(&) Empower any person under his command not below the 
rank of captain 1 to convene a district court-martial 2 
for the trial under this Act of any person under the com¬ 
mand of such last-mentioned officer who is subject to 
military law , 3 and 
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Part IV (c) Confirm the finding and sentence of any district court- 
— martial, or empower any officer whom he has power 

ss to authorise to convene district courts-martial to confirm 4 

123 , 124 . the finding and sentence of any district court-martial 3 

(2) The same officer may or may not be appointed convening 
and confirming officer under this section 

(3) The power of convening, and of confirming the findings 
and sentences of, district courts-martial, or either of such powers, 
may be granted under this section, subject to such restrictions, 
reservations, exceptions, and conditions as to the officer granting 
such power may seem meet 1 

(4) Any authority under this section for convening district 
courts-martial may be addressed to an officer by name or by 
designation of his office, or partly m one wav and partly m the 
other, and may, or may not, according to the terms thereof and 
the mode in which the same is addressed, be limited to an officer 
named, or be extended to a person holding for the time being or 
performing the duties of the office, or be extended to the successors 
m command of such officer 2 


Note 

1 Genenl office is commanding in-chief may delegate the power of con¬ 
vening and confirming district courts martial to the following officers — 
General oflicers commanding divisions, including territorial Army 
divisional commanders, 

General or othd ollicers not below the rank of lieutenant colonel, com¬ 
manding brigades of the regular forces, and coast defence com¬ 
manders 

The power may also be delegated, in case of necessity, to other officers not 
below the rank of lieutenant colonel 

1 or forms of warrants, see pp 788-793 

1 In granting a delegated w arrant on A T A 5, it should be clearly shown 
tint during the absence of th( officer to whom such warrant is issued, the 
powers therein conferred may be exercised by the officer on whom the command 
devolves, if he is not under the rank of 1 i utenant colonel But if such 
officer is the commanding officer of the person to be tried, or an officer who has 
investigated the case, he cannot (except on bo ml ship or in such special cases 
as may be determined by the Armv Council) lftuwards act as convening officer 
m the same case, but must refer it to a superior authority, K R 617 

3 A warrant to convene and confirm distuct courts-martial is given to 
every O C the troops on board a transport or troop freight ship, not below 
the rank of captun The warrant is operative for the period of the voyage 
only, K R 1091 

4 A commanding officer who has investigated a case m his capacity as 
commanding officer cannot subsequently act as confirming officer in any 
court-martial piocccdings arising out of the same matter, except where he has 
authority to (onui.c a court martial under K R 617 (b) See K R 660, and 
note 2 abo\c 


Sn^ne/To *24 Any person tiled by a court-martial shall be entitled, 
copy of pro on demand, at any time in the case of a general court-martial 
court- 83 °* W1 thin se\cn years, 1 and in the case of any other court-martial 
martial within three years, 1 after the confirmation of the finding and 

sentence of the court or after his acquittal, to obtain from the 
officer or person having the custody of proceedings of such court 
a copy? thereof, including the proceedings with respect to the 
revision and confirmation thereof, upon payment for the same at 
the prescribed rate, 2 not exceeding twopence for every folio of 
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seventy-two words, and for the purposes of this section the proceed- Part IV 
ings of courts-martial shall be preserved in the prescribed manner 3 — 

Provided that, when any person tried by court-martial dies ss 
withm the above-mentioned periods of seven or three years, his 1 
next of kin shall, within a period of twelve months after his 
death, have the same right to obtain a copy of the proceedings 

Note 

1 Courts-martial proceedings will be kept for the period of time men 
tioned in this section and in R P 98, and the officer or person havmg the 
custody of them will give copies in accordance with this section and R P 99, 
see KR 670 

2 Prescribed, rate See R P 99 If an application is made for a copy of 
part only of the proceedings, it should be complied with 

3 Prescribed manner See R P 98 

125—(1) Every person required to give evidence before a fndpnv^ge 
court-martial may be summoned or ordered to attend m the of witnesses 
prescribed manner 1 mirtS**' 

(2) Every person attending in pursuance of such summons 
or order as a witness before any court-martial shall, during his 
necessary attendance in or on such court, and m going to and 
returning from the same, have the same privilege from arrest 2 
as he would have if he were a witness before a superior court 
of civil jurisdiction 

(3) For the purposes of this and the next succeeding section, 
the expression “ a court-martial" shall be deemed to include 
an officer taking a written summary of evidence 3 m accordance 
with rules of procedure made under this Act, and references to 
the president or members of a court-martial shall be construed 
as including references to such officer 

Note 

1 Prescribed manner See R P 4 (H), 78 Tor foim of summons, see 
RP App II, p 761 

2 Privilege from arrest Ihis privilege is from arrest on civil process 
while going to the place of trial, attending there, and returning home There 
is no privilege from arrest on any criminal process The remedy for an 
improper arrest is to apply to the court on whose piocess the arrest took 
place, or to apply for a habeas corpus 

3 Civilian witnesses can be required to attend at the taking of a 
summary of evidence, but see R P 4 (G) 


126.—(1) Where any person who is not subject to military Misconduct 
law commits any of the following offences , that is to say, Suit? 1 

martial 

(a) On being duly summoned as a witness before a court- 
martial, 1 and after payment or tender of the reasonable 
expenses of his attendance, makes default m attending 2 , 


(b) Being in attendance as a witness 1 — 

(i) Refuses to take an oath legally required by a court- 
martial to be taken , or 

(u) Refuses to produce any document in his power or control 
legally required by a court-martial to be produced 
by him, or 
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(in) Refuses to answer any question to which a court-martial 
may legally require an answer, 

the president of the court-martial may certify 3 the offence of 
such person under his hand to any court of law 4 m the part of 
His Majesty's dominions where the offence is committed which 
has power to punish witnesses if guilty of like offences in that 
court, and that court may thereupon inquire into such alleged 
offence, and after examination of any witnesses that may be 
produced against or for the person so accused, and after hearing 
any statement that may be offered in defence, if it seem just, 
punish such witness in like manner as if he had committed such 
offence in a proceeding in that corn t 

(2) Where a person not subject to military law when examined 
on oath or solemn declaration before a court-martiil 1 wilfully 
gives false evidence, he shall be liable on indictment or informa¬ 
tion to be convicted of and punished for the offence of perjury, 5 
or the offence by whatever name called in the part of His 
Majesty’s dominions in which the offence is tried which, if com¬ 
mitted in England, would be perjury 

(3) Where a person not subject to military law is guilty of 
any contempt towards a court-martial, 1 by using insulting or 
threatening language, or by causing any interruption or disturbance 
in its proceedings, or by printing observations or using words 
calculated to influence the members of or witnesses before such 
court, or to bring such court into disrepute, the president of the 
court-martial may certify 3 the offence of Mich person, under his 
hand, to anv court of law 4 in the part of His M ijesty's dominions 
where the offence is committed which li is power to commit for con¬ 
tempt, and that court may thereupon inquire into such alleged 
offence, and after hearing any witnesses that may be produced 
against or on behalf of the person so u cuscd, and after hearing any 
statement that may be olfercd in dt fence, punish or take steps for 
the punishment of such person m like manner as if he had been 
guilty of contempt of that court 


1 Subs (3) of s 126 makrs thi piovoions of «> 126 apphe ible as regards 
civilian witnesses at the taking of i writti n Mimmuiy of evidence 

2 A civilian witness, if abroad, cannot hi compelled to attend a court- 
martial in the United Kingdom, noi it m the United Kingdom can he be 
compelled to attend a eouit-martial abroad 

3 The certificate of the president mod not be in any particular form, but 
Should be addressed to the court to which the certificate is to he sent, and 
should state the name, addnss, and dcscnptiou of the person who has com 
mitted the offence, and the offence which he has committed It will usually 
be desirable to make i formal applicition to the court to act upon the ceitifi 
cate 

4 The ODjcct of this subsection is to enable courts martial to obtun the 
punishment of civilians guilty of contempt of court Usually exclusion from 
the coart will be the best mode of dealing with the case, care being taken not 
to use any unnecessary force If it is requisite to apply to a court, the appli¬ 
cation should be made in England or Northern Ireland to the High Court of 
Justice or the County Court, and in Scotland to the Court of Session or the 
Sheriff Court 

5 The offence of perjury See the Perjury Act, 1911 (1 & 2 Geo V c 6) 
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127 A court-martial under this Act shall not, as respects Part IV 
tlic conduct of its proceedings, or the reception or rejection of — 

evidence, or as respects any other matter or thing whatsoever, ss 

be subject to the provisions of the Indian Evidence Act, 1872, 1 127 ~ 12 9 
or to any Act, law, or ordinance of anv legislature 2 whatsoever 
other than the Parliament of the United Kingdom emtd b 

English law 

Notf only 

1 A soldier, wherever he goes, carries with him the military hw of his 
country, that is to say, the Army Act The Indian Evidence Act, 1872, 
enacted that the law of evidence of that countiy should apply to courts 
martial, and this was interpreted as apphmg to British courts martial, 
consequently it wis thought mussary to revirse the Indian enactment 

2 1 his section, however, ipplioonl) to courts n» irtul Ik Id din ctl> under 
this Act A colonul legisliturc, when applying the \ct to its colonial 
military force, could modify the provisions of the section 


128. 1 he rules of evidence to be adopted m proceedings before 
courts-martial shall be the same as those which are followed u^Lmo as 
in civil courts m England, and no person shall be required to answer civi1 
any question or to produce any document which he could not be cour s 
^required to answer or produce m similar proceedings before a civil 
court 

Note 

As to evidence gcncially , sec Ch VI, and R P 73-86 


129 Whereas it is expedient to make provision respecting Position of 
the conduct of counsel 1 when appearing on behalf of the pro^e- a; 
cution or defence at courts-martial in pursuance of rules under m irtiai 
tins Act, be it therefore enacted as follows — 

(1) Any conduct of a counsel winch would be liable to censure, 

or a contempt of court, if it took place before His Majesty's 
High Court of Justice in England, shall likewise be deemed 
liable to censure, or a contempt of court, m the case of a 
court-martial, and the rules laid down for the practice of 
courts-martial and the guidance of counsel shall be binding 
on counsel appearing before such courts-martial, and am 
wilful disobedience of such rules shall be professional 
misconduct, and, if persevered m, be deemed a contempt 
of court 

(2) Where a counsel is guilty of conduct liable to censure, or a 

contempt of court, such offence shall be deemed to be an 
offence within the meaning of section one hundred and 
twenty-six of this Act, and the president of the court- 
martial may certify the same to a court of law accordingly , 
and the court of law to which the same is certified shall deal 
with such offence m the same manner as if it had been 
committed in a proceeding before that court 

(3) A court-martial may, by order under the hand of the presi 

dent, cause a counsel to be removed 2 from the court w'ho .s 
guilty of such an offence as may, m the opinion of the court- 
martial, require his removal from court, but in every such 
case the president shall certify the offence committed 
to a court of law in manner provided by the above- 
mentioned section 
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. 1 Sec as to counsel, R P 88 to 93 

i 'xn ^ Ihe rem oval of a counsel from the court could only be justified under very 
129,130. grave circumstances 


Pmvrion in 130—(1) Where it appears on the tual by court-martial of 

< ^®*°^ nsane a person charged with an offence that such person is by reason 
of insanity 1 unfit to take his trial, the court shall find specially 
that fact, and such person shall be kept m custody in the pre¬ 
scribed manner 2 until the directions of His Majesty thereon are 
known, or until any earlier time at which such person is fit to 
take his trial 

(2) Where, on the trial by court-martial of a person charged 
with an offence, it appears that such person did the act or made the 
omission with which he is charged, but that he was insane at the 
time when he did or made the same, the court shall find specially 
that the accused was guilty of the act or omission charged but 
was insane at the time when he did the act or made the omission, 3 
and such person shall be kept in custody in the prescribed manner 2 
until the directions of His Majesty thereon are known 

(3) In cither of the above cases His Majesty may give orders 
for the safe custody of such person during his pleasure, m such 
place and in such manner as His Majesty thinks fit 

(4) A finding under this section shall be subject to confirmation 
m like manner as any other finding 

(5) If a person imprisoned or undergoing detention by virtue 
of this Act 4 becomes insane, then, without prejudice to any other 
provision for dealing with such insane person, a Secretary of 
State in any case, and m the case of a person confined in India 
the Governor-General of India, or the Governor of any presidency 
m which the person is confined, and m the case of a person con¬ 
fined m a colony the Governor of that colony, may, upon a certi¬ 
ficate of such insanity by two qualified medical practitioners, 
order the removal of such person to an asylum or other proper 
place for the reception of insane persons m the United Kingdom, 
India, or the colony, according as the person is confined in the 
United Kingdom, 5 India, or the colony, there to remain for the 
unexprred term of his imprisonment or detention, and, upon such 
person being certified in the like manner to be again of sound mind, 
may order his removal to any prison or detention barrack in which 
he might have been confined if he had not become insane, there 
to undergo the remainder of such punishment. 

Note 

1 As to insanity in connection with responsibility for crime, see Ch. VII, 
para 8 

2 Prescribed manner See R P 57 (C) and note 

3 Where a court-martial find that an accused person did the act (or made 
the omission) which forms the subject of the charge or charges but was insane 
at the time when he did or made the same, such finding does not amount to 
a conviction, but means that on the facts proved the court would have found 
him guilty of the offence (offences) had it not been established to their satis¬ 
faction that the accused at the time was not responsible for his actions, and 
could not, therefore, have acted with a felonious or malicious mind (Felstead 
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v Rex L R [1914] AC 5 14) If such a finding is recorded in a case where a Part IV 
soldier is charged with desertion— _ 

(i) no prior service is forfeited under ss 79 or 84, and 

(ii) no pay is forfeited in respect of the period during which the soldier 

is in custody awaiting trial, or for the actual period of absence 

4 Imprisoned or undergoing detention by virtue of this Act Ihis refers only 
to persons under sentence, and not to persons in custody awaiting trial 

5 This sub-section docs not apply to prisons undergoing imprisonment or 
detention in England The removal of such persons to criminal lunatic 
asylums is the province of the Home Secretary, see the Criminal Lunatic* Act, 

1884 (47 & 48 Viet c 64) 


General Provisions as to Prisons and Detention Barracks 

131 —(1) The governor of every prison m the United Kiugdom Duty of 
shall receive and confine, until discharged or delivered over in p^oraore* 
due course of law— ccive prison- 

.... i ers, deserters 

(a) all prisoners 1 sent to such prison in pursuance of tin, Act, and 

nrir i ibbeiuecs 

/T , anQ , wthout 

(u) eveiy person delivered into his custody as a deserter or leave 
absentee without leave 1 by any person conveying him 
under legal authority on production of the warrant of 
a court of summary jurisdiction on which such deserter 
or absentee without leave has been taken or committed, 
or of some order from a Secretary of State, which order 
shall continue m force until the deserter or absentee 
without leave has arrived at his destination 

(2) Every such governor shall also receive into his custody 
for a period not exceeding seven days any soldier m mild ary 
custody upon delivery to him of a written order purporting to be 
signed by the commanding officer of such soldier 2 

(3) The provisions of this section with respect to the governor 
of a prison in the United Kingdom shall apply to a person having 
charge of any police station or other place in which prisoners 
may legally be confined 

Noth 

1 See ss 5c8-G8 as to execution of sentences of penal scivitude and im¬ 
prisonment, and as to darters or absentees without leave, see s 154 

2 The obiect of this is to provide for the safe keeping during a halt on the 
line of march of soldieis in military custody For form of order, see R P , 

App III, Form Q A soldier in a military capacity cannot, whether under 
one or more warrants, be legally confined in a prison, police station, &c , for 
any period m e\ccss of seven days under the provisions of this subsection 


132 —(1) It shall be lawful for a Secretary of State, and in Estabhsh- 
India for the Governor-General, to set apart any building or of 

part of a building under the control of the Secretary of State military 
or Governor-General as a military prison or detention barrack 1 Setentbn 11 

(2) It shall be lawful for a Secretary of State, and m India barrack * 
for the Governor-General, from time to tune to make, alter 
and repeal rules 2 — 

(а) for the gov eminent, management, and regulation of military 

prisons and detention barracks , and 

(б) for the appointment and removal and powers of inspectors, 

visitors, governors, and officers thereof , and 
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Part IV # [c) for the labour of military or other prisoners and soldiers 
— undergoing detention therein, and for enabling such 

88 prisoners or soldiers to earn, by special industry and 

132, 133 good conc i U ct, a remission of portion of their sentence, 

and 

( d ) for the safe custody of such prisoners or soldiers and the 
maintenance of discipline among them, and the punish¬ 
ment by personal correction, restraint or otherwise of 
offences committed oy such prisoners or soldiers : 

Provided that— 

(i) such rules shall not authorise corporal punishment to be 

inflicted for any offence, nor render the imprisonment 
or detention more severe than it is under the law in 
force for the time being m any public prison in England 
subject to the Prison Act, 1877 , and 

(ii) all the regulations made under the Prison Act, 1898, 8 as to 

the duties of gaolers and medical officers and all 
regulations contained m the Coroners Act, 1887, as to the 
duties of coroners with respect to inquests in prisons and 
detention barracks, shall be contained in such rules, so 
far as the same can be made applicable 

The Secretary of State and Governor-General shall by rule 
under this subsection make special provision <r~s to the treatment 
of m htary convicts under sentence for an offence committed 
on active service who, in pursuance of the provisions of this 
Act, are required to serve part of their sentences m a military 
prison 

(3) Rules under this section may apply to military pnsors 
and detention barracks any enactments of the Prison Act, 1865, 
imposing punishments on any persons not pnsoners 

(4) All rules made by a Secretary of State m pursuance of this 
section shall be laid before Parliament as soon as practicable 
after they are made. 

Noth; 

1 For definitions of military prison and detention barrack, sec s 68 (2) 
(d) and (e) 

2 The orders for the intericn management of military prisons and detention 
barracks are laid down in K R 715, et seq , and Rules for Military Detention 
Barracks and Military Prisons 

3 Regulations made under the Prison Act , 1898, &c See Local Prison 
Rules, 87-113, Rules for Convict Prisons, 1899, 157-175, and s 3 of tha 
Coroners Act, 1887 


Provisions as 133. In any country in which operations against the enemy 
prisons^Dd are b em £ conducted, 1 the powers of a Secretary of State under 
detention the last foregoing section with respect to military prisons and 
actu\ ck ser° n detention barracks shall be exercisable by the officer commandmg- 
vicc m-chief in the field, and shall include a power of declaring any 

^ place to be a m 1 htary prison or a detention barrack, and the 
limitations corff i ned in that section on the power of making 
rules as to the punishment of prisoners and soldiers undergoing 
detention and as to the severity of imprisonment and detention 
shall not apply Provided that nothing in this section, or in 
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any rules made thereunder, shall authorise flogging or other cor- Part IV. 
poral punishment to be inflicted for any offence 2 •— 

89 . 

Note 133—136* 

1 This section will not automatically cease to operate immediately upon 
operations ceasing For a considerable time thereafter appointed prisons 
will continue to be military prisons, and prisoners will be detained in them 
until they can conveniently be removed 

2 This prohibition will apply to native personnel if subject only to the 
Army Act, but the local law under which they arc recruited may make native 
formations liable to corporal punishment 

134. —(1) On all occasions of death by violence or attended inquests on 
with suspicious circumstances, m any military prison or detention 
barrack m India, an inquest shall be held to make inquiry into prisons and 

the cause of death detention 

barracks m 

(2) The commanding officer shall cause notice to be given l Efila 
to the nearest magistrate duly authorised to hold inquests, and 
such magistrate shall hold an inquest into the cause of any such 
death, m the manner and with the powers provided m the case 

of similar inquiries held under the law for the time being in force 
in India for regulating criminal procedure 

(3) Where there is no such magistrate available, the command¬ 
ing officer shall convene a court of inquest uhich shall be convened 
and shall hold the inquest in such manner as may be prescribed 1 

Note 

1 As may be prescribed See R P 127 


135 A Secretary of State may from time to time make arrange- Arrange¬ 
ments with the Governor-General ol India or the Governor of ™ [J ts r as ^ 
a colony for the reception in any prison m India or m such colony InSaor 
of prisoners under this Act and of deserters or absentees without colony 
leave from His Majesty's service, on payment of such sums as 
may be provided by the arrangement, and the governor of any 
prison to which any such arrangement relates shall be under the 
same obligation 1 as the governor of a prison in the United 
Kingdom to receive and detain such prisoners, deserters and 
absentees without leave, and the provisions of section one hundred 
and thirty-one of this Act shall apply accordingly with this modi¬ 
fication, that the reference to orders from a Secretary of State 
shall be construed as including orders from the Governor-General 
of India or the Governor of the colony as the case may be 

Noie 

1 Same obligation See s 131 


Pay 

136 The pay of an officer or soldier of His Majesty’s regular Authorised 
forces shall be paid without any deduction other than the deduc-oSytobe 
tions authorised by this or any other Act or by any Royal Warrant made from 
for the time being, or by any law passed by the Governor-General pay 
of India m Council 
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Penal stop¬ 
pages from 
ordinary pay 
©f officers 


137. The following penal deductions 1 may be made from the 
ordinary pay 2 due to an officer of the regular forces — 

(1) All ordinary pay 2 due to an officer who absents himself 

without leave 3 or overstays the period for which leave 
of absence has been granted him, unless a satisfactory 
explanation has been given through the commanding 
officer of such officer, and has been approved by the 
Army Council 

(2) The sum required to make good such compensation for 

any expenses, loss, damage, or destruction occasioned 
by 4 the commission of any offence as may be awarded 
by the court-martial by whom he is convicted of such 
offence. 


(3) Ihe sum required to make good the pay of any officer or 

soldier which he has unlawfully retained or unlawfully 
refused to pay 

(4) The sum required to make good any loss, damage, or 

destruction of public or regimental property 5 which, after 
due investigation, appears to the Army Council, or in the 
case of officers serving in India 6 the Governor-General, 
to have been occasioned by 4 any wrongful act or negli¬ 
gence on the part of the officer Provided that where 
deductions have been so made from the pay of an officer 
serving in India the case shall, if lie so require, be reported 
to the Secretary of State for India in Council, who may 
make such order thereon as he thinks fit 6 


Notf 

1 This section stales the penal deductions that nm be made from the 
ordinary pay of an officer, and by implication excludes other penal deductions, 
but it does not prohibit deductions not penal, as for instance, in respect of 
rations As to stoppages from pay, &c , to meet public claims, or regimental 
debts or claims, see P W 9 and 23 

2 Ordinary pay The term “ordinary pay*’ of an officer for the purposes 
of this section means all military pay accruing to him by virtue of his rank, 
appointment, employment, and professional qualifications It does not 
include what are commonly termed “allowances/* nor does it include half¬ 
pay, retired pay or pension 

3 ill ordinary pay due to an officer who absents himself without leave This 
means all ordinary pay for the period of absence without leave If pay has 
not been drawn during a period of absence without leave, such pay is forfeit¬ 
able under para (1), if pay has been drawn during a period of absence without 
leave, the issue constitutes an overissue due to an error as to facts, and the 
amount is recoverable as a public claim under the terms of the Pay Warrant 

4 Occasioned by In order to put an officer under stoppages by way of 
penal deduction, under either para (2) or para (4), it is not sufficient to show 
merely that the loss, &c , was facilitated or made possible by his act or neglect 
It is necessary to show that the loss was “ occasioned by " m the sense of being 
the natural result of the conduct of the officer 

5 The words “of public or regimental property** qualify “loss** and 
“damage** as well as “destruction ** 

Furniture, &c , hired by the military authorities for military use may be 
treated as “public'’ or “regimental” property pro tem 

6 The effect of the words “or in the case of officers serving in India/* &c , 
and the proviso to this paragraph, is that in India the Viceroy will decide 
whether or not any particular loss or damage was occasioned by an officer's 
wrongful act or negligence, but the officer will have a right of appeal to the 
Secretary of State for India m Council 
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138. The following penal deductions 1 may be made from the Part IV. 
ordinary pay 2 due to a soldier of the regular forces — *— 

(1) 3 All ordinary pay 2 for every day of absence 4 either on 9 ‘ 138 ‘ 

desertion 6 or without leave, 6 or as a prisoner of war 7 , pag^^nT 
and for every day of penal servitude or imprisonment 8 ordinary pay 
awarded by a civil court or court-martial, or, if he is on °* soldiers 
board one of His Majesty's ships, by the commanding 
officer of that ship, for every day of detention 8 or field 
punishment 9 awarded bv a court-martial or by his com¬ 
manding officer, and for every day whilst he is m custody 
on a charge for an offence of which he is afterwards 
convicted by a civil court or coiirt-martial, or on a charge 
of absence without leave for which he is afterwards 
awarded detention or field punishment by his commanding 
officer 

(2) All ordinary pay 2 for every day on which he is in hospital 

on account of sickness certified by the proper medical 
officer attending on him at the hospital to have been 
caused by an ofience 10 under this Act committed by him 

(3) The sum required to make good such compensation 11 for 

any expenses, loss, 12 damage, or destruction occasioned 
by 13 the commission of anv offence as may be awarded 
by the court-martial by whom he is convicted of such 
offence or by the authority dealing summarily with a 
charge under section forty-seven of this Act, or if he is 
on board one of His Majesty's ships, by the command¬ 
ing officer of that ship, or where he has confessed the 
offence and his trial is dispensed with by order 14 under 
section seventy-three of this Act as may be awarded 
by that order or by any other order of a competent 
military authority under that section 15 

(4) The sum required to make good such compensation 16 for 

any expenses caused by 17 him, or for any loss of or damage 
or destruction done bv him to any arms, ammunition, 
equipment, clothing, instruments, or regimental neces¬ 
saries or military decoration, or to any buildings or pro¬ 
perty 18 , asmav be awarded by his commanding officer, 19 
or by the authority dealing summarily with a charge 
under section forty-seven of this Act, or, m case he requires 
to be tried by a court-martial, 20 by that court-martial, 
or if he is on board one of His Majesty's ships, by the 
commanding officer of that ship 16 

(4 a) The share he is required to contribute as belonging to 
a unit towards compensation for barrack damage which 
after due investigation, to be held m the manner provided 
m the King's Regulations, appears to have been occasioned 
bv the wilful act or negligence of a person or persons who 
cannot be identified, belonging to the unit, during the 
period while such unit was in occupation 

For the purposes of this paragraph, the expression 
" barrack damage " means damage to or loss or destruc¬ 
tion of any premises in winch soldiers are quartered or 
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billeted, or any appurtenances, fixtures, furniture or 
effects therein or appertaining thereto, and the expression 
‘ ‘ unit * * includes any part of a unit 

(5) Where a soldier at the time of his enlistment belonged 

to any part of the auxiliary forces, the sum required 
to make good any compensation for which at the time 
of his enlistment he was under stoppage of pay as a member 
of the auxiliary forces, and any sum which he is liable to 
pay by reason of his quitting the said part of the auxiliary 
forces upon his enlistment 

(6) Where a soldier's liquoi ration is stopped by his commanding 

officer on board any ship, whether commissioned by 
His Majesty or not, the sum equivalent to such ration, 
whether previously drawn by the soldier or not, not 
exceeding one penny a day for twenty-eight days 

(7) The sum required to pay a line awarded by a court-martial, 

his commanding officer, or a civil court , 21 and 

(8) The sum required to pay any sum ordered by the Army 

Council, or any officer deputed by them for the purpose, 
to be paid as mentioned in this Act 22 for ihe maintenance 
of Ins wife or child, or of any bastard child, or towards 
the cost of any relief given by way of loan to his wife 
or child 

Provided that— 

(а) the total amount of deductions from the ordinary pay 

due to a soldier in respect of the sums required to pay 
any compensation, fine, or sum awarded or ordered to 
be paid as aforesaid shall not exceed such sum as will 
leave to the soldier after paying for his messing and 
washing, less than one penny i day , 23 and 

(б) a person shall not be subjected m respect of any com¬ 

pensation, fine, or sum awarded or ordered to be paid as 
aforesaid to any deductions greater than is sufficient 
to make good the expenses, loss, damage, or destruction 
for which such com pen so lion is awarded, or to pay the 
said sum, 24 and 

(c) where a soldier who is sentenced or ordered in respect of 
an offence on active service to forfeit all ordinary 7 pay is 
liable to any other penal deductions from pay, the sen¬ 
tence or order shall apply only to so much of his ordinary 
pay as remains after those other deductions have been 
made 25 


Note 

1 Note 1 to s 137 applies to this section also 

2 Ordinary pay The term “ordinary pay” of a soldier for the purposes 
of this section means all military pay accruing to him by virtue of his lank, 
appointment, employment, and proficiency It does not include what are 
commonly termed “allowances,’* nor does it include pension 

3 The Pay Warrant makes provision as to the cases in which pay is to be 
forfeited under this para (P W 879-885 , see also Ch IV, para 34), and no 
discretion is given to the commanding officer whether or not to enforce wholly 
or partially the forfeiture 

4 Section 140 (2) lays down six hours as the minimum period of absence 
that will count as a day of absence unless two conditions are fulfilled, first, 
that the absentee was prevented from fulfilling a military duty, and second, 
that the duty was thrown upon some other person 
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Six clear hours must therefore elapse, and they must be reckoned con¬ 
secutively 

Ihe period of absence must be reckoned as from the time the absence com¬ 
ing need 

If the period does not amount to six hours or upwards no pay is forfeited, 
except when the absence prevents the absentee from fulfilling some military 
duty which was thereby thrown on some other person, in which case the 
Absentee would forfeit a day’s pay no matter how short his absence might be 

If the absence amounts to six hours but not to twenty four, one day’s pay 
1 forfeit cl whether the absence falls wholly on one natural day (reckoned from 
midnight to midnight) or partly on one natural da\ and partly on another 

If the period of absence exceeds twenty four hours the number of davs’ pav 
forfeited will be the period in hours divided by twenty four, any fraction over 
being counted as an additional day 

Tor instance, if a soldier absented himself from 9pm on the 2nd October 
Tnd returned at 2 45 a m on the 3rd October he would forfeit no pav as his 
absence did not amount to six hours or upwards, hut if he was bound to go 
on guaid or perform some other military duty and in consequence of his absence 
some otlici soldier had to go on guard or perform that duty then he would 
forfeit one day’s pay 

Again, if a soldier absents hnnself at 10 p m on the 2nd October and remains 
absent until 4am on the 3rd October, he would forfeit one day’s pay, and if 
he remained absent until 2 a m on the 10th October he would forfeit eight 
davs’ pay, for in the latter case he would be 172 hours absent, or seven full 
davs of twenty four hours each, and an additional period of four hours for 
which one day’s pay would be forfeited, making eight days’ pay in all 

In all cases the soldier must be found guilty of the absence, either by a 
court martial or by his commanding officer (see R P 129), before forfeiture 
of pay for such abscuce can be enforced 

5 Under s 73 (1) the competent military authority can order that the soldier 
shall forfeit his pay for every day m custody on a charge of desertion or 
fraudulent enlistment when he confesses his guilt and his trial is dispensed 
with 

6 Upon a charge of desertion or absrnct w ithout leave, a finding that the 
accused did the act charged but was ins m< at the time w'hon he did the same, 
docs not amount to a conviction (as it nc gatives “intention”) and no forfeiture 
of pay results Sec also note 4 to s 79 and note 3 to s 130 

7 Absence as a pnsonor of war, however, does not cause a forfeiture of pay, 
unless a court of inquiry decide that the soldier was tiken prisoner through 
neglect or misconduct on his own part, and at most onlv the balance of pay 
unissued at the d ite of ri joining is torfi ited , P W 885 

8 As to the reckoning of a day’s imprisonm( nt or detention, see s 140(2) 

9 Under art 879 (b) of the Pay Warrant a soldier does not forfeit pay 
while under sentence ol field punishment except for davs upon which he is 
in custody , unk ss hi has been ordeud to forfeit pav under s 44 (6) or 4b (2) ( d ) 
in addition to the sent( nee of field punishment 

10 This deduction is only authonscd where the sickness is caused by an 
offence of which a soldier h is boon found guilty and therefore does not extend 
to sickness caused bv immorality or intemperance, when there is no conviction 
(either by a court martial or under the award of a commanding officer) for an 
offence by which the sickness was caused The medical officer must attend 
the investigation of the offence, whether before the court martial or the com¬ 
manding officer, and give evidence in substantiation of the facts contained in 
his certificate lhe certificate alone is not sufficient See K R 570, 571 
The Pay Warrant provides that where the deduction is authorised under this 
paragraph the pay is in every case to be forfeited, (P W 879 ( d )) 

11 As to the statement of the ground for compensation in the charge, see 
R P 13 (T) and note, and App I, note as to the use of forms of charges (23), 
p 701 

12 Tin* ji-ords “loss” and “expenses” would cover loss of wages and 
doctor’s expenses incurred by a civilian But military tribunals should not, 
as a rule, be used as a means for enforcing civil claims It must be remem¬ 
bered, where there is anv doubt as to the merits, that the soldier is bound by 
the court’s decision if adverse to him, whilst the civilian is not bound if it 
is in the soldier’s favour 

13 As to the meaning of “ occasioned by ” see note 4 to s 137 

14 Dispensed with by order As this is limited to an order under s 73, a 
commanding officer who of his own authority abstains from sending an accused 
soldier for trial must dismiss the charge (see s, 46 (1), R,P 4 (A) and note), 
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and thenfoH cannot in the technical sense exercise an> pouor tinder this 
paragraph of ordering any deduction from the soldier’s pay 

15 Under paras (3) and (4) a soldier is not liable for the ordinary expenses 
of his prosecution, capture, or conveyance, or indirect losses of a similar kind 
Nor would a soldier be liable under them for damage to a military policeman’s 
clothes because the policeman fell down and damaged them while in pursuit 
of the soldier when endeavouring to escape But where a soldier refused to 
march, bung able to do so, and a cab had to be lined for his conveyance, he 
was held liable for the expense thus incuned by his contumacy 

16 Tor the purposes of trial, the amount of compensation will be estimated 
as follows — 

Where an article which has an official \alue has been lost or rendered 
unseiviccablc, i witness is requntd who would prove the present 
value of tin article upon a basis of its age and by reference to tin 
regulations for Aung the value of the article at that age Ihis value 
would be included in the particulars of the chirge 
YV hen the article has no official value c \peit evufi nee is required to prove 
the approximate value, which will be included m the particulars 
When an article has bet n damaged but not remit red unserviceable, expert 
evidence is required to prove the pecunnrv amount of the damage 
which will be either the cost of repairing it, if it can be repaired, oi 
the loss of value caused by the act of tin accused it it cannot b» 
repaired, or the cost of repair plus any ultimate loss of value due to 
the act of the accused 

Similar principles will be observed if the case is disposed of summarily 

17 Caused by This has the same meaning as the expression "occasioned 
by ” See note 4 to s 137 

IS Buildings or property The buildings or property need not be public 
buildings or property, the words include the buildings or property of officers, 
oldiers or civilians, whether there is any claim igunst the public or not 
Thus a commanding officer may order a man to p iy damages for careless 
damage to dentures supplied to him at + he public expense, for a broken 
window, or other slight damage done by him, a case of serious damage is, of 
course, not one which a commanding officer should dispose of 

10 Where a soldier has been convicted by court martial for an offence, his 
commanding officci cannot subsequently award compensation for damage 
(aused through that offence 

20 Requires to be tried by a court-martial See s 46 (8) 

21 This paragraph will enable an officer to piv a fine imposed on a soldn r 
lay a civil court, and deduct it from his pa\ , and thus pi event the soldier from 
being imprisoned for non-payment of the fine A court martial or a command 
ing officer cinnot award a fine except for diunkenness bee s 44 (n), and nob 
lfi thereto 

22 See s 145, under which the Army Council or the officer deputed b> 
them for the purpose can order this deduction, either in accordance with the 
order of court or otherwise 

23 If a soldier is subjected to a deduction in respect of one matter up to the 
full amount allowed by this proviso, anv deduction subsequently imposed 
cannot begin to be enforced till the whole sum in respect of which the first 
deduction was imposed is satisfied If a soldier under deductions not lip to 
the full amount allowed by this proviso is subjected to a further deduction or 
deductions, which taken altogether would ixcccd that amount, the latter 
deductions must abate in order of priority, so that in no case may the soldier 
have less than the penny a dav See, however. Army Council’s instructions 
to art 890 of the Pay Warrant laying down that, except in special cases, the 
issue of cash may be a sum not exceeding sixpence a day in the case of British 
soldiers, oi fourpence a day (or the equivalent in local currency) in the case 
of Maltese and non European soldiers In the case of a married man to whom 
marriage allowance is in issue direct to himself and not to his family this 
minimum cash payment may be increased by an amount equal to 50 per cent 
of the appropriate compulsory allotment 

24 The court will necessarily take care to find as accurately as possible the 
amount for which deductions are to be made from a soldier’s pay, but as m 
some cases they will be unable to ascertain the amount accurately, and in 
others may be mistaken, care will have to be taken in enforcing their sentence 
not to contravene this proviso The sentence of the court will not justify any 
deduction which exceeds the actual loss 
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If a soldier is sentenced to stoppages for losing by neglect articles of Ji is Part 1\ 

clothing or equipments, and these articks aie afterwards found and in service _ 

able condition, he has “made good" the loss Where two soldiers were con¬ 
victed of having jointly injured public property, each was held to be rightlv - 
sentenced to make good the whole amount of the injury sustained, and in the 1,53 
event of one soldier dying, or otherwise ceasing to be amenable to the award, 
the whole amount might legally be levied upon the other Where, however, 
both remained amenable, the stoppages would he properly divided between 
them in equal proportions 

The principle is that stoppages are intended, not for punishment, but to 
compensate for loss sustained 

25 As to the power to order forfeiture of pay for offences committed on 
active service, see ss 44 (6) and 4b (2) ( d ) Ihc fffect of the proviso is that 
any forfeiture ordered under those provisions will only take effect on the 
balance of the soldier’s pay which remains after providing for any othor penal 
deductions to which he ma\ be liable at the time See also K R 5b0 [a) (v) 
and 561 


139 Any deduction of pay authorised by this Act may be i ow rVrhc 
remitted in such manner and by such authority as may be fiom re¬ 

time to time provided by Royal Warrant, and subject to the mmed 
provisions of any such warrant may be remitted by the Army 
Council 


140 —(1) Any sum authorised by this Act to be deducted Sunpicmm 
from the ordinary pay of an officer or soldier may, without pre- ^ d ‘" 
judice to any other mode of recovering the same, be deducted from unim 
from the ordinary pay or from any sums due 1 to such officer or ar yP a y 
soldier, in such manner, and when deducted or recovered may be 
appropriated m such manner, as may be fiom time to time directed 
by any regulation or order of the Army Council 

(2) And any such regulation or older may from time to time 
declare what shall be deemed for the purposes of the provisions 
of this Act relating to deductions from pay to constitute a day 
of absence or a day of imprisonment or detention, 2 so, however, 
that— 

(a) no person shall be treated as absent,imprisoned or detained, 

foi the purposes aforesaid, unless the absence, imprison¬ 
ment or detention has lasted six hours or upwards, except 
where the absence prevented the absentee from fulfilling 
any military duty which was thereby thrown on some 
other person , 

(b) a period of absence, imprisonment or detention which 

commences before and ends after midnight may be 
reckoned as a day , 

(s) the number of days shall be reckoned as from the time 
when the absence, imprisonment, or detention com¬ 
mences , and 

(d) no period of less than twenty-four hours shall be reckoned 
as more than one day 

(3) In cases of doubt as to the proper issue of pay or the proper 
deduction from pay due to any officer or soldier, the pay may be 
withheld until His Majesty's order respecting it has been signified 
through a Secretary of State, which order shall be final. 
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140-142 


Prohibition 
of abbign 
mcntof 
military pay, 
pensions, &c 


Punishment 
ol false oath 
ami persona 
tion 


Note 

1 Sums due This will allow the amount to be deducted from a gratuity, 
prize money, or other sums earned by but not paid to an officer or soldier It 
would not include money lodged in a fund of whatever description 

2 Day of absence t imprisonment or detention SeePW and note 4 to s 138, 

141. Every assignment 1 of, and every charge on, and every 
agreement to assign or charge, any deferred pay, or military 
reward payable to any officer or soldier of any of His Majesty's 
forces, or any pension, allowance, or relief payable to any such 
officer or soldier, or his wife, widow, child, or other dependant, or 
to any person m respect of any military service, shall, except so 
far as the same is made in pursuance of a Ro\al Warrant 2 for the 
benefit of tne family of the person entitled thereto, or as may be 
authorised by any Act 3 for the time being in force, be void 

Notl 

1 At common law an assignment ot pay ” is void, independently of express 
statutory provision I he common law also rc ^ai clod as inalienable any allow * 
anccs, such as half pay, in which part ot the tonsiduation was the recipient’s 
liability to serve tne Crown again On tin otha hind, ptnsions awarded 
entirely as consideration for p ist strv ices wcu alnnibh Croaev P/zt£(1889), 
L R , 22 Q B D 429 lln piesuit su lion nmoved tins distinction, and made 
pensions also inalienable txcept as therein mi ntinned 

2 In pursuance of a Royal Warrant Su P \\ 1098, 1099, under which 

pait of a pension may in some casts In paid to tin Poor Law authorities 

Reserve pay cannot be stopped for the m imtcmncc of a reservist’s wife or 
family or for settlement of a civil dc bt, as no pro\ lsion exists in the Pay Warrant 
for such a stoppage to be made 

3 Authorised by any Act By the B mkruptev Act, 1914, s 51 (1), if an 
officer becomes bankrupt, the trustee is to receive ft i distribution amongst the 
creditors so much of the officer’s pav as the court, with the consent of the chief 
officer of the department concerned, may duu t 

Before making any order the court will communicate with the chief officer 
as to the amount, time and manner of pavmcnt to the trustee, and will obtain 
his written consent to the terms of such payment 

Bys 51 (2) (J) of the same Act, the court can, without the consent of the chief 
officer, deal with half pay, retired pay, pensions, &c, sec In re Ward L R 
[1897], 1 Q B 266 


142 —(1) Where any regulations made by the Army Council 
or the Commissioners of His Majesty's treasury, with respect to 
the payment of any mihtaiy reward, pension, or allowance, or any 
sum payable in respect of military set vice, or with respect to the 
payment of money or delivery ot property in the possession of the 
military authorities, or with respect to the grant of any relief, 
benefit, or advantage in connection with military service, provide 
for proving, whether on oath or by statutory declaration, the 
identity of the recipient or any other matter m connexion with 
such payment, delivery or grant, such oath may be administered 
and declaration taken by the persons specified in the regulations, 
and any person who in such oath or declaration wilfully makes 
any false statement shall be liable to the punishment of perjury 

(2) Any person who falsely represents himself to any military, 
naval, air force, or civil authority to belong to, or to be a parti¬ 
cular man m, or who has been m, the regular reserve or auxiliary 
forces shall be deemed to be guilty of personation 
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(3) Any person who is guilty of an offence under the False Part IV 
PeisonaUon Act, 1874, in relation to any military pay, reward, — 
pension, or allowance, or to any sum payable in respect of military 88 
service, or to any money or property in the possession of the 142 » 143 
military authorities, or to any relief, benefit, or advantage 
granted m connexion with military service, or is guilty of person¬ 
ation under this section, shall be liable, on summary conviction, 

to imprisonment, with or without hard labour, for a term not 
exceeding three months, or to a fine not exceeding twenty-five 
pounds 

(4) Provided that nothing m this section shall prevent any 
person from being proceeded against and punished under any 
other enactment or at common law in respect of any offence, so 
that he be not punished twice for the same ollence 

Note 

If a man personates another with intent to obtain any morn y or property be is 
guilty of an offence under the b iBc Personation Act, 1874, and, if conv’cted 
(n indictment, is liable to paid servitude for life In a v rv serious e ise a 
man might be indicted under that Act, in less serious c^ses it will be better 
to prosecute under this sccuo i 

Persons guilty of obtaining pav or pensions by fraudulent means can also 
be proceeded against, either by ii dictment or summarilv 1 , under the Pension 
and Yeomanry Pay Act, 1881, s 3 

Persoration of the holder of a certificate of service or ehscharge may also be 
punished under the Seamen’s and Soldiers’ balse Characters Act, 1906 

Under this section a man who falsely represaits himself to any authority to 
belong to part of His Majesty’s forces, or to be a particular man in, or who 
has been m, anv of His Majesty's forces, may be punished, although he does 
not do P with intent to obtain any money But it will not be desirable to 
institute a prosecution in such cases, unless the man has, in fact, obtained 
‘mine ll/cUBagc, or has put the authorities to expense and inconvenience 
Can must be taken mu to prosecute a man for what may be mere idle talk or 
bravado, without any guiltv intention 

In this, as in every other case of an offence punishable by a court of summary 
jur sd ct on, a person who aids and abets the offence is, in England, equally 
p m saable with the principal offender Consequently, if A personates B, 
a reserve nra'i, and thereby obtains B’s pay, and hands the pay over to B or 
IPs wde, B or B’s wife is punishable as aiding and abetung the offence of 
persona* on by A 

A rcserv st who commits any offence under subs (2) or (3) in the presence 
of an officer mav, at the discretion of the officer, be ordered into either military 
or civil custody, and in the latter case will be tried before a court of summary 
jurisdiction Reserve Forces Act, 1882, s 6 (3) 


Exemptions of Officers and Soldiers 

143.—(1) All officers and soldiers of His Majesty's regular Exemptions 
forces 1 on duty or on the march , and soldiers from 

Their horses and baggage , and tolls 

All prisoners under military escort, and 

All carriages and horses belonging to His Majesty or employed 
in his military service, when conveying any such persons 
as above in this section mentioned, or baggage or stores, 
or returning from conveying the same, 

shall be exempted 2 from payment of any duties or tolls on embark¬ 
ing or disembarking from or upon any pier, wharf, quay, or land¬ 
ing-place, or in passing along or over any turnpike or other road 
or bridge, otherwise demandable by virtue of any Act of Parlia- 
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143,144 


Exemption 
of soldiers in 
respect of 
civil process 


men! ilready passed or hereafter to be passed, or by virtue of any 
Act, Ordinance, order, or direction of the legislature or other 
authority in India or any colony 3 

Provided that nothing in this section shall exempt any boats, 
barges, or other vessels employed in conveying the said persons, 
horses, baggage, or stores along any canal from payment of tolls 
in like manner as other boats, barges, and \ essels 

(2) When any soldiers have occasion in their march by route 
to pass regular ferries in Scotland, the officer commanding may, 
at his option, pass over with his soldiers as passengers, and shall 
pay for himself and each soldier one half only of the ordinary 
late payable by single persons, or may hire the ferry boat for him¬ 
self and his party, debarring others for that time and shall in all 
such cases pay only In If the ordinary rate for such boat 

(3) Any person who demands and receives any duty, toll, or 
rate m contravention of this section shall, on summary conviction, 4 
be liable to a fine not exceeding five pounds nor less than ten 
shillings 

Note 

1 Regular forces This expression in this section includes the Marines and 
His Majesty’s Indian forces, also the reserve forces when subject to military 
law see s 178 See also s 190 (8) and Reserve forces Act, 1882, ss 14 (2), 
23 (1) As to the application of this section to the territorial Army, see TRF 
Art, s 28 (2) 

2 The exemption is not a personal one, but is confined to officers and soldiers 
when on duty or on the march , thus an olficcr driving from his private house 
to barracks would not be entitled to the exemption 

3 For definition of India and colony , sec s 190 (21), (23) 

4 On summary conviction , see note to s 98 


144 —(1) A soldier 1 of IIis Majesty's regular forces shall not 
be liable to be taken out of His Majesty’s service by any process, 
execution, or order of any court of law or otherwise, or to be com¬ 
pelled to appear in person before any court of law, except in respect 
of the following matters, or one of them , that is to say, 

(a) On account of a charge of or conviction for crime , or 

(b) On account of any debt, damages, or sura of money, when 

the amount exceeds thirty pounds over and above all 
costs of suit 

(2) For the purposes of this section a crime shall mean a felony, 
misdemeanor, or other crime or offence punishable, according 
to the law in force in that part of His Majesty's dominions in which 
such soldier is, with fine or imprisonment or some greater punish¬ 
ment, and shall not include the offence of a person absenting him¬ 
self from his service, or neglecting to fulfil his contract, or otherw ise 
misconducting himself respecting his contract 

(3) For the purposes of this section a court of law shall be 
deemed to include a court of summary jurisdiction and any 
magistrate 

(4) The amount of the debt, dam lgcs, or sum shall be proved 
for the purpose of any process issued before tilt court has adjudi¬ 
cated on the case by an affidavit of the person seeking to recover 
the same or of some one on his behalf, and such affidavit shall be 
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sworn, without payment of any fee, in the manner in which affi- p art TV 

davits are sworn m the court m which proceedings are taken for the c _ 

recovery of the sum, and a memorandum of such affidavit shall, ss 
without fee, be indorsed upon any process or order issued against 144,145 
a soldier 

(5) All proceedings and documents m or incidental to a process, 
execution, or order m contravention of this section shall be void, 
and where complaint is made 2 by a soldier or his commanding 
officer that such soldier is dealt with m contravention of this 
section by any process, execution, or order issued out of any court, 
and is made to that court or to any court superior to it, the court 
or some judge thereof shall examine into the complaint, and «hall, 
if necessary, discharge such soldier without fee, and mav award 
reasonable costs to the complainant, winch may be reco\cred 
as if costs had been awarded in his favour in any action or other 
proceeding in such court 

Provided that— 

(1) Any person having cause of action or suit against a soldier 

of the regular forces may notwithstanding anything in 
this section, after due notice in writing grven to the 
soldier, or left at his last quarters, proceed in such action 
or suit to judgment, and have execution other than 
against the person, pay, arms, ammunition, equipments, 
regimental necessaries, or clothing of such soldier, and 

(2) This section shall not prevent such proceedings with 

respect to apprentices and indentured labourers as is 
authorised by this Act 

Note 

1 The history of dns section is given in Clode, Mil Forces, l 208 It 
exempts a soldier from appearing in person, though not from being sued, in 
case of a debt under £30 The exemption docs not applv to a soldier required 
to attend as a witness before a court of law fhe section docs not apply to 
an officer 

2 A commanding officer should complain direct to the court ITe need not 
send the complaint through a superior military authonty 


145 . — ( 1 ) A soldier of the regular forces shall be liable to 
contribute 1 to the maintenance of his wife and of his children, mamtim 
and also to the maintenance of any bastard child of which he 
may be proved to be the father, to the same extent as if he were 
not a soldier, but execution in respect of any such liability 
or of any order or decree in respect of such maintenance shall not 
issue against his person, 2 pay, arms, ammunition, equipments, 
instruments, regimental necessaries, or clothing, nor shall he be 
liable to be punished for the offence of deserting or neglecting to 
maintain his wife or family, or any member thereof, or of leaving 
her or them chargeable to any union, parish, or place 

(2) When any order or decree 3 is made under any Act or at 
common law for payment by a man who is or subsequently 
becomes a soldier of the regular forces either of the cost of the 
maintenance of his wife or child, or of any bastard child of whom 
he is the putative father, or of the cost of any relief given to his 
wife or child by way of loan, a copy of such order or decree shall 
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be sent to the Army Council, or any officer deputed by them for 
the purpose, 4 and m the case— 

(a) Of such order or decree being so sent, or 

(b) Of it appearing to the satisfaction of the Army Council 

or any officer deputed by them for the purpose 4 that a 
soldier of the regular forces has deserted or left in destitute 
circumstances, without reasonable cause, his wife or any 
of his legitimate children under sixteen years of age, 

the Army Council or officer shall order to be deducted from the 
daily pay of the soldier, and to be appropriated m liquidation of 
the sum adjudged to be paid by such order or decree, or towards 
the maintenance of the wife or children of the soldier, as the case 
may be, in such manner as the Army Council or officer think or 
thinks fit, a portion of such daily pay not exceeding— 

Where the soldier is a warrant officer (Class I or Class II ) 
—in respect of a wife or childien whether legitimate or 
illegitimate, four shillings, and 

Where the soldier is a non-commissioned officer who is not 
below the rank of serjeant—in respect of a wife or children 
whether legitimate or illegitimate, three shillings, and 

In the case of any other soldier—in respect of a wife or children 
whether legitimate or illegitimate, two shillings 

(3) Where a proceeding is instituted r> against a soldier of 
the regular forces under any Act, or at common law, for the 
purpose of enforcing against him any such liability as above m 
this section mentioned, then — 

(a) if at the date of service of the process the soldier is quartered 
out of the jurisdiction of the court, or (where the proceed¬ 
ing is before a court of summary jurisdiction), out of the 
petty sessional division m which the proceeding is insti¬ 
tuted, the process shall bt served on Ins commanding 
officer, and such service shall not be valid unless there 
be left therewith, in the hands of the commanding officer, 
a sum of money (to be adjudged as costs incurred m obtain¬ 
ing the order or decree, if any order or decree is made 
against the soldier) of a sufficient amount to enable him 
to attend the hearing of the case and return to his quarters, 
and such sum may be expended by the commanding 
officer for that purpose , 

(fc) in any other case the process may be served either on the 
commanding officer or on the soldier, provided that where 
the process is served on the soldier, a copy thereof shall 
be sent by the court by which it is issued to the command¬ 
ing officer by registered post as soon as possible after the 
process is served, and in any case at least four days 
before the day fixed for the hearing of the case 

Provided that no proceedings in this section mentioned shall 
be valid against a soldier of the regular forces if his commanding 
officer certifies that the soldier is under orders for service beyond 
the seas, 6 and that in his opinion it will not be possible for the 
soldier to attend the hearing and return to his quarters in suffic¬ 
ient time to enable him to embark for such service Every such 
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certificate shall be sent to the court and shall be final and con- Part IV 
elusive — 

Where, by an order or decree sent to the Army Council or ss. 
officer in accordance with subsection (2) of this section, the soldier 145,146. 
is adjudged to pay as costs incurred m obtaining the order or decree 
any sum left in the hands of the commanding officer 7 under this 
subsection, the Army Council may cause a sum equal to the sum 
so left to be paid in liquidation of the sum so adjudged to be paid 
as costs, and the amount so paid by the Army Council shall be a 
public debt from the soldier against whom the order or decree was 
made, and, without prejudice to any other method of recovery, 
may be recovered by deductions from his daily pay, in addition 
to those mentioned m subsection (2) of this section 

(4) Where any arrears have accumulated in respect of sums 
adjudged to be paid by any such order or decree as aforesaid 
whilst the person against whom the order or decree was made 
was serving as a soldier of the regular forces, whether or not 
deductions in respect thereof have been made from Ins pay under 
this section, then after he has ceased so to serve an order of com¬ 
mittal shall not be made in respect of those arrears unless the court 
is satisfied that he is able, or has since he ceased so to serve been 
able, to pay the arrears or any part thereof, and has failed to do so 

NoTr 1 

1 See generally Part IV, Appendix. V, Pay Warrant 

2 K K i70 (\iv) provides lor handing over to the parish authority in 
certain oases a married soldier who on attestation falsely represented lmnself 
to be single 

3 \ judgment upon a coven int for payment of alimony contained in a 
sepal ition deed is an order or d< crce within the meaning of this subsection 
A voluntary agreement to contribute to the support of a bastard child will not 
justify an order for stoppages under subs (2) (a), a judgment must first be 
obtained on it 

4 A list ot officers to whom the \rmy Council have deputed their powers 
for the purpose of this subsection is published from time to time m Army 
Ordus (See Armv Ord( r b of 1929 ) 

5 Ibis subsection deals with the method of procuring the attendance of 
a soldn r to inswer process, which may, of course, lead to the making of such 
an “order oi decree” as is refored to m subs (2) 

6 I he words “under orders for service beyond the seas’ ’ protect a man who 
is in Fngland on short leave from overseas, and also a man who is one of a 
draft or unit already warned for service abroad {In the case of soldiers on 
leave from overseas, the officer l/c records is for this purpost the O C ) 

7 Any sum left m the hands of the commanding officer This does not mean 
“any sum remaining, &c " It means the total sum handed to the com¬ 
manding officer under subs (3) ( a ) 

146 An officer of the regular forces on the active list within Officers not 
the meaning of any Royal Warrant for regulating the pay and 
promotion of the regular forces shall not be capable of being 
nominated or elected to be sheriff of any county, borough, or other 
place, or to be mayor or alderman of, or to hold any office in, any 
municipal corporation in any city, borough, or place in the United 
Kingdom Provided that nothing in this section shall disqualify 
any officer for being elected to or being a member of a county 
council 

Note 

It is generally understood that officers on full pay and soldiers are exempt 
from serving all offices whicn require the personal discharge of duty, and do 
not admit of the appointment of a deputy. See Ch, XII, para 9. 
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Part IV 147 Every soldiei in His Majesty’s regular forces shall be 
— exempt from serving on any jury 

88 

147-1 53a Note 

Exemption See Ch XII, para 9, as to the exemption of soldiers and officers from 
fromjury liability to serve on juries 

Court of Requests tn India 

148-151 [These sections, relating to the above subject, were repealed tn 
1888 and 1895 ] 

Legal Penalties m Matters respecting Porces 

Punishment 152 Any person who falsely represents himself to any 
ing tobe?" military, naval, air-force or civil authority to be a deserter from His 
deserter Majesty’s regular forces 1 shall on summary conviction 2 be 
sentenced to be imprisoned, with or without hard labour, for 
any period not exceeding three months 

Note 

1 Hts Majesty's regular forces See definition m s 190 (8) 

2 On summary conviction See note to s 98 

Punishment 153 Any person 1 who in the United Kingdom or elsewhere 
for inducing by any means whatsoev er— 

or aiftiatirwr 

(1) Procures or peisuades any officer or soldier to desert or 
absent himself without leave, or attempts to procure or 
persuade any officer or soldier to desert or absent himself 
without leave , or 

(2) Knowing that an officer or soldier is about to desert or 
absent himself without leave, aids or assists him in 
deserting or absenting himself without leave, or 

(3) Knowing any officer or soldier to be a deserter or absentee, 
without leave, conceals such officer or soldier, or aids 
or assists him m concealing himself, or aids or assists in 
his rescue, 

shall be liable, on summary conviction, 2 to be imprisoned, with 
or without hard labour, for a term not exceeding six months 

Note 

1 An offence of procuring, &c , desertion under para (1) if committed by a 
peisou subject to military law can be dealt with under s 12 (1) (&) That section 
docs not, however, apply to absence without leave 

2 On summary conviction bee note to s 98 


ol assisting 

officers or 
soldiers to 
desert or 
absent them 
selves with 
out leave 


Penalty for 
interference 
with military 
duties, <fec 


153 v Any person who in the United Kingdom or elsewhere, 

(а) wilfully obstructs, impedes, or otherwise interferes with 

any officer or soldier in the execution of his duties , or 

(б) wilfully produces any disease or infirmity in, or maims 

or injures, any man whom he knows to be a soldier with 
a view to enabling such man to avoid military service , or 
(c) with the intent of enabling a soldier to render himself, 
or induce the belief that he is, permanently or temporarily 
unfit for service, supplies to or for such soldier any drug 
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or preparation calculated or likely to render him or lead Part IV 
to the belief that he is permanently or temporarily unfit — 
for service, ss lS'P, 

154 

shall be liable, on summary conviction, to a term of imprisonment 
for a term not exceeding six months or to a fine not exceeding 
one hundred pounds, or to both such imprisonment and fine 


154. With respect to deserters and absentees without leave 1 ^ r ^ { Vn 
the following provisions shall have effect — d urcs oi 

aL>sent< < b 

(1) Upon reasonable suspicion that a person is a deseiter or without 

absentee without leave, it shall be law ful for any coil stable, lc m 
or if no constable can be immediately met with, then lor 
any officer or soldier or other person, to appielicrd such 
suspected person, and forthwith to bring him before a 
court of summary jurisdiction 

(2) A justice of the peace, magistrate, or oilier ptison having 

authority to issue a warrant for the apprehension of a 
person charged with crime may, if satisfied by evidence 
on oath that a deseiter or absentee without leave is 
or is reasonably suspected to be within his jurisdiction, 
issue a warrant authorising such deserter or absentee 
without leave to be apprehended and biought forth¬ 
with before a court of summary jurisdiction 

(3) Where a person is brought before a court of summary 

jurisdiction charged with being a deserter or absentee 
without leave under this Act, sucli court may deal with the 
case 2 in like manner as if such person were brought before 
the court charged with an indictable offence, or in Scotland 
an offence 

(4) The court, if satisfied either by evidence on oath or by 

the confession 3 of such person that he is a deserter or 
absentee without leave, shall forthwith, as it may ^eem to 
the court most expedient with regard to his safe custody, 
cause him either to be delivered into military custody 
in such manner as the court may deem most expedient, 
or, until he can be so delivered, to be committed to some 
prison, police station, or other place legally provided for 
the confinement of persons m custody, for such reasonable 
time as appears to the court reasonably necessary for the 
purpose of delivering him into military custody 

(5) Where the person confessed 3 himself to be a deserter or 

absentee without leave, and evidence of the truth or 
falsehood of such confession is not then forthcoming, 
the court shall remand such person for the purpose of 
obtaining information as to the truth or falsehood of 
the said confession, and for that purpose the court shall 
transmit, if sitting in the United Kingdom, to the Army 
Council, or as they may direct, and if in India 4 to the 
general or other officer commanding the forces in the 
military district or station where the court sits, and if in 
a colony 4 to the general or other officer commanding 
the forces in that colony, a return (in this Act referred to 
as a descriptive return) containing such particulars and 
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Part IV. being in such form as is specified in the Fourth Schedule 

— to this Act, or as may be from time to time directed by the 

s 154. Army Council 

(6) The court may from time to time remand the said person 

for a period not exceeding eight days m each instance 
and not exceeding in the whole such period as appears 
to the court reasonably necessary for the purpose 
of obtaining the said information 

(7) Where the court cause a person either to be delivered 

into military custody or to be committed as a deserter 
or absentee without leave, the court shall send, if m the 
United Kingdom, to the Army Council, or as they may 
direct, and if m India or a colon\ 4 , to the general or other 
officer commanding as afore ^aid, a descriptive return m 
relation to such deserter or Absentee without leave, for 
which the clerk of the court shall be entitled to a fee of 
two shillings 

(8) The Army Council shall direct p lyment of the said fee 

(9) Where a person surrenders lumst If to a constable m the 

United Kingdom being a deserter or absentee without 
leave, the officer of police m charge of the police stat'on 
to which he is brought shall forthwith inquire into the 
case, and if it appears to him from the confession of that 
person that that person is a deserter or absentee without 
leave, he may cause him to be delivered into military 
custody without bringing him before a court of summary 
jurisdiction under this section, and m such case sha 1 ! send 
to the Army Council or as they mav direct a certificate® 
signed by himself as to the fact, dale, and place of such 
surrender 

Notf 

1 This section prescribes the proceedings to be taken for apprehending 
suspected deserters and absentees, and for dedmg with persons inestcd as, 
or surrendering themselves is, deserttrs or absences Briefly stated its pro 
visions are as follows — 

Bv para (l) upon reasonable suspicion am p rson in iy without a \v urant 
arrest the suspect, but, of course, he must bt pn p in d f o jmlif v the i e ison ible 
ness of his suspicion, if in fact he is wrong \s to escape hum custody, see 
s 22 PaLa (2) provides for the iwie ot is* >n h v\ at rant 

If a man surrenders to the police and state s that he u i eleserter or absentee, 
then, if the officer in charge of the station is reasonably satisfied of the truth 
of the confession—as he may be in inanv cases without corroboiativc evidence 
—it is not necessary to take him hi foie a court lhe officer himself hands 
him over to military custody under para (9), and has, of course , implied 
authority to detain him for a reason ible turn—-pending arrival of an escort 
or conducting N C O 

If a man is apprehended on suspicion, or if he has surrendered but the police 
officer is not satisfied, he must be brought before a court The court deal 
with him under para (4) if they are reasonably satisfied'—as they may be 
without corroboration, if not satisfied, they deal with him under paras (5) 
and (6) In either case they send a “ descriptive return ” , (for form, see 
Schedule 4, p 609) As to admissibility in evidence of a u descriptive return M 
sees 163 (1) (t) 

As to the duties of a commanding officer on receiving information of an 
arrest, see K R 581-597, especially 590, et seq 

2 Para (3) does not make the man’s desertion or absence a civil offence 
punishable by the court of summary jurisdiction In England the court for 
the purposes of this section may consist of one justice only, Walder v Turner 
L R [1917] 1KB 39 
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3 As to the penalty for false confession see s 1 

4 Tor definition of India and colony , see s 190 (21), (23) 

5 The form of certificate referred to is A F O 1617 

155 . Every person (except the Army Purchase Commissioners 
and persons acting under their authority by virtue of the Regu- commissions 
lation of the Forces Act, 1871) who negotiates, acts as agent for, 
or otherwise aids or connives at— 

(1) The sale or purchase of any commission in His Majesty's 

regular forces , or 

(2) The giving or receiving of any valuable consideration in 

respect of any promotion in or retirement from such 
forces, or any employment therein , or 

(3) Any exchange which is made in mannet not authorised 

by regulations made m pursuance of the Regimental 
Exchanges Act, 1875 and in respect of which any sum of 
money or other consideration is given or received, 

shall be liable on conviction on indictment or information to a 
fine of one hundred pounds, or to imprisonment for any period 
not exceeding six months, and if an officer, on conviction by court- 
martial, to be dismissed the service 


Part IV 

8S 

154-156. 


156.—(1) Every person 1 who— Penalty on 

N J x purchasing 

(а) Buys, exchanges, takes m pawn, detains, or receives from from soldiers 

any person, on any pretence whatsoever , or necessaries, 

(б) Solicits or entices any person to sell, exchange, pawn, or 

giveaway, or ™dforun 

(c) Assists or acts for any person in selling, exchanging, pawning, 

or making away with mi it try 

any of the property following, namely, any arms, ammunition, c & ^ ficates * 
equipments, instruments, regimental necessaries, or clothing 
issued for the use of officers or soldiers, or any military or air 
force decorations of an officer or soldier, or any furniture, bedding, 
blankets, sheets, utensils, and stores m regimental charge, or any 
provisions or forage issued for the use of an officer or soldier, or 
his horse, 2 or of any horse employ ed m His Majesty's service, shall, 
unless lie proves either that lie acted in ignorance of the same being 
such property as aforesaid, or that the same was sold by order 
or with the consent of the Army Council, or some competent 
military authority, or that the same was the personal property 
of an officer who had retired or ceased to be an officer, or of a 
soldier who had been discharged, or of the legal personal repre¬ 
sentatives of an officer or soldier who had died, be liable on 
summary conviction to a fine not exceeding twenty pounds, 
together with treble the value of any property of which such 
offender has become possessed by means of his offence, or to 
imprisonment, with or without hard labour, for a term not 
exceeding six months, or to both such fine and imprisonment 

(2) Where any such property as above in this section mentioned 
is found in the possession or keeping of any person, such person 
may be taken or summoned before a court of summary jurisdic¬ 
tion, 2 and if such court have reasonable ground to believe that the 
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Part IV. property so found was stolen, or was bought, exchanged, taken in 
— pawn, obtained or received in contra vent] on of this section, then 
s 156 if such person does not satisfy the court that he came by the 
property so found lawfully 3 and without any contravention 
of this Act, he shall be liable on summary conviction to the same 
penalties as are prescribed in the ca^e of a contravention of the 
last preceding subsection 

(3) A person charged with an offence against this section, 
and the wife or husband of such person, may, if he or she think 
lit, be sworn and examined as an ordinary witness in the case 4 

(4) A person found committing an offence against this section 
may be apprehended without w arrant, and taken, together with 
the property which is the subject of the offence, before a court 
of summary jurisdiction 2 , and any person to whom any such 
property as above mentioned is offered to be sold, pawned, or 
delivered, who has reasonable cause to suppose that the same is 
offered in contravention of this section, may, and if he has the 
power shall, apprehend the person offering such property, and 
forthwith take him, together with such property, before a court 
of summary jurisdiction 

(5) A court of summary jurisdiction, 2 if satisfied on oath that 
there is reasonable cause to suspect that any person has in his 
possession, or on lus premises, any property on or with respect 
to which any offence in tins section mentioned has been com¬ 
mitted, may grant a warrant to search for such property, as in 
the case of stolen goods , and any property found on such search 
shall be seized by the officer charged with the execution of such 
warrant, who shall bring the person in whose possession the same 
is found before some court of summary jurisdiction, to be dealt 
with according to law 

(6) For the purposes of this section, property shall be deemed 
to be m the possession or keeping of a person if he knowingly 
has it in the actual possession or keeping of any other person, or m 
any house, building, lodging, apartment, field, or place, open or 
inclosed, whether occupied by himself or not, and whether the 
same is so had for his own use or benefit, or for the use or benefit 
of another 

(7) Articles which are public stores within the meaning of 
the Public Stores Act, 1875, and are not included in the foregoing 
description, shall not be deemed to be stores issued as regimental 
necessaries or otherwise within the meaning of section thirteen 
of that Act 

(8) It shall be lawful for the Governor-General of India or 
for the legislature of any colony, 2 on the recommendation of the 
Governor thereof, but not otherwise, by any law or ordinance 
to reduce a minimum fine under this section to such amount as 
may to such Governor-General or legislature appear to be better 
adapted to the pecuniary means of the inhabitants* 

(9) Every person who— 

(a) receives, detains or has m his possession any identity 
certificate, life certificate or other certificate, or official 
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document evidencing or issued in connection with the Part IV. 
right of any person to a military pension, pay or reserve — 
pay, or to any bounty, allowance, gratuity, relief, benefit ss 156, 
or advantage granted in connection with military service, A< 

as a pledge or security for a debt, or with a view to obtain 
payment from the person entitled thereto of a debt due 
either to himself or to any other person , or 

(b) without lawful authority or excuse (the proof whereof shall 
lie on the accused) has m his possession an} such certificate 
or document, or any certificate of discharge or any other 
official document issued in connection with the mobilisa¬ 
tion or demobilisation of any of His Majcst} 's forces or any 
member thereof, 

shall be liable on summary conviction to the like penalty as for 
an offence under subsection (1) of this section, and any such 
certificate or other document shall be deemed to be property 
within the meaning of this section 

Note. 

1 Hi is section applies also to natives of India and to the arms, &c , of 
Indian soldiers 

2 Tor definition of India, colony, court of summary jurisdiction , and horse, 
see ss 190 (21), (23), (35), (40) 

3 It was held in Laws v Read (63 L J (Q B) 683) that the ancst, without 
warrant, of a person found in possession of stores was lawful, even though the 
person was charged with and convicted of pun basing the stores from i soldier 
under subs (1), and that an action for false imprisonment m such a case would 
not lie 

4 This sub section is virtually repealed by the Criminal Evidence Act, 

1898, which enables persons charged with offences, and the wives or husbands 
of such persons, to give evidence subject to certain conditions, and supersedes 
all existing enactments authorising such persons to give evidence See R P 
80, and note 


156a If— Unau'ho 

nsed use of 

(1) any unauthorised person uses or wears any military decor- decorations, 

ation or medal, or medal ribbon, oi any badge, wound &c 
stripe, or emblem supplied or authorised by the Army 
Council, or any decoration, medal, or medal ribbon, 
badge, wound stripe, or emblem so nearly resembling 
the same as to be calculated to deceiv e , or 

(2) any person falsely represents himself to be a person who is 

oi has been entitled to use or wear any such decoration, 
medal, or medal ribbon, badge, wound stripe, or emblem 
as aforesaid , or 

(3) any person without lawful authority or excuse supplies 

or offers to supply any such decoration or medal as afore¬ 
said to any person not authorised to use or wear the same , 

such person shall be liable on summary conviction to a fine not 
exceeding twenty pounds or to imprisonment for a term not 
exceeding three months 

Provided that nothing in this section shall be deemed to prohibit 
the wearing or supply of ordinary regimental badges or any brooch 
or ornament representing the same 



564 


ARMY ACT 


Part IV* 


Jurisdiction . 


157*158 *57. Where a person subject to military law has been acquitted 

Person not to or convicted of an offence by a court-martial, he shall not be liable 
be tried to be tried again by a court-martial in respect of that offence 
twice 

Note 

\ conviction by court-mar till, if not confirmed, is of no validity, in such 
case, therefore, the accused has not been convicted, and may legally be tried 
again (Ch V, para 87, and s 54 (6)) 

In cases requiring confirmation by the King, and where such has been 
withheld, a rc trial is not to be ordered unless directions by His Majesty for 
such re-trial have been issued, in other cases where rc trial may legally take 
place, it should not be ordered until the Judge Advocate General has been 
consulted, if it is practicable to do so 

Wheie a court is not legally constituted and ha* no juiisdiction—as, for 
example, if the convening order is not signed, or is signed by an officer not 
authorised to convene such a court, or if the com t is composed of too few mem¬ 
bers, or if unqualified officers sit—it is no court at all The accused will not 
have been really tried, and may be tried again, even though the proceedings 
of such illegally constituted court have inadvertent l> been confirmed 

Where, however, a conviction is confirmed and then quashed, not for 
improper constitution of the court, but because the trial was uusat is factory— 
e g , because evidence was improperly admitted—the accused has stood a 
trial and cannot be tried again 

It is a general principle of English law that it does not permit a man to be 
tried twice in respect of the same offence, but the application of the rule is 
not always easy Where the same incident, or set of incidents, gives rise to 
two trials, the test for practical purposes, of whether the offence is “the 
same” offence would appear to be this —Could the accused have been lawfully 
convu ted at the first trial upon any charge then bitore the court of the offence 
charged at the second trial * If so, the second trial is illegal and void Thus 
on a charge of desertion, a man could, by virtue ot s 5b (3), be convicted of 
absence without leave, if he is acquitted generally, the acquittal applies to 
both offences, and he cannot subsequently be charged with absence (upon the 
same facts), if, however, the court, while acquitting him of desertion, convict 
him of absence without leav^, and this finding is not confirmed, he has not 
been acquitted of absence, and cm be charged again with that offence 

Where a man is re tried on the sunc charges, it is not usual to impose a 
more severe punishment than that aw irdcd on the first trial, and a continuing 
officer should exercise his powers of mitig ition, &c , when confirming the 
proceedings, if a greater punishment lias bun iwnded on the second trial 
Where a new trial is ordered, no officei may serve on it who sat on the former 
court, (R P 19 (D) (in)) 

This section only prohibits a second trial by court-martial after acquittal 
or conviction by court-martial \s to the legality of a civil trial after trial 
by court martial, sec s 162 


Liability to 158 —(1) Where an offence under this Act has been com- 
mrcspect^of nutted by any person while subject to military law, such person 
status may be taken into and kept in military custody, and tried and 
punished for such offence, although he, or the corps or battalion 
to which he belongs, has ceased to be subject to military law, 1 
in like manner as he might have been taken into and kept in 
military custody, tried or punished, it he or such corps or battalion 
had continued so subject 

Provided that where a person has since the commission of 
an offence ceased to be subject to military law, he shall not be 
tried for such offence, except in the case of the offence of mutiny, 
desertion, or fraudulent enlistment, unless his trial commences 
within three months 2 after he had ceased to be subject to military 
law. but this section shall not affect the jurisdiction of a civil 
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court m the case of any offence tuable by such court as well as Part JV # 
by court-martial, and the limitation of time imposed by this — 

proviso shall not apply in the case of a person who has been ss 

attached to or seconded for service with His Majesty’s military 15 
forces and has ceased to be subject to military law by reason 
only of the termination of such attachment or seconding 

(2) Where a person subject to military law is sentenced by 
court-martial to penal servitude, imprisonment, or detention, 
this Act shall apply to him 3 during the teim of his sentence, 
notwithstanding that he is discharged or dismissed irom His 
Majesty’s service, or lias otherwise ceased to be subject to military 
law, and he may be kept, removed, imprisoned, made to undergo 
lctention, and punished accordingly as if he continued to be Sub¬ 
ject to military law 

Note 

1 This section meets the case of a person who commits an offence agiinst 
this Act whilst subject to it, and tin n f ctsls to be subju t to it It applies 
where a charge is made that an olience has bi on committed, even if it < \, < ntu- 
illy proves th it the accusi d was innounl, {Marks v broi’lev I R T1S98] 

1 Q B 888) Such cases will occur, for eximph , when an officer n liriquislu s hj>. 
commission or is dismissed, when a soldier is discli irg< d, or tr md to th 
reserve, or transferred from tin Army to the Air Iorcu, or when i<s<ivists 
icturn home after a period of training Again, mrrnht is <>f th leuitori 1 
Army are constantly changing their status, as they are subject to rnihtuy law 
only in the cucuinstances stated in s 17b (6a) 

By subs (1), such a person, though he his ceised to be subject to militarv 
law even before discovery of the offence, may newrtheless be aiu ted, tiud 
and punished just as if he were still so subject, with the exceptions mentioned 
m the proviso bee specimen chaige sheet No 10\ p 7^4 

A sentence of dismissal or cashiering is not operative until piomulgited 
lherefore an oiheer sentenced to be dismissed who commits another oifent 
between tual and promulgation, can be tru d fur it under this section even ifl< r 
promulgation of the sentence of dismissal 

2 lhe proviso to subs (1) enacts that a person who since the commission ot 
the offence has ceased to be subject to military law can only be tiled withi i 
three months after he has ceased to be so subject, the three months will not 
be deemed to have expired if the trial has commenced within Ih it period 
(Ch V, para 12) An exception is made in the case of mutiny, dcscition ana 
Irmdulent enlistment, for which he can be tried at any tune, subject to the 
restrictions in s 161, and m the case of attached, &c , personae l returning 
to the Air Force Further exceptions are made by the R<s<iv< 1 oios Act, 

1882, s 26 (2) See also as to the Icrritorial Army, 1 R 1 Act, s 25 (2j 

When the three months have once expued, the oltender is protected, and 
his liability is not revived by his again becoming subject to military law 

3 Subs (2) deals with the case of a person who is tried and sentenced 
whilst still subject to military law It enacts that a sentence shall not be 
affected by the offender being discharged or dismissed, or otherwise ceasing 
to be subject to military law, but the Act applies only for the purpose o+ 
completing the sentence 


159 . Any person subject to military law who within or without Liability to 
His Majesty’s dominions commits any offence for which he is 
liable to be tried by court-martial, may be tried and punished for phceofctm 
such offence at any place (either within or without His Majesty’s ^nce ° f 
dominions) which is within the jurisdiction of an officer authorises 
to convene general courts-martial, and in which the offender may 
for the time being be, m the same manner as if the offence had been 
committed where the trial by court-martial takes place, and the 
offender were under the command of the officer convening such 
court-martial 


( 1210 ) 


X 
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Tart IV 

~ 160 No person shall be subject to any punishment or penalties 

160 162, under the provisions of this Act other than those which could have 
Parchment been inflicted if he had been tried in the place where the offence 

no increased was comm itted 
by tna’ else¬ 
where than 
offence com 
nutted 

liability to 161 A person shall not in pursuance of this Act be tried or 
punished lor any offence triable by court-martial committed 
tnne foMrial more than three years 1 before the date at which his trial begins, 
of offences except in the case of the offence of mutiny, desertion, or fraudu 
lent enlistment 2 , but this section shall not affect the jurisdiction 
of a civil court m the case of any offence triable by such court, as 
well as by court-martial, and where a soldier has served contin¬ 
uously m an exemplary manner 3 for not less than three years 
as a soldier of the regular forces he shall not be tried for any such 
offence of desertion (other than desertion on actrve service) 4 , or 
of fraudulent enlistment, as was committed before the commence¬ 
ment of such three years, but where such offence was fraudulent 
enlistment 5 all service prior to such enlistment shall be forfeited 6 
Provided that a sold er who has fraudulently enlisted during a 
period of re-engagement shall only forfeit the service rendered 
during such re-engagement, and that the Army Council may restore 
all or any part of the service forfeited under this section to any 
soldier who may perform good or faithful service or may otherwise 
be deemed bv the Army Council to merit such restoration of service 

NoTr 

1 The effect of this section is that on the expiration of three years from the 
commission of an offence, the oflenchr is free from being tried or punished 
under this \ct either by court maitnl, or bv his commanding officer, for anv 
off (nee except mutiny, desertion or frauduU nt enlistment It follows that 
where an accused person is charged with desertion commencing on a date 
more than three years before his trial begins, he cannot be found guilty under 
s 56 (3) of absence without leave from that date, but such absence must be 
restricted to a period not exceeding three years immediately prior to the com¬ 
mencement of the trial 

2 Mutiny may be tried at any time With regard to desertion and fraud 
ulent enlistment it is provided that except m the case of one of the greatest 
of all military offences—desertion on active service—an offender is not to be trial 
for the offence if he has served continuously in an exemplary manner for three 
years as a soldier of the regular forces 

3 In an exemplary manner This means that the man his had no entry 
in t^c* regimental conduct sheet for a continuous period of three years, K R 
o4S 

4 Active service bor definition, see s 189 

5 In the case of fraudulent enlistment, inasmuch as he has chosen to quit 
his old corps and enter into a new contract to serve for a further term of years, 
h< will be held to serve according to that contract 

b The service rendered prior to such fraudulent enlistment is forfeited, 
except that a soldier who fraudulently enlisted dining a period of rc engage¬ 
ment will only forfeit the service rendered during such re engagement Under 
the power given by the proviso to the section, the Army Council may restore 
the service so forfeited, and K R 246 gives authority for its restoration I he 
restored service will count for the purpose of reckoning service towards dis¬ 
charge or transfer ta the reserve 


of^imihary * 162.—(1) If a person sentenced by a court-martial in pursuance 
and civil y of this Act to punishment for an offence is afterwards tried by a 
iaw civil court for the same offence, that court shall, in awarding 
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punishment, have regard to the military punishment he may have Part IV. 
already undergone _ 

(2) Save as aforesaid, nothing in this Act shall exempt an ss 
officer or soldier from being proceeded against by the ordmar) 
course of law, 1 when accused or convicted of any offence, except 
such an offence as is declared not to be a crime for the purpose 

of the provisions of this Act relating to taking a soldier out of 
His Majesty’s service 

(3) If an officer— 

(а) Neglects or refuses on application to deliver over to the 

civil magistrate any officer or soldier under his command, 
who is so accused or convicted as aforesaid , or 

(б) Wilfully obstructs or neglects or refuses to assist constables 

or other ministers of justice in apprehending any such 
officer or soldier, 

such commanding officer shall, on conviction in any of His 
Majesty’s superior couits in the United Kingdom, or in a supreme 
court in India, be guilty of a misdemeanor 

(4) A certificate of a conviction of an officer under this section, 
with the judgment of the court thereon in such form as may be 
duected by the Army Council, shall be transmitted to the Army 
Council 

(5) Any offence committed by any such commanding officer 
out of the United Kingdom shall, for the purposes of the appre¬ 
hension, trial and punishment of the offender, be deemed to 
have been committed within the jurisdiction of His Majesty's 
High Court of Justice m England , and such court shall have 
jurisdiction as if the place where the offence was committed or 
the offender may for the time being be were in England 2 

(6) Where a person subject to military law has been acquitted 
or convicted of an offence by a competent civil court, he shall 
not be liable to be tried in respect of that offence under this Act 1 

Note 

1 This section, in effect, declares that the civil law annub suprciin , iu 1 
that a person subject to military law is not then by exempted from tlic civil 
law In the case of any civil offence serious enough to be exiled i “crime” 

—as to which see s 144-—he may be tried and punished by a civil comt, a i 1 
if such a court either convicts or acquits him he cannot be tried again untn i 
this Act for the same offence On the other hand, a person acquitted oi 
convicted of an offence by a court-martial may still be tried by a civil court 
for the same offence (if an offence against the civil law), but in such ease the 
civil court in awarding punishment must have regard to any punishment 
which the accused may already have undergone 

2 See also s 170 (3) 

3 If a N C O is convicted by a civil court, the case ib to be reported to an 
officer not below the tank of brigadier so that he mry consider whether it la 
desirable to recommend the reduction of the oik nder under s 183 (2), K R 573 

Evidence 

163 —(1) The following enactments shall be made with respect Regulation 
to evidence 1 in proceedings under this Act, whether before a civil ^ cuce 
court or a coart-martial, that is to say, 

(a) The attestation paper purporting 2 to be signed by a person 
on his be mg attested as a soldier, or the declaration 

T ? 


( 1210 ) 
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purporting 2 to be made by any person upon his re-engage- 
mcnt in any of His Majesty's regular forces, or upon any 
enrolment in any branch of His Majesty's service, shall be 
evidence of such person having given the answers 3 to 
questions which he is therein represented as having given 
r Ihe enlistment 3 of a person in His Majesty’s service 
inav be proved by the production of a copv of his attesta- 
lion paper purporting* to be certified to be a true copv 
by the officer having the custody of the attestation paper 
without pi oof of the handwriting of such officer, or of his 
having the custody of the paper 

(o) A letter, return, or other document respecting the service 1 
of any person m, or the discharge of any person from, 
any portion of His Majesty’s forces, 01 respecting a person 
not having served in or belonged to airy portion of His 
Majesty’s foiccs, if purporting 2 to be signed by or on 
behalf of a Secretary of State or the Army Council, or of 
the Commissioners of the Admiralty, oi of the Air Council, 
or by the commanding othcei of am portion of His 
Majesty’s forces, or of any of His Majesty’s slaps, to which 
such person appears to hare belonged, 01 alleges that he 
belongs or had belonged, shall be evidence of the facts 
si ittd m such letter, return, or otliu document 

(c) Copies purporting to be punted by a Government pnntei 
of King’s regulations, or regulations refeiied to in section 
one hundred and forty-two ot this Act ot royal warrants, 
of army circulars or oidcrs, ind of rules made by His 
Majesty, or a Secretary of State or the Army Council, 
in pursuance of this Act, shall be evidence of such regula¬ 
tions, io\al wan ants, army circulars or orders, and rules 

(6?) An aimv list or gazette purpoitmg to be published by 
authority, and cither to be printed by a Government 
printer or to be issued, if in the Unittd Kingdom, by 
His Majesty’s Stationery Office, and if in India, by 
some office under the Governor-General of India shall 
be evidence of the status and rank of the officers therein 
mentioned, and of any appointment held by such officers, 
and of the corps or battalion oi arm or branch of the ser\ ice 
to which such office!s belong 

(e) Any wariants or orders made in pursuance of this Act 
by any military authority shall be deemed to be evidence 
of the matters and things therein directed to be stated 
by or in pursuance of tins Act, and any copies of such 
warrants or orders purporting 2 to be certffied to be true 
copies by the officer therein alleged to be authorised by a 
Secretary of State or the Army' Council to certify the 
same shall be admissible m evidence 


f Paiagraph {)) ib repealed by the Reserve 1 oiccs \et, 1882, but sec S 24 (2 ) 
oi that Act ] 


(") Where a record is made m one of the regimental books 6 
in pursuance of any Act or of the King's regulations, 
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or otherwise in pursuance ot military duty, and purports 2 Part IV. 
to be signed 6 by the commanding officer or by the officer — 
whose duty it is to make such record, such record shall be *.163. 
evidence 7 of the facts thereby stated 
(h) \ copy of any record in one of the said regimental bocks 
purporting 2 to be certified to be a true copy by the officer 
having the custody 8 of such book shall be evidence of 
such record 

(/) A descriptive return within the meaning of this Act, pur¬ 
porting 2 to be signed 9 by a justice of the ptace, shall be 
cwdcncc of the matters therein stated 10 : 

(j) \Vhcie the proceedings are proceedings against an officer 
or soldier on a charge ot being a deserter or absentee 
without leave, and the officer or soldier has surrendered 
lumsclf into the custody of a provost marshal, assistant 
provost marshal or other officer, or any portion of His 
Majesty’s forces, a certifit ite 11 purporting 2 to have been 
signed by such provost mai shal, assistant provost marshal 
or other officer, or by the commanding officer of the por¬ 
tion of His Majesty’s forces to whom the suirender was 
made, and stating the fact, date, and place of such sur¬ 
render shall be evidence of the matters so stated 12 
(A) Wlicie the proceedings arc proceedings against an officer 
or soldier on a charge of being a deserter or absentee 
without leave, and the ollicei or soldier has been delivered 
into military custody by a police officer m charge of a 
police station in the United Kingdom, a certificate 13 
purporting 2 to be signed 14 bv such police officer, and stat¬ 
ing the fat t, date, and place of the surrender of the officer 
oi soldier shall be evidence of the matters so stated 
(/) Any document which would have been admissible in any 
proceeding under the Air Force Act by virtue of section 
one hundred and bixty-three of that Act shall in like man¬ 
ner and for the same purpose be admissible in evidence 
under this Act 

(m) Where an officer or soldier has been apprehended and on 
arrest taken to a police station in any place in any part 
of His Majesty’s dominions, or has on surrender been 
taken into custody at any such police station, then for 
the purpose of any proceedings against that officer or 
soldier, a certificate 15 purpoi ting 2 to be signed 16 by the 
police officer in charge of that police station, stating the 
fact, date, and place of arrest or surrender, shall be evi¬ 
dence of the matters so stated 

(2) For the purposes of this Act the expression “ Governmem 
printer ” means any printer to His Majesty, and in India any 
Government press 

Note 

1 See generally as to evidence of documents, Ch VI, paras 31-40, and a 
to the application of this section to proceedings under the TRF Act and 
the Rescive Forces Act, 1882, sec s 26 (2) of the former and s 27 (2) of the 
latter Act 

this section provider for the admissibility in evidence of a variety of 
documents or copies of documents u^ed m connection with military adminis¬ 
tration, but does not make them conclusive evidence, therefore cv uleiiti 
ma> be given to contradict them 
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Part IV A document purpoiting to be such a document a3 is specified in the various 
paras of subs (1) is upon mere production to the court pntna f acic evidence 
of the facts therein stated, but, of course, it is not admissible evidence that 
S 163 tht accused is the person to whom it relates, and evidence must be given on 
oath by a witness to prove th\t the accused is in fact the person referred to 
m the document If the accused disputes the identification, great cautio i 
is required as to the sufficiency of the evidence And if he disp ites thi 
accuracy or completeness of the bools, further evidence on the disputed 
points must be adduced 

Documents mule admissible in evidence by this section except those men 
turned in subs (1) (c) and ( d ) can only be received as such when produced by 
a witness on oath 

2 Put pui Luu, Ihi> csqussion means that if the piper appears to be 
certified or to be signed as mentioned in the paragraph, it can be accepted 
without tilling l witness to prove that it has been so ceitificd, signed, &c 
unless indeed some evidence is given to the contrary If iny evidence is 
pLoduced c istiiig a doubt on the authenticity of a document, the court should 
Lcquire evidence of the certificate or signature, &c , to be given by a witntss 

i In cases of fraudulent enlistment the enlistment may be proved by a 
cop\ of the attestation piper, but such copy must be signed by the ofheer 
h iving the custody of it, and not by a subordinate officer 4 for ” him , and if 
my question anses as to the signature or handwriting the on 'mil or duplicate 
must be pioduecd In cases of false answer on attestation a copy is not 
admissible in evidence, and the original or duplicate must be produced 

4 Paia ( b ) is limited to proof of the fact or length of service or date of 
discharge, it dots not assist proof of paiticular mcidents occurring during such 
service 

5 Vs to what bool s are recognised is “ regimental boohs ” see K R 1598 and 
Vpp \\V 

6 For the purpose of this paragraph it is import nit that the records in th< 
regimental boons shall be signed by the proper officci, nimely, the ofheer 
lequircd bv this Vet, bv the King’s Regulations, cr b\ his military dutv , to 
make the r< cord A record in books not being regimental books” is not 
made evidence 

7 The fact that a st ltunent is Lecordcd in a regime util book doc^ rot in ike 
it admissible in evidence if it is otherwise legal)> obj»etionablc, ^ g , if a 
court ol inquiry under s 72 be held befoie 21 clear d lys have expired, a iecord 
of its finding is l ladnn^ible 

S Such a copy cannot be certified b> mothci officer “for” tlic olfiar h o mg 
the custody of the book 

h -V descriptive return (V b O 1018) is admissible in cwdiiico, though 
not signed by the deserter or absentee, if not signed by the justice it is in¬ 
admissible 

10 When it is neecs irv to pioduce \ 1 O 1618 (descriptive retui i) in 
evidence before a couit raartid, the “particulars m the evidence on which 
the prisoner is committed” g iv t u on page 2 of the form should be previously 
examined If these particulars are found to contain anv statement regarding 
the iccmcd which, on the pounds of irrelevancy, would not be admissible as 
vi a vou evide ice before a court martial {e g , th t accused had been pre 
vioiisiy convicted, or that he was arresfid on suspicion of having committed 
somo other offence), or if containing an> alleged admission by the accused 
which might piejudice him on lus tri d, a copy ot the whole entry should be 
made and r< tuned by the O C unit to which the man belongs The entry 
on page 2 of the form, or such part of it as may be irrelevant or prejudicial 
as above, should then be pasted over, so that it may not come undei the notice 
of the court prior to the finding 

11 For form of certificate, see K R 5S6 (c) 

12 A statement in the certificate of lurrendor to the effect that the man was 
wearing civilian clothes is admissible as part of the fact of the surrender 

18 Ihe form of certificate is A 1' O 1617 

14 The ceitificatc must be signed by the officer indicated, aud not by 
another officer “for” him this paiagLaph is applicable only to cases of 
“surrender. ” 
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15 The following form of ccrtificitc will invariably be obtimcd from the Part TV 
police official cone ri ed, care being tiken th it no nrelcvant facts are recorded 

thereon — 

ss 

CcrtifiLdle tn acconlance alh action 163 (1) (m) of the 163-165 

Army Act 

I certify th it the person whose description is given b low was arrested 
(or surrendered) at {place), at {hour), on the d i> of , 19 

f No 

Regimental particulars of officer or J Rank 
sotdiei referred to \bovc i Nanw 

l Unit 
Ue 

lb lgbt 

t-v . ] Co npi< \it ii 

Description -j H U1 i 

Ev< s 

M irks 

Sign lturc of olficcr of police in eh u ^ ^ 
of police station where the abov 
named person was taken, or pi i< ed I (1 J1 c h irg< of 
in custody, on arrest or sum ndt r ) rc Stitmr ) 

16 Where it is necessary to pi ) 1 ir< evidence in the form of the certificate 

of apprehension or sum ndt r undei this par igraph sm h certificate can only be 
admitted as evidence when it < rabnets the < -.si ntial pirticnlars laid down In 
pirticular, it is essential that it should be let i illy b tl e police officer 

tn charge of tne stition win ic the recused pt r on w i trkui into ru^todv, nd 
that the police offi< cr should how on the ct r lm» it''th it ho is, in f let in charge 
of the stition 


164 Whenever any person subject to military law has been r vuVncaof 
tried by any civil couxt, the clerk of such court oi his deputy, IIoiim" 1 ' 10 * 
or other officer having the custody of the records of such court, acquittal 
shall, if required bv the commanding ohirer of such person, or 
by any other offeer, transmit to him a certificate setting forth 
the offence for which the person was lt*cd, together with the 
judgment or order of the court thereon, or if he was acquitted, 
the acquittal, and shall be allowed for such certificate a fee of 
three shillings Any such certificate shall be sufficient evidence 
of the conviction and sentence or of the order of the court or of 
the acquittal of the prisoner, as the case may be 


Note 

The object of thsertion is to facilitate the proof of a conv iction or acquittal 
by a civil court 

In hngland and Wales, under RuU 13 of the Cummal Appeal Rules, 1908, 
a (frtiftcate of conviction cannot isbue under this section in the case of any 
person convicted on indictment until ten days after the date of conviction, 
md where the person convicted appeals against the conviction or applies for 
1( ivc to appeal, not until the appeal or application has betn determined A 
pwson applying for a certificate of conviction is therefoic required to sitist/ 


Appeal, Royal Couits of Justice, London, W C 

165 The original proceedings of a court-martial, purporting 1 of 

to be signed by the president 2 thereof and being in the custodv £> n court-* 1 
of the Judge Advocate General, or of the officer having the lawful martml < 
custody 3 thereof, shall be deemed to be of such a public nature 1 
as to be admissible m evidence 6 on their mere production from 
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83 * 

165,166 


Prosecution 
ol otfi nocs, 
and recovery 
'tnd applica 
tion of fines 


such custody , and an) copy puiporting to be certified by such 
Judge Advocate General or his deputy authonsed in that behalf, 
or by the officer having such custody as aforesaid, to be a true 
copy of such proceedings or of any part thereof, shall be admissible 
m evidence without proof of the signatmc of such Judge Advocate 
General, deputy, or officer, and a Secretary of vStatc upon pro¬ 
duction of any such proceedings or certified copy, may, by warrant 
under his hand, 6 authorise the offender appearing therefrom to have 
been convicted and sentenced to any punishment, to be imprisoned 
ancl otherwise dealt with in accordance with the sentence m tin 
proceedings or certified copy mentioned 

Note 

1 Purporting Soe note 2 to s 185 

2 To be admissible m evidence miwr thi^ tion the pro< icdings must bo 
signed by the president, see R P 50 

3 As to the custody of courts m u tnl pion < u UP Ub-08 

4 Shall be deemed to be of such a public naf <u, ire Vc the I vuknce Act, 
1851, s 14, which makes i certificate ot tin document b\ the oMk t r having the 
custody of it admissible in evidence, and requin •> the olhr< r to turrn>h ct rtified 
copies upon payment of not more than 4 d for iwrv folio of 00 words, and 
enacts a punishment for false topics, ind for tin forgei\ of the olliccr’s sig 
nature or seal 

5 This section facilitates the proof ot trui u lions of comf mannl, In 
declaring that the proceedings or certified rnpii s tin n of shill be adrnissil)]* 
in evidence It is to be obs< ived, howcvn, th it tm the pm poses of pioving 
a previous conviction, in lddition to the in > hu linri ot tin proceedings 
evidence must be available to show the nlnilih ot th po on mentioned in 
the proceedings with the peison chived 

6 A Secretary of State, bv warrant under ms J aid Mu ohju t ol this is to 

avoid such difficulties as irosc m I u-uti u n t Mien s cast ( h VIII , 

para 21, note 7), where there is no doubt tli it in olfie. r 01 ^oleiur (onvictnl 
abroad has been properly convicted, but no pinpe r u ui mt has been sent 
home authorising his n tention m custody , nos 172 (4} md nob 


Summary and olJ’ti T > qal 1'ioct uiings 

166 —(1) A court ot summary jurisdiction ha\ing jurisdiction 
in the place where the offence was committed or in the palace w hen 
the offender may for the time being be shall have jurisdiction o\ ci 
all offences triable m a civil court under this Act, ext cpt am such 
offence as is declared by this Act to h< a misdemeanor, or to be 
punishable on indictment, and any oik nee within the jurisdiction 
of a court of summary jurisdiction may be prosecuted, and the 
fine and forfeiture in respect thereof may be recovered on summary 
conviction, in manner pio\ided by the Summary Juiisdiction 
Acts * 

(2) Any proceedings taken before a court of summary juris¬ 
diction in pursuance of this Act shall be taken in accordance with 
the Summary Jurisdiction A( ts so far as applicable 

(3) A court of summary jurisdiction imposing a fine in pur¬ 
suance of this Act may, if it seem fit, older a poition of such fine 
not exceeding one half to be paid to the informer 

(4) Where the maximum fine or imprisonment 1 which a court 
of summary jurisdiction in England, when sitting in an occasional 
courthouse, is authonsed by law to impose is lebfl than the mini* 
mum fin« or imprisonment fixed by thu Act, the court may 
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impose the maximum line or imprisonment which such court is Part IV 
authorised by law to impose, but if required by either party, — 
shall adjourn the case to the next practical petty sessional court ss 

(5) The court of summary jurisdiction in Iieland, 2 when hearing 167 
and determining a case arising under this Act, shall be constituted 

either of two or more justices of the peace sitting at some couit 
or public place at which justices are for the time being accus¬ 
tomed to assemble for tne purpose of holding petty sessions, or of 
some magistrate or officer sitting alone or with others at some 
court or other place appointed for the public admmistiation of 
justice and for the time being empowered by law to do alone an) 
act authorised to be done by more than one justice of the peace 

(6) Subject to the provision^ of this Act with regard to the 
payment to the informer, fine s and other sums recovered before 
a court of summary jurisduT on in pursuance of this Act shall, 
notwithstanding anything contained m any other Act if recovered 
in England, be paid into theExc bequer,and if recovered in Ireland, 2 
shall be applied in manner directed by the Fines Act (Ireland), 

1851, and any Acts amending the same 

Note 

1 Under the Summary Jurisdiction Acts, two justices, if not sitting m i 
petty session'll couitnouse, ha\c onl\ limited poweisof line ind imprisonment, 
and in some c ists sin h powers do not ext< nd to imposing the minimum fine or 
imprisonment fixed b> this Act In such i case they rnay, under this sub¬ 
section, impose the maximum fine oi imprisonment which they can impose 
m ordinary cases, \ e , 20i or 14 divs (Summary Jurisdiction Act, 1879, s 20 (7)) 

2 As regards the Irish I rcc State, see note 10 to s 190 

167.—(1) In Scotland, offences and fines which may be prose- Summary 
cuted and recovered on summary conviction may be prosecuted iT^t'and’ 
and recovered and proceedings under this Act may be taken at the 
instance of the procurator fiscal of the court, or of any person in 
that behalf authorised by the Army Council, or of any person 
authorised by this Act to complain 

(2) All fines under this Act m default of payment, and all 
orders made under this Act failing compliance, may be enforced 
by imprisonment for a term to be specified in the order or con¬ 
viction, but not exceeding three months, and the conviction and 
warrant may be in the form number three of Schedule K of the 
Summary Procedure Act, 1864 1 

(3) All fines and other sums recovered under this Act before 
a court of summary jurisdiction, subject to any payment made 
to the informer, shall be paid to the King's and Lord Treasurer's 
Remembrancer, on behalf of His Majesty 

(4) It shall be no objection to the competency of a person to 
give evidence as a witness in any prosecution for offences under 
this Act, that such prosecution is brought at the instance of 
such person 

(5) Every person convicted of an offence under this Act shall 
be liable m the reasonable costs and charges of such conviction 

(6) All jurisdictions, powers, and authorities necessary for 
the purposes of this Act are conferred on the sheriffs and their 
substitutes and on justices of the peace 
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Part IV (7) The court may make, and may also frum tune to tune alter 
— or vary, summary orders under this Act on petition by the pro- 
ss curator fiscal of the court, or such person as aforesaid, presented 
167-170 m comrQon form 


Noil 

1 The Summaiy Procedure Act, 1864, was repealed by th^ Summary 
Jurisdiction (Scotland) Act, 1908, and the form of conviction will now be m 
accordance with the provisions of that Act, see s 53 thcrcol 


S = y, s 168 All offences under this Act which ma> hi prosecuted, 
in Ible of and all fines under this Act which may be reco\eiui on summai) 

mn\iulds* convlc f 1 o n » and all proceedings under this Act which may be taken 
India'’ arid ’ before a court of summary jurisdiction, may be prosecuted and 
the coknucs recovered and taken in the Isle of Man, Channel Islands, India, 
and any colony 1 in such courts and in such manner as may be from 
time to time provided therein by law, or if no express provision is 
made, then in and before the courts and m the manner in which 
the like offences and fines may be prosecuted and recovered and 
proceedings taken therein by law or as near thereto as circum¬ 
stances admit 


Noil 

1 For definitions of India and colony see s 190 (21), (23) 


Tower of 
Governor- 
General of 
Tndn ind 
legislature 
of colony as 
to fines 


169 It shall be lawful for the Governor-General of Tndia, and 
for the legislature of any colony, to provide by law for reducing 
any fine directed by this Act to be recovered on summary con¬ 
viction to such amount as may appear to the Governor-General 
or legislature to be better adapted to the pecuniary means of the 
inhabitants, and also to declare the amount of the local currenc} 
which is to be deemed for the purposes of this Act to be equivalent 
to any sum of British currency mentioned in this Act 


Projection of 170 — (1) \ny action, prosecution, or proceeding against 
actuisundcr an y person for any act done in pursuance or execution or intended 
Aa execution of this Act, or in respect of any alleged neglect or default 

in the execution of this Act, shall not lie or be instituted unless 
it is commenced within six months next after the act, neglect, 
or default complained of, or, in case of a continuance of injury or 
damage, within six months next after the ceasing thereof 

(2) In any such action tender of amends before the action 
was commenced may, in lieu of or in addition to any other plea, 
be pleaded If the action was commenced after such tender, or 
is proceeded with after payment into court of any money in 
satisfaction of tlie plaintiff's claim, and the plaintiff does not 
recover more than the sum tendered or paid, he shall not recover 
any costs incurred after such tender or payment, and the defen¬ 
dants shall be entitled to costs, to be taxed as between solicitor 
and client, as from the time of such tender or payment, but this 
provision shall not affect costs on any injunction in the action 

(3) Every such action, and also every action agamst a member 
or mmister of a court-martial in respect of a sentence of such court, 
or of anything done by virtue or in pursuance of such sentence* 
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shall be brought in one of His Math's superior courts in the Part IY 
United Kingdom (which courts shall have jurisdiction to try the — 
same wherever the matter complained of occurred) or m a supreme ss 
court in Incua, or in any Colonial couit of superior jurisdiction, 170 172 . 
provided the matter complained of occurred within the jurisdiction 
of such Indian or Colonial court respectively, and m no other 
court whatsoever 


Note 

With respect to actions for damages and other proceedings against officers 
acting without jurisdiction or in excess of their jurisdiction, see Ch VIII, 
para 30 This section prevents any such action or other proceeding being 
instituted after the expiration of six months from the date of the act or default 
complained of See Ch VIII, para 62 

Actions can be brought in courts at home in respect of acts done abroad 
Sec Ch VIII, paras 32, 33 


Miscellaneous 

171. Any power or jurisdiction given to, and any act or thing r vcrciseof 
to be done by, to, or before any person holding an}/ military office rTtc?m 
may be exercised by, or done by, to, or before any other person holder ot 
for the time being authorised in that behalf according to the 
custom of the service, or according to rules made under section 
seventy of this Act 

Note 

The object of this section is to prevent any legal difficulties arising from the 
usage of the army relating to the delegation of authority by one oiheer to 
another For instance, a leport which is rbrected bv tins Act to bt made to 
a general officer or to an officer having power to convene or confirm courts- 
martial may be addressed to the staff officci, adjutant, or other person to 
whom such reports are usually addressed Sec also R P 131, and note 1 
to s 172 

172—(1) Where any order is authorised by tins Act to be Provisions*is 
made by the Army Council, or by the Commander-m-Chief or nnJTidcibof 
Adjutant-General of the forces in India, or by any general or other null* irv 
officer commanding, such order may be signified by an order, ^thontics 
instruction, or letter under the hand of any officer authorised to 
issue orders 1 on behalf of the Army Council or such Comma nder - 
m-Chief, Adjutant-General, or general or other officer commanding, 
and an order, instruction, or letter purporting to be signed by any 
officer appearing therein to be so authorised shall be evidence of 
ins being so authorised 

(2) The foregoing enactment of this section shall extend to 
any order or direction issued m pursuance of this Act in relation 
to a military convict or military prisoner or soldier undergoing 
detention, and any sucli order or directions shall not be held 
void by reason of the death or removal from office of the officer 
signing or ordering the issue of the same, or by reason of any 
defect in such order or directions, if it be alleged in such ordei 
or directions that the convict or prisoner or soldier has been con- 
v icted, and there is a good and valid conviction to sustain the order 
or directions 2 

(3) An order in any case if issued m the prescribed form 3 shall be 
valid, but an order deviating from the prescribed form if otherwise 
valid shall not be rendered invalid byreasononly of such deviation 2 
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Part IV (4) Where any military convict or military prisoner err soldiei 
— undergoing detention is for the time being in custody, whether 
ss military or civil, in any place or manner in which he might legally 
172,173. ^ kept in pursuance of this Act, the custody of such convict or 
prisoner or soldier shall not be deemed to be illegal only by reason 
of any informality or error in or as respects the order, warrant, 
or other document, or the authority by or m pursuance whereof 
such convict or prisoner or soldier was brought into or is detained 
m such custody, and any such order, warrant, or document may 
be amended accordingly 4 

(5) Where a military convict, or a military prisoner, or a 
soldier undergoing detention, or a person who is subject to military 
law and charged with an offence, is a prisoner or soldier in military 
custody, and for the purpose of conveyance by sea is delivered 
on board a ship to the person in command of the ship or to any 
other person on board the c hip acting under the authority of the 
commander, the order of the military authority which authorises 
the prisoner or soldier to be conveyed by sea shall be a sufficient 
authority to such person, and to the person for the time being in 
command of the ship, to keep the said prisoner or soldier in custody 
and convey him m accordance with the order, and the pnsoncr or 
soldier while so kept shall be deemed to be kept m military custody 

Norr 

1 The object of this subsection is similar to tint of s 171 It will allow 
orders of a general or other officer to be signal by the staff officer or adjutant 
as authorised by the custom of the scivux hut the conhimation of courts- 
martial, and warrants or other documents id iting to imprisonnu nt or deten¬ 
tion or the infliction of other punishment must be signed bv the officer 
himself So, too, must an otekr convening a field genet d couit-martial 

2 Subs (2) and (3) arc introduced with a view to prevent military pro¬ 
ceedings from being rendered void by ineieh technical objections 

3 Prescribed form See R P 133 

4 This subsection is introduced foi the ime object as subs (2) and (3) 
These subsections would probably not meet a c ise where the order, warrant, 
or document is issued by a person havinv no authority to issue it In such a 
case it will be advisable to procure a v\ arrant from, a Secretary of State under 
s 165 


Fl se°of sick 173* If any soldier on furlough is detained by sickness or 
case o sick 0 ^j ier casua ityi rendering necessary any extension of such furlough 
in any place, and there is not any olficer in the performance of 
military duty of the rank of captain, or of higher rank, within 
convenient distance of the place, any justice of the peace who is 
satisfied of such necessity may grant an extension of furlough 
for a period not exceeding one month 2 , and the said justice shall 
by letter immediately certify such extension and the cause thereof 
to the commanding officer of such soldier, if known, and if not, 
then to the Army Council The soldier may be recalled to duty 
by his commanding officer or other competent military authority, 
and the furlough shall not be deemed to be extended after such 
recall but, save as aforesaid, the soldier shall not in respect of 
the period of such extension of furlough, be liable to be treated 
as a deserter, or as absent without leave 


Note 


1. A soldier who makes a false statement to an officer or justice in respect oi 
extension of his furlough may be tried and punished by court-martial ,3 27 (4), 
2* See K R 1518—9, 
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174.—(1) When a person holds a canteen under the authority Tait IV 
of a Secretary of State or the Admiralty, it shall be lawful ioi — 

any two justices within their respective jurisdictions to grant, ss 

transfer, or renew any licence for the tunc being required to 174> 174a 
enable such person to obtain or hold any excise licence for the °* 

sale of any intoxicating liquor, without regard to the time of 
year, and without regard to the requirements as to notices, 
certificates, or otherwise, of any Acts for the time being in force 
affecting such licences, and excise licences may be granted to 
such persons accordingly 

(2) For the purposes of this section the expression licence 
includes any licence or certificate for the time being required 
by law to be granted, renewed, or transferred by any justices of 
the peace, in order to enable any person to obtain or hold any 
excise licence for the sale of any intoxicating liquor 

Notl 

This section now applies only as regards Noithcm hxlmd, hiving been 
repealed as regards England in 1902, and as regaids Scotland in 1903 

Under the provisions of s 111 (2) (/) ot the I icensing (Consolidation) 

Act, 1910, and s 50 of the Licensing (Scotl md) \ct, 1903, excise licences for 
military c inteens may be granted m 1 nghnd and Scotland without a justice’s 
licence or certificate to any persons holding c inteens under the authority of a 
Secret lry of State 

174 v Notwithstanding anything in the Disorderly Homos ikeofrccrea 
Act, 1751, or in any similar enactment contained in any other 
Act whether public, general or local or personal, or in the Theatres licence 
Act, 1843, where a recreation room is managed or conducted 
under the authority of a Secretary of State or the Admiralt\, 
it may be used for public dancing, music, or other public enter¬ 
tainment of the like kind or for the public performance of stage 
plays, without am licence in pursuance of those Acts, or either 
of them 


Pari V Part V. 

APPLICATION OF MILIIVRY LAW, SAVING 
PROVISIONS, AND DEhlNlTIONS 


Introductory Note as to Application of Military LatV 

1 Persons subject to military law arc divided bv this part of the Vet into Apphcat on 

(I) persons so subject as officers and (2) persons so subject as soldiers ofmihtiry 

law 

2 The expression officer” is defined m s 190 (4) as meaning an officer Persons sub 

commissioned or in pay as an officer in His Majesty’s forces, oi any arm.jcctto 
branch, or part thereof, and as also including— military law 

, t as officers 

(а) \ person who, by virtue of his commission, is appointed to anv 

department or corps of His Majesty’s forces, or of any arm, branch, 
or part thereof, 

(б) A person whether retired or not, who, by vircue of his commission 

or otherwise, is legally entitled to the style aud rank of an officer of 
His Majesty’s forces, or of any arm, branch, or part ^hereof, and 
(i c) Any officer of His Majesty’s naval or air forces who is for the Pme 
being subject to military law 
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Persons sub 
jcct to 
militaiy 
1 iw as 
s Metiers 


Pu sons not 
belonging 
to His 
Majesty’s 
forces 
subject to 
military law 
as soldiers 


Officers holding honorary commissions are included m the definition of officer 

Fvcry officer, as so defined, is not necessarily subject to military law Ihe 
persons subject to military law as officers are —* 

(1) Officers of the regular forces on the active list, and officers not on the 

active list if employed on military service under an officer of the 
regular forces (s 175 (1)) also officers of His Majesty's Air Force 
attached to, or seconded for service with, the regular forces, subject 
to certain modifications contained m this Act, (ss 175 (1a) and 
179a), 

Ihe meaning of the “active list” must be ascertained by reference to the 
Pay Warrant Under the Warrant now in force the active list is comprised 
of officers of the regular forces, whether on full pay, half pay, or otherwise, 
prior to their retirement, and does not include officers who have retired and 
are subsequently recalled to seivice under article 521, or re employed under 
article 504, P W (P W 21 ) 

The expression “ regular forces ” means the British and Indian forces, the 
Royal Marines, soldiers of the reserves when called out on permanent service, 
and forces raised in a colony b> direct order of His Majesty, such as the Royal 
Malta Artillery Certain modifications of the Act, in its application to the 
Ro\al Marines and Indian iorces, are contained in ss 179 and 180 

(2) Officers of the Territorial Army and the Territorial Army Reserve in 

the circumstances mentioned ms 175 (2) and (3 a), 

(3) Officers of forces raised out of the United Kingdom and India and 

serving under an officer of the regular forces (see s 175 (4)), 

(4) pLrsons who under the orders of the Army Council oi of the Governor- 

General in India accompany in an official capacity any of Uis 
Majestv's troops on actm service m any phee, with the qualifica¬ 
tion that such a person if a native of India will be subject to Indian 
military law (see s 175 (7) and note), 

(5) Persons accompanying a force on active service and holding from the 

commanding officer of the force pisses entitling them to be treated 
as officers (see s 175 (8) and note), 

(6) Officers belonging to the Reserve of Officers, and the Indian Ann\ 

Reserve of Officers, or the Army in India Reserve of Officers, in the 
circumstances mentioned in paragraphs (10) and (9) respectively of 
s 175 (see also the Pav Warrant), 

(7) Officers of the Militia (sec s 175 (10)), 

(8) Officers of forces raised in India or a colony when attached to or doing 

duty with troops in the United Kingdom in the circumstances 
mentioned in s 175 (11), 

(9) Officers of a force raised m India or a colony to which the Army Act 

is applied by the law of India or the colony, &c (s 175 (12)) 

Ihf Act further makes provision with respect to officers of the Volunteers, 
but as this force is not now raised it is unnecessary to summarize those pio- 
\ isions of the Act 

1 The persons subject to military law as soldiers are set out in s 176 (q v ) 
Hu provisions, however, respecting the men of the Volunteers, arc not at present 
important, as this force is not now raised in the United Kingdom 

It is to be obscived that the expression “soldier” includes warrant officers 
and non commissioned officers (s 190 (5) and (6)), subject, however, to the 
special provisions with respect to them in ss 182 and 183 

It is further to be noted that m spite of the limitations contained in s 176 
(5) a man of the Army Reserve (including the Militia) is, in a modified way, 
at all times subject to military law, inasmuch as he is liable to be tried bv 
a court-martial under s 6 of the Reserve Forces Act, 1882, for the offences 
mentioned in that section, which are failure to attend at any place when 
required, insubordinate behaviour to superior officers, and non-compliance 
with the regulations for the payment or government of the force 

4 It will be observed that the above summary includes amongst the persons 
subject to military law certain civilians When troops are on active service 
it is absolutely necessary for the sake of military operations and discipline 
that civilians who accompany them should be under the control of military 
officers and tribunals 

The only modification in the application of the Act to persons who do not 
belong to His Majesty’s forces which requires notice here is that such persons 
cannot be punished by a C O (s 184 (2)) 
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5 As to the trial and punishment of a person who, or whose corps, has 
ceased to be subject to military law since the commission of the offence, see 
s 15S and noU 


Persons subject to Military Law 

175 The persons in this section mentioned are persons subic ct 
to military law as officers, and this Act shall apply accordingly 
to all the persons so specified , that is to say, 

(1) Officers of the regular forces on the active list, within 

the meaning of any Royal Warrant for regulating the 
pay and promotion of the regular forces, and officers 
not on such active list who are employed on military 
service under the orders of an olficer of the regular forces, 
who is subject to military law 

(1a) Any officer of His Majesty’s air force who is attached 
to, or seconded for service with, the regular forces, 
subject, however, to the modifications 1 contained in this 
Act 

(2) Officers who are members of the permanent staffs of any 

of the auxiliary forces, and are not otherwise subject to 
military law 

[Paragraph (3) repealed by T A & M Act , 1921 ] 

(3\) Officers of the tcmtorial aimy, otlici than men bers cf 
(he permanent staff, if oil the active list at all times 
and if on the teiritoral army resei\e, at any time when 
they are doing duty with any body of troops for the time 
being subject to military law or are ordered on any dutv 
or service for which as such reserve officers they are liable 

(4) All such persons not otherwise subject to military law as 

may be serving in the position of officers of any troops 
or portion of troops raised by order of His Majesty beyond 
the limits of the United Kingdom and of India, 2 and serv¬ 
ing under the command of an officer of the regular forces 
Provided that nothing in this Act shall affect the 
application to such persons of any Act passed by the 
legislature of a colony 

(5) Officers of the volunteers, whenever in actual command 

of men who are m pursuance of this Act subject to military 
law, or when their corps is on actual military service 

(6) Any officer of the volunteers, whether in receipt of pay or 

otherwise, during and m respect of the time when with 
his own consent he is attached to or doing duty with any 
body of troops for the time being subject to military law, 
whether of the regular or auxiliary forces, or with his own 
consent, is ordered on duty by the military authorities 

(7) Every person not otherwise subject to military law who, 

under the general or special orders of the Army Council 
or of the Governor-General of India, accompanies m an 
official capacity equivalent to that of officer any of His 


Part V 


Trial of per¬ 
sons who 
have ceased 
to be subject 
to military 
law 


8.175. 

Persors sub 
jeet to 
imhtaivlaw 
asofhceis 
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Part V. Majesty's troys on active service m any place, subject 

— " to tins qualification, that where such person is a native 

ss, of India he shall be subject to Indian military Jaw as an 

175, 176 officer 4 

(8) Any person, not otherwise subject to militdiy law, accom¬ 

panying a force on active service, who shall hold from the 
commanding officer of such force, a pass, revocable at 
the pleasure of such commanding officer, entitling such 
person to be treated on the footing of an officer 4 

(9) The persons holdn g commissions as officers in the Indian 

army reserve of offic rs or the Army m India reserve of 
officers when such officers are called out in any military 
capacity 

(10) Any reserve officer within the meaning of the Royal 
Warrant regulating the composition of the reserve of 
officer^, if an officer holding a commission as officer 
in the militia at all times, and if not holding such a com¬ 
mission when he is ordered on any duty orserv ice for which, 
as such icserve officer, he is liable 5 

(11) All of ha rs belonging to o force raised in India or a colony, 
when attached to or doing duty with any portion of the 
regular, reserve, or auxiliary forces in the United Kingdom 

(12) Ml officers of a force raised in India or a colonv to which 
this Act is, m whole oi in part, applied by the law of India 
or the colony, nt such times and subject to such adapta¬ 
tion^, modifications, and exceptions as may be specified 
in such law 


bon: 

1 Mvilifications Srv s 179 a 

Z Thib is not nn int to mtliuh strictly colonial foiccs, blit only forces 
rnsidat the Impcinl (\prnse sr< Cli XI, pai i 81 Sr c also s 170 (3) and 
note \s to strictly colonial forci s, see s 177 

1 Sec s IS 1 for spunl pu>\lsions applicable to paeons made subject to 
militarv liw by thn> p iragr iph 

1 P iras (7) md (8) Ihrxc paiagiaphs make certain persons subject to 
military law is ottcers wlm would otherwise be subject under s 17b (10) 
to trial and pnnishnnnt as sold u is I he fust extends to persons attached to 
i military expedition b\ order of the Army Council or the Governor Genual 
of India in a diplomatic, scientific, oi other official capacity Ihc second 
would apply to persons like contractors or newspaper correspondents, wlio 
obtain passes from the commanding officer of the force directing them to be 
trr a ted as officers It will be observe d that an official of the Governor General, 
v i o is i native of Indi i, will be subject to Indian military law Sees 180 (2) 

5 Under this p iragrapk an officer of the Militia is at all times subject to 
military law Other officers of the Reserve of Officers (which includes the 
Supplementary Reserve) are so subject when ordered on any duty or strvice 
for which, as reserve offners, they are liable, and in addition they become 
subject to mihtarv law m the circumstances stated in the concluding part of 
s 175 (1), that is to say, when employed on military service under the orders 
of an officer of the regulir forces who is himself so subject 


Persons sub 176 the persons in this section mentioned are persons subject 
nVmanhw to ^btaiy law as soldiers, and tins Act shall apply accordingly 
as soldiers to ill the persons so specified , that is to say, 

(1) XII soldiers of the regular forces 

(1 \) AH airmen of the air force who are attached to the regular 
forces, subject, however, to the modifications 1 contained 
m tins Act 
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(2) All non-commissioned officers and men of the permanent Part \ 

staff of any of the auxiliary forco 2 who are not otherwise — 
subject 3 to military law s 176. 

(3) All non-commissioned ofhccrs and men serving m a force 

raised by order of His Majesty beyond the limits of the 
United Kingdom and of India, 4 and serving under the 
command of an officer of the regular forces 

Provided that nothing in this Act shall affect the appli¬ 
cation to such non-commissioned officers and men of any 
Act passed by the legislature of a colony 

(4) 6 All pensioners not otherwise subject to military law who 

are employed m military service 0 under the orders of 
an officer of the regular forces 

(5) 6 All non-commissioned officers and men belonging to the 

army reserve force 7 — 

(a) When called out for training and exercise , and 

(&) When called out for dut\ m aid of the civil power , 
and 

(c) When called out on permanent seivice , and 

( d ) When employed in military service 6 under the orders 

of an officer of the regular forces 

[Paragraph (6) repealed by T A & M Act , 1921 ] 

(6 \) All non-commissioned ofneers and men belonging to the 
territorial army— 

(a) When they are being trained or exercised either alone 

or with any portion of the icgular forces or other¬ 
wise , and 

(b) When attached to or otherwise acting as part of or 

with any icgulai forces , and 

(c) When embodied , and 

id) When called out for actual military service, for 
purposes of defence in pursuant e of any agreement 

[Paragraph (7) repealed by T A &• HI Act, 1921 ] 

(8) All non-commissioned officers and men belonging to the 
volunteer forces of the United Kingdom— 

(a) When they are being trained or exercised with any 

portion of the regular forces , and 

( b ) When they are attached to or otherwise acting as 

part of or with any regular forces , and 
{c) When their corps is on actual military service 
Provided that it shall be the duty of the commanding 
officer of any part of the volunteer force not in actual 
military service, when he knows that any non-commis¬ 
sioned officers or men belonging to that force are about 
to enter upon any service which will render them subject 
to military law, to provide for their being informed that 
they will become so subject, and for their having an 
opportunity of abstaining from entering on that service : 
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(8a) All non-commissioned olliccrs and men belonging to a 
force raised in India or a colony when attached to or 
otherwise acting as part of or with any portion of the 
regular, reserve, or auxiliary forces in the United King¬ 
dom 

(9) 8 All persons who are employed by or are in the service of 

any of His Majesty's troops when employed on actrve 
service, and who are not under the former provisions of 
this Act subject to military law 

(10) 8 All persons not otherwise subject to military law 9 who 

are followers of or accompany 10 His Majesty's troops, 
or any portion thereof, when employed on active service, 
subject to this qualification that, where any such persons 
are emplo\ed by or arc followers of, or accompany any 
portion of, His Majesty’s forces, consisting partly of His 
Majcstv’s Indian foiccs subject to Indian military law, 
and such persons are natives of India, they shall be subject 
to Indian military law 

(11) All non commissioned officers and men belonging to a force 

raised in Ind*a or a colony to which this Act is, in whole 
or in part, applied by the law of India or the colony, at 
such time and subject to such adaptations, modifications, 
and exceptions as may be specified in such law 


Nor?. 

1 Modifications St c s 17t> \ 

2 Sees 181(2) 

3 Olnera>ise subject, C*c Soldiers uf the lcgulai foices posted to the per 
mincut stiff of the nixdnry foices would be “otherwise” (t e , as being in the 
wgular forces) subject to military law 

\ This is not intended to include ‘-tuetly colonial forces, but only forces 
i Used at the Impend expense, who c maintenance is voted innually b> 
Parliament It might, however, no doubt extend to a ioice i used under a 
eolonial Act, but under Impend control But strictly colonial forces 
arc dealt with by s 177 See further Ch XI, para 8J 

5 Sec s 178 

6 Military service 1 he tu.rn “imlitaiy service” as here used cannot be 
satisfactorily delnicd without relation to the special circumstances of each 
particular case In no circumstam es, therefore, should a pensioner or 
icscrvist be considered as subject to military law under the provisions of 
paras (4) and (5) ( d ) unless a definite decision to that effect ha^ been obtained 
from the Army Council 

It has been decided that paid pension*" i lccruitcrs arc in “military service” 
within the meaning of para (4) 

7 \s to the power to try by court martial a man of the Army Reserve who 
on two consecutive occasions fails to complv with the regulations respecting 
pay, or f ids to attend at an appointed place, or is insubordinate to a superior 
officer, oi obtains pay by any fraudulent means, oi fails to comply with the 
regulations for the government of the forces, sec s 6 of the Reseive Forces 
Act, 1882 

8 Paras (9) and (10) See s 184 for special provisions applicable to persons 
made subject to military law by these paragiaphs 

9 See note 4 to s 175, under which some of the persons indicated heic might 
be subject to mdiUry law “as officers ” 

10 Members of the crew of a transport hired by the Government would not 
be persons “acmmpan> Ing, &c. M 
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177 Where any force of volunteers, or of militia, or any other Part V 
force, is raised in India or in a colony, 1 any law of India or the — 
colony may extend to the officers, non-commissioned officers and ss 
men belonging to such force, whether within or without 2 the limits *77, 178 
of India or the colony , and any such law may apply, m relation t £ c 
to such force and to any officers, non-cornmissioned officers, and colonial 
men thereof, all or any of the provisions of this Act, subject to g^jecu^ 
such adaptations, modifications, and exceptions as may be speci- military law 
fied in such law, and where so applied this Act shall have effect in ^ ]( J® r c s ers or 
relation to such force subject to such adaptations, modifications, ie 
and exceptions as aforesaid , and where any such force is serving 
with part of His Majesty's regular forces, 3 then so far as the law 
of India or the colony has not provided for the government and 
discipline of such force, this Act and any other Act for the time 
being amending the same shall, subject to such exceptions and 
modifications as may be specified m the general orders of the 
officer, whether military or air force, not below the rank of colonel 
or group captain, commanding His Majesty's forces with which 
such force is serving, apply to the officers, non-commissioned 
otficers and men of such force, m like manner as they apply to 
the officers, non-commissioncd officers, and men of the regular 
forces 

TL Ins section shall not apply to any officer belonging to any 
such force when attached to or doing duty with, or to any non¬ 
commissioned officer or man belonging to any such force when 
attached to or otherwise acting as part of or with, any portion of 
the regular, reserve, or auxiliary forces in the United Kingdom 4 

Note 

1 For dt fimtions of India Tnd colony we s 190 (21), (23) 

this section applies to what may be tcirned strictly colonnl forces, that is 
to say, forces raised on the responsibility of the government of the colonv 
Colonial legislatures can apply the whole of the Army Act, or any part of it, 
to the forces of the colonv, subject to such adaptations as may be necessary 
to make them applicable 

2 So long as such forces are within the colony their discipline can be pro¬ 
vided for by the law of the colony This section removes any doubts as to 
whe ther that law would apply to such forces when outside the limits of the 
colonv 

3 In order to prevent difficulties arising from deficiencies of the colonial law 
in cases where the colonial forces are serving with the regular forces, the 
section provides that such deficiencies may be remedied by the application 
of the Army Act, subject to any modification made by general orders of the 
officer, whetlur military or air force, not below the rank of colonel or group 
< iptam, commanding the regular forces in question 

l This section shall not apply , &c The effect of this provision is that 
where the Army Act applies to colonial forces serving with the regulars (see, 
for instance, s 175 (11) and s 176 (8a)), it will apply to them as if they 
wen 


173 When officers, non-commissioned officers, and men belong- Mutual reia- 
i n t t o the auxiliary forces, or any reserve officers, or retired officers, firfo roesand 
or any pensioners, 1 are subject to military law in pursuance of auxiliary 
this Act, and when non-commissioned officers and men belonging forccs * 
to the reserve forces 2 are subject to military law m pursuance of 
this Act, otherwise than when called out on permanent service, 
such officers, non-commissioned officers, men and pensioners shall 
be subject to this Act 3 m all respects 4 as if they were part of the 
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regular forces, and the provisions of this Act shall be construed as 
if such officers, non-commissioned officers, men and pensioners 
were included m the expression " regular forces “ Provided that 
nothing in this section contained shall affect the conditions of 
service of any officer, non-commissioned officer, or man, or of 
any pensioner 


Note 

1 Officers of the auxiliary forces, if on the active list, are subject to military 
law at all times (s 175 (2) (3a)), N C Os , and min of the auxiliary forces 
and pensioners are so subject in cases specified in s 17b (4), (bA), (8) As to 
reserve officers, see s 175 (10), and as to retired officcis see the latter part of 
s 175 (1) 

2 N C Os , and men of the Army Reserve are subject to military law in 
cases specified in s 170 (5), when called out on permanent service they actually 
“form part of” the regulir forces (s 190 (8), Rr erve I orces Act, 1882, 
s 14 (2)) Consequently this contingency is omitted from the provision that 
thev shall be subject to the Act “as if they weie” part of such toice 

1 As to command, rank and precedence of the officers mentioned m this 
section, see s 71, and K R 170, et seq 

4 Under s 15S a member of the Territorial Army who has ceased to be sub 
ject to military law can, within thiee months afteiw irds, be trial by court- 
martial for an ofitnee committed whilst he was so subja t Sec also 1 K l 
\ct, s 25 (2) 

179 In the application of this Act to His Majesty’s Ro\al 
Marines the following modifications shall be made — 

(1) Nothing m this Act shall prejudice any power of the Admir¬ 

alty 1 to make Articles of War for the Royal Mannes or 
otherwise prejudice the authority of the Admiralty over 
the Roval Marines or confer on any officcis who are not 
officers ol the Royal Marines anv greater authority to 
command the Royal Marines than they have heretofore 
used , and a general court-martial 2 for the trial of an 
officer or man in the Royal Marines shall not be convened 
except by an officer authorised by a warrant from the 
Admiralty in pursuance of this section, and except that, 
where such officer or man while subject to this Act is 
seivmg beyond the seas with any other portion of the 
legular forces, and m the opinion of the general or other 
officer commanding those forces (such opinion to be stated 
in the order convening the court and to be conclusive), 
there is not present any officer authorised by warrant 
from the Admiralty to convene a general court-martial, 
a gener il court-martial convened by such general or other 
officer, if authorised to convene general courts-martial, 
may ti y such officer or man 

(2) A district court-martial for the trial of a man in the Royal 

Marines may be convened by any officer having authority 
to convene a district corn t-martial for the trial of any 
soldier of any other portion of the regular forces 

(3) 3 Any power in relation to the convening of courts-martial, 

or ol authorising an officer to convene courts-martial, 
or to delegate the powers of convening courts-martiai, 
or of confirming the findings and sentences of courls- 
martial, or otherwise in relation to courts-martial, which 
under this Act His Majesty may exercise by any warrant 
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or warrants, may be exercised m His Majesty’s name by 
a warrant or warrants from the Admiralty , and any such 
warrant may be addressed to any officer to whom any 
warrant of His Majesty can be addressed 

(4) 3 Any power vested by this Act in His Majesty in relation 

to the confirmation of the findings and sentences of courts- 
martial, or otherwise in relation to courts-martial, may be 
exercised by the Admiralty 

(5) 3 Without prejudice to any power of confirmation, the 

findings and sentences of any general or district court- 
martial on an officer or man of the Royal Marines may 
be confirmed by an officer authorised under this section 
to convene the same, or by any officer otherwise author¬ 
ised 4 under this Act to confirm the findings and sentences 
of general or district courts-martial, as the case may be, 
for the trial of any soldier of any other portion of the 
regular forces 

(fi) Any power vested m His Majesty by this Act in relation 
to the making of rules, or to any order with respect to pay 
or to any complaint m respect of an officer who thinks 
himself wronged, shall be vested in and exercised by the 
Admiralty, and the provisions of this Act respectively 
relating to such rules, orders, and complaints shall be 
construed, so far as respects the Royal Marines, as if 
“the Admiralty" were substituted for His Majesty, as 
well as for the Secretary of State and the Army Council 

(7) \nythmg required or authorised by this Act to be done 

by, to, or before a Secretary of State, the Army Council, 
or Judge Advocate General, mav, as regards the Royal 
Marines, be done by, to, or before the Admiralty , and 
the provisions of this Act shall be construed, so far as 
respects the Royal Marines, as if " the Admiralty " were 
substituted for " Secretary of State," " Army Council," 
and " Judge Advocate General," wherever those words 
occur 

(8) Anything required or authorised by this Act to be done 

by, to, or before the Commander-in-Chief of the forces 
m India, or the general or other officer commanding the 
forces in any colony or elsewhere, may as regards the 
Royal Marines, be done by, to, or before such officer as the 
Admiralty may by warrant from time to time appoint 
in that behalf, and, if no such appointment is made, by 
such Commander-in-Chief or general or other officer 

( c )) Anything authorised by this Act to be done by Royal 
Warrant may be done, as regards the Royal Marines, 
by Warrant of the Admiralty, and the provisions of this 
Act with respect to Royal Warrants printed by the 
Government printer shall apply to any warrants of the 
Admiralty under this Act 

(10) Anything authorised to be done by the deputy of the 
Judge Advocate General may be done by any one of 
the Commissioners for executing the office of Lord High 
Admiral, or by a secretary of the Admiralty 


Part V 
3 179. 
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Part \ (II) In the provisions of tins Act mill respect to evidence, 
the expression " King's Regulations ” shall be deemed 
s. 179 to include Admiralty Regulations 

(12) Nothing in the piovisions of this Act relating to the term 
of enlistment, 5 to the conditions of ser\ ice, to appointment 
or transfer, to transfer to the reserve, to the re-engagement 
or prolongation of service, or to forfeiture of service of a 
soldier of the legular forces, or to the rules for reckoning 
service for discharge or transfer to the icscrve, shall applj 
to the Royal Ma lines 

Sa\e that it regulations made by the Army Council 
and the Admiralty provide for the transfer of men of 
the Royal Marines to any other pait of Ills Majesty's 
regular forces, a man of the Royal Marines may, with Ins 
consent, be so transferred m accordance with the said 
regulations, and subject to those regulations shall become 
a soldier of the said part of His Majesty's regular forces 
in like manner, so nearly as circumstances admit, as it 
he had been enlisted m pursuance of this Act 

And save that if any legulations so made provide for 
the transfer to the Royal Marines of men belonging 
to any other part of His Majesty’s regular forces, a man 
belonging to such part may, with lus consent, be so trans¬ 
ferred m accordance with the said regulations, and subject 
to those regulations, shall become a man of the Royal 
Marines in like manner, so nearly ns circumstances admit, 
ns if Ik had been enlisted m pursuance of the Acts relating 
to the Royal Marines 

(13) A marine on his re-engagement shall make a declaration, 

cither before a justice of the peace or person ha\ing 
under this Act the same authority as a justice of the 
peace, for th^ purposes of enlistment, or before a naval 
officer commanding any ship commissioned by IIis 
Majesty, or before the commanding officer of any batta¬ 
lion or detachment of Royal Marines, in the form from 
time to time directed by the Admiralty 

(14) A man in the Royal Marines shall for absence without 
leave, on conviction of that offence by court-martial, 
and for fraudulent enlistment, forfeit his service in like 
manner as he forfeits it for desertion under the Acts relat¬ 
ing to the Royal Marines 

(15) Officers and men of the Royal Marines, during the time 

that they are borne on the books of any ship commissioned 
by His Majesty (unless made subject to military law as 
hereinafter provided), 6 shall be subject to the Naval 
Discipline Act, and to the laws for the government of 
officers and seamen in the Royal Navy, and to the rules for 
the discipline of the Royal Navy for the time being, and 
shall be tried and punished for any offence in the same 
manner as officers and seamen in the Royal Navy 

Provided that— 

(a) The last-mentioned provision shall not prevent the appli 
cation of this Act to any person dealing with or having 
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any relations with any such officer or man of the Royal Part V 
Marines or to any such officer or man if found on shore — 
as a deserter or absentee without leave 7 , and s 179 

( b) If any such officers or men of the Royal Marines are 
employed on land, 8 the senior naval officer present may, 
if it seems to him expedient, order that they shall, 
during such employment, be subject to military law 
under this Act, and while such order ic m force they shall 
be subject to military law under tins Act accordingly 

(16) If anv officer or man of the Royal Maruco who is borne 

on the books of any ship commissioned by His Majesty 
commits ail offence for which lu is not amenable to a 
na\al court-martial, but for which he can be punched 
under this Act, he may be tried and punished for such 
olfencc under this Act 

(17) ihe Admiralty may direct that an officer or man of the 
Royal Marines may be tried under this Acttor any offence 9 
committed by him on shore, whether lie be or be not 
amenable to a naval court-martial for such ollence, or be 
or be not borne on the books of any ship commissioned 
by His Majesty 

(IS) Where any officer or man of Die Royal Marines is on board 
any ship commissioned by His Majesty, but is borne on 
the books thereof for service on shore, he shall be subject 
to the Naval Discipline Act to such extent and under such 
regulations as His Majesty by Order in Council from time 
to time directs, and, so far as he does not so direct, as is 
for the time being directed by Order in Council with respect 
to the other regular forces 

(19) \ny naval prison within the meaning of the Naval Dis¬ 
cipline Act shall be deemed to be included m the definition 
of a military prison for the purposes of this Act relating 
to imprisonment, and the Admiralty shall not have any 
authority to establish any military prison under this 
Act 

(19 \) For the purposes of the attestation of men of the Royal 
Marines the expression “ officer '* m section ninety-four 
of tins Act includes an officer of the Royal Navy 10 

(20) In this section the expression " Admiralty " means the 

Lord High Admiral or the Commissioners for executing 
the office of the Lord High Admiral for the time being, 
or any two of them 

(21) The expression " man of the Royal Marines ” includes 

a non-commissioned officer of the Royal Marines, and 
also a Marine raised or enrolled under the Naval Reserve 
Act, 1900, or the Naval Forces Act, 1903, when called into 
actual service and when being trained or exercised 

Note 

1 As the Admiralty by commission from the Crown exercise the powers of 
the Crown in relation to the Navy, the powers which by this Act are vested 
m His Majesty in relation to the Army are by this section given to the 
Admiralty 

2 This paragraph prevents an officer of the Army from convening a general 
court nnrtfal for the trial of an officer or man m the Marines except m the 
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Attaching of 
officers and 
soldiers to 
the air force, 
and pro 
visions as to 
officers and 
airmen 
attached to 
the regular 
forces 


circumstarces here mentioned I he contmnation is piovided for by paras 
(4) and (5) See K R 673 as to the pioctdme to be followed when it is 
decided to try an oiheer oi man cf the Marines serving at home by general 
court martial under the Army Act 

3 Paras (3)—(S) Ihesr confer on the Admiralty the power of convening 
and of confirming the findings and sentences ot genual courts martial, and 
of conferring by warnnt on olficerb the powr r to cnn\< ne, and to confirm the 
findings and sentences of, both general and district courts martial 

4 Para (5) provides that, in the absence of anv such confirm ltion by the 
Admiralty or by an officer holding a warr int from the Admiralty, the finding 
and sentence of a general or district court martial on a rn trine may be con¬ 
firmed by an olficti holding a warrant which enable shim to confirm the findings 
and sentences of general or distnct courts martial, is the case may be, on 
soldiers of other portion', of the regular forces 

5 Ihe formalities m the enlistment of the Marines will be those contained 
m Part II of this Act (see ss 80, 81), but the turn of enlistment, the con 
ditions of service, transfer, and forfeiture of service , will remain under the 
Acts relating to the Marines, 10 & 11 Viet c 03,20 Viet c 1 

6 (Unless made subject to military law as hereinafter provided ) See 
proviso (6) 

7 1 hib proviso lefers to ss 154 and 156 See ilso note 3 to s 13 

8 Employed on land This refers to employment tor a length of time 
amounting to an expedition, and docs not refer to the mere landing of maimes 
for a temporal y pui pose 

9 Offence This means an olfcnce punishable under this Act 

10 This paragraph permits officcis ot the Nav\ who ire appointed by the 
Admiralty as recruiting officers to Ptest leciuits for the Marines 

179a —(1) Ihe Army Coum d may direct irom time to tune 
that any officers or soldiers of the regular forces shall, under 
such conditions as may be prescribed by regulations made by 
the Army Council and the An Co mcil, be temporarily attached 
to the air force 

(2) Where an officer oi nrnian oi the air force is attached 
to, or seconded for service with, the regular forces, this Act 
shall apply to him, subject to the following modifications — 
***** 

(c) The finding and sentence of any general court-martial 

for the trial of any such offu er or airman may be confirmed 
by His Majesty, or by an officer authorised to confirm 
the findings and sentences of general courts-martial under 
the Air Force Ac t, and not otherwise, except that when 
such officer or airman wh le subject to this Act is serving 
beyond the seas with a military force, and in the opinion of 
the general or other officer commanding that force (such 
opinion to be stated in the confirmation and to be con¬ 
clusive) there is not present any officer authorised to 
confirm the findings and sentences of general courts- 
martial under the Air Force Act, the findings and sentences 
may be confirmed by a gene ral or other officer authorised 
to confirm findings and sentences of general courts-martial 
under this Act, 

(d) Anything required or authorised by this Act to be done 

by, to, or before the Army Council or Judge Advocate 
General may as regards any such officer or airman be 
done by, to, or before the Air Council, and the provisions 
of this Act shall be construed, so far as respects any such 
officer or airman, as if “the Air Council” were substi¬ 
tuted for " the Army Council ” and “ Judge Advocate 
General n wherc\ cr those w orcF occur 
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( e ) Anything required or authorised by this Act to be done 
b\, to, or before the Commnndcr-m-Chief of the foices 
in India, or the general 01 other officer commanding 
the forces m any colony or elsewhere, may as regards 
any such officer or airman be done by, to, or befoie 
such olficer as the Air Council may appoint in that behalf, 
and, if no such appointment is made, by such Commander- 
m-Cluef or general or other officer , 

(/) If any such offu er or airman commits an offence for which 
lie is not amenable under this Act, but for which he can 
be punished under the Air Force Act, lie may be tried 
and punished for such offence under that Act , 

(£) The powei of a court-martial to inflict on an officer the 
punishment of forfeiture of seniority of rank shall include 
power to indict a punishment of forfeituic of seniority 
of rank m the air force or .my corps or amt thereof or 
both 


Not* 

finest (turn w i nidi d l>\ th< Air 1 orct (Constitution) Act, 1917 

IJndr r the sre tmnmcmbus oi tin n/uhrlomsinavl)' t< mpoianh attached 
to, 01 secondt d foi Slivicp with, the An horn , and whm so lttuhfd 01 
si condi d air foru law ippln s lo them, subjei t to tin modif rations contained 
in s 179\ of the Air Torcr Art 

Convrtsch, bv die 1 st n lined sution, nit mbits ot t he i^gul ir Air hence 
may be ti mpoi mlv attacht d to the mihlaiy torns, md whin so ittachcd or 
seconded thi Aim\ Act applies to tin m (s^ 17S (1 v) md 17o (1\)), subject to 
thr* modifications contained in s 179\ of the Annv Art 

“Attichment’' is a personal Utichimnt Unit^, as Mich, cannot be 
ittichid, but a unit could in Ufict be made Mibjcct to nulitaiv law (or air 
force law') by alUchimnt of the nullvwin il oinei rs and im n of the unit under 
s 179a of oithtr Act Undir s 1S4a (1 \) pctsonnel of i body of tbr An I orec 
serving with a body of the military forces on active s< rvii e in ly be made subject 
to rnihtuy law is it they wire other rs and airmen atUichui to thi Arm) , and 
conversely under the Air 1 orce Act 

Ihc lcgulitions lelating to att lelinicnts, icfcrrul to in subs (1), ir_ set 
out at pp 810-813 

1 lit modilir itions above referred to consist of stipulations ill regird to 
general courts martial A general court m irtial hi Id under the Aiaiy Act for 
the trial of a member of the Air Tmce attached to the military forces, though 
convened by an officer of the Army, will be confirm, d by His Majesty (being 
u ft rred by the military authentic to tin or foiei authorities for that pur¬ 
pose ) oi by an oihe er authoiisid to confirm the findings and sentences of geneial 
courts martial under the Air lorn Art except th it overseas, in s'ated cir- 
c must nice s, confirm it ion m i> be elk c ted by a general or other officer author- 
i cd to confirm findings md sentence of general courts martial under the 
Army Act In the case ot military personnel ittachcd to the Air Force the 
converse procedure applies 

The following examples are given by way ot illustiation — 

(a\ An air force officer while attached to the Army commits an off nee 
against the Annv Act, the aimv comm inding officer invest u< => the 
chaigc and signs the charge sheet, in armv officer convenes a general 
court-m irtial under the Army Act, an ur toicc officer (or His Majesty) 
confirms 

6) Conversely, an army officer whilt attached to the Air Force commits 
an offence against the Air Force Act, the air force commanding 
officer investigates the charge and signs the charge-sheet, an an 
force officer convenes a general court martial under the Air Force 
Act, an army officer (or His Majesty) confirms 

As the modifications above mentioned apply only to general courts martial, 
it follows that they do not apply to field general or district courts martial, 
and consequently such courts for the trial of au force personnel attached to 
the Army may not only be convened by army officers but may also be confirmed 
bv a military authority empowered to confirm findings and sentences under the 
Array Act. 


Part V. 
s 179a 
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V'xrt V rigaidb members of the Air Torce atUrhcd to the Armv, ill powers of 

remission,mitigation ind coinrmititionof sentences under s 57 (2) of the Army 
\U are cvercisable by the An Council m lnu of the \rmy Council by virtue 
ss of s 1 79a (2) [d) of the Army Art l he convert applies m the case of inilit<u\ 
!79a-1S0 pciionnel attached to the Air Toict 

If a sentence is inv ilid it may, in the case of a general court martial hrM 
on a member of the Mr I orce attached to the \rtn , be q i ished b> a competi n t 
nr force authori v ot by tin Air Council uid in tin < of a held general or 
district court martial by a competent nuhtarv authority (see K i? 6bSJ, or b\ 
tin Army Council The converse applies in the case of military person iu 1 
ntiehcd to the Air Tone 

If a member of the Air Force attached to the military forces commits an 
cite nee for which be is not amenable under the \nnv Act, but for which ho 
r in be punished under the Atr Force Act, he may be tried and punished undr i 
the last mentioned Act, he will be handed over to an air force authority for 
investigation of the case and disposal 
If attachment of a member of the Air Force to the military foiccs has ceased, 
and sub/ction to military law consequently terminated, such member wid 
still remain amenable to military law in respect ol an\ olftnce against tin 
Army Art committed whilst so subject, si c s I5S (1) proviso In such cist 
the offender will be handed back to the military authorities for investigition 
ot the case and disposal 


Provision as 179b. In the application of this Act to ofiicus of His Majesty s 
officers 11 naval forces who are subject to military law, the power of a coui t- 
5ubjoctto martial to inflict the punishment of forfoituie of seniority of 
military law ran j c s h a jj include power to mfhet the punishment of forfeiture of 
seniority of rank in the navy 


\Fxhficatior 
of Act with 
respect to 
His 

Majesty’s 

Indian 

forces 


180 — (1) In the application of this Act to His Majesty’s 
forces when serving in India the following modification shall be 
made — 

A court-martial may take the same piocccdmgs for the punish¬ 
ment of a person not subject to military law, who in any 
part of India, commits any olfcnce as a witness before a 
court-martial, oi is guilty of a contempt 1 of a court- 
martial, as might be taken by any civil court in that part 
of India m the case of the like offence m that court, and 
any court in which such proceedings are taken shall have 
jurisdiction to punish such person accordingly 
(2) In the application of this Act to His Majesty's Indian 
forces the following modifications shall be made — 


(a) Nothing in this Act shall prejudice or affect the Indian 

military law respecting officers or soldiers or followers 
in His Majesty’s Indian forces, being natives of India 2 , 
and on the trial of all offences committed by any such 
native officer, soldier, or follower, reference shall be had 
to the Indian military law for such native officers, soldiers, 
or followers, and to the established usages of the service, 
but courts-martial for such trials may be convened in 
pursuance of this Act 

(b) For the purposes of this Act the expression " Indian military 

law ” means the Articles of War or other matters made, 
enacted, or in force, or which may hereafter be made, 
enacted, or in force under the authority of the Govern¬ 
ment of India, and such articles or other matters shall 
extend to such native officers, soldiers, and followers 
wherever they are serving 
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(c) The Governor-General in India may suspend the proceed- Part V 

mgs of any court-martial held in India on an officer or — 
soldier belonging to ILb Majesty's Indian forces s 180 

( d ) An officer belonging to His Majesty's Indian forces who 

thinks himself ’wronged by his commanding officci, 
and on diu application made to him does not recent 
tlve redress to which he may consider himself entitled, 
mav complain 3 to the Governor Geiuial of India, who 
shall cause his complaint to be inquired into, and if 
desned by the officer, mace a report through a Secrctaiv 
of State to Ills Majesty m order to receive the direction^ 
of His Majesty thereon 

h ) A court-martial, or, where the case is dealt with summanh 
under the provisions of thu Act, the authority having 
power so to deal with the case, may sentence an officer 
of the Indian Forces to forfeit all or any part of his service 
for thr purposes of promotion, and in addition, if the couit 
or authority thinks lit, to be severely repumanded or 
reprimanded 

[J) The Governor-General of Inuia may reduce any warrant 
officer to a lower grade of warrant rank, or may remand 
any such wan ant officer to regimental duty m the regi¬ 
mental rank held by him immediately previous to his 
appointment to be a warrant officer 

(g) The provisions of this Act relating to warrant officers shall 

apply to hospital apprentices in India although not 
appointed by warrant 

[h) Part Two of this Act shall not apply to His Majesty’s Indian 

forces, but persons may be enlisted and attested m India 4 
for medical service or for other special service m Hh 
Majesty's Indian forces for such periods, by such peisom, 
and in such manner, as may be from time to time author¬ 
ised by the Governor-General of India 

3) In this Act, so far as regards India, any reference to an 
indictable offence, or an offence punishable on indictment, shall 
be deemed to refer to an offence punishable with rigorous imprison¬ 
ment 

Noin 

1 bor the power of an Indian court to institute proceedings in respect of 
offences committed in or m relation to pro( eedmgs m the court, see the Indian 
Code of Criminal Proceduie, 1908, Ch \XXV 

2 Natives of India See definition in s 190 (22) 

\ court-martial on a person subject to the Indian Army Act must accord 
with the provisions of that Act, but under this subsection may be convened 
by an officer authorised to convene a court-martial under the Army Act It 
will be observed that the Indian Army Act is by this subsection made 
applicable to persons subject to that Act wherever thev are serving 

3 See s 42 and note European officers of the Indian Army upon attaining 
substantive rank higher than that of heutcnant-colonel cease to belong to the 
Indian Army, and their right of complaint then lies under s 42 

4 Europeans cannot be enlisted for service in India only, except under the 
provisions of this subsection which permits Europeans to be enlisted for medical 
or other special service in manner from time to tune provided by the Governor 
General 

It will be noted that under s 190 (21), “ India 99 includes the territories 
id India under the dominion of any native prince or princes as well as the 
territories the government of which is vested in His M iji st> 
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PartV 181.—(1) The provisions of this Act with respect to enlist- 

_ ment shall not apply to a person enlisted or enrolled in any of 

s. 181 His Majesty's auxiliary forces, except so fai as such person 
Modification enlists 1 or enrols himself, or attempts to enlist or enrol himself 
of Act \Mth m the regular forces or in a force raised in India or a colony, and 
Auxiliary 0 except so far as the said piovisions 2 may be applied by any other 
forcc " Mt 

(2) The provisions of this Act shall apply to the permanent 
staff of the auxiliary forces who are not otherwise part of the 
regular forces, in like manner as if such permanent staff were 
part of the regular forces 

(3) The provisions of this Act with lespcct to billeting and 
impressment of carriages 3 shall apply to His Majesty's ° \ihary 
forces when subject to military law, in like manner ai if they 
were part of the regular forces, subject to the following 
modification 

(4) An order issued and signed as a loutc or an order signed 
by the officer commanding the unit of the territorial army, or 
the battalion or corps of \olunteers, shall be substituted for a 
route,—- 

(а) In the case of any man of the territorial army attending 

for Ins preliminary training , and 

(б) In the case of any officer, non-commissioned officer, or man 

of the territorial army assembled for training and exercise 
at the place in the United Kingdom appointed by His 
Majesty in that behalf, or when called out for actual 
military service for purposes of defence in the United 
Kingdom , and 

(c) In the case of any officei, non-commissioned officer, or 

man of the territorial army embodied under an order 
of His Majesty, who has joined his corps at the place 
appointed for his assembling , and 

(d) Jn the case of any officer, noti-commissioned officer, oi 

man of the voluntecis attending at the place at which 
his corps is required to assemble , 

and an order to billet such olficer, non-commissioncd officer, or 
man purporting to be signed in manner required by this Act in 
the case of a route, or by the officer commanding a unit of the 
temtonal army, or a battalion or corps of volunteers, as the case 
may be, shall be evidence, until the contrary is proved, of the 
order being issued in accordance with this Act, and when delivered 
to an officer, non-commissioned officer, or man of the territorial 
army or volunteers shall be a sufficient authority to such officei, 
non-commissioned officer, or man to demand billets , and when 
produced by an officer, non-commissioned officer, or man to a 
constable shall be conclusive evidence to such constable of the 
authority of the officer, non-commissioned officer, or man produc¬ 
ing the same to demand billets m accordance -with the order 

(5) The competence or liability of an officer of the auxiliary 
iorces to be nominated or elected to, or to hold, the office of 
sheriff, 4 mayor, or alderman, or an office m a municipal corporation, 
shall not be affected by reason of the battalion or corps to which 
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hfe belongs being assembled for annual training at the time of such Part V 
nomination or election, or during the time of his tenure of office 6 — 

(6) When a member of the volunteers or the territorial army, |gj SS ig 2 # 
being a non-commissioned officer or private, is subject to military 
law, a dismissal mav be awarded to him as a punishment, in the 
event of his committing any offence triable by court-martial 
or punishable by a commanding officer under this Act 

Note 

1 Except so far as such person enhsis For the offence- of fraudulent enlist¬ 
ment, sec s 13, for that of unauthorised enlistment, see s* 32, 33, and 99 

1 1 xcept so far as the said provisions this rtfeib, e g , to the application 
of the procedure for enlistment to enlistment into the Territorial Army, 

TRF Act, s 10 

3 Billeting and impressment of carnages See Part III of the Act 

4 If a slu i iff is an olficcr of the Territorial Army at the time when his corps 
is embodif d , he is discharged from performing personally the office of sheriff, 
and the under sheriff is to perfonn the duty (I R F Act, s 23 (3)) 

5 Ihe seat of a member of Parli unent is not vacated by the acceptance of a 
commission in the territorial Annv , and a person in the Territorial Armv is 
not liable to any punishment for absence dmmg the time he is going to vote 
at any election of a number to serve m Parliament, or durm? the time he is 
returning from such election A person in the Territorial Army cannot be 
compelled to save as 1 p< ace officer, oi as i parish officer (I R 1 Act, s 
2o (4j) As to an ollutr or mm of th< lantnnil Armv be mg r-xompt from 
saving on any jur> , su Ch \II, pai 1 9, and 1 A Rigs 480—188 


182 The prow-aims of this Act shall apph to i wan un officer 1 special pro 
in bkc manner as if he were a non-commissioncd ollicu, 2 subject v,i > lons *s to 
nevertheless (in addition to the modification's ioi a non-com- Oncers 
missioned officei) to the following modifications — 

(1) He shall not be punished 3 by lm commanding olficer 4 

nor sentenced by a district court-martial to any punish¬ 
ment not m this section mentioned and 

(2) He mav be sentenced— 

(а) by a districtcourt-martnl 5 to be lepmnanded or sc\ ereh 

reprimanded, or to such forfeitures, fines and stoppages 
as are allowed by this Act, and, either m addition to or 
m substitution for any such punishment, to be dismissed 
irom the service, or to be reduced to the bottom or any 
other place m the list of the rank which he holds, or 
to be leduced to an inferior class of v airant officer (if 
any), or to be reduced to a lower grade, or if he was 
oiigmalh enlisted as a soldier, but not otherwise, to the 
ranks, or 

(б) by an> court-martial having power to try him, other than 

a distiict court-martial, to any punishment which under 
this section a district court-martial has power to award, 
either in addition to or m substitution for any other 
punishment, oi 

(c) to the punishments piescribed in that behalf under section 
forty-seven of tins Act by the authorities referred to in 
that section 

(3) A warrant olficcr reduced to the ranks or remanded to 

regimental duty in the rank of private shall not be required 
to serve in the xanks as a soldier 
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Part V. 


ss. 

182, 183 


Special pio 
visions is to 
non commis 
sioncd 
officer 


(4) The president of a court-martial for the tiial of a warrant 
officer shaii in no case be under the rank of captain. 

Note 

1 This section makes the Act apply, subject to ceitain modifications, to 
warrant officers as if they were N C CK Warrant officers cannot be summarilv 
punished by a C O Sec, however, s 47, with regard to summary disposal oi 
offences committed In w irr int olln ers 

2 Tbo Aimv Council uid certain other specified uithontics can reduce i 
warrant officer undu. s 163 (2) applied by this section If, however, the 
ground is some misconduct which is an offence against the Act, he should* as 
i rule, be put on tri il before a court mirtial 

3 A private soldier or N C O who holds the “acting” rank of warrant 
offieer, class I or c’ass II, may be reverted to his permanent rank by his C O 
for an offence or otherwise 

A warrant officer, class II, who holds the acting rank of warrant officer, 
Jass I, may, with tin snru tion of an officer not below the rank of brigadier, be 
i< verted to his prim me nt rank by his C O , but not by way of punishment for 
an offence See K R 273 

4 In this and the next section, the commanding officer is the commanding 
officer as defined b> R P 129 See lv R 526 

5 A district court martial can only sentence a warrant officer to the punish¬ 
ments mentioned in para (a), but a general or field general court maitial cm 
award any of the punishments so mentioned, either in addition to, or in sub 
stitution for, any punishment which they can awaid under their ordinal) 
powers See note 9 to s 44 

183 In the application of this Act to a non-commissionul 
officer 1 the following modifications shall apply — 

j (1) The obligation 2 on a commanding officer to deal summarily 
with a soldier charged with drunkenness shall not apply 
to a non-commissioned officer charged with drunkenness 

(2) The Army Council, and m India the Commander-in-Cliuf 

of the forces in India, or such officer as the Commander- 
m-Chief of the forces in India with the appro\al of the 
Governor-General of India in Council may appoint, and on 
active service the officer commanding-in-chief m the field, 
and any general officer or brigadier lie or the Arm) 
Council may appoint, may ieduce 3 any non-com¬ 
missioned officer to any lower grade or to the ranks 4 

(3) A non-commissioned officer may, by the sentence of a court- 

martial, be ordered to forfeit seniority of rank 6 or be 
reduced 3 to any lower grade or to the ranks, 6 either in 
addition to or without any other punishment, in respect of 
an offence 

(4) A non-commissioned officer sentenced by court-martial to 

penal servitude, field punishment, imprisonment or 
detention shall be deemed 7 to be reduced to the ranks 

Provided that— 

(a) An instructor, Army Educational Corps shall not be liable 
to be reduced to the ranks (unless he has been transferred 
from the ranks, in which case he may be reduced to the 
rank which he held at the date of transfer), but may 
nevertheless be sentenced by a court-martial to penal 
servitude, imprisonment or detention 8 or to a lover 
grade of pay, or to be dismissed, and if sentenced to 
penal servitude or imprisonment shall be deemed to be 
dismissed , but 
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(b) i he Army Council, and in India the Commander-lti-Chicl PartV 

of the forces m India, or such officer as the Commander- — 
m-Chief of the forces m India with the approval of the ss 
Governor-General of India in Council may appoint, may 1 
dismiss an instructor, Army Educational Corps , 

(c) A soldier being an acting non-commissioned othcer by 

virtue of his employment either m a supenor rank or in 
an appointment may be ordered l>v Ins commanding 
officer either for an offence or otherwise to revert 3 to his 
permanent grade as a non-commissioned officer, or, if 
he has no permanent grade above the ranks, to the 
ranks 0 


Note 

1 Non-commissioned officer Sec definition ms 190 (5) 

2 Obligation See s 40 (3) 

3 Paras (2), (3), and proviso ( c ) Except in Indn oi on ictive servic< 

iNC O can only be reduced by the Anri} Council or In stnfi net of a comt- 
martial, but inasmuch as the term ‘non-commissioned olhc< r M includes acting 
N C O (see s 190 (5)), it is provided by proviso (c) that a soldier having 
acting rank only may be ordered by his CO , for an offence or for any other 
tans* , to revert to his permanent grade, or, if he ins no permanent gride as 

N t O , to the ranks As to reduction of N C Os convicted by the civil 

power, sec K R , 57 1 As to reduction of a N C O removed from an appoint 
ment, set k R , 274 

4 A warrant officer or N C O reduced under para (2) cinnot claim i trial 
In rourt martial 

When a N CO is i educed to the ranks under p ira (2), the date from 

which the reduction is to tike effect should be specified m the order See 

k R 27b 

5 Oi leicd to forfeit 6 enionty of ia ik e note 12 to s 41 

6 Pin (3) must bi n ad m conjunct ion vv ith k R 255, defining what are 
ranks Lance and acting rank is a matter to be dealt with entirely bv the 
L O , md not being finally a rink under the k R is not cognisable in the 
^cntciin. of a court m ntial Iherefore a sentcnci of reduction from or to 
Jancc rank, e g , from or to the rank of lance scijeant or lance corporal, is 
inoperative J3ut a lane* corporal, being a N C O , loses his lance rank 
under pira (4) upon bung sentenced to any of the punishments therein 
mintionid 

Ihough a sentence of reduction frona or to acting or lance rank is in 
operative, nevertheless certain other punishments peculiar to a N C O may 
be awarded to a soldier holding such appointments, % e , reprimand or severe 
i < prim and See s 44 (mm) 

7 Although under this paragraph aNCO holding substantive rank, when 
sentenced to penal servitude, imprisonment, detention, or field punishment, 
is, ip%o facto , reduced to the ranks, it is desirable to specify the reduction in 
the sentence See R P , App II, p 758 

S 1 Ins proviso allows an instructor, Army Educational Corps, to be sen¬ 
tenced to penal servitude, imprisonment, or dctmtion, although he cannot be 
reduced to the ranks unless he has been transferred from the ranks, in which 
case he may be reduced to the rank which he held at the date of transfer It 
does not of course prevent the infliction of any less punishment than detention 

9 When an acting N C O h is been punished bv court martial for an offence, 
and such punishment does not involve reduction or reversion, his C O can 
nevertheless revert him to his permanent grade, not as a further punishment, 
but because the proceedings show him to be unfit to hold his appointment 


184. In the application of this Act to persons who do not spec 1 *! P r <>- 
belong to His Majesty’s forces, 1 the following modifications shallIpph«t*on° 

be made — of Act to 

persons not 

(1) Where an offence has been committed by any person limping to 
subject to military law who does not belong to His * 

Majesty’s forces, such persons may be tried by any 
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description of court-martial convened by an officer 
authorised to convene such description of court-martial, 
within the limits of whose command the offender may for 
the time being be, and may be tried, and on conviction 
dealt with and punished accordingly 
(2) Any person subject to mill tan law who does not belong 
to His Majesty’s forces shill, ior the purposes of this 
Act relating to offences, 2 be deemed to be under the 
command of the commanding officer of the corps or 
portion of a corps (if any) to winch he is attached, and 
if he is not attached to an) T i orps or a portion of a corp^ 
under the command of an> officer who may for the time 
being b„ named as his commanding officer by the general 
or other officer commanding the force with which such 
person may for the tunc being be, or of any other pres¬ 
cribed officer, or, if no such officer is named or prescribed, 
under the command of the said general or other 
officer commanding but such per on shall not be liable 
to bo punished by a com in Hiding officer 

Provided that a general or othti officer commanding 
shall not place a person under the command of an officer 
of rank inferior to tin official rank of such person if there 
is present, at the place where such person is, any officer 
of higher rank under whose command he can be placed 

Notl 

1 Tins section provides ior the tn ll by » unit mirli il ot i person who doe^ 
not belong to either the ngiilai or the auxilmv ‘on is, but who is subject to 
military law under either s 175 (7) \nd (8) or s 176 {4} and (10) 

2 This paragraph has reffrincc to cutun olhu-uos, see 7 (4), 14 (2), 
15 (S), and also to the investigation by the comm indaig olheer, sec ss 45 and 
46, see also s 49 dield gcncial fouit martini, mil K i* 124 

Relations 184a 1 — (1) Wh<re an officer or petty officer in the navy is a 
between member of a body of His Majesty’s naval forces acting with or 
mIva?Sd and 18 attached to any bod> of His Majesty's military forces under 
airforces such conditions as m ly be prescribed 2 by icgulations made by the 
gether t0 Admiralty and Army Council, then, for the purposes of command 
and discipline, and for the pm poses of the provisions of this Act 
relating to superior officers, he shall, in relation to such body of 
His Majesty’s military forces as aforesaid, be treated and have 
all such powers (other than powers of punishment) as if he were 
a military officer or non-commissioned officer as the case may be 
(1a) Where an officer or non-commissioned officer of the air 
force is a member of a body of His Majesty’s air force acting 
with any body of His Majesty’s military forces under such con¬ 
ditions as may be prescribed 2 by regulations made by the Army 
Council and the Air Council, then, for the purposes of command 
and discipline, and for the purposes of the provisions of this 
Act relatmg to superior officers, he shall, in relation to such body 
of His Majesty’s military forces as aforesaid, be treated, and h ivc 
all such powers (other than powers of punishment), as if he were 
a military officer or non-commissioned officer, as the case may be 
Provided 3 that under regulations made by the Army Council 
and Air Council the officers and airmen of a body of the air force 
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acting with any body of His Majesty's military forces on active 
service, or any such officers or airmen, may, in such manner 
and in such circumstances, and subject to such conditions as may 
be provided by or under those regulations, be made subject to 
military law, and in such case they shall be subject thereto in 
like manner as if they were officers and airmen attached to the 
Army 

(2) Where any officer or soldier is a member of a body of His 
Majesty's military forces acting with or is attached to any body 
of His Majesty’s naval forces under such conditions as may be 
prescribed by regulations made by the Armv Council and the 
Admiralty, then, for the purposes of command and discipline 
and for the purposes of the provisions of this Act relating to 
superior officers, the officers and petty officers of such naval body 
shall, in relation to him, be treated and have all such powers 
(other than powers of punishment) as if they were military officers 
or non-commissioned ofhcers 

(2a) Where any officer or soldier is a member of His Majesty's 
military forces acting with any body of His Majesty’s air force 
under such conditions as may be prescribed by regulations made 
by the Army Council and the Air Council, then, for the purposes 
of command and discipline and for the purposes of the provisions 
of this Act relating to superior officers, the officers and non¬ 
commissioned officers of such body of the air force shall, in relation 
to him, be treated, and have all such powers (other than powers 
of punishment), as if they were military officers or non¬ 
commissioned officers 

(3) The relative rank 4 of naval and military and air force 
officers, petty officers, and non-commissioned officers shall, for 
the purposes of this section, be such as is provided by the King's 
Regulations and Admiralty Instructions for the time being in 
force 

Note 

1 This section was introduced by the Army (Amendment) Act, 1915, and 
additions have since been made 

The section, and those below mentioned provide for the powers of command 
and discipline mutually exercisable by and over officers and other ranks of the 
various services where bodies of the Army and Navy or of the Armv and Air 
Force are acting together 

The section must be read in conjunction with s 90a of the Naval Discipline 
Act or s 184a of the Air Force Act, as the case may be, which will be found on 
pp 809, 813-4 The effect of the combined sections is that where personnel 
of the Army and of the Navy, or Air Force, are acting together and the 
“ prescribed conditions” are fulfilled, then (in brief) — 

(а) The officers and petty officers of the navarl contingent, or the officers 
and N C Os of the Air Force, as the case may be, have the same 
powers of command and discipline (but not of punishment) over 
military officers and men as they would have if they were themselves 
military officers and N C Os of ranks corresponding to their own, 
conversely— 

(б) Military officers and N C Os have similar powers over air force 

personnel, and military officers and N C Os not below the rank of 
serjeant have similar powers over naval personnel 

2 The “ prescribed conditions ” at present in force are set out on pp 809- 
810 and 813-817. 

3 The proviso to subs (1a) applies only as between the military and air 
forces Under the proviso, personnel of a body of the Air Force serving with 
a body of the military forces on active service may be made subject to military 
law as if they were officers and airmen attached to the Armv, and conversely 
under the Air Force Act 

4 A table of relative ranks will be found in K R 878 

(12X0) U 
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Saving Provisions , 

185-187 ^85 All jurisdiction and powers of a Secretary of State under 

s cmi , ro ^ 1!S Act res P ec * to military convicts or military prisoners, 
visions "is to or to prisons other than military prisons, shall in Ireland be 
^nsoimn and veste d m the General Prisons Board, and shall be exercised by 
iaLind that Board in the manner and subject to the regulations in and 
under which the jurisdiction and powers of that boaid are exer¬ 
cised under the General Prisons (Ireland) Act, 1877, and the pro¬ 
visions of this Act with respect to the orders and regulations of 
the Secretary of State shall apply to the orders and regulations 
of such Board 


The Government of Ireland (Adaptation of Enactments) (No 3) Order, 1922, 
provides that this bcct’on shall not apply to Northern Ireland, and that in 
lieu thereof the following provision shall have effect — 

“The jurisdiction and powers of the Secretary of State under the Army 
Act with respect to military convicts or military pusonois, or to 
prisons other than military prisons, shall extend to Northern Ireland, 
but shall be exercised only subject to the approval of the Ministry 
of Home Affairs for Noithern Ireland ” 

As regards the Irish Free State, see note 10 to s 190 


Saving of 186 Nothing in this Act ohall alfcct the application of the 
plrnc Act'as Naval Discipline Act or any Order in Council made thereunder, 
to forces ~ to any of His Majesty's forces when embarked on board any 
boird°Jhs S ^ 11 P commissioned by His Majesty, and the auxiliary forces shall 
]5faicsty a be deemed to be part of His Majesty’s forces within the meaning 
ship. of that Act 

Note 

By s 88 of the Naval Discipline Act, His Majesty's land and air forces when 
embarked on board an> of His Majesty's ships shall be subject to the provisions 
of that Act to such extent and under such regulations as His Majesty shall by 
Order in Council direct lhe Order in Council now in force will be found at 
p 81S et seq 

See also notes to s 188 


Definitions 

Application 187 , This Act shall apply to the Channel Islands and the 
channel° Isle of Man in like manner as if they were part of the United 
islands and Kingdom, 1 subject to the following modifications — 

Isle of Man ° 

(1) The provisions of this Act relating to billeting and the 

impressment of carriages shall not extend to the Channel 
Islands and the Isle of Man 

(2) For the purposes of the provisions of this Act relating to 

the execution of sentences of penal servitude, imprison¬ 
ment or detention, and to prisons and detention barracks, 
the Channel Islands and the Isle of Man shall be deemed 
to be colonies, and any sentence of penal servitude, 
imprisonment or detention, passed in any of those islands 
shall be deemed to have been passed in a colony 2 

(3) For the purposes of the provisions of this Act relating 

to the auxiliary forces the Channel Islands shall be 
deemed to be colonies , 
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(4) For the purposes of the provisions of this Act relating to 
the militia the Isle of Man shall be deemed to be a colony 

Note 

1 Ordinarily, the term “United Kingdom” does not include either the 
Channel Islands or the Isle of Man 

The effect of para (1) is to exclude those islands from the operation of 
Part III of the Act (ss 102-121) 

2 The effect of this is to require persons sentenced to penal servitude, 
imprisonment, or detention in the Channel Islands or Isle of Man to be brought 
to the United Kingdom under the same circumstances as when they are sen¬ 
tenced in a colony See ss 59 and 64 

187a. This Act shall apply in relation to any territory in 
respect of which a mandate on behalf of the League of Nations 
has been accepted by His Majesty in like manner as it applies 
in relation to a British Protectorate 

188. Where a person subject to military law is on board a 
ship, this Act shall apply until lie arrives at the port of disem¬ 
barkation in like manner as if he and the officers in command 
of him were on land at the place at which he embarked on board 
the said ship, subject to this proviso, that, if he is tried and 
sentenced while so on board ship, any finding and sentence, 
so far as not confirmed and executed on board ship, may be 
confirmed and executed in like manner as if such person had been 
tried at the port of disembarkation 

Note 

Army courts martnl are not held on board His Majesty’s ships (s 186), 
but by virtue of this section, when soldiers arc embarked on a ship not com¬ 
missioned by His Majesty, an ofhcci holding a warrant to convene courts- 
martial at the place of such embarkation will be able to convene a court- 
martialon board the ship, and for this purpose a district court martial warrant 
is given before sailing to the officer in command (K R 1091) If a soldier is 
tried on boaid the ship for an offence committed either before embarkation or 
on board, the sentence, if not confirmed on boaid, can be confirmed at the place 
of disembarkation by the officer who would have had authority to confirm it 
if the couit martial had been convened and the trial held at that place, and 
it can be executed there 

As to troops on board a ship being “on active service” even before actual 
departure for th( area ot operations, see note 1 to s 189 

Where troops on board are on ictivc service, their C O can also (without 
any warrant) convene a field general court-martial (s 49) 


189.—(1) In this Act, if not inconsistent with the context, 
the expression " on active service ” as applied to a person subject 
to military law means whenever he is attached to or forms part 
of 1 a force which is engaged in operations against the enemy or is 
engaged in military operations in a country or place wholly or 
partly occupied by an enemy, or is in military occupation of any 
foreign country 

(2) Where the governor of a colony 2 in which any of His 
Majesty’s forces are serving, or if the forces are serving out of 
His Majesty's dominions, the general officer or brigadier command¬ 
ing such forces, declares 3 at any time or times that, by reason 
of the imminence of active service or of the recent existence of 
active service, it is necessary for the public service that the 

(1210) u 2 
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Part V forces in the colony or under his command, as the case may be, 
— should be temporarily subject to this Act, as if they were on 

h 189 active service, then, on the publication in general orders of 
any such declaration, the forces to which the declaration applies 
shall be deemed to be on active service for the period mentioned 
in the declaration, so that the period mentioned m any one declar 
ation do not exceed three months from the date thereof 

(3) If at any time during the said period the governor or general 
officer or brigadier for the time being is of opinion that the 
necessity continues he may from time to time renew such 
declaration for another period not exceeding three months, and 
such renewal shall be published and have effect as the original 
declaration, and if he is of opinion that the said necessity has 
ceased, he shall state such opinion, and on the publication in 
general orders of such statement, the forces to which the declara¬ 
tion applies shall cease to be deemed to be on active service 

(4) Every such declaration, renewal of declaration, and state¬ 
ment by the governor of a colony shall be made by proclamation 
published in the official gazette of the colony, and it shall be the 
duty of every governor or general officer or brigadier making a 
declaration or renewal of a declaration under this section, if he has 
the means of direct telegraphic communication with a Secretary 
of State, to obtain the previous consent of the Secretary of State 
to such declaration or renewal, and m any other case to report the 
same with the utmost practicable speed to the Secretary of State 

(5) The Secretary of State may, if he thinks fit, annul a declar¬ 
ation or renewal purporting to be made in pursuance of this 
section, without prejudice to anything done by virtue thereof 
before the date at which the annulment takes effect, and until 
that date any such declaration or renewal shall be deemed to have 
been duly made in accordance with this section, and shall ha\e full 
effect 

(6) Where any such forces so serving out of His Majesty’s 
Dominions are under the command of an air officer the powers 
exercisable under this section by a general officer or brigadier 
shall be exercisable by such air officer, and this section shall 
apply accordingly 


Note 

1 Even before embarkation troops under orders to proceed to the seat of 
war are attached to, or form part of, a force which is engaged in operations 
against the enemy, and therefore, under s 188, can, when on board a trans¬ 
port en route for the scat of war, be considered as on active service 

2 For definition of colony, see s 190 (23) 

3 It will be observed that the power given by this section to anticipate, 
or prolong, as it were, the period of active service is given to the governor in 
a colony, and to the general officer or brigadier when out of the King f s dominions 
(or to an air officer when in command of the forces) The declaration of the 
governor must be by proclamation in the official gazette, but it does not take 
effect as regards the foices until the declaration has been published in general 
orders On such publication the troops will be deemed to be on active service, 
although active service, as defined by the Act, has not actually begun or has 
ended 
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190. In this Act, if not inconsistent with the context, the Part V. 
following expressions have the meanings 1 hereinafter respect- — 
ively assigned to them , that is to say, s 190, 

(1) The expression 44 Secretary of State " means one of His intcrpreta 

Majesty's Principal Secretaries of State term*! 

(2) The expression " Lord Lieutenant of Ireland ” includes 

the lords justices or other chief governor or governors 
of Ireland 

(3) The expression 44 Commander-in-Chief " means the field- 

marshal or other officer commanding in chief His Majesty's 
forces for the time being 

(4) The expression “ officer " 2 means an officer commissioned 

or in pay as an officer in His Majesty's forces, or any 
arm, branch, or part thereof, it also includes a person 
who, by virtue of his commission, is appointed to any 
department, or corps of His Majesty's forces, or of any 
arm, branch, or part thereof, it also includes a person, 
whether retired or not, who, by virtue of his commission 
or otherwise, is legally entitled to the style and rank of an 
officer of His Majesty's said forces, or of any arm, branch, 
or part thereof , it also includes any officer of His Majesty's 
naval or air forces who is for the time being subject to 
military law 

Officers holding honorary commissions are officeis 
within the meaning of this Act, subject to the exceptions 
in this Act mentioned 

(5) The expression “ non-commissioned officer" includes an 

acting non-commissioncd officer, but save as is in this 
Act mentioned does not include a warrant officer 

(6) The expression “ soldier " 3 does not include an officer as 

defined by this Act, but, with the modifications 4 in this 
Act contained in relation to warrant officers and non¬ 
commissioned officers, does include a warrant officer 
and a non-commissioned officer, and every person subject 
to military law during the time that he is so subject 

(7) The expression “ superior officer," when used in relation 

to a soldier, includes a warrant officer, and also includes 
a non-commissioned officer as above defined 

(8) The expressions 44 regular forces " 5 and “ His Majesty's 

regular forces " mean officers and soldiers who by their 
commission, terms of enlistment, or otherwise, are liable 
to render continuously for a term military service to Hi^ 

Majesty in every part of the world, or m any specified 
part of the world, including soldiers of the reserve forces 
when railed out on permanent service, and including, 
subject to the modifications in this Act mentioned, the 
Royal Mannes and His Majesty’s Indian forces, and the 
Royal Malta Artillery 

(9) The expression 14 reserve forces " means the army reserve 

force including the militia 

(Paragraph* (10) and (11) were repealed bv the Reserve forces Act , 1882 
(45 & 46 Vi ct c 48), and that Act enacted (a 28) that in the Army Act the ex - 
prtsston “ armv reserve force ” should mean the army reserve under the Reserve 
Forces Act, 1882.) 
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Part V (12) The expression “ auxiliary forces” means the territorial 

_ army and the volunteers 

S. 190 (Paragraph (13) repealed by 1 A & M Act, 1921 ) 

(Paragraph (14) repealed by A & A F (A) Act, 1927 ) 

(15) I he expression “ corps ” fl means any such body of His 
Majesty's military forces as may from time to time be 
declared by Royal Warrant to be a corps for the purposes 
of this Act, so, however, that the Royal Marine forces 
(in this Act referred to as the Royal Marines) shall be 
formed into a separate corps, and where a corps com* 
prises units of the territorial army belonging to two or 
more counties, the corps shall, for the purposes of section 
nine of the Territorial and Reserve Forces Act, 1907, 
be deemed to be a corps for each such county 

(16) The expression “ battalion ” in the application of this 

Act to cavalry, artillery, or engineers shall be construed 
to mean regiment, brigade, or other body into which His 
Majesty may have been pleased to divide such cavalry, 
artillery, or engineers 

(17) The expression “regimental” means connected with a 

corps, or with any battalion or other subdivision of a 
corps 

(18) the expression “decoration” means any medal, clasp, 

good-conduct badge, or decoration 

(19) The expression “ military reward ” means any gratuity 7 

or annuity for long service or good conduct, it also 
includes any good-conduct pay or pension and any other 
military pecuniary reward 

(20) The expression “enemy” includes all armed mutineers, 

armed rebels, armed rioters, and pirates 

(21) The expression “India” 8 means British India, together 

with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Governor- 
General of India, or through any governor or other officer 
subordinate to the Governor-General of India , and the 
expression “ British India ” means all territories and places 
within His Majesty's dominions which are for the time 
being governed by His Majesty through the Governor- 
General of India, oi thiough any governor or other officer 
subordinate to the Governor-General of India 

(22) The expression “ native of India ” means a person triable 

and punishable under Indian military law as defined by 
this Act 

(23) The expression " colony ” 9 means any part of His Majesty’s 

dominions exclusive of the British Islands 10 and of 
British India, and includes Cyprus, and any British 
protectorate and where parts of such dominions are under 
both a central and a local legislature, all parts under the 
central legislature shall, for the purposes of this definition, 
be deemed to be one colony 



ARMY ACT 


603 


(24) The expression " foreign country 1,11 means any place which Part V 

is not situate in the United Kingdom, a colony, or India, — 
as above defined, and is not on the high seas a 190. 

(25) The expression 14 beyond the seas ” 12 means out of the 

United Kingdom, the Channel Islands, and Isle of Man , 
and the expression 44 station beyond the seas ” includes 
any place where any of His Majesty’s forces are serving 
out of the United Kingdom, the Channel Islands, and Isle 
of Man 

(26) The expression 44 governor-general ” in its application to 

India means the Governor-General of India in Council 

(27) The expression “governor” in its application to a colony 

means the Governor-General, Governor, High Commiss¬ 
ioner, or Commissioner, and includes the lieutenant- 
governor or other officer administering the government 
of the colony 

(28) The expressions “ oath ” and 44 swear,” and other expres¬ 

sions relating thereto, include affirmation or declaration, 
affirm or declare, and expressions relating thereto, in 
cases where an affirmation or declaration is by law 
allowed instead of an oath 

(29) The expression 44 superior court,” m the United Kingdom 

means His Majesty’s High Court of Justice in England, 
the Court of Session in Scotland, and His Majesty’s High 
Court of Justice at Dublin 

(30) The expression 44 supreme court ” means, as regards India, 

any high court or any chief court, and the expression 
“ court of superior jurisdiction,” as regards a colony, 
means a court exercising m that colony the like authority 
as the High Court of Justice in England 

(31) The expression 44 civil court” means, with respect to any 

crime or offence, a court of ordinary criminal jurisdiction, 
and includes a court of summary jurisdiction 

(32) The expression 44 prescribed ” means prescribed by any 

rules of procedure made in pursuance of this Act 

(33) The expression 44 misdemeanor ” as far as regards Scotland, 

means a crime or offence, and so far as regards India, 
means a crime punishable by fine and rigorous or simple 
imprisonment at the discretion of the court 

(34) The expression “ Summary Jurisdiction Acts ” 13 — “ Summary 

(а) As regards England, has the same meaning as in the Acts ” 

Summary Jurisdiction Act, 1879 , 

(б) As regards Scotland, means the Summary Procedure Act, 

1864, 13 and any Acts amending the same , and 
(<;) As regards Ireland, means within the police district of 
Dublin metropolis, the Acts regulating the powers and 
duties of justices of the peace for such district, 
or of the police of such district, and elsewhere in 
Ireland, the Petty Sessions (Ireland) Act, 1851, and 
any Act amending the same 
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** Lourt of 
summary 
Jurisdiction 


(35) The expression “ court of summary jurisdiction ” 13 — 

(a) As regards England has the same meaning as in the 

Summary Jurisdiction Act, 1879, and 

(b) As regards Ireland means any justice or justices of the 

peace, police magistrate, stipendiary or other magis¬ 
trate, or officer, by whatever name called, to whom 
jurisdiction is given by the Summary Jurisdiction 
Acts or any Acts therein referred to , and 

(c) As regards Scotland, means the sheriff or sheriff substitute, 

or any two justices of the peace sitting m open court , 
or any magistrate or magistiatcs to whom juris¬ 
diction is given by the Summary Procedure (Scotland) 
Act, 1864 , 13 and 

(d) As regards India, a colony, the Channel Islands and Isle 

of Man, means the court, justices or magistrates who 
exercise jurisdiction m the like cases to those in which 
the Summary Jurisdiction Acts are applicable 

(36) The expression “ court of law ” includes a court of summary 

jurisdiction 

(37) The expression ** county court judge ” includes— 


(a) In the case of Scotland, the sheriff or sheriff substitute , 
and 

(h) In the case of Ireland, the j udge of the Civil Bill Court 

(38) The expiession “constable” includes a high constable 

and a commissioner, inspector or other officer of police 

(39) The expiession “police authority” means the commis¬ 

sioner, commissioners, justices, watch committee or 
other authority having the control of a police force 

(40) The expression “ horse ” includes a mule, and the provisions 

of this Act shall apply to any beast of wliatey cr description, 
used for burden or draught or for carrying persons in 
like manner as if such beast \\ ere included in the expression 
" horse” 

(40y) The expression “carriage” means a \ehicle for carriage 
or haulage other than one specially constructed for use on 
rails 

(41) “ Airman ” has the same meaning as m the Air borce Act 


Notl 

1 It miv br ubsoiNod that under the InterpLetation Act, 1889, in the con¬ 
struction of everv \ct of Parliament, unless the contiary intention appears, 
misculine words include the feminine, the plural includes the singular, and 
the singular includes the plural, the woul “month” means a calendar month, 
and “oath,” “affidavit,” and “swear,” include affirmation, declaration, 
and affirm or declare This enactment, however, does not apply to documents 
not Acts of Parliament, and therefore in any such document, eg, a warrant, 
“oath” will not include affirmation, &c , but under R P 134 (C) “month” 
in a sentence of imprisonment, detention, or field punishment, means, unless 
the eontrary is expressed, a calendar month Throughout the Act a year 
means twelve calendar months and may be held to commence on any day in 
any month ** 

2 Officer Thla includes ha If-pay and everv other description of officer, 
though not subject to military law under a 175. 



ARMY ACT 


605 


A woman cannot be an “officer* * within the meaning of the Act Any 
honorary rank conferred even though accompanied by a commission, is a 
mere matter of honour and dignity She might be “liable as** an officer 

3 Soldier This expression practically includes all persons subject to 
military law other than officers 

A warrant officer is in general a “ soldier *’ (para (6)), but is not a 11 non¬ 
commissioned officer '* (para (5)) 

4 Modifications See ss 182, 183 

5 Regular Forces This definition includes the Marines The distinction 
between the regular and other forces is that the regular forces are liable to 
serve continuously m every part of the world, or m any specified part of the 
world Officers of the Regular Army Reserve of Officers do not, therefore, 
fall withm this definition, whether called to army service or not Reservists 
become soldiers of the regular forces when called out on permanent service 
When called out for training and exercise, or for duty in aid of the civil power, 
they remain reservists but are subject to military law 

6 Corps As the corps is the unit for the purposes of enlistment and some 
other purposes under the Act, a power is given to His Majesty by warrant to 
declare any portion of the forces to be a corps for the purposes of the Act 
See the Warrant now in force (Army Order 49 of 1926 as amended by subse¬ 
quent Army Orders), and Ch XI, paras 3-S 

7 A war gratuity is thus a “militiry reward ” 

8 India It will be observed that “India,** for the purposes of the Act, 
includes the dominions of Indian native princes as well as “British India”— 
that is to say, all territories and places in H M *s dominions governed through 
the Governor-General of India 

9 Colony India is not treated as a colony for the purposes of the Act 
As regards the Irish Free State, see note 10 below 

The reference to a central legislature refers to such a case as Canada, where 
the Dominion Parliament assembled at Ottawa is the central legislature, and 
the provincial Parliaments for the provinces of Quebec,Ontario, &c ,are local 
legislatures Under the definition, the whole of Canada being under one 
central legislature will be one colony, and the provinces of Quebec, Ontario, 
&c , will be parts of that colony, and not separate colonies, for the purposes 
of the Act Similarly the whole of the Commonwealth of Australia (see 63 
& 64 Viet c 12) will be one colony, and Victoria, New South Wales, &c , 
will not be separate colonics foi the purposes of the Act 

10 The term “British Islands” means the United Kingdom, the Channel 
Islands and the Isle of Man (Interpretation Act, 1889, s 18 (1)) 

The term “United Kingdom” means ordinarily England, Wales, Scotland 
and Northern Ireland, and neighbouring islands other than the Channel 
Islands and the Isle of Man , but for the purposes of this Act it includes the 
Channel Islands and the Isle of Man, with the exception that { a ) Part III 
(billeting and impressment of carriages) has no application to them , and 
(6) they are treated as “colonies” for the purposes of provisions as to prisons and 
detention barracks, and execution of sentences of penal servitude, imprison¬ 
ment or detention (s 187) 

Irish Free State —By the provisions of the Irish Free State (Constitution) 
Act, 1922, the Irish Free State was granted the same constitutional status in 
the British Empire as Canada, Australia, New Zealand and the Union of South 
Africa, and subject to certain provisions (which do not affect the Army Act), 
the position of the Irish Free State in relation to the Imperial Parliament and 
Government and otherwise is that of the Dominion of Canada 

An Order in Council of 27th March, 1923 (entitled I he Irish Free State 
(Consequential Adaptation of Enactments) Order, 1923), enacted that, subject 
to certain provisions (which do not affect the Army Act), references in any 
enactment passed before the establishment of the Irish Free State to the 
11 United Kingdom,” " Umted Kingdom of Great Britain and Ireland,** 11 Great 
Britain and Ireland,’* “ Great Britain or Ireland ” “ British Islands,” or 
14 Ireland,” shall, in the application of the enactment to any part of Greit 
Britain and Ireland other than the Irish Free State, be construed as exclusive 
of the Irish Free State 

The position of the Irish Free State in relation to the \rmy Act is therefore 
as follows — 

The Army Act applies to the Irish Free State in exactly the sime manner 
as it applies to the Dominion of Canada That is, for the purposes 
of the Act the lush Free State is a " rolonv ” and is “ beyond the 
seas ” It is not part of the “ Umted Kingdom,” oi “ IieJand,” and 


Part V 
s 190. 
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Part VI 


Section 96 


references m the A°t to “Ireland” and the “United Kingdom 
must be construed as exclusive of the Irish Iree State 

11 Foreign country This includes the whole world, with the exception 
of the United Kingdom, India, and the colonies as defined in s 190 (23) Sec 
also s 187 a as to mandated territories 

12 Beyond the seas It will be observed that the Channel Islands and the 
Isle of Man, though for certain purposes treated as colonics (see s 187), are 
treated as not being beyond the seas As regards the Irish Free State, see 
note 10 above 

13 Paras (34) and (35) See also the definitions in the Interpretation Act, 
1889, s 13 (6) and following The Summary Procedure (Scotland) Act, 
1864, was repealed and replaced by the Summary Jurisdiction (Scotland) 
Act, 1908 


Part VI 


COMMENCEMENT AND APPLICATION OF ACT AND 

REPEAL 

[Part VI (ss 191-193) and the Fijth Schedule are repealed ] 


SCHEDULES. 


FIRST SCHEDULE 


Form of Oath to be taken by a Master whose Apprentice has absconded , 
and of Justice's Certificate annexed 


I A B , of do make oath, that I am by trade a 

and that was bound to serve as an 

apprentice to me in the said trade, by indenture dated the 
day of for the term of years, and that 

the said did on or about the day of 

abscond and quit my service without my consent, 
and that to the best of my knowledge and belief the said 
is aged about years Witness my hand at 

the day of one thousand nine hundred 

and 


I hereby certify that the fore- v 
going affidavit was sworn 
before me at 

this day of ( 

one thousand nine hundred 
and 


(Signed) A B 

(Signed) C D , 

Justice of the Peace 
for 
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Form of Oath to be taken by a Master whose indentured Labourer 
m India or a Colony has absconded, and of Justice’s Certificate 

annexed 

I of do make oath, that was 

bound to me to serve as an indentured labourer by indenture dated 

the day of for the term of 

years, and that the said did on or about the 

day of abscond and quit my service without my 

consent Witness my hand at the day of 

one thousand nine hundred and 

(Signed) A B 

I hereby certify, &c [as for apprentice ] 


Sections 
106 , 108 

Part I 

Accommodation to be Furnished by Keeper of Victualling House 

A keeper of a victualling house on whom any officer, soldier, or 
horse is billeted— 

(1) Shall furnish the officer and soldier with lodging and 

attendance , and 

(2) Shall, if required by the soldier, furnish him for every day of 

the march, and for not more than two days, if the soldier 
is halted at an intermediate place on the march for more 
than two days, and on the day of arrival at the place of 
final destination, with breakfast, hot dinner, and supper 
on each day, such meals to consist of such quantities of 
food and drmk as may from time to time be fixed by His 
Majesty's Regulations, not exceeding— 

(а) For breakfast, five ounces of bread, one pmt of tea 
with milk and sugar, four ounces of bacon , 

(б) For hot dinner, twelve ounces of meat previous to 
being dressed, six ounces of bread, eight ounces of potatoes 
or other vegetables , 

(c) For supper, five ounces of bread, one pint of tea 
with milk and sugar, two ounces of cheese , and 

(3) When a soldier is not so entitled to be furnished with " a 

meal/ 1 shall furnish the soldier with candles, vinegar, 
and salt, and allow him the use of fire, and the necessary 
utensils for dressing and eating his meat, and 

(4) Shall furnish stable room and ten pounds of oats, twelve 

pounds of hay, and eight pounds of straw on every day 
for each horse 

For the purposes of this part of this Schedule the expression 
“ furnished with lodging ” shall include the provision of a separate 
bed for each officer and soldier 


SECOND SCHEDULE 
BILLETING 
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P\RT II 

Regulations as to Billets 

(1) When the troops are on the march the billets given shall, 
except m case of necessity or of an order of a justice of the peace, 
be upon victualling houses m or within one mile from the place 
mentioned in the route 

(2) Care shall always be taken that the billets be made out to 
the less distant victualling houses in which suitable accommodation 
can be found before billets are made out for the more distant 
victualling houses 

(3) Except in case of necessity, where horses are billeted, each 
man and his horse shall be billeted on the same victualling house 

(4) Except in case of necessity, one soldier at least shall be 
billeted where there arc one or two horses, and two soldiers at 
least where there are four horses, and so in proportion for a greater 
number 

(5) Except in case of necessity, a soldier and his horse shall not 
be billeted at a greater distance from each other than one hundred 
yards 

(6) When any soldiers with the^r horses are billeted upon the 
keeper of a victualling house who lias no stable s, on the written 
requisition of the commanding officer present the constable shall 
billet the soldiers and their horses, or the horses only, on the 
keeper of some other victualling house who has stables, and a 
court of summary jurisdiction upon complaint by the keeper of 
the last-mentioned victualling house may order a proper allowance 
to be paid to him by the keeper ot the victualling house relieved 

(7) An officer demanding billets may allot the billets among the 
soldiers under his command and their horses as he thinks most 
expedient for the public service, and may from time to time vary 
such allotment 

(8) The commanding officer may, where it is practicable, require 
that not less than two men shall be billeted in one house 


[Third Schedule repealed by A 4 F (A ) Act, 1925 ] 
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FOURTH SCHEDULE 


Section 154 


Form of Descriptive Return 

DESCRrpm f Rfturn of who* at on 

the dav of , md was committed to confinement 

at on the dof as i deserter [or 

absentee without leave] from the Bn of the 

Regiment of 

• After the word “who, to be insert'd either the unrds ' was apprehended ’ or 
‘Surrindind himself as (h< ci wav bt 

Age 

Height Feet Inches 

Complexion 

Hair 

Eves 

Marks 

In uniform or plain clothes 
Probable date and place of attestation 


Probable date of desertion or beginning of absence, and 
from what place ------- 

Name, occupation, and address of the person by whom or 
through whose means the deserter [or absentee without 
leave] was apprehended and secured t 


Particulars in the evidence on which the prisoner is com 
mitted, and showing whether he surrendered or was 
apprehended, and in what manner and upon what 
grounds The fullest possible details to be given 


I do hereby certify, that the 
prisoner has been duly examined 
before me as to the circumstances 
herein stated, and has declared in 
my presence that hej 

the before mentioned 
corps, and I recommcnded§ 

for a reward of s 


Signature . 

-Residence > of committing 
-Post 7 own j magistrate 
-Signature of prisoner 
-Signature of informant 


Or, where the prisoner confessed, and evidence of the truth or falsehood 
of such confession is not then forthcoming 


I hereby certify that the above 
named prisoner confessed to the cir¬ 
cumstances above stated, but that 
evidence of the truth or falsehood of 
such confession is not forthcoming, 
and that the case was adjourned 
until the day of for the 

purpose of obtaining such evidence 
from a Secretary of State 


-Signature 
-Residence 
Post Town 


t It is important for the public service and for the interest of the desert* r or 
absentee without leive, that this pm of the return should be accurately filled up, and the 
details should be inserted by the justice in his own handwriting, or, under his direction, 
by his dt rk 

t Insert is or is not a deserter or absentee without leave , from or belongs or does not 
belong to as the cas< may be 

| The justice will insert the uam rt of the person to whom the reward Is due, and the 
amount [5s , 10s , 15s , or 20s J which, in hi> opinon, should be granted in this particular 

CiSc 
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[Fifth Schedule repealed bv 56 <S 57 Viet c 54 ] 


SIXTH SCHEDULE 

Provisions as to determining amount to be paid for Article ? 
requisitioned 

1 Subject to the provisions of this schedule an application to a 
countv court judge for a certificate shall be made in manner 
provided by rules of court, and shall be heard by the judge, without 
a jury, and his decision shall not be subject to appeal 

2 Subject to the provisions of this schedule, and to rules of 
court, the judge shall on such application act m accordance with 
the law regulating, and shall have the powers attaching to, the 
exercise of his ordinary jurisdiction 

3 In the case of impressment for hire, the amount fixed by the 
certificate shall be such amount as appears to the county court 
judge to be a fair rate of hire for the class of article in the district 
in which it is impressed or over which it is required to work In 
the case of a requisition for purchase the amount fixed by the 
certificate shall be such amount as appears to the county court 
judge to be the fair market value of the article requisitioned on 
the day on which it was required to be furnished as between a 
willing buyer and a willing seller Where the owner of a carriage 
or horse has been required to deliver it at a distance from his 
premises the amount shall include such sum as the judge may 
consider reasonable to cover the cost of such delivery 

4 No court fees shall be payable on the application, but the 
judge may, if he thinks fit, order either party to pay such sum as 
he may consider proper by way of costs to the other party, which 
sum shall be added to or deducted from the amount fixed by the 
county court judge as the value of the article requisitioned, and 
the amount to be included in the certificate shall be adjusted 
accordingly 

5 If the amount already paid by the Army Council exceeds the 
amount specified in the certificate, the county court judge shall 
certify the amount of the excess and shall order the amount so 
certified to be paid to the Army Council, which order shall be 
enforceable in like manner as a judgment of a county court 
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RULES OF PROCEDURE, 1926 

(Including amendments published up to 31st December, 1928 ) 

[The Rules of Procedure, 192b, we^e issued as S R O 989/192b, and the 
subsequent amendments as S R O 558/1927 and S R O 505/19^8 , these, how¬ 
ever, do not contain the notes to the Rules which lie shown herein, or the 
Specimen Charges (pp 715-735), and Mtmorindi (pp 763-770) ] 

Part I —Arresi and Irial 
Arrest 

1 Report of delay of trial under Arm> Act, s 45 

Power of Commanding Officer 

2 Duty of commanding officer as to investigation of charge for 

offence 

3 Hearing of charge 

4 Disposal of the charge or adjournment for Liking down the 

summary of evidence 

5 Remand of accused 

6 Summary award of punishment by commanding officer 

7 Riglit of trial by court-martial i n lieu of summai y aw ard 

8 Procedure on charge against officer 

Disposal of Charge under Army Act, s 47 

9 Summary disposal of charge against officer or warrant officer 

Revision of Summary Punishments 

10 Revision of summary punishments 

Flaming Charges 

11 Charge-sheet and charge 

12 Commencement and validity of charge-sheet 

13 Contents of charge 

Preparation for Defence by Accused Person 

14 Rights of accused to prepare defence 

15 Information of charge and delivery of list of officers to 

accused 

16 Joint trial of several accused persons 

Convening of Court-Martial 

17 Procedure of officer on convening court-martial 

18 Adjournment for insufficient number of officers 

19 Ineligibility and disqualification of officers for court- 

martial 

20 Corps of members of court-martial 

21 Rank of members of court-martial in certain cases 

Procedure at Trial —Constitution of Court 

22 Inquiry by court as to legal constitution 

23 Inquiry by court as to amenability of accused and validity 

of charge 
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Procedure at Trial —Challenge and Swearing 

14 Appearance of accused and prosecutor 
25 Proceedings for challenge of members of court 
2b Swearing of members 

27 Swearing of judge-advocate and other persons 

28 Substitution of solemn declaration for oath 

29 Form of oath in case of trial of several accu >ed persons 

30 Swearing of person according to the form of his religion 

Prosecution, Defence, and Summing-up 

31 Arraignment of accused 

32 Objection by accused to charge 

33 Amendment of charge 

34 Special plea to the jurisdiction 

35 General plea of “ Guilty '* or " Not Guilty ” 

36 Plea in bar 

37 Procedure after plea of " Guilt} ' 

38 Withdrawal of plea of " Not Guilty ” 

39 Plea of 11 Not Guilty," application for adjournment, and 

case for the prosecution 

40 Procedure where no witnesses to facts (except accused) 

called for defence 

41 Procedure where witnesses called for defence 

42 Summing-up by judge-advocate 

Finding and Sentence 

43 Consideration of finding 

44 Form and record of finding 

45 Procedure on acquittal on every or any chaTge 

46 Procedure on conviction 

47 Mode of forfeiting seniority of rank 

48 Sentence 

49 Recommendation to mercy 

50. Signing and transmission of proceedings 

Confirmation and Revision 

51 Procedure of confirming officer 

52 Procedure on revision 

53 Promulgation 

54 Mitigation of sentence on partial confirmation 

55 Confirmation notwithstanding informality m or excess ol 

punishment 

56 Confirmation notwithstanding technical Oj. other deviation 

Insanity 

57 Provisions as to finding of insanity and custody of insane 

person 

General Provisions as to Proceedings of Court 

58 Seating of members 

59 Responsibility of president 

b0 Power of court over address of prosecutor and accused 
61 Procedure on trial of accused persons together 
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62 Separate charge-sheets 

63 Sitting in closed court 

64 Time for trial 

65 Continuity of trial and adjournment of court 

66 Suspension of trial 

67 Proceeding on death or illness of accused 

68 Presence throughout of all members of court 

69 Taking of opinions of members of court 

70 Procedure on incidental question 

71 Swearing of court to try several accu sed persons 

72 Swearing of interpreter and shorthand w ritcr 

General Provisions as to Witnesses and Evidence 

73 Evidence to be according to rules in English courts 

74 Judicial notice 

75 Calling of all prosecutor's witnesses 

76 Calling of witness whose evidence is not contained in sum¬ 

mary or abstract 

77 List of witnesses of accused 

78 Procuring attendance of witnesses 

79 Adjournment of court for non-attendance of witnesses 

80 Evidence of accused and his wife 

81 Withdrawal of witnesses from court 

82 Swearing of witnesses 

83 Mode of questioning witnesses 

84 Examination and cross-examination 

85 Questions to witness by members of court or judge-advocate 

86 Recalling of witnesses, and calling of witnesses m reply 

Defending Officer, Friend of Accused, and Counsel 

87 Defending officer and friend of accused 

88 Counsel allowed in certain courts-martial 

89 Requirements for appearance of counsel 

90 Counsel for prosecutor 

91 Counsel for accused 

92 General rules as to counsel 

93 Qualification of counsel 

Proceedings 

94 Record in proceedings of transactions of court-martial, 

95 Taking down of evidence and addresses 

96 Custody and inspection of proceedings 

97 Transmission of proceedings after finding 

98 Preservation of proceedings 

99 Rate of payment for copies of proceedings 

100 Loss of proceedings 

J udge-A dvocate 

101 Appointment of j udge-advocate and disqualification. 

102 Death, illness, or absence of judge-advocate 

103 Powers and duties of judge-advocate 
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Exception from Rules 

104 Suspension of rules on the ground of military exigencies 

or the necessities of discipline 

held General Court-Martial 

105 Convening of field general court-martial 

106 Composition of field general court-martial 

107 As to field general court-maitial where military exigencies 

occur 

108 Charge 

109 Trial of several accused persons 

110 Challenge 

111 Swearing of members, witnesses, &c. 

112 Arraignment 

113 Plea to j unsdiction 

114 Witnesses and evidence 

115 Defence 

116 Procedure at trial 

117 Acquittal 

118 Sentence 

119 General provisions as to votes and pow ers ot court 

120 Confirmation 

121 Application of rules 

122 Definitions 

123 Evidence of opinion of convening and confninmg officer 


P vr r II — Miscellaneous 

Regulatioyis for Courts of Inquiry, other than Courts of Inquiry held 
under beet ion 72 of the Army Act 

124 Courts of Inquiry 

Regulations for Courts of Inquiry under Section 72 of the Army Act 
for the purpose of determining the Illegal Absence of Soldiers 

125 Courts of inquiry as to illegal absence under Army Act, 

s 72 

Explanation of “ Prescribed " and "Commanding Officer " 

126 Prescribed officers for the purposes of Army Act, ss 43, 57 

and 73, and competent military authorities for the pur¬ 
poses of Army Act, ss 58, 60, 61, 64, 65 and 66 

127 Prescribed procedure of court of inquest (India) under 

Army Act, s 134 

128 Prescribed officer for competent military authority (Army 

Act, s 101) 

129 Definition of “ commanding officer *' 

Prisons and Detention Barracks Abroad 

130 Committal and removal of soldiers under sentence abroad. 
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Part III — Supplemental 

131 Exercise of powers vested in holder of military office 

132 Cases unprovided for 

133 Forms in appendices 

134 Definitions 

135 Construction of rules 

136 Application of rules to Channel Islands and Isle ol Man 

137 Extent of application of rules 

138 Short title 

139. Commencement of rules. 


FIRST APPENDIX. 
Forms of Charges. 


SECOND APPENDIX 
Forms as to Courts-Martial 
Forms of Summons to Witnesses 
Forms of Oaths and Declarations 


THIRD APPENDIX 
Forms of Commitment 
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Report of 
delay of 
trial under 
Army Act 
s 45 


Duty of 
comm nd 
ing officer 
as toinvesti 
gat ion of 
ouarge for 
offence 


Hearing of 
charge 


RULES OF PROCEDURE, 1926 

(Including amendments published up to Bst Du ember, 1928) 


Part I — Arrest \nd Trivi 
A west 

1 The special report of the necessity for furthf r delay in order¬ 
ing a court-martial to assemble for the trial of an oiiicei or soldier 
required under Section 45 oi the Army Act, shall bt made by means 
of a letter from the commanding officer of that officer or soldier 
reporting the necessity to the general or other officer to whom 
application would be made to convene a court-martial for the trial 
of that officer or soldier 1 

1 See generally as to rr 1-8, Ch IV, and K R , 533, et seq 
This rule prescribes the inanmr in which the spi cial report required by A A 
45 is to be made A similar report must be hunishcd weekly until the accused 
is released or a court martial assembled, ind on the receipt of cver> such 
report, the general or other officer to whom it is sent must satisfy himself as 
to the necessity for the continued retention of the accused in custody, K R , 
537(a) As to mode of rcpoiting, see r 135 (B) dins special report is not 
required on active service 


rower of Commanding Officer 

2. Every commanding officer 1 will take care that a person 2 
under his command, when charged with an olfence, is not detained 
in custody for more than forty-eight hours after the committal 
of that person into custody is reported to him, without the charge 
being investigated, 3 unless investigation within that period seems 
to him to be impracticable with due regard to the public service 
Every case of a person being detained in custody beyond a perioa 
of forty-eight hours, and the reason thereof, shall be reported 4 
by the commanding officer to the general or other officer to whom 
application would be made to convene a court-martial for the trial 
of the person charged 

1 See r 129 and note A C O who unnecessarily detains a person in 
arrest or confinement, renders himself liable to a charge under A A 21 (l) 

2 This rule applies to officers as well as soldiers 

3 See A A 45 (5) This rule means that th' 1 investigation must be com¬ 
menced within the time specified, though it may be impossible to complete 
It within that time As to exclusion of Sunday, Good Friday, and Christmas 
Day see r 135 (A) 

4 The report should be made by letter (see r 135 (B)) and should refei 
specifically to the case, and state the reasons justifying the detaining of the 
accused in custody and preventing the investigation Ihe absence of an 
important witness would justify a remind, or the accused might be ordered 
to return to his duty, with a distinct intimation that his case will be investi¬ 
gated so soon as the absent witness is available, K R , 551 

3 —(a) Every charge against a soldier will be heard 1 in the 
presence of the accused The accused will have full liberty to 
cross-examine any witness against him, and to call any witnesses 2 
and make any statement in his defence On the application of 
the accused, he and his wife may be called as witnesses, subject 
to the provisions of Rule 80 3 
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(b) If the accused demands that the evidence against him be 
taken on oath, an oath will be administered by the investigating 
officer and taken by each witness in the same form and manner 4 
as provided for a court-martial, or, in the case of a witness allowed 
before a court-martial to make a solemn declaration, 6 the like 
solemn declaration will be made before the investigating officer 

I As to the mode of conducting the investigation sr c Ch IV, paras 19-29, 

K R , 542-554 The Army Act and Rules do not require the investigation 
to be by the C O but make him responsible for the decision, A \ 4b (1) 

The evidence is not taken in writing, and, therefore, in the case of a remind, 
must be taken in writing afterwards as directed by r l (C) 

l Police and other civilian witnesses cannot b( compelled to attend 
before a C O but they can be compelled to attend at the taking of a summary 
of evidence (see A A 125 (3) and r 4 (H)) 

3 Ihe last sentence of (A) was added after tho passing of the Criminal 
Evidence Act, 1898 The accused had ilreadv the right under this rule to 
make a **statement,'’ i e , to give unsworn evidemt If (under (B)) he 
requires the witnesses “against” him to be sworn, any witnesses (including 
his wife) called by him should also be sworn, he himself may make an unsworn 
statement, or (either in addition to, or m lieu of, such a statement) may 
give evidence on oath In the latter (ase r 80 will apply to him 

4 See r 82 and form on p 763 

5 See A A 52 (4), r SI (C), and form on p 763 

4 —(a) The commanding officer will dismiss a charge brought Disposal of 
before him if in his opinion the evidence does not show that some orad^urn- 
offence under the Army Act 1 has been committed, or if, in his ment J for 
discretion, he thinks that the charge ought not to be proceeded [^sifmlSiary 
with 2 of evidence 1 y 

(b) At the conclusion of the hearing of a charge, if the command¬ 
ing officer is of opinion that the charge ought to be proceeded with, 
he shall, without unnecessary delay, either— 

(i) dispose of the case summarily 3 , or 

(n) refer the case to the proper superior military authority 4 , or 
(in) adjourn the case for the purpose of having the evidence 
reduced to writing 5 

Provided that the commanding officer shall not dispose of a case 
summarily unless the accused is a soldier, or if the accused, being 
a soldier, has elected (under Section 46 of the Army Act) to be 
tried by a district court-martial 

(c) 6 Where the case is so adjourned, at the adjourmd hearing 
the evidence of the witnesses who were present and gave evidence 
before the commanding officer, whether against or for the accused, 
and of any other person whose evidence appears to be relevant, 
shall be taken down in writing 7 in the presence of the accused 
before the commanding officer or such officer as he directs 

(d) 8 The accused may put questions in cross-examination to 
any witness, and the questions with the answers shall be added in 
writing to the evidence taken down 

(e) 6 The evidence of each witness when taken down, as pro¬ 
vided in (c) and (d), shall be read over to him, and shall be signed 
by him, or, if he cannot write his name, shall be attested by his 
mark and witnessed After all the evidence against the accused 
has been given, the accused will be asked “ Do you wish to make 
any statement or to give evidence upon oath? You are not 
obliged to say anything or give evidence unless you wish to do so, 
but whatever you say or any evidence you give will be taken down 
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m writing, and may be given in evidence ” Any statement or 
evidence of the accused will be taken down, but he will not be 
cross-examined upon it 8 

If the accused is remanded for trial by court-martial, no evidence 
will be admitted at his trial of any statement which he may have 
made, or evidence which he may have given, at the taking of the 
summary of evidence before such caution was addressed to him 

(f) 6 If the commanding officer so directs, or if the accused so 
demands, the evidence of every such witness, whether for or 
against the accused, shall be taken on oath, 9 and the oath will be 
administered by the commanding officer, or by the officer before 
whom he directs the summary to be taken, in the same form and 
manner as provided for a court-martial, 10 or m the case of a 
witness allowed before a court-martial to make a solemn declara¬ 
tion, 11 the like declaration may be made 

(g) 6 If a person cannot be compelled to attend as a witness, or 
if owing to the exigencies of the service or on other grounds (in¬ 
cluding the expense and loss of time involved), the attendance of any 
witness cannot in the opinion of the officer taking the summary 
(to be certified by him m writing) 12 be leadily procured, a written 
statement of his evidence purporting to be signed by him may be 
read to the accused ?nd included in the summary of evidence 
provided that, if such person can be compelled to attend, the 
accused may demand that he shall attend for cross-examination 

(h) Any witness who is not subject to military law may be 
summoned to attend by order under the hand of the commanding 
officer of the accused 13 The summons shall be in the form 
provided in the Second Appendix to these rules 

1 Every offence which a person subject to military law can commit is an 
offence under the Army Act, because it is either a military offence specified 
in the Act or a civil offence under s 41 

In deciding whether a charge under A A 40 shall be proceeded with, the 
C O must consider whether the alleged offence is, or is not, to the prejudice 
of good order and military discipline, if, in his opinion, it is not, the charge 
must be dismissed He must also consider whether, having regard to the 
limitations of time prescribed by A A 158 (1), and 161, the accused is liable 
to be proceeded against, see K R , 548 As to the limitations of time in 
respect of certain civil offences see r 36 (A) (m) and note 4 

2 The C O must dismiss the charge if there is no evidence of any offence 
under the Army Act, he must also dismiss it if the accused has been previously 
acquitted or convicted of the alleged offence (see A A 46 (7), 47 (5), 157, 
and 162 (6)) He may dismiss it if he considers, for example, that the evidence 
is doubtful or the case trivial, or, in the exercise of his discretion, for any 
reason, e g , the good character of the accused 

A C O , unless further evidence is required or the case is one of difficulty, 
should never delay for more than one day m deciding as to the disposal of 
a case 

As to cases where sufficient evidence is not forthcoming at the investigation 
or a further offence is disclosed during the investigation, see K R , 551, 553 

To make an entry against a man without punishment is a summary disposal 
and not a dismissal of the case 

3 This course will be adopted by the C O (subject in the case of N C Os 

to K R , 55S, 559) unless (*) he thinks that the case ought to be tried by 
court-martial, or (5) the accused elects to be tried by district court martial, 
or (c) the case is one whioh under K R 547 he is bound to refer to superior 
authority » 

In certain circumstances the C O is bound to deal summarily with an offence 
of drunkenness unless the accused elects trial by district court-martial (See 
A A. 46 (3)) 

4 This course will be adopted when the C O considers that the case should 
be disposed of summarily but he cannot, under K R , 547, so dispose of it 
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without reference to superior authority (See rr 134 (A), 135 (B), and K R , 

616,617 ) 

5 This course will be adopted in any case other than those mentioned m 
notes 3 and 4 above 

The final decision of the CO ds to whether the case should be tried bv 
court martial will onl\ be made after he has considered the evidence which 
has been reduced into writing, i u , the summary of evidence (See r 5 (A) 
and note ) 

6 For power to dispense with paras (c), (d), (e), (f) and (c) see r 104 

7 The adjourned hearing for the purpose of reducing the evidence to 
writing should, if possible, be held on the same day as the investigation 
The C O may direct another ofliar to take down the summary of evidence, 
but an officer who has given material evidence at the investigation must not 
be appointed for the purpose 

The summary will be taken on oath if the C O so directs or if the accused 
so demands (see (F) and note 9 bt low) 

The evidence (so far as it is relevant and admissible) of every witness at 
the investigation must be taken down unless the witness is absent on foreign 
service or some good reason renders it not reasonably practicable to call him 
The evidence or witnesses who did not give evidence at the investigation 
may also be taken for either prosecution or defence, so long as it appears to 
be relevant As provided in (d) the accused must be given full liberty to 
cross-examine the witnesses against him 

8 The formal caution provided for m this paragraph must be given as soon 
as the evidence for the prosecution is closed 

No statement or evidence by the accused can be admitted in evidence against 
him at his subsequent trial unless made or given after the formal caution 

If it is necessary to take an additional summary, the accused must again be 
formally cautioned before he makes any further statement or gives any further 
evidence 

The tact that the accused was duly cautioned should be recorded in the 
summary 

The accused may make a statement not upon oath or, if he wishes, give 
evidence on oath, he may call witnesses on his behalf (including his wife) 

The statement or evidence of the accused and the evidence of his witnesses 
must be taken down, all hearsay and irrelevant matter being excluded The 
accused must not be cross-examined ^ 

9 The C O cannot direct A he evidence of the accused to be taken on oath 
It rests entirely with the accused whether he will give sworn evidence or not 
and he may do so even if the witnesses against him are not sworn 

10 See r 82 and form on p 763 

11 See A A 52 (4), r 82 (c), and form on p 763 

12 The certificate can conveniently be written below the signature of the 
absent witness on his written statement or abstract of evidence 

The accused has a right to demand the presence of the witness (unless he 
is not compellable) for purposes of cross examination, but in many cases the 
provisions of this paragraph will effect a saving of time and expense, e g , where 
a civilian witness is only required to give formal proof of a matter not really 
m dispute Such witness must, however, be in attendance at ttu trial A^ 
to calling at the trial of a witness whose evidence is not contained in the 
summary or abstract of evidence, sec r 76 

13 Sec A A 125 (3) and form of summons, p 761 See also r 78, note 5 

5 1 —(a) The ev idence and statement {if any) taken down in Remand of 
writing in pursuance of Rule 4 (in these rules referred to as the accuse 
summary of evidence) shall be considered by the commanding 
officer, who thereupon shall either— 

(i) remand the accused for trial by court-martial, or 
(n) refer the case to the propef superior military authority, 
or 

(in) if he thinks it desirable, and the accused is a soldier and 
has not himself elected to be tried by a district court- 
martial, rehear the case and dispose of it summarily 2 

(b) If the accused is remanded for trial by court-martial, the 
commanding officer shall without unnecessary delay apply 3 to 



620 


RULES OF PROCEDURE, 


the proper military authority to convene a court-martial Any 
delay in the reference to superior military authority should not 
ordinarily exceed thirty-six hours 4 

1 For power to dispense with this rule see r 104 

2 The evidence m the summary may not correspond with that given upon 
the original investigation and the case may appear in a new aspect The C O 
may, therefore, if he has jurisdiction to do so, and the accused his not elected 
(under A A 46 (8)) to be tried b> district court-maitial decide to re hear 
the case and, if he thinks fit, dispose of it summanly He can dismiss the 
case on re-hcaring it 

3 For form of application foi court martial, which must be signed by 
the officer in actual command of the unit to which the accused belongs, see 

p 794 

See also memoranda for guidance of courts martial, p 703, et seq 

If th~ accused is on detached duty, the C O detachment is for this purpose 
the O C unit, unless his powers are restricted under K R , 563 ( c) 

4 As to exclusion ot Sunday, &c , in reckoning time, seer 135 (a) 


Summary 6 .—(a) The term of detention when awarded by a command- 

punShment in £ °fli cer m days shall begin on the day of the award The 
by com term of detention when awarded by a commanding officer in 

officer 11 ^ hours shall begin at the hour when the soldier sentenced is received 
at the detention barrack or branch detention barrack to which 
he is committed, or if he has not been sooner received into the 
detention barrack or branch detention barrack, shall begin on 
the day after the day of the award at the hour fixed for the commit¬ 
ment and release of soldiers under sentence 1 

(b) When the commanding officer has once awarded punish¬ 
ment for an offence, he cannot afterwards increase the punish¬ 
ment for that offence 2 

1 C Os must bear m mind the regulations as to summary award of punish¬ 
ments, K R 558-568, and as to drunkenness, K R , 574-580 See also 
Ch IV, paras 31-38 

A C O will award his sentence, up to seven days, in hours, but if exceeding 
seven days, m days, K R ,561(5){n) In law (in the absence of special pro¬ 
vision) there is no division of a day,and, therefore, however late in the day a 
soldier under sentence is committed, his term of detention will be reckoned to 
begin on the first minute of the day of the award But when the sentence is 
awarded in hours, the detention by virtue of this rule will not commence until 
the hour at which the soldier is received into the detention or branch detention 
barrack, or if he is not received into such barrack on the day following the date 
of the award, then it will commence at the hour fixed for the commitment of 
soldiers under sentence on the day after the day of the award This rule will, 
therefore, allow a C 0 where there is no accommodation in the detention barrack, 
to postpone the commitment of the soldier for one day, and to keep him in 
the guard detention room without his term of detention beginning to run, till 
the usual hour of commitment on the next day after the detention is awarded, 
whether Sunday or not (see r 135 (a)) If, however, he is kept longer in the 
guard detention room and is ultimately committed to a detention barrack, 
his term of detention will begin so to run, and if not committed to a detention 
barrack at all, the detention begins to run from the usual hour of commitment 
on the day of the award It must be recollected that a soldier’s pay cannot 
be stopped after his having been awarded detention for any day on which he 
is in custody, before his detention begins to run under this rule 

2 The award is considered final when the accused has been removed from 
the presence of the C O The C O can at any time dimmish the punishment 
before its completion, though he cannot add to it 

As to entry of C O’s award see K R , 544, 545, 1630-1 As to revision of 
summary punishments see r 10 
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7.— (a) If a soldier is dealt with summarily by his commanding Right oi 
officer and the award or finding involves a forfeiture of pay, or £^ t by 
(though such forfeiture is not involved) the award is not an award martial m 
of a minor punishment, 1 and his commanding officer has omitted 
to ask him whether he desires to be dealt with summarily or to awar.i 
be tried by a district court-martial, 2 the soldier may, at any time 
on the same day before the hour fixed for the commitment and 
release of soklieis under sentence, claim his right to be tried by a 
district court-martial 3 

(b) Except as mentioned in sub-section (8) of Section 46 of 
the Army Act and in this rule, a soldiei has no right to claim a 
trial by court-martial 

1 See K R , SS8 (6), 560 (6) 

2 A C O should never omit to isk this question which he is directed to 
put by A A 46 (8), but this paragraph provides for a possible omission to 
do so 

i See Ui V, para 79, and K R 652 {c) as to punishment in such a case 

8 1 —(a) Where an officer is charged with an offence under the procedure 
Army Act the investigation shall, if he requires it, be held, and °£ a *|£][ ge 
the evidence taken in his presence in writing, m the same manner, officer 
as nearly as circumstances admit, as is required by Rules 3 and 
4 in the case of a soldier 2 

(b) When an officer is ordered to be tried by court-martial, 
without any such taking of evidence in his presence, an abstract 
of the evidence to be adduced shall be delivered to him, gratis , as 
provided in Rule 14 (b) 3 

1 For po'ver to dispense with observance of this rule owing to military 
exigencies, &c , see i 104 

2 In the rise of in officer, as in that of a soldier, the charge must come 
before bis C O in order that he may determine whether the charge shall be 
dismissed, or the case referred to superior military authority foi summary 
disposal under A A 47 or trial by court martial By this provision the C O 
can dispense with a formal and detailed investigation unless the accused officer 
demands one It does not preclude the C O from calling the officer before 
him and investigating the case as he may deem necessary The officer can 
only demand foimal investigation of his case by the CO, he has no right 
under this rule to demand a court of inquiry 

3 The convening officer will be responsible for the furnishing of this abstract 
which should not be too much m detail It should always be delivered to the 
accused ev< n though the subject matter of the charge may previously have 
been investigated by a court of inquiry, and if a court of inquiry has been 
held, the officer may have a copy of its proceedings (Sec r 124 (m) ) 


Disposal of c/rngt wider Army Act, fiction 47 

9,-— (a) Where an officer or warrant officer is lemanded for summary 
the disposal of a charge against him by an authority empowered disposal of 
under Section 47 of the Army Act to deal summarily with that agamst 
charge, the summary of evidence or (in the case of an officer officer°r 
where there is no summary of ev iclence) an abstract of the evidence officer 111 
to be adduced shall be delivered to him, gratis, with a copy of the 
charge as soon as practicable after its preparation, and in any case 
not less than twenty-four hours before his trial 1 

(gl Where the authority empowered undei Section 47 of the 
Army Act decides to deal summarily with a charge against an 
officer or warrant officer, he shall, unless he dismisses the charge 
or unle KS the accused has consented 2 in writing to dispense with 
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the attendance of the witnesses, hear the evidence in presence 
of the accused The accused will have full liberty to cross-examine 
any witness against lnm and to call any witnesses and make a 
statement in his defence The accused may give evidence 
himself and his wife may be called as a witness subject to the 
provisions of Rule 80 

(c) If the accused gives evidence himself or demands that the 
evidence against him be taken on oath, the provisions of Rule 82 
shall apply save that the oath shall be administered by the author¬ 
ity dealing summarily with the case 

1 As to entries of awards in the regimental conduct sheets of officers and 
warrant officers, ^ee K R , 1629 

2 A certified true copy of the written consent of the officer should be 
attached to each copy of the regimental conduct sheet forwarded to the War 
Office (K R , 1629 (&)) 

Revision of Summary Punishments 

10. If any punishment awarded by a commanding officer, or 
by an authority dealing summarily with a charge under Section 47 
of the Army Act, appears to the Army Council, or to a superior 
officer as hereinafter defined, to be wholly illegal, the Army 
Council or such superior officer shall direct that the award be 
cancelled and the entry in the records of the accused be expunged 

If such punishment appears to the Army Council, or to a 
superior officer as hereinafter defined, to be m excess of the punish¬ 
ment authorized by law for the offence, the Army Council or 
such superior officer may vary the punishment awarded so that 
it shall not be in excess of the punishment authorized by law, 
and the entry in the records of the accused shall be varied 
accordingly 

If such punishment appeals to the Army Council, or to a 
superior officer as hereinafter defined, to be too severe having 
regard to all the circumstances of the case, the Army Council or 
such superior officer may remit the whole or a part of the punish¬ 
ment awarded, and such remission shall be entered in the records 
of the accused , provided that such power of remission shall be 
exercised by a superior officer within a period of two years only 
from the date of the award 1 

In this rule the expression " superior officer " means, with 
respect to punishments awarded by a commanding officer, an 
officer not below the rank of brigadier who is also of superior 
rank to the commanding officer who awarded the punishment, 
and with respect to punishments awarded by an authority 
dealing summarily with a charge under Section 47 of the Army 
Act, in India the Commander-in-Chief of the Forces in India, 
and on active service the general or air officer commandmg-m- 
chief in the field if of superior rank or superior relative rank to 
the officer who awarded the punishment 

1 Any cancellation, variation or remission by a superior officer of a punish¬ 
ment inflicted upon an officer under A A 47 will be notified to the War Office 
See K R , 1629 ( b) 

Framing Charges 

11. — (a) A charge-sheet 1 contains the whole issue or issues to 
be tried by a court-martial at one time 



Rules of procedure 


623 


(b) A charge 2 means an accusation contained m a charge-sheet 
that a person amenable to military law has been guilty of an 
offence 

(c) A charge-sheet may contain one charge or several charges 3 

1 The charge sheet is usually prepared by the adjutant of the accused’s 
unit, but r 17 makes the convening officer responsible for its correctness It 
must be signed by the officer in actual command of the unit to which the 
accused belongs, if trial is ordered, the order must be added at the foot and 
signed by—or by a staff officer “for”—the convening officer 

For submission of certain charges to the Judge Advocate Gencial, see K R , 

630 

There may be several charge-sheets—see r 62, but the court can only deal 
with one charge sheet at a tune When thoie are two or more charge-sheets, 
they must be consecutively numbered Tor illustration of chaigi sheet, 
see p 714 

2 The “charge’' heie referred to is the formal written charge upon which 
the accused is to be tried, as distinct from the charge or complaint (mentioned 
in A A 46 (1) and rr 3,4 and 8) which gave rise to the preliminary investi¬ 
gation 

3 All charges (including alternative charges) must be consecutively 
numbered As to insertion of charges in separate charge sheets, see r 62 
and notes 

12— (a) Every charge-sheet will begin with the name and Commence 
description of the person charged, and should state, in the case of 
an officer, his rank, and name, and corps (if any), and in the case charge sheet 
of a soldier, Ins number, rank, and name, and corps (if any), 
and where he does not at the time of the trial belong to the regular 
forces, should show by the description of him, or directly by an 
express averment, that he is amenable to military law 1 in respect 
of the offence charged 

(b) A charge-sheet shall not be invalid by reason only of any 
mistake in the name or description of the person charged, 2 if he 
does not object to the charge-sheet during the trial, and it is not 
shown that injustice has been done to the person charged 

(c) In the construction of a charge-sheet or charge there shall 
be presumed in favour of supporting the same every proposition 
which may reasonably be presumed to be impliedly included, 
though not expressed therein 3 

1 See illustration of charge sheet, p 714 As an officer or soldier of the 
regular forces is always subject to military law, a statement in the charge 
sheet that the accused belongs to a battalion of the regular foices will be 
sufficient to aver, and evidence of his so belonging will be sufficient to prove, 
that he is subject to military law, without expressly adding the words But if 
the accused belongs to the reserves or to the Territorial Army, or to the 
Royal Air Force lent or attached to the Army, the charge sheet must state, 
and the court must, either by evidence or from their military knowledge, be 
satisfied, that he was at the time of the offence subject to military law (See, 
however, Reserve Forces Act, 1882, ss 6 and 15 ) 

If the accused is a civilian, or if his name and position are unknown, as may 
happen on active service, the charge-sheet must expressly aver that he was 
subject to military law, although it will be sufficient if the description of the 
accused is such as to imply that he was so subject Evidence must be given 
of the fact that he was, for example, a sutler, or a holder of a pass from the 
officer in command See specimen charge sheet No 14, p 717 

For persons subject to military law, see A A 175, 176 

2 For powers of the court to amend such a mistake, see r 33 (a) 

An accused person may be described by an assumed name if he is commonly 
known by that name 

3 This paragraph must not be regarded as excusing any carelessness in 
preparing charge-sheets It enables a court to presume matters which, 
though not stated in the charge, are necessary to support its validity, ana 
can reasonably be implied from it 
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13.— (a) Each charge 1 should state one offence only, 2 and in 
no case should an offence be described in the alternative 3 in the 
same charge 

(b) Each charge should be divided into two parts — 

( 1 ) The statement of the offence , and, 

(n) The statement of the particulars of the act, neglect, or 
omission constituting the offence 4 

(c) The offence should be stated, if not a civil offence, in the 
words of the Army Act, 5 and if a civil offence, in such words as 
sufficiently describe that offence, but not necessarily in technical 
words fl 

(d) The particulars should state such circumstances respecting 
the alleged offence as will enable the accused to know every act, 
neglect, or omission which it is intended to be proved against 
him as constituting the offence 

(e) The particular's in one charge may be framed wholly or 
partly by a reference to the particulars in another charge, and in 
that case so much of the latter particulars as is so referred to shall 
be deemed to form part of the first-mentioned charge as well as of 
the other charge 7 

(r) Where it is intended to prove any facts in respect of which 
any deduction from ordinary pav can be awarded as a consequence 
of the offence charged, the particulars should state those facts 8 

1 For forms ot chargor and preliminary note as to their use, see p 699 
et seq See also memoranda tor guidance ot rourts-m irtial, p 763 e ' seq 

2 E g , a single charge under A A 8 (2) of using threatening and insub¬ 
ordinate langu ige to his superior officer would be a bad ch irge as it discloses 
two separate offences, similarlv a single charge under A A 18 (4) or 41 of 
stealing and receiving would be a bad chargt \n accused, however, nm 
legally be charged under A A 41 with burglary and larceny or house breaking 
and larceny, a under the I arceny Act, 1916, burglary and larceny is made i 
single offence, as is also housebreaking and larcen\ 

3 E % , a single charge under A A 8 (2) of striking or offering violence to 
his superior officer would be a bad charge, as it discloses two separate olfences 
But the use of the word 4 ‘or" in a charge, i e , in the statement of the offence, 
is permissible where the charge discloses only one offence, t g , a charge under 
A A 15 of “when in garrison being found beyond the limits fixed by general 
orders without a pass or written leave from his commanding officer” would be 
a good charge, because the accused is not charged with one of two offences, 
but with a single offence, which is constituted by his having neither a pass 
nor written leave If in the charge the words <r beyond the limits fixed by 
general or garrison orders” were used, the charge would be a bad charge 
because it might be one offence to be beyond the limits fixed by general orders, 
and another offence to be beyond the limits fixed by garrison orders 

A single transaction, although technically disclosing more than one offence , 
should not, as a rule, be made the subject of more than one charge For 
instance, where violence to a superior is accompanied by insubordinate 
language, the violence alone should be charged (assuming the evidence to be 
satisfactory), the language being admissible in evidence as to the intent 
On the other hand, if it seems desirable, a man can legally be charged in two 
separate charges with escape from arrest and absence without leave (following 
such escape) < 

Larceny of goods the property oi several different owners should not be 
included in one charge 

4 The statement of the particulars must support the statement of the 
offence If the statement of an offence laid under A A 8 (2) alleged that 
the accused struck his superior officer, particulars stating that the accused 
offered violence to the said superior officer would not support the statement of 
the offence and the charge would be a bad charge, and the fact that the accused 
pleaded guilty to it would not affect the matter 
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In all cases involving an intent to defraud, such intent must be stated m 
the particulars 

5 Under r 134 (B) this will include the words of any other Act creating 
the offence, such as the Acts relating to the reserve or auxiliary forces See 
notes as to use of forms of charges (25) p 702 

b But the essence of the offence charged under A \ 41 must be expressed, 
e g , a charge of damaging property must contain the averment that the act 
was done “maliciously ” 

7 See, e g , specimen charge-sheet No 68, p 727 If m such a case 
there were an acquittal upon the first charge and a conviction upon the second 
charge, the conviction when recorded should specify the place and date men¬ 
tioned m the first charge 

8 Unless these facts are stated in the particulars and proved in evidence, 
the court cannot award the punishment of stoppages und< r A A 44 (gg) and ( n) 

As to evidence of value, see note lb to A A 138 (4) 

As to deductions from ordinary pay, st< A A 137, 138 

Preparation for Defence by Accused Pc non 

14 1 —(a) An accused person for whose trial a court-martial has Rights of 
been ordered to assemble shall be afforded proper opportunity of * ccustd t0 
preparing his defence, and shall be allowed free communication defence 
with his witnesses, 2 and with any friend, defending officer or 

legal adviser 3 with whom he may wish to consult 

(b) As soon as practicable after an accused has been remanded 
for trial by court-martial, and in any case not less than twenty- 
four hours before Ins trial, an officer 4 shall give to him gratis a 
copy of the summary of evidence or (m the case of an officer 
where there is no summary of evidence) an abstract of the evidence, 
and explain to him his rights under these rules as to preparing 
his defence 6 and being assisted or represented at the trial, 6 and 
shall ask him to state in writing whether or not he wishes to have 
an officer assigned by the convening officer to represent him at the 
trial, if a suitable officer should be available 7 The convening 
officer shall be informed whether or not the accused so elects If 
any other or additional summary or abstract of evidence be taken 
subsequently, a copy thereof shall be given gratis to the accused 
as soon as may be 

1 For power to dispense with this rule, see r 104 

2 The freest communication which is consistent with the necessities of 
discipline and the safe custody of the accused should be permitted, otherwise 
the subsequent proceedings may be invalidated See r 39 (a) 

The accused is not bound to call as a witness at his trial any or every person 
with whom he communicates as a possible witness on his behalf 

3 As to defending officer and friend of accused, see r 87 , and as to counsel, 
see rr 88-93 As to the right of the accused to consult the judge-advocate 
on any question ot law or proc<dure, see r 103 ( a ) 

4 This duty must be piopcrly performed by a responsible officer 

5 Sot rr 14 (a), 15, 16 
b ber r 87, et seq 

7 Sec r 87 (b) 

15 1 —(a) The accused, before he is arraigned, 2 shall be informed information 
by an officer 3 of every charge on which he is to be tried , and JiddSiv 
also that, on his giving the names of any witnesses whom he o?ii*t of VCry 
desires to call in his defence, reasonable steps will be taken for 
procuring their attendance, and those steps shall be taken accord- w 
ingly 4 , the interval between his being so informed and his arraign¬ 
ment should not be less than twenty-four hours 

(b) The officer , 3 at the tune of so informing the accused, shall 
give the accused a copy of the charge-sheet, and where the accused 
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is a soldier, should, if necessary, explain the charge-sheet and 
charges to him, and should also, if he is illiterate, read the charges 
to him 6 

(c) A list of the ranks, names, and corps (if any) of the president 
and officers who are to form the court, and where officers in waiting 
are named, also of those officers, should, as soon as the president 
and officers are named, be delivered to the accused if he desires it 6 

1 For power to dispense with this rule, see r 104 

2 As to arraignment, see Ch V, para 42, r 31 and notes 

3 This duty will usually devolve upon the prosecutor, who should, m 
any case, satisfy himself before the trial that it has beta properly performed 
Even if this rule is dispensed with under r 104, the accused must have in 
formation of the charge and opportunity of calling his witnesses 

4 The dutv of procuring the attendance of witnesses who are subject to 
military law devolves, under r 78 (a) upon the C O or convening officer or, 
after the assembly of the court, the president If witnesses required by the 
accused are not subject to military law, the C O should at once communicate 
with the convening officer or, after the assembly of the court with the president 
or judge-advocate (if any,) (see r 78 (b)) 

For form of summons to witnesses, see p 761 

Ihc request of an accused person for witnesses to be called on his behali 
should only be refused if it is quite clear that their evidence would be im¬ 
material, or if their attendance cannot be secured within a reasonable time 
If the request is refused, the refusal and the reasons for it should be com 
mumcated to the court, who will deal with the matter under r 39 (a) or 79 

The court should always adjourn if an essential witness is absent (See 
r 79) 

5 Even if the observance of this rule is dispensed with under r 104, the 
charges must be clearly explained to the accused 

6 If there is any reason to suppose that the iccused may reasonably 
object to any member, the list should be delivered, even if not demanded 


10. Any number of accused persons may be charged jointly and 
tried together for an offence alleged to have been committed by 
them collectively, 1 but in such a case notice of the intention to 
try the accused persons together should be given to each of the 
accused at the time of his being informed of the charge, 2 and any 
accused person may claim, either by notice to the authority con¬ 
vening the court, or, when arraigned before the court, by notice 
to the court, to be tried separately, on the ground that the evidence 
of one or more of the other accused persons proposed to be tried 
together with him will be material to his defence 8 , the convening 
authority or court, if satisfied that the evidence will be material, 
and if the nature of the charge admits of it, 4 shall allow the claim, 
and the person making the claim shall be tried separately 

1 If two accused persons are charged separately with committing the same 
oflence they cannot, even at their own request, be tried together because they 
have not been charged jointly 

As to swearing the court to try several accused persons, see r 71 and note, 
and as to form of proceedings in the case of a joint trial, see para 22 of 
memoranda on p 769 

2 Each of the accused should also be told that, if he gives evidence himself, 
and, in doing so, incriminates any other person charged jointly with him, he 
is liable to be cross-examined as to character (see r 80 (d) (in)) But this 
liability will not, of itself, entitle the accused to be tried separately 

3 It must be remembered that though each of the accused is a competent 
witness, none of the other persons charged jointly with him can compel him 
to give evidence See Ch VI, para 85 

4 In the ca^e of conspiring to cause or joining in a mutiny, the essence of 
the charge is combination between the accused In such a case the nature of 
the charge may not admit of separate trial In cases of doubt, the accused 
should be tried separately 



RULES OF PROCEDURE 


627 


Convening of Court-Martial 

17-(a) An officer before convening a court-martial 1 should 
first satisfy himself that the charges to be tried by the court are convening 
for offences within the meaning of the Army Act, and that the 
evidence justifies a trial on those charges, and if not so satisfied mar 13 
should order the release of the accused, or refer the case to superior 
authority 2 

(b) He should also satisfy himself that the case is a proper one 
to be tried by the description of court-martial which he proposes 
to convene 3 

(c) If more than fifteen da>s in the British Islands, oi more 
than thirty days elsewhere, elapse between the time when an 
officer having power to convene a general or district court-martial, 
or to deal suinmaiily with a case receive^ an application for a 
court-martial or to deal summurd} with a case, and the time 
when the case is disposed of, either by the assembly of a general 
or district court-martial or otherwise the officer shall report the 
case and the reasons for the delay, if in the British Islands to the 
General Officer Commandmg-m-Chief the Command or the 
General Officer Commanding the district, and if in a colony to 
the General or other officer in chief command of the colony, and 
if in a foreign country to the General or other officer in chief 
command of the force But if the officer receiving the application 
be the General Officer Commanding-m-Chicf the command, 
or the General Officer Commanding the district, or the General 
or other officer in chief command of the colony or force, the 
report shall be made to the Army Council In India the report 
shall, in all cases, be made to the Commander-in-Chief of the 
Forces in India 

(d) The officer convening a court-martial shall appoint or 
detail the officers to form the court, 4 and may also appoint or 
detail such waiting officers 5 as he thinks expedient 

(e) I he officer convening a court-martial shall send to the 
officer appointed president the original charge-sheet on which 
the accused is to be tried, and the summary or abstract of evidence 6 

1 With respect to the duties of the convening officer, sec further Ch V, 
paras 20-23, and K R , 615-644 See also form of application for a court- 
martial (p 794) 

Except on board ship and m such special cases as may be determined by the 
Army Council, the C O of an accused person or an officer who has investigated 
the charge or remanded the accused for trial cannot afterwards act as con 
veiling officer m the same case, but must refer it to a superior authority 
(K R ,617 ( b ) ) 

2 In the United Kingdom, in the case of a general court martial and in 
all cases of fraud and indecency, the proposed charge-sheet and summary of 
evidence will be submitted by the convening officer to the Judge Advocate - 
General before the court is convened This does not apply to simple cases of 
theft (K R 630 ) 

For the convening officer’s duties in relation to the appointment of a judge- 
advocate, see r 101 (a) and notes 

3 See K R , 634 

4 The convening officer must be careful to insert in the convening order 
the required expression of his *‘opinion” when he finds it impossible to comply 
with— 

(а) A \ 48 (9), as to rank of the president, or 

(б) A A 48 (10), as to composition of the court, or 

(c) i 20 (\ ), as to appointment of nnmbtm fiom different units, oi 
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{d) r 20 (b), as to appointment of members belonging to he auxiliary 
forces, or 

(e) r 21 (b), as to the rank of members (see also K R 642) 

The declaration as to military exigencies, &c , dispensing with certain 
rules (see r 104) should be in a separate order lor lorm of declaration, 
see p 741 

See geneially as to general or district courts martial, the number of mem¬ 
bers, thur qualification and rank and the rank of the president, A A 48, 50, 
182 (4), rr 19-21, K R ,642, 642 

If a general officer or colonel is available to sit as president of a general 
court-martial, an officer of inferior rank is not to be appointed (K R , 642 
(«)) 

Under A A 53 a court-martial which, after commencement of the trial, 
is reduced below the legal minimum, is dissolved ff, therefore, the trial is 
likely to be prolonged, the number of members detailed to serve should be 
in excess of the legal minimum required Additional members should also 
be detailed m doubtful or complicated cases (See K R , 643 ) 

Where several persons are to be tried separately before the same court, a 
separate copy of the convening order should be prepared for each cas< 

5 As to detailing of waiting members to meet reduction by challenge or 
absence, see K R , 643, r 25 (g) and note 

6 The convening order should also be sent 

The object of this paragraph is to enable the president to have a general 
knowledge of the case which is to come before the court If any amendment 
in the charges appears to him to be required, he should communicate with the 
convening officer before the trial begins 

The summary of evidence must be read at the trial when the accused pleads 
guilty (r 37 (b)) It may bo used at the trial lor the purpose of showing 
that a witness has on a prior occasion made a particular statement or is giving 
evidence which differs from that given by him when the summary of evidence 
was taken Any statement by the accused contained in the summary may 
be read to the court as evidence at the close of the prosecutor’s case upon formal 
proof that it was made voluntarily after due caution (see r 4 (t.) and notes) 
Except in the above instances the summary cannot be used as evidence 

During the trial the president should carefully compare the oral evidence 
given by a witness with that given by him at the summary of evidence and, 
if any material variations occur, should question him thereon 

Great care must be taken by the members of the court not to be biassed by 
the statements appearing in the summary of evidence, except so far as they 
affect the credibility of any witness by showing that lit has contradicted his 
previous evidence, indeed it is usually expedient that the president alone 
should refer to the summary 

Where the accused pleads guilty, the summary of evidence must be annexed 
to the proceedings (r 37 (n) and fonn of proceedings, p 746) Where the 
iccused pleads not guilty, the summary should be forwarded with the pro¬ 
ceedings, but should only be annexed thereto it it or any pait of it has ictually 
been used m evidence m the circumstances shown above 

For abstract of evidence, see r 8 (b) 

18.—(a) If before the accused is arraigned the full number oi 
officers detailed are not available to serve, by reason of non- 
eligibility, disqualification, challenge, or otherwise, and if there 
are not sufficient officers m waiting to take the place of those 
unable to serve, the court should ordinarily adjourn for the purpose 
of fresh members being appointed 1 , but if the court are of opinion 
that in the interests of justice, and for the good of the service, 
it is inexpedient so to adjourn, they may, if not reduced m number 
below the legal minimum, 2 proceed, recording their reasons for 
so doing 

(b) If the court adjourns for the purpose of the appointment 
of a new president, 3 or of fresh members, 4 whether under these 
rules or otherwise, the convening officer may, if he thinks fit, 
convene another court 

1 A general court-martial for which, say, seven members have been 
detailed, will not ordinarily begin the trial with less than seven It may 
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be assumed that the convening officer, in detailing seven members when five 
would have legally sufficed, had in view the possible prolongation of the trial 
or the desirability, in the circumstances of the case, of submitting the issues 
to be decided to the arbitrament of a laiger tribunal But the court may 
proceed under this rule if not reduced below the legal minimum (See notes 
to r 17 ) 

No court can be formed if the number of officers is, from whatever cause, 
below the legal minimum or the president is absent (r 65 (b)), nor can the 
proceedings, even if properly commenced, be continued In either case the 
president or, if he is absent, the senior officer present must report the circum 
stances to the convening officer 

2 Sec A A 48 (3), (41, (5) 

3 This will apply if the president is found to be ineligible or disqualified 
(rr 19-22), or is not of the required rank (r 22 (a) (iv)), or if an objection 
to him is allowed (A A 51 (3) and r 25), or if he cannot attend (A A 53 (2)) 

4 After the trial has once begun fresh members cannot, in any circum¬ 
stances, be appomted (AA 53(1)) 

19.— (a) An officer is not eligible 1 for serving on a court-martial ineligibility 
if he is not subject to military law or otherwise qualified to serve ^qualifies* 
under the provisions of the Army Act tion of 

(b) An officer is disqualified 3 for serving on a court-martial for 

if he— martial 

( 1 ) Is the officer who convened the court, or 
(n) Is the prosecutor or a witness for the prosecution, or 

(m) Investigated the charges before trial, or took down the 
summary of evidence, or was a member of a court of 
inquiry respecting the matters on which the charges 
against the accused are founded, or was the company, 

&c , commander who made preliminary inquiry into 
the case, or was a member of a previous court-martial 
which tried the accused m respect of the same offence , 
or 

(iv) Is the commanding officer of the accused, or of the corps 

or battalion to which the accused belongs , or 

(v) Has a personal interest 3 in the case 

(c) An officer is not eligible to serve on a court-martial unless 
he has held a commission during not less than the following 
periods, that is to say — 

(l) If it is a district court-martial, two whole years , 

(n) If it is a general court-martial, three whole years 4 

1 “Eligible” is used with reference to an officer being subject to military 
law or “otherwise qualified” ( t e , under A A 48 (10)) and of the necessary 
standing, that is to say, it refers to the status of the officer, and involves no 
personal considerations 

2 “Disqualified” is used with reference to personal disqualification on 
the part of an officer 


belongs is immaterial as regards his eligibility or quali 
fication to serve on a court-martial, (A A 50 (1)) 

3 This will extend to even a remote or very small interest, e g , where a 
soldier is charged with stealing a silver fork belonging to a regimental mess, 
an officer of that mess has a personal interest and is disqualified from serving 
A merely technical interest has been held to disqualify a person from holding 
a judicial position, eg, a person who holds as trustee or otherwise on behalf 
of others money in which be has no beneficial share or interest himself, has, 
nevertheless 1 , a personal interest in any charge relating to that money 

4 Paragraph (C) is taken from A A 48 (3)t ( 4 ) In addition, an »rtficer 
is not to be detailed to sit on a court-martial unless and until his C O deems 
him, after repeated attendances at courts-martial for instructional purposes, 
competent to perform so important a duty (K R , 638 ) 

(1210) X 4 
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20.— (a) A general or district court-martial shall, as far as 
seems to the convening officer practicable, be composed of officers 
of different corps, and in no case shall be composed exclusively of 
officers of the same regiment of cavalry, or the same brigade of 
artillery, or the same battalion of infantry, unless the convening 
officer states m the order convening the court that in Ins opinion 
other officers are not (having due regard to the public service) 
available, and also, if he belongs to the same regiment of cavalry, 
or the same brigade of artilltry, or battalion of infantry as the 
accused, that an order to convene a court composed partly of 
other officers cannot be obtained from superior authority within 
a reasonable time 1 

(b) In the case of a court-martial for the trial of an accused 
person belonging to the auxiliary and not to the regular forces, 
unless the convening officer states in the order convening the 
court that in his opinion it is not (having due regard to the public 
service) practicable, one member at least of the court should 
belong to that branch of the auxiliary forces to which the accused 
belongs 2 

1 The general rule as to courts martial is that— 

(1) they should not be composed exclusively of officers of the same corps, 
and 

(2) they must not be composed exclusively of officers belonging to the 

same regiment of cava'ry, brigade of artillery or battalion of infantry 

This general rule is however subject to the exceptions mentioned in this 
paragraph and care must be takui by the convening officer that the expression 
of his “opinion’' is duly inserted in the convening order when required 

If it becomes necessary for a convening officer to avail himself of the services 
of officers of another command tor court martial duties, the following pro 
cedure should be adopted —the convening officer should apply to the command 
concerned asking for the names of officers to compose the court, and these 
should be inserted in the convening order (A F A 47) The command which 
furnishes the officers should then insert in the command orders an order to 
the effect that “the undermentioned officers have been placed at the disposal 
of the Commander, Brigade (or as the case may be) for duty at a court- 
martial to assemble at on ** The command order need 

not be attached to the proceedings of the court-martial 

2 Although there is no express provision as to the Militia (Supplementary 
Reserve), if the accused belongs thereto one member of the court should, it 
practicable, be an officer belonging to the Supplementary Reserve of Officers 
and serving with the Supplementary Reserve If the accused belongs to the 
Territorial Army, then by this rule one member of the court must, if prac 
ticable, belong to that force 

The convening officer must be careful to see that the expression of his 
1 ‘opinion’ 1 is inserted in the convening order where required by this paragraph 

An officer of the regular forces who is an adjutant of a unit of the Supple¬ 
mentary Reserve or Territorial Army is not considered for the above pur 
poses to be an officer of the Supplementary Reserve of Officers or Territorial 
Army, as the case may be 


21.— (a) In the case of a general court-martial, four at least of 
the members must not be below the rank of captain 1 

(b) The members of a court-martial for the trial of an officer 
shall be of an equal, if not superior, rank to that officer, unless in 
the opinion of the convening officer, to be stated m the order 
convening the court and to be conclusive, officers of that rank 
are not (having due regard to the public service) available , and 
m no case shall an officer under the rank of captain be a member 
of a court-martial for the trial of a field officer 8 
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1 This is, in effect, a statutory requirement (See A A 48 (3)) 

When a general officer or colonel is available, an officer of inferior rank 
is not to be appointed president of a general court martial, and on the trial 
of the C O of a corps, as many members as possible must be officers who have 
themselves held, or aie holding, commands equivalent to that held by the 
accused (K R 642) 

2 The first portion of para ( 13 ) docs not reproduce any statutory provision 
As to the second portion, see A \ 48 (7) 

For the trial of a subaltern, officer, two members of his own rank (if r 21 
(a.) permits so many) will suffice 

The convening officer must be careful to see that the expression of his 
“ opinion’ * is inserted in the convening order where required by this rule 

Procedure at Trial—Constitution of Court 

22 —(a) On the court assembling, 1 the order convening the inquiry by 
court shall be laid before them together with the charge-sheet 
and the summary or abstract of evidence or a true copy thereof, 2 tution 
and also the tanks, names, and corps of the officers appointed to 
serve on the court 3 , and it shall be the first duty of the court to 
satisfy themselves that the court is legally constituted 4 , that is 
to say— 

( I ) That so far as the court can ascertain, the court has 

been convened in accordance with the Army Act, and 

these rules 6 , 

( II ) That the court consists of a number of officers not less 

than the legal minimum, 6 and, save as mentioned in 

Rule 18, not less than the number detailed , 

( III ) That each of the olficers so assembled is eligible and not 

disqualified for serving on that court-martial 7 , 

(iv) That the president is of the required rank and duly 

appointed, 8 and 

(v) In the case of a general court-martial, that the officers 

are of the required rank 9 

(b) I he court should furthei, if a judge-advocate has been 
appointed, ascertain that the judge-advocate is duly appointed, 
and is not disqualified for acting at that court-martial 10 

(c) The court, if not satisfied on the above matters, should 
icport their opinion to the convening uithority, and may adjourn 
for that purpose 

1 The inquiries necessitated by this and the following rule should be con¬ 
ducted m private The court is not “open’* at this stage, and the accused has 
not yet been brought before it 

2 The convening order, charge sheet and summary or abstract of evidence 
will be in the possession of the president (See 1 17 (e)) 

3 Where members are detailed by rank and corps and not by name, then 
only officers of the actual rank and corps stated m the convening order can 
serve as members 

4 It is essential that the court should ascertain, as far as lies in their 
power, that they have jurisdiction For form of convening order, see p 736 
In the case of a general or district court-martial, the order must be signed bv 
the convening officer or “for” him by a staff officer or by a staff officer as such 
(See r 107 as to convening order m the case of a field general court-martial; 

The absence of a properly signed convening order is a fatal flaw although an 
order for trial is endorsed upon the charge-sheet Apart from the specifu 
requirements of this rule, the court must be satisfied that it is constituted 
strictly m accordance with the convening order 

5 I e , in accordance with A A 48, 50, 122-3, 179 (Royal Marines), 180 
(Indian forces), 182 (warrant officers), 184 (persons not belonging to H M 
forces), and rr 17-21 

The court can only look at the convening Older, they cannot enquire whethu 
the convening officer holds a warrant to convene But they must have regard 

( 1210 ) X 2 
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to rr 20 and 21, and should see that the order states all that it is required to 
state, e g , the expression of the convening officer's “opinion'’ where necessary 
(see note 4 to r 17) 

6 See A A 48 and notes In counting the number of officers, the president 
is included 

7 Tor eligibility and disqualification see A A 50 (2) (3), r 19 and notes, 
see also Ch V, paras 16-19, and 31 

When a court of inquiry has been held respecting a matter upon which a 
charge against the accused is founded, the president must insert and sign the 
certificate shown in the note on p 742 

8 Tor rank of president see A A 48 (9) and 182 (4) The president must 
be named in the convening order (K R 644 (a)) If the president of a general or 
district court martial is not a field officer, care must be taken to sec that the 
opinion of the convening officer as to non availability (sec A A 48 (9)) is duly 
expressed in the convening order 

9 See A A 48 (3) (7), and r 21 and note Sec also K R 642-4 

10 As to appointment and disqualification of judge advocate see r 101 
and notes In the United Kingdom a judge advocate is appointed by the 
Judge-Advocate-General, and the couit should ascertain that he has been 
so appointed Out of the United Kingdom l judge advocate is appointed by 
the convening officer, and the court must assume that the convening officer is 
authorised by warrant to make the appointment 

(Form of proceedings, pp 741-2 ) 

23.— (a) The court, when satisfied on the above matters, 1 
should satisfy themselves m icspect of each charge about to be 
brought before them,— 

(i) That it appears to be laid against a person amenable 
to military law, 2 and tc the jurisdiction of the court 3 , 
and 

(n) That each charge discloses an offence under the Army 
Act, 4 and is framed in accordance with these rules, 6 
and is so explicit as to enable the accused readily to 
understand what he ha* to answer 6 

(b) The court, if not satisfied on the above matters, should 
report their opinion to the convening authority, and may adjourn 
for that purpose 

1 The inquiry by the court under this and the preceding rule should be in 
closed court 

2 See A A 158, 175, 176 and 184, and mtroductory observations to A A 
Part V, pp 577-9 

3 The following are examples of cases where a court-martial would have 
no jurisdiction — 

(a) Trial of an officer by district court-martial (A A 48 (6)) 

(in Trial of a warrant officer with a subaltern as president (A A 182 (4)) 
(c) Trial of a field officer with a subaltern as a member of the court 
(A A 48 (7)) 

Amenability may depend upon the question whether the person to be tried, 
although not in fact an officer or soldier, is subject to military law as an 
officer (A A 175 (7), (8)) or as a soldier (A A 176 (9), (10)) 

When the person to be tried is an officer or man of the Royal Marines, the 
court may presume that he is amenable to the jurisdiction (see A A 179 (1)), 
unless a special plea to the jurisdiction under r 34 (a) is raised 

Questions of amenability may also arise with reference to natives of India 
(see A A 175 (7), 176 (10), and 180 (2) (a)). 

4. See r 13 (c) 

5. See rr 11-13. ' 

6 . See also r 15 (b). 

(Form of proceedings, p 742 ) 
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Procedure at Trial—Challenge and Swearing 

24. When the court have satisfied themselves as to the above Appeaianoe 
facts, they shall cause the accused to be brought before the °nd LC ros<> 
court, and the prosecutor, 1 who must be a person subject to military cuto? r 
law, will take his place 

1 The selection of the prosecutor is subject to the approval of the con¬ 
vening officer The convening officer must not appoint himself as prosecutor, 
and the prosecutor must not confirm the finding and sentence of the court 

A prosecutor with experience and knowledge of military law should be 
selected, particularly in cases of difficulty or complexity, and he should, as 
far as possible, be relieved from ordinary military duties, so that he may be 
enabled fully to master the case 

In cases where the production of documents only is necessary, a N C O 
might be permitted to act as prosecutor 

As to the duties of the prosecutor see ri 39-41,60 and notes thereto , see 
also Ch V, para 52, K R 645 

As to the employment of counsel on behalf of the prosecutor see rr 89-90, 

K R 640-1 

(Form of proceedings, p 742 ) 


25. 1 —(a) The order convening the court shall be read in the Proceedings 
hearing of the accused and the court shall ascertain that it is o7m?mberf° 
constituted of officers to whom the accused makes no reasonable of court: 
objection 2 

(b) The accused has no right to object to the prosecutor or 
judge-advocate 

(c) The accused shall state the names of all the officers to 
whom he objects before any objection is disposed of 

(d) The accused may call any person to make a statement 3 in 
support of his objection Such person may be questioned by the 
accused and by the court 

(e) If more than one officer is objected to, the objection to 
each officer will be disposed of separately, and the objection to 
the lowest in rank will be disposed of first, except that, if the 
president is objected to, the objection to him will be disposed of 
before the objection to any other officer On an objection to an 
officer, all the other 4 officers present 6 shall declare their opinions 
on the disposal of the objection, notwithstanding that objections 
have been made to any of those officers 

(f) When an objection to an officer is allowed, that officer shall 
forthwith retire, and take no further part in the proceedings 

(g) When an officer objected to (other than the president) 
retires, or is not available to serve owing to any cause which the 
court may deem to be sufficient, and there are any officers m 
waiting detailed as such, the president shall appoint one of such 
officers to fill the vacancy 6 If there is no officer m waiting avail¬ 
able, the court will proceed as directed by Rule 18 7 

(h) The eligibility, absence of disqualification, and freedom 
from objection of an officer filling a vacancy, including that of 
president, will be ascertained by the court, as in the case of i>ther 
officers appointed to serve on the court 8 

1 This rule must be read in conjunction with A A 51 

2 The accused must make each objection separately, he cannot object to 
the court collectively except upon a plea to the jurisdiction under r 34 If 
he persists m objecting to the court collectively, the objection should be dealt 
with as if made to all the members individually and the procedure provided by 
this rule strictly followed In practice an objection to a member may be 
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equivalent to a plea to the jurisdiction In such a case it should be dealt 
with under this rule although it might more properly have been raised under 
r 34 

An officer objected to on the ground of prejudice or for having formed or 
expressed an opinion upon the case should always be permitted to retire 
unless the objection is obviously groundless An officer successfully objected 
to on the ground of personal interest is disqualified from serving as a member 
(see r 19 (b) (v) and notes) 

The court may be closed to consider each objection 

For form to be followed upon an objection, see Variation, pp 742-3 

As to objections to the president see A A 51 (3), (4) 

3 Witnesses to an objection under this rule cannot be examined on oath 

4 This excludes an officer from voting on his own case 

5 I e , members who have not retired by reason of objections to them 
having been allowed 

6 I e , a vacancy created either by a successful objection or through non- 
attendance of a member detailed 

The president should ordinarily appoint a waiting officer of corresponding 
rank to that held by the retiring or absent officer 

7 If the court are reduced below the legal minimum, they must adjourn, 
even if not so reduced, they should ordinarily adjourn unless they consider 
that, in the interests of justice or for the good of the service, it is inexpedient 
to do so 

The piesident can only appoint to a vacanc> an officer who has been detailed 
as a wait mg officer 

8 It is desirable to ascertain befoie the accused is brought before the court 
whether a waiting member is eligible and qualified to serve if called upon 

An objection to a waiting member called upon to serve will be dealt with 
immediately, \f he is junior to any other officers who have been objected 
to, if he is not, the objections to junior officers will first be disposed of and he 
will have to vote upon such objections 

In a doubtful case an objection should always be allowed It is very 
important that the court should not only be impartial but be believed by the 
accused and his comrades to be so 

(fiorm of proceedings, pp 742-3 j 


Swearing ot 26. — (a) As soon as the court is constituted with the proper 

memben nu mber of officers who are not objected to, or the objections to 
whom have been over-ruled, an oath shall be administered to and 
taken in presence of the accused by each member of the court in 
the form and manner provided m the Second Appendix to these 
rules 1 

(b) If there is a judge-advocate, the oath shall be administered 
by him to the president first, and afterwards to the other members 
of the court, if there is no judge-advocate, the oath shall be 
administered by the president to the other members of the court, 
and shall be administered to the president by any member of 
the court already sworn 8 

1 See pp 762-3 

It is not necessary to kiss the Book The oath must be administered and 
taken with distinctness and solemnity 

As to swear mg the court to try several persons, see rr 29 and 71 (a) 

For solemn declaration in lieu of oath, see A.A 52 (4), r 28 and notes 

For taking of oath m Scottish or other fashion, see r 30 

2 This provision prescribes, in accordance with A A 52 (1), the persons 
who are to administer the oath to the president and other members of the 
court 

The president must be sworn separately, the other members may be sworn 
collectively 

(Form of proceedings, p 744.) 
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27. After the members of the court are all sworn, an oath shall 8 7 | e, ^ n * 
be taken m the presence of the accused by the judge-advocate, JdvUcaf* 
by an officer attending for the purpose of instruction, by a short- »ndou. r 
hand writer and by an interpreter or by such of them as are perso,lfc 
attendant upon a court-martial, in the form and manner provided 
m the Second Appendix to these rules The oath shall be admin¬ 
istered by the president or by some member of the court or, except 
in the case of the judge-advocate, by the judge-advocate (if any) 1 

1 See A A 52 (2) For form and manner of taking the oath, see pp 762-3. 

For solemn declaration in lieu of oath, see A A 52 (4), r 28 and notes 
See also, generally, notes to r 26 

This rule prescribes, m accordance with A A 52 (2), the persons who are 
to administer the oath to the judge advocate, olnccr* under instruction, short¬ 
hand writer and interpreter The accused has a right of objection to the short¬ 
hand writer or interpreter (r 72 (c)), who may be sworn at any time during the 
trial (r 72 (a) (b)) , he has no right to object to the judge-advocate (r 25 (n)) 
or to the officers under instruction 

(form of proceedings, p 744 ) 


28— (a) Where a person is permitted 1 to make a solemn Subsntu- 
declaration instead of taking the oath in the prescribed form and 
manner, the declaration shall be in the form or forms provided in declaration 
the Second Appendix to these rules 2 for oath * 

(b) The declaration shall be made before some person authorised 
by these rules to administer the oath 

1 I e > under A A 52 (4) 

2 See p 763 

When a solemn declaration is made in lieu of an oath, a note to that effect 
should be made »n the proceedings 


29 When the oath is administered to or the declaration made Form of 
by the members of a court who are about to try several persons, 
the plural shall be substituted for the singular wherever required several 

accused 

persons 

30.— (a) If any person desires to swear with uplifted hand in Sweanngof 
the form and manner in which an oath is usually administered in according 
Scotland, he shall be permitted to do so 1 to the form 

(b) In any case an oath may be administered in such form and religion 
with such ceremonies as the person to be sworn declares to be, 
according to his religion, binding on his conscience 2 

1 If a person desires to be sworn m the Scottish form, no question as to his 
religious belief is to be asked nor is he required to hold or kiss a Bible while 
being sworn He will be sworn standing and holding up his right hand The 
forms of oath will be the same as those set out on pp 762- i , except that after 
the words “Almighty God” will be inserted “as I shall answer to God at the 
Great Day of Judgment. 1 '* 

2 Where a person to be sworn objects to take the oath in the form pre¬ 
scribed (see pp 762-3) or m the Scottish fashion (see (a) of this rule), or to make 
the prescribed form of declaration (see r 28), and the court are satisfied of the 
sincerity of his objection, an oath will be administered in accordance with this 
provision 

A Mahommedan is sworn on the Koran, sometimes kissing it or placing it 
on his head In the case of natives of India, the form varies according to 
race, caste, and locality, and it will be well to follow the practice of the civil 
courts of the district and if they receive an affirmation in lieu of an oath, to 
ftocirt such affirmation 
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Arraignment 
of accused 


Objection by 
accused to 
charge 


Amendment 
of charge 


Prosecution, Defence, and Summing-up 

31.— (a) After the members of the court and other persons are 
sworn as above mentioned, the accused shall be arraigned 1 on the 
charges against him 

(b) The charges upon which the accused is arraigned will be 
read to him, and he will be required to plead separately to each 
charge as soon as it has been read to him 2 

1 See Ch V, paras 42-50 The accused should be arraigned by the 
president or judge-advocate (if any) 

Arraignment consists of (1) calling upon the accused by his number (if any), 
rank, name and description , (2J reading the charge to him , and (3) asking him 
whether he Is guilty or not guilty When the accused is called upon by his 
number, rank, name, &c , as stated in the charge-sheet, he should be asked 
“Is that your number, rank, name and unit ? * * 

Where tw<*or more persons are jointly charged and tried for the same offence, 
each is separately arraigned Where there are more charge-sheets than one 
against an accused, he must be arraigned and tried upon the fir^t before 
arraignment upon the second or subsequent charge-sheets (see r 62) 

2 The plea of the accused must be taken upon all the charges in a charge- 
sheet This applies to alternative charges if the accused has been arraigned 
upon them (see, however, r 35(c)) 

The charge-sheet containing the charges as settled by the convening officer 
will be in the possession of the president (r 17 (E)),who will lay the charge- 
sheet before the court before arraignment, and the charge-sheet will then be 
annexed to the proceedings 

(Form of proceedings, p 744 ) 


32. The accused, when required to plead to any charge, may 
object to the charge on the ground that it does not disclose an 
oflence under the Army Act, 1 or is not m accordance with these 
rules 2 The court, after hearing any submission which may be 
made by the prosecutor or by or on behalf of the accused, will 
consider the objection in closed court and will either disallow it 
and proceed with the trial, or allow it and adjourn to report to the 
convening authority , or, if they are in doubt, they may adjourn 
to consult the convening authority 3 

1 Eg, a charge laid under A A 24 (2) of losing by neglect the greatcoat 
of a comrade would not disclose an ofkncc under that section of the Act 

2 Seerr 11-13 

3 For form to be followed upon tbc objection to a charge, see Variation, 
p 744 

Por procedure where it appears that the accused is, by reason of insanity, 
unfit to take his trial, see r 57 and notes thereto 

(Form of proceedings, p 744 ) 


33.— (a) At any time during the trial, if it appears to the 
court that there is any mistake in the name or description of the 
accused in the charge-sheet, the court may amend the charge- 
sheet so as to correct that mistake 1 

* (b) If on the trial of any charge 2 it appears to the court, at any 
time before they have begun to examine the witnesses, 3 that in the 
interests of justice any addition to, omission from, or alteratipn m, 4 
the charge is required, they may report their opinion to the con¬ 
vening authority, and may adjourn, and the convening authority 
may either direct a new trial to be commenced, or amend the 
charge, and order the trial to proceed with the amended charge 
after due notice to the accused 
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1 A mistake in name or description will only be amended if it is clear to 
the court that the accused is the person intended to be charged in the charge- 
sheet and that he is not prejudiced in his defence by the mistake For form 
to be followed, see Variation, p 745 

2 The court may act under this paragraph whether an objection to the 
charge is taken by the accused, or the judge-advocate, or by a member of the 
court, and either before or after the arraignment (see rr 23, 32) 

3 1 e , the witnesses on the substance of the charge, not those who are called 
as to objections to members or when a special plea to the jurisdiction is raised 
under r 34 

4 If the addition, omission or alteration can be met by a special finding 
under r 44 (e g , by omitting from the finding some articles alleged to have 
been lost by neglect or by correcting a mistake in an immaterial date), it will 
not usually be necessary to have the charge amended But if the date is 
material, or if an addition requires to be made in the particulars of the charge, 
it will be safer for the court to adjourn and apply for the amendment If the 
charge appears not to disclose an offence under the Army Act, the court must 
adjourn (see r 32) For form to be followed, see Variation, p 745 

(Form of proceedings, p 745 ) 

34.—(a) The accused, before pleading to a charge, may offer a Special pki 
special plea to the general jurisdiction of the court 1 , and, if he J? c *»on 3un# " 
does so, and the court consider that anything stated in the plea 
shows that the court have not jurisdiction, they shall receive any 
evidence 2 offered in support, together with any evidence offered by 
the prosecutor m disproof or qualification thereof, and any address 
by or on behalf of the accused and any reply by the prosecutor in 
reference thereto 

(b) If the court overrule the special plea they shall proceed 
with the trial a 

(c) If the court allow the special plea , 4 they shall record their 
decision and the reasons for it, and report it to the convening 
authority and adjourn , such a decision shall not require any 
confirmation, and the convening authority shall either forthwith 
convene another court for the trial of the accused, or order the 
accused to be released 

(d) If the court are in doubt as to the validity of the plea, they 
may refer the matter to the convening authority, and may adjourn 
for that purpose, or may record a special decision 6 with respect to 
the plea, and proceed with the trial 

1 I e f a plea to the right of the court to try the accused on any charge, is 
distinct from a plea which relates to a particular charge, e g , a plea that the 
court is improperly constituted, either in respect of the rank or number of the 
members, or that the accused is not amenable to the jurisdiction (See note 
3 to r 23 ) A plea relating to a particular charge will be raised either under 
r 32 or in bar of trial under r 36 

2 I 6 , on oath 

3 The confirmation of the finding, after a plea to the jurisdiction has been 
overruled, will have the effect of confirming the decision of the court in over¬ 
ruling the plea If, however, the confirming officer is of opinion that the plea 
was valid and should have been allowed, he must refuse to confirm the finding 
of the court and another court may legally be convened 

4. If the court allow the plea, the decision of the court cannot be overruled, 
but another court may legally be convened 

5 If a special plea to the jurisdiction were raised, e g , on the ground that 
the accused was not subject to military law as a soldier, under A A 176 (9), 

(10), and the court were in doubt as to the validity of the plea, they might 
record a special decision to that effect, and state that they had nevertheless 
decided to proceed with the trial This procedure, in effect, transfers the 
decision as to the validity of the plea to the confirming officer, who should act 
as if the plea had been overruled 

For form to be followed on a special plea to the jurisdiction, see Variation, 
p« 745, 

Form of proceedings, p. 745. 
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General plea 35.— (a) If no special plea to the general jurisdiction of the 

or" Not" court is offered, or it such plea, being offered, is over-ruled, or is 
guilty* dealt with by a special decision under Rule 34 (d), the accused 
person's plea— 44 Guilty ” or 44 Not guilty " (or if he refuses to 
plead, or does not plead intelligibly, 1 either one or the other, a 
plea of 44 Not guilty ”)—shall be recorded on each charge on which 
he is arraigned 

(b) If an accused person pleads 44 Guilty/’ that plea shall be 
recorded as the finding of the court 2 , but, before it is recorded, the 
president, on behalf of the court, shall ascertain that the accused 
understands the nature of the charge 3 to which he has pleaded 
guilty, and shall inform him of the general effect of that plea, 
and in particular of the meaning of the charge to which he has 
pleaded guilty, and of the difference in procedure 4 which will be 
made by the plea of guilty, and shall advise him to withdraw that 
plea if it appears from the summary of evidence that the accused 
ought to plead not guilty 6 

(c) Where an accused person pleads guilty to the first of two 
or more charges laid in the alternative, the prosecutor may, after 
rule (b) of this rule has been complied with by the court and 
before the accused is arraigned on the alternative charge or 
charges, withdraw such alternative charge or charges without 
requiring the accused to plead thereto, and a record to that effect 
shall be made upon the proceedings of the court 6 

(d) A plea of 44 Guilty " shall not be accepted* in cases where 
the accused is liable, if convicted, to be sentenced to death, and 
where such plea is offered a plea of 44 Not guilty ” shall be recorded 
and the trial shall proceed accordingly 7 

1 I e , in some language not understood by the court or inarticulately 
For form to be followed, see Variation, p 745 

2 See, however, para (d) of this rule 

3 This procedure must be adopted to prevent tbe accused pleading guilty 
under a misapprehension, eg, a man charged with wilfully damaging his 
arms may, under a misapprehension, plead guilty because his arms have been 
in fact damaged though not wilfully, or a man charged with knowingly making 
a false statement m a document may, under a misapprehension, plead guilty 
because the statement made by him was m fact false, though it was not false 
to his knowledge So, again, when arraigned on a charge of desertion, the 
accused may plead “guilty but I intended to return ” This amounts to a plea 
of “not guilty’* as (except as mentioned m Ch III, para 20) the intention not 
to return is an essential element in the offence of desertion In each case the 
president must explain to the accused that he must plead “not guilty ’' 

4 This is shown by r 37 See also Ch V, para 47 

* A plea of “guilty 1 ’ is only to be taken to the extent to which it is pleaded 
I hus a man arraigned on a charge of losing by neglect a number of articles 
who pleads guilty in respect of some of those articles only, must be taken to 
have pleaded “not guilty” as regards the remaining articles But as no pro¬ 
cedure is prescribed in the rules wherebv a special finding may be recorded on 
a plea of guilty, it would be the duty of the court to try the accused upon the 
ictuil charge on which he was arraigned, and, if necessary, make a special 
finding under r 44 (d) 

If the accused pleads guiltv, a statement that the requirements of r 35 (b) 
have been complied with must be recorded 

It must be recollected that there is nothing untrue in an accused person 
pleading not guilty, even though he committed the offence his plea merely 
amounts to a claim, which he is entitled to make, that the charge against him 
shall be formallv proved And, indeed, where the accused, while admitting 
the offence, wishes to show that it was committed in circumstances of great 
provocation, he must plead “not guiltv" if he desucs to prove the existence 
of such provocation out of the mouth of the witnesses for the prosecution 
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who would not be called to give evidence if he pleaded guilty (See, how* ver, 
r 37 (f) as to the power of the court ) 

As to procedure where it appears from subsequent proceedings that the plea 
of guilty was entered under a misapprehension, see r 37 (d) 

6 If the prosecutor adopts the procedure provided by this paragraph the 
accused will not be entitled to a verdict upon the alternative charges, as he 
will not have been arraigned upon them The convening officer must take 
care that the most serious of two or more alternative charges is placed first in 
the charge-sheet As to the procedure to be followed in other cases wheie 
there are alternative charges, see r 37 (a) 

7 This is in accordance with the practice of the civil courts and is intended 
to ensure that an accused person charged with an offence for which a death 
penalty can be awarded shall not be convicted without a full trial 

(Form of proceedings, pp 744-6 } 

36.— (a) The accused at the time of his general plea of " Guilty ” pieambar 
or " Not guilty " to a charge for an offence, may offer a plea m 
bar of trial on the ground that— 

(i) he has been previously convicted or acquitted of the 
offence by a competent civil court or by a court-martial, 
or has been dealt with summarily for the offence 
by hxs commanding officer or by an officer having power 
to deal summarily with the case, or a charge in respec* 
of the offence has been dismissed 1 , or 
(n) the offence has been pardoned or condoned 2 by competent 
military authority , or 

(in) the time which elapsed between the commission of the 
offence and the beginning of the trial was more than 
three years, 3 or m the case of o civil offence proceed¬ 
ings in respect of which must be commenced within 
a shorter period than three years, 4 more than that 
shorter period 

(b) If he offers a plea in bar the court shall record it as well 
as his general plea, and if they consider that any tact or facts 
stated by him are sufficient to support the plea m bar they shall 
receive any evidence offered 5 and hear any address made by or on 
behalf of the accused and the prosecutor m reference to the plea 

(c) If the court find that the plea in bar is proved they shall 
record their finding, and notify it to the confirming authority and 
either shall adjourn, or if there is any other charge against the 
accused, whether in the same or m a different charge-sheet, which 
is not affected by the plea m bar, may proceed to the trial of the 
accused thereon 

(d) If the finding that a plea in bar is proved is not confirmed, 6 
the court may be re-assembled by the confirming authority, and 
proceed as if the plea had been found not proved 

(e) If the court find that a plea in bar is not proved, they shall 
proceed with the trial, but such a finding shall be subject to con¬ 
firmation like any other finding of the court 

1 The Army Act provides that a person subject to military law is not liable 
to be tried for an offence of which he has been acquitted or convicted by a 
court-martial (s 157), or bv a civil court (s 162 (6)), or for which he has been 
dealt with summarily, or a charge m respect of the offence has been dismissed 
(ss 46 (7), 47 (5)) Further, a person is not l’able to be tried for an offence 
which (except in the cases of mutiny, desertion and fraudulent enlistment), 
was committed more than three years before the date of the trial (A A 161 ) 

In all these cases a plea m bar of trial nnder this rule can properly be offered 
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Procedure 
aitCT plea of 
“ Guilty ” 


An accused person cannot be retried for desertion where, on the first trial 
for desertion, he was found guilty under A A 56 (3) of absence without leave 
and the proceedings were not confirmed In such circumstances, a plea in bar 
of trial that he had previously been acquitted of the same offence must be 
allowed 

2 It has long been recognised that a military offence can be 4 'condoned, 1 ’ 
cf Clode, Mil Forces, i, p 173, Simmons (6th Edition), p 235 For the 
purpose of barring a trial condonation means such conduct on the part of a 
competent authority —i c , an authority having power to determine that the 
charge should not be proceeded with—as is inconsistent with subsequently 
trying the offender, and as would make it inequitable to do so, it must be a 
deliberate and intentional act, done with full knowledge of all material facts 
[he Duke of Wellington is quoted by Clode as having written in a Dispatch 
that the performance of a duty of honour or of trust after the knowledge of a 
military offence committed ou$ht to convey a pardon If, with full knowledge 
of the facts, competent authority removes an officer under P W 527, or allows 
him to resign, he should not afterwards be tried by court martial for his offence 
The fact that after trial, but before confirmation, the accused has been em¬ 
ployed in active operations does no* affect the legal validity of the sentence, 
but affords ground for pardon 

3 See note 1 above 

4 In general there is in civil courts (other than courts of summary juris¬ 
diction) no limitation of time within which criminal proceedings may be 
commenced, but m a few cases, e g , carnal knowledge of a girl between 
13 and 16,“proceedings must be commenced within a shorter period than nine 
months from the commission of the offence In such cases, proceedings must 
be commenced in the military courts within the shorter period 

5 I e , evidence on oath 

6 If it is confirmed, it amounts to an acquittal and is final It will be 
noted that the finding of the court upon a plea in bar of trial, whether in favour 
of or against the pk/i, is subject to confirmation 

For form to be followed on a pica m bar of trial, see Variation,pp 745-6 
(Form of proceedings, pp 745-6 ) 

37.— (a) Upon the record of the plea of 44 Guilty/' if there is 
any other charge in the same charge-sheet to which the plea is 
“ Not guilty/’ the trial will first proceed with respect to e\ery 
such other charge, and, after the finding on those charges, will 
proceed with the charges on which a plea of 14 Guilty ” has been 
entered 1 , but if they are alternative charges, the court may either 
proceed with respect to all the charges as if the accused had not 
pleaded 44 Guilty ” to any charge, or may, instead of trying him, 
record a finding of 44 Guilty ” upon any one of the alternative 
charges to which he has pleaded 44 Guilty ” and a finding of 
44 Not guilty ” upon all the other alternative charges 2 

(b) After the record of the plea of 44 Guilty ” on a charge (if 
the trial does not proceed on any other charges) the court shall 
receive any statement 3 which the accused desires to make in 
reference to the charge, and shall read the summary or abstract 
of evidence, and annex it to the proceedings, or if there is no 
such summary or abstract, shall take and record sufficient evidence 
to enable them to determine the sentence, and the confirming 
officer to know all the circumstances connected with the offence 
This evidence will be taken in like manner as is directed by these 
rules in the case of a plea of 44 Not guilty ” 

(c) After evidence has been so taken, or the summary or 
abstract of evidence has been read, as the case may be, the accused 
may make a statement in mitigation of punishment, and may call 
witnesses as to his character 4 

(d) If from the statement 5 of the accused, or from the summary 
or abstract of evidence, or otherwise, it appears to the court that 
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the accused did not understand the effect of his plea of " Guilty,” 
the court shall alter the record and enter a plea of *' Not guilty,” 
and proceed with the trial accordingly 0 

(e) If a plea of " Guilty " is recorded, and the trial proceeds 
with respect to other charges in the same charge-sheet, the pro¬ 
ceedings under (b) and (c) will take place when the findings on 
the other charges in the same charge-sheet are recorded 

(f) When the accused states anything in mitigation of punish¬ 
ment which in the opinion of the court requires to be proved, 
and would, if proved, affect the amount of punishment, the court 
may permit the accused to call witnesses to prove the same 7 

1 In the illustration of charge on p 714, the charges are entirely distinct 
and not alternative, and therefore if the accused pleads “guilty” to the first 
charge and “not guilty” to the second charge, the court must first proceed to 
try him upon the second charge 

2 An accused person cannot be found guilty upon more than one of two 
or more charges laid in the alternative, even if conviction upon one charge 
necessarily connotes guilt upon the alternative charge or charges 

Where two alternative charges are preferred and the accused pleads “not 
guilty” to the charge which alleges the more serious offence and “ guilty” to 
the other, the court should try him under this paragraph as if he had pleaded 
not guilty to both charges Having regard to r 35 (c), the most serious of 
two or more alternative charges should always be placed first in a charge sheet 

3 For procedure where the statement of the accused is inconsistent with 
his plea, see para (d) of this rule and note 6 below 

4 The accused will always be asked, in the case of a pica of “guilty,’ 
whether he desires to call witnesses to character 

5 This would include a statement m mitigation of punishment under 
para (c) as well as a statement with reference to the charge under para (n) 
of this rule For form to be followed, see Variation, p 747 

6 The following examples are given of cases in which a plea of “guilty” 
should be altered to a plea of “not guilty” under this paragraph —- 

(а) Private A, charged with desertion (not being desertion to avoid i 
particular service), states “I always meant to come back ” 

(б) Private B, charged with stealing a tunic, states “I only borrowed it 
for the evening ” 

(c) Private C, charged with striking his superior officer, states “I only 

did it to defend myself after he had struck me ” 

( d ) Private D is charged with sleeping on his post when a sentinel and 
makes no statement with reference to the charge On the reading 
of the summary of evidence, it is found that all the witnesses depose 
that Private D was beyond the confines of his post when found asleep 

(*) Corporal E is charged with disobeying a lawful command given by 
Corporal b his superior officer, and makes no statement with refer 
ence to the charge He calls a witness as to character, who statrs 
incidentally that Corporal F is junior to the accused In this case 
the action of the court in altering the plea of the accused would be 
founded upon the words “or otherwise” in this paragraph 

If the court failed to act upon the provisions of this paragraph, tho con 
firming officer should refuse confirmation and can order a new tual (S<.c 
A A 54 (6), 157 and notes ) If he confirms, the finding will be set aside 

Where the accused alleges provocation for the offence, it may be desirable 
to record a plea of “not guilty ” (See note 5 to r 35 ) 

A court cannot record a special finding under A A 56 on a plea of guilty, 
if an accused after pleading guilty to a charge of desertion states “I admit I 
was absent all the time but 1 intended to return,” a finding of “not guilty r 
of desertion but guilty of absence without leave” cannot be made, but the 
accused must be tried on a plea of “not guilty ” 

7 Although, under this paragraph, the permission of the court is required 
to enable the accused to call witnesses in extenuation of the offence and con¬ 
sequent mitigation of punishment, such permission should always be given 
For form to be followed, see Variation, p 747 

(Form of proceedings, pp 746-7,) 
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Withdrawal 
of plea ot 
"Not 
guilty ” 


Plea of “Not 
guilty,** 
application 
for adjourn¬ 
ment, and 
case for the 
prosecution 


38. The accused may, if he thinks fit, at any time during the 
trial, withdraw his plea of " Not guilty," and plead ” Guilty,” 
and in such case the court will at once, subject to a compliance 
with Rule 35 (b), record a plea and finding of " Guilty,” and shall, 
so far as is necessary, proceed in manner directed by Rule 37 1 

1 The court must take care that the accused understands the effect of his 
action in withdrawing his plea 

39 After the plea of “ Not guilt} ” to inv charge is recorded, 
the trial w ill proceed as follow s — 

(a) The court shall ask the accused whether he wishes to 

apply for an adjournment on the ground that any of these 
rules relating to procedure before trial have not been 
complied with, and that he has been prejudiced thereby 
or on the ground that he has not had sufficient oppor¬ 
tunity for preparing his defence, and shall record his 
answer 

If the accused shall make any such application the 
court shall hear any statement or evidence which he 
may desire to adduce in support thereof, and any state¬ 
ment of the prosecutor or evidence in answer thereto , 
and if it shall appear to the court that the accused has 
been prejudiced by any non-compliance with any such 
rule of procedure, 1 or that he has not had sufficient 
opportunity of preparing his defence, they may grant 
such adjournment as may appear to them in the circunv 
stances to be proper 

(b) The prosecutor 2 may, if he desires, and shall if required 

by the court, make an opening address, 3 and should 
state therein the substance of the charge against the 
accused and the nature and general effect of the evidence 
which lie proposes to adduce in support of it without 
entering into any unnecessary detail 

(c) The evidence for the prosecution shall then be taken 4 

(d) If it should be necessary for the prosecutor to give evidence 

for the prosecution, he should give it after the delivery 
of his address (if any), and he must be sworn, and give 
his evidence in detail 5 

(e) He may be cross-examined 6 by or on behalf of the accused, 

and afterwards may make any statement which might 
be made by a witness on re-examination 

1 Non compliance with rules relative to procedure before trial would not 
provide a valid reason for adjournment, unless the accused has, in the opinion 
of the court, been prejudiced thereby, but if the court have any doubt in the 
matter, the proceedings should be adjourned 

2 As to the duties of the prosecutor, see r 60 and note 1, Ch V, para 52, 
K R 645 

3 In cases of compl< xity (e g , cases of fraudulent misapplication) the 
prosecutor should always make an opening address, so that the members of 
the court may be enabled to understand the general nature of the allegations 
He must be careful to refrain from making any assertions which he does not 
propose to substantiate by evidence The address of the prosecutor maybe 
in writing, m such a case it should be read by him and handed to the court 
for attachment to the proceedings If the address is made orally, see r 95 (c). 

4 For general provisions as to evidence, see Ch VI, and rr 73-86 The 
evidence will be taken by question and answer, or the witness may be asked 
to tell his own story, questions being subsequently asked to make good any 
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omissions It is the duty of the prosecutor to conduct the examination of the 
witnesses for the prevention and to sec that all facts essential to constitute 
the olTencc are proved c q , on a charge laid under A A 27 (1) of knowingly 
making a false iccu&ation against Private A, it must be proved— 

(1) that the accused made the accusation in question against Private A, 

(2) that it was false, 

(3) that the accused made it knowing it was false 

The prosecutor must be careful, in examining his witnesses, to avoid putting 
leading or suggestive questions 

Por the duty of the president, see r 59 and note 

If the same person gives evidence in more than one case tried by the same 
court, he must be sworn as a witness m each case, even if all such cases are 
tried on a single day 

5 The prosecutor should never give evidence for the prosecution, unless 
it be evidence of a merely formal nature, or for the purpose of producing 
documents which are m his possession In exceptional cases, however ( e g , 
on active service), no prosecutor may be available except an officer who is a 
material witness as to the facts for the prosecution In such a case the prose¬ 
cutor must give his evidence before any other witness for the prosecution, and 
must not, alter delivering an address, be allowed to swear generally as to the 
truth of the statements contained m such address 

Documentary evidence will be read by the president or judge advocate, 
it should then be marked with a distinguishing letter or figure and attached 
to the proceedings In many cases it will be sufficient to attach copies of 
documents which must, however, be compared with the originals by the 
court and certified under the hand of the president to be true copies 

6 Any witness may be cross-examined by the opposite party and re-exam¬ 
ined by the person calling him on matters raised by the cross examination. 
(r 84 (a)) 

As to the general principles to be observed in cross-examination and re¬ 
examination, see Ch VI, paras 114-120 

As to questions by or on behalf of the court, sec rr 85 and 86 

(Form of proceedings, pp 747-9 ) 


40 — (a) At the close of the evidence for the prosecution 1 the Procedure 
accused shall be told by the court that he may, if he wishes, give Uun^wsto 
evidence as a witness, but that if he gives evidence he will subject facts (except 
himself to cross-examination 2 caSedfor 

(b) The accused will then be asked 3 whether he wishes to give defence 
evidence as a witness himself, and whether he intends to call 

any witnesses to the facts of the case 4 other than himself 

(c) If the accused states that he wishes to give evidence as a 
witness himself but does not intend to call any other witness 
to the facts of the case, the procedure, whether or not he is repre¬ 
sented by counsel or bv an officer subject to military law, will be 
as follows — 

(i) The accused will give evidence immediately after the 
close of the evidence for the prosecution 6 
(n) The accused may, if he wishes, call witnesses as to his 
character 6 

(m) The prosecutor may then make a final address 7 for the 
purpose of summing up the evidence for the prosecution 
and commenting on the evidence of the accused 
(iv) The accused or counsel or the defending officer (as the 
case may be) may then make a closing addiess in his 
defence 8 

(d) If the accused states that he does not wish to give evidence 
as a witness himself and does not intend to call any witnesses 
to the facts of the case the procedure will be as follows ,— 
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(i) If he is not represented by counsel or by an officer subject 
to military law — 

(a 1 ' The accused may, if he wishes, call witnesses as to his 
character 

(b) The prosecutor may make a final address for the purpose 

of summing up the evidence for the prosecution 
{c) The accused may then make an address in his defence 
giving his account of the subject of the charge against 
him 9 The address may be made orally or in writing 10 

(n) If he is represented by counsel or by an officer subject 
to military law — 

(a) The accused may make a statement giving his account 
of the subject of the charge against him This state¬ 
ment may be made orally or in writing but the accused 
must not be sworn and no question may be put to him 
by the court or by any other person 11 
(5) The accused may, if he wishes, call witnesses as to his 
character 

(c) Counsel or the defending officer (as the case may be) 

may then make a closing address 
(i d ) If the accused has made the statement referred to in 
{a) the prosecutor may reply, but if the accused has 
made no such statement, the address of the prose¬ 
cutor will precede tlie closing address of counsel 
or the defending officer 12 

1 It is open to the accused, his counst 1 or defending officer, at the close 
of the case for the prosecution, to bubmit that the evidence given for the 
prosecution has not established \ prtma facie case against him and that he should 
not, therefore, be called upon for his defence Ihe court will consider this 
submission in closed court and, if they are satisfied that it is well founded, 
must acquit the accused This submission may be made in respect of any one 
or more charges m a charge-sheet (See also note to r 70) 

2 The judge-advocate or, if there is none, the president must explain in 
simple language to the accused, especially if he is not represented by counsel 
or defending officer, that he need not give evidence on oath unless he wishes 
to do so He must also be told that if he gives sworn evidence he is Liable 
to be cross-examined by the prosecutor and questioned by the court and 
judge-advocate He should also be informed that evidence upon oath will 
naturally carry more weight with the court than a mere statement not upon 
oath 

3 I e , by the judge-advocate or, if there is none, bv the president 

4 As will be noted from the succeeding paragraphs of this rule, the whole 
course of procedure in connection w ith the case for the defence will depend 
upon the answer of the accused to this question 

Witnesses to extenuating circumstances are witnesses to the facts of the case 

The fact that the accused has stated that he docs not intend to call any 
witnesses to the facts of the case does not prevent him from doing so before 
the evidence for the defence is completed if, for example, unexpected witnesses 
become available, or the prosecutor, in cross-examination of the accused, 
challenges him to support a statement made by him m evidence by the testi¬ 
mony of another witness 

As to the evidence of the wife of the accused, see r 80, and notes 

5 See r 80 (f) It is the duty of counsel for the defence or defending 
officer (if any) to conduct the examination of the accused (if he gives evidence) 
and of the witnesses for the defence For cross-examination, &c , see note 
6 to r 39 

Ihc utmost liberty consistent with the interests of parties not before the 
court and with the dignity of the court itself should be allowed to the accused 
in making his defence (see r 60 (c)), and the court should, if necessary, adjourn 
to allow him time for its preparation 

6 The calling of witnesses to character does not affect the order of pro¬ 
ceedings prescribed under this and the following rule 
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7 The address may be in writing, and in. such a case it should be read by 
the prosecutor and handed to the court for attachment to the proceedings 
If the address is made orally, see r 95 (c) 

In summing up the evidence, the prosecutor must confine his remarks to the 
evidence given by the witnesses for the prosecution and defence, he must not 
strain or overstate that view of the facts which it is his duty to present to the 
court, he must not state any new fact which has not been given in evidence 
Any deviation in these respects on the part of the prosecutor or any want ot 
moderation may lead to the setting aside of the proceedings It is the duty 
6f the court, as far as possible, to prevent the prosecutor from transgressing in 
any of these respects 

If the prosecutor, contrary to r 80 (b), comments on the failure of the 
accused or his wife to give evidence, the proceedings may be invalidated (and 
see r 60 (b) and note) 

As to the duties of the prosecutor, see r 60 and notes, also Ch V, para 52 

8 The accused has the privilege, whether he has given evidence or not, of 
making statements m his address which are unsupported by evidence As to 
statements made by the accused not on oath, see note 9 below As to the 
rights and duties of counsel and defending officer, see rr 87-92 

9 The address here referred to is, m effect, a statement of the facts upon 
which the accused, when he does not give sworn evidence, relies for his defence, 
and the court will treat it as his defence to the charge though the accused has 
not by giving evidence on oath submitted it to the test of cross-examination 
A statement which could have been made on oath will not carry with the court 
the same weight as sworn testimony 

10 If made orally, it should be taken down verbatim so far as it states 
facts which are within the personal knowledge of the accused and upon which 
he relies for his defence If made in writing, it should be read ana attached 
to the proceedings The accused cannot be questioned by the court or any 
other person upon an unsworn statement or address 

11 See note 10 above 

12 Counsel for the defence may not state as a fact any matter which has 
not been proved in evidence (r 92 (c)), and the same restriction is placed upon 
a defending officer (r 87 (c)) 

For procedure when two or more persons are tried together, see r 61 and 
note 

(Form of proceedings, pp 749-752 ) 

41.' 1 —(a) If the accused states that he wishes to give evidence Procedure 
himself and to call witnesses to the facts of the case, the procedure, 
whether or not he is represented by counsel or by an officer subject for defence 
to military law, will be as follows — 

(i) The accused or, if he is represented by counsel or by a 
defending officer, then such counsel or defending officer 
may make an opening address 2 for the defence 
(n) The accused will give evidence as a witness, 3 and call 
his other witnesses, including, if he so desires, witnesses 
as to character 

(in) After the evidence of all the witnesses has been taken, 
the accused or counsel or the defending officer (as the 
case may be) may make a closing address 
(lv) The prosecutor may reply 

(b) If the accused states that he does not intend to give evidence 
himself but intends to call witnesses to the facts of the case, the 
procedure will be as follows — 

(l) If he is not represented by counsel or by an officer subject 
to military law— 

(a) The accused may make an opening address giving his 
account of the subject of the charge against bmi 
The address may be made orally or in writing 
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(b) I he accused will then call his witnesses including, if 

he so desires, any witnesses as to character 

(c) After the evidence of all the witnesses has been taken, 

the accused may make a closing address 

(d) 1 he prosecutor may reply 

( 11 ) If he is represented by counsel or by an officer subject 
to military law— 

(a) The accused may make a statement giving his account 

of the subject of the charge against him This state¬ 
ment may be made orally or in writing but the accused 
must not be sworn and no question may be put to him 
by the court or by any other person If the accused 
makes no such statement, counsel or the defending 
officer (as the case may be) may make an opening 
address 

(b) The accused will then call his witnesses, including, if 

he so desires, any witnesses as to character 

(c) After the evidence of all the witnesses has been taken 

counsel or the defending officer (as the case may be) 
may make a closing address 

(d) The prosecutor may reply 

1 The notes to the preceding rule should be referred to generally 

It will be noted that, m all cases falling under this rule, the prosecutor 
has a right of reply 

2 Counsel (r 92 (c)) and defending officer (r 87 (c)) are not permitted in 
an opening address to state as facts matters which they do not intend to prove 
in evidence 

3 The accused is entitled to give his evidence at any time during the 
hearing of the evidence for the defence, although he has previously stated that 
he does not apply to give evidence himself He should, however, usually 
give his evidence before my ottu r witness for the defence, and should be warned 
that ;f he gives his evidence after hearing that of the other witnesses for the 
defence, the value of it may be considerably discounted 

(Form of proceedings, pp 749-752 ) 


Summing up 42 —(a) The judge-advocate (if any) will, unless he and the 
court think a summing-up unnecessary, sum up in open court the 
whole case to the court 1 

(b) After the summing-up of the judge-ad\ocate, no other 
addiess shall be allowed 

1 The judge advocate has a right to sum up when he considers it necessary 
or desirable Generally speaking, a summing up is unnecessary in simple 
cases, but even where the facts are simple, a legal direction is often m cessary 
(see r 103 (c)) The judge advocate should always sum up in cases involving 
fraud or indecency or where civil offences are charged, and he must be canful 
where necessary to advise the court upon the law relating to confessions, (see 
Ch VI, paras 72-83), to corroboiation and to the evidence of accomplices 
(see Ch VI, paras 45 and 86) 

In summing up the evidence, the judge advocate must be careful not to 
indicate to tin court any opinion which he mav have formed as to the facts 
He may, in his discretion, comment upon the fact that the accused has not 
given evidence upon oath or called his wife as a witness (See also r 103 (fc)) 

The summing-up may, but need not, be in writing if not in writing, see 
r 95 (c) 

If a summing up is considered unnecessary, a record to that effect must be 
made in the proceedings 

For the powers and duties ol a judge-aelvoeatc, see r 103 
(Form of proceedings, p 752 ) 
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Finding and Sentence 

43 — (a) The court will deliberate on their finding m closed Considera- 

, , ' ' 0 tion of 

COUrt finding 

(b) The opinion of every member of the court as to the finding 
will be given by word of mouth 2 on each charge separately 

1 See r 63 

l The opinions of members must be given orally As to taking opinions, 
see r 69 and note 

The president should initiate the dUibeiitions of the court by a statement 
of the questions to be considered and the order in which they should be con¬ 
sidered If, for example, the charge is laid under A A 9 (I), he will ask 
them to discuss the bearing of the evidence upon the following questions (a) 
was a command given 7 (6) was it a lawful command 7 (c) was it given b> 

the superior officer of the accused ? ( d ) personally 7 ( e ) in the execution ot 
his office? (/) was the command disbbeyed 7 (/?) in such a manner as to 
show a wilful defiance of authority? ( h) did the accused know that the 
person giving the order was his superior officer? 

Similarly, where the charge laid is under A A 16 or 40, the questions to be 
considered should be —(a) have the facts alleged in the particulars of the charge 
been proved m evidence ? if they have, (6) do such facts amount to scandalous 
conduct or conduct to the prejudice of good order and military discipline 7 (as 
the case may be) 

If the court is doubtful whether the actual offence charged is proved or 
whether the particulars of the charge have been entirely established in evidence, 
they must consider their powers of making a special finding, either under 
A A 56 (see note to that section) or under r 44 (see note 6 to that rule) 

The members of courts-martial must remember (1) that it is a fundamental 
maxim of English law that an accused person is presumed to be innocent until 
he has been proved to be guilty, and (2) that their finding must be based upon 
the evidence given before them 

Any statement made by the accused not upon oath must be carefully con¬ 
sidered, and although the court will naturally attach less weight to such a 
statement than to sworn evidence subjected to the test of cross-examination, 
it will sometimes be of value, particularly if it is in any respect corroborated 
by evidence from other sources 

At any time before the finding has been arrived at, the court may be re¬ 
opened to enable a witness to be called or recalled and examined by them 
through the president or judge-advocate (See r 86 (n)) It is also per¬ 
missible, where a shorthand writer has been employed, to re-open the court 
to enable any portion of the evidence already given to be read out by him 

As to form and record of finding, see r 41 and notes 

(Form of proceedings, pp 752-3 ) 

44. —(a) The finding on every charge upon which the accused Fonr^and 
is arraigned 1 will be recorded and, except as mentioned in these T ^L g ° 
rules, will be recorded simply as a finding of “ Guilty," or of 
" Not guilty," or of " Not guilty and honourably acquit him of 
the same " a 

(b) Where the court are of opinion as regards any charge that 
the facts proved do not disclose the offence charged 8 or any offence 
of which he might under the Army Act legally be found guilty 
on the charge as laid, 4 the court will acquit the accused of that 
charge 

(c) If the court doubt as regards any charge whether the facts 
proved show the accused to be guilty or not of the offence charged 
or any offence of which he might under the Army Act legally be 
found guilty on the charge as laid, they may, before recording 
a finding on that charge, refer to the confirming authority for an 
opinion, setting out the facts which they find to be proved, and 
may, if necessary, adjourn for that purpose 6 Upon receiving the 
opinion of the confirming officer the court will reassemble m closed 
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court to record their finding and shall not receive any further 
evidence 

(d) Where the court are of opinion as regards any charge that 
the facts which they find to be proved in evidence differ materially 
from the facts alleged in the statement of particulars in the 
charge, but are nevertheless sufficient to prove the offence stated 
in the charge, and that the difference is not so material as to 
have prejudiced the accused in his defence, they may, instead of a 
finding of " Not guilty," record a special finding 6 

(e) The special finding may find the accused guilty on a charge, 
subject to the statement of exceptions or variations specified 
therein 7 

(f) Where there are alternative charges, and the facts proved 
appear to the court not to constitute the offence mentioned m any 
of those alternative charges, the court shall record a finding of 
"Not guilty " on that charge 

(g) If the court think that the facts proved constitute one of 
the offences stated in two or more of the alternative charges, but 
doubt which of those offences the facts do at law constitute, they 
may, before recording a finding on those charges refer to the 
confirming authority for an opinion, setting out the facts which 
they find to be proved and stating that they doubt whether those 
facts constitute in law the offence stated m such one or another of 
the charges and may, if necessary, adjourn for that purpose 
Upon receiving the opinion of the confirming officer the court will 
reassemble in closed court to record their finding and shall not 
receive any further evidence 8 

1 This includes alternative charges, except in the cases which come within 
r 3S (c) 

2 In the case of an acquittal on every charge, the president must date 
and sign the proceedings (r 45 (a)) The judge advocate (if any) must also 
sign (r 45 (b)) See generally r 45 

A finding of “honourable acquittal/' which may be recorded in the case of 
N C Os and privates as well as officers, is incorrect unless the charge affects 
the honour of the person charged The Duke of Wellington (Well Desp , 
Vol 5, 221-2) expressed the following views upon the matter — 

“It is difficult and needless at present to define in what cases honourable 
‘acquittal is peculiarly applicable, but it must appear to all persons to be 
'‘objectionable m a case in which any part of the transaction which has been 
the subject of investigation before the court-martial ts disgraceful to the 
“character of the party under trial A sentence of honourable acquittal by 
‘ a court martial should be considered by the officers and soldiers of the army 
‘as a subject of exultation, but no man can exult in the termination of any 
‘transaction, a part of which has been disgraceful to him, and although such 
4 a transaction may be terminated by an honourable acquittal by a court - 
4 martial, it cannot be mentioned to the party without offence, or without 
‘exciting feelings of disgust in others, these are not the feelings which ought 
‘to be excited by the recollection and mention of a sentence of honourable 
‘acquittal *' 

It may be said that an “honourable acquittal*' is generally inappropriate 
unless the conduct of the accused throughout the transactions investigated by 
the court has been irreproachable 

3 Eg, where a man is charged with receiving property knowing it has 
been stolen, and the facts show that, although the property was in fact stolen, 
the accused was unaware that it was stolen property, the court must acquit 
as the accused would not have committed the offence charged 

4 / e , under A A 5b 

5 Before referring to the confirming authority under this rule, the court 
must have arrived at a decision as to the facts which they find to be proved, 
and the opinion of the confirming authority will be sought as to whether. 
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upon the facts so found to be proved, the accused can legally be found guilty 
The court cannot refer to the confirming authority for anv omninn ict,, 
facts as to which they are the sole judges * y ° pmion as to thc 

The reason for the reference should be recorded (see d 753 ^ 

*• "- 1 •*»»«' 

6 The special finding here referred to relates only to the particulars of thc 
charge, and not to the statement of the offence, as to which see A A 56 and 
notes Before recording a special finding under this paragraph, the court 
must be satisfied that the facts which they find to be proved, subject to certain 
exceptions and variations, amount to the substance of thc charge, otherwise 
they must acquit eg , on a charge against a soldier of losing by neglect a 
greatcoat and a waistbelt, the court may properly find the accused “guilty 
of the charge except that he did not lose a waistbelt,” but they could not legally 
find him “guijtyof the charge except that he made away with and did not lose” 
the articles in question 

An immaterial variation of date may be made by special finding, but m 
cases of desertion or absence without leave the substitution of a date which 
would have the effect of lengthening the period of absence alleged in the charge 
would not be permissible 

On a charge of striking his superior officer—Serjeant A—with his fist in the 
face, the court could properly except the words “in the face,” but it could not 
make a special finding substituting Serjeant B for Serjeant A 

On a charge of fraudulently misapplying £100, a special finding that the 
sum misapplied was £50 would be permissible, but a special finding omitting 
from the particulars of the charge the words “with intent to defraud” would 
be tantamount to an acquittal 

7 See note 6 above 

8 For general procedure, see note 5 above, and Variation, p 753 When 
the court have decided to convict upon one of two or more alternative charges, 
they will record a finding of “not guilty” upon the other alternative charge or 
charges (See para (a) of this rule and note 1 ) 

(Form of proceedings, pp 752-3 ) 


45 — (a) If the finding on each of the charges in a charge-sheet Procedure 
is “ Not guilty,” the president will date and sign the proceedings, JJJJJSyo* 
the findings will be announced in open court, 1 and if there are no any charge 
other charges upon which the trial proceeds, the accused will be 
released 

(b) The proceedings shall then, upon being signed by the judge- 
advocate (if any), be transmitted as soon as possible m like manner 
as is directed by these rules 2 in the case where the findings require 
confirmation 

(c) If the finding on one or more, but not all, of the charges 
in a charge-sheet is ” Not guilty,” such finding or findings of 
” Not guilty ” will be announced it once in open court 3 

1 This is required by A A 54 (3) 

2 Rr 50 and 97 Confirmation is not required in the case of an acquittal 

3 Sec A \ 54 (3) 

Where a special finding is made under A A 56, e g , that the accused is 
not guilty of desertion but guiltj of absence without leave, this is not an 
acquittal for the purposes of this paragraph and this finding will not be 
announced in open court 

(Form of proceedings, p 752 ) 


46.— (a) If the finding on any charge is " Guilty,” then, for Procedure 
the guidance of the court in determining their sentence, and of the °^^° nvic ' 
confirming authority in considering the sentence, the court, before 
deliberating on their sentence, shall, wherever possible, take 
evidence of and record 1 the character, age, service, rank, and any 
recognised acts of gallantry or distinguished conduct, of the 
accused, and the length of time he has been in arrest or m con- 
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finement on any previous sentence, 2 and any deferred pay, naval, 
military, or air force decoration, or military reward, 3 of winch 
he may be m possession or to which he is entitled 

(b) Evidence on the above matters may be given by a witness 
verifying a statement which contains a summary of the entries in 
the regimental books 4 respecting the accused person, and identify¬ 
ing the accused as the person referred to m that summary 

(c) Evidence on the part of the prosecutor upon the above 
matters should not be given by a member of the court 

(d) The accused may cross-examine any such witness, and may 
call witnesses to rebut any such evidence 6 , and if the accused so 
requests, the regimental books, or a duly certified copy 6 of the 
material entries therein, shall be produced , and if the accused 
alleges that the summary is m any respect not m accordance with 
the regimental books, or such certified copy, as the case may be, 
the court shall compare the summary with those books or copy, 
and if they find it is not m accordance therewith, shall cause the 
summary to be corrected accordingly 

When all the evidence on the above matters has been given, the 
accused may address the court thereon 

(e) If by reason of the nature of the service of the accused in a 
departmental corps, or otherwise, the finding of the court renders 
him liable to any exceptional punishment 7 in addition to that to be 
awarded by the sentence of the court, it will be the duty of the 
prosecutor to call the attention of the court to the fact, and it will 
be the duty of the court to enquire into the nature and amount of 
such additional punishment 

1 The court will always take evidence as to character, unless the circum¬ 
stances render it impracticable to do so, in which case they will record upon 
the proceedings the reasons for such impracticability 

The court cannot take oral evidence that the accused is of bad character, 
this should be proved in the manner shown in (b) of this rule But oral 
evidence of good character is always permissible, if given on oath bv the 
accused himself he may be cross-examined as to character (see r 80 and notes), 
if he calls witnesses as to his good character, they may be cross-examined by 
the prosecutor with a view to testing their veracity and thereby indirectly 
bringing out evidence of bad character Witnesses as to character can also 
be called during the hearing of the case for the defence and before the finding 

2 The court will also consider the length of time during which the accused 
has been m confinement awaiting trial upon the present charge or charges 

3 For definition of decoration and military reward , see A A 190 (18) 
and (19) 

4 Previous convictions, &c , of the accused will be proved by the pro¬ 
duction of a verbatim extract from the regimental books (A F B 296) duly 
completed by the officer in charge of these books, (A A 163 (1) ( g ) and (h ), 
K R 1629-1632 ) As to regimental books, see K R 1598 and App XXV 
If the accused challenges the correctness of the extract from the regimental 
books, see (d) of this rule If there is any reason to doubt the correctness of 
the entry in the regimental books of a civil conviction, such conviction may 
be proved by a certificate in accordance with A A 164 As to civil 
convictions, see also K R 648, 1630 

The witness producing the extract from the regimental books and the state¬ 
ment as to age, service, rank, &c , of the accused should be the adjutant or 
some other officer He must be sworn as any other witness and may be cross- 
examined by the accused and questioned by the court 

5 The accused may give evidence himself to rebut the evidence given on 
the part of the prosecutor as to his character, age, service, &c But if he 
puts his character m issue, see r 80 
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6 I e t certified by the officer having custody of the original book (A A 
163 (1) (A)) 

7 This means such punishment as is contemplated by the first sentence of 
K R 652 (a) 

(Form of proceedings, pp 753-6 ) 

47 Where a court-martial or an officer dealing summarily with Mode of 
a charge under Section 47 of the Army Act desires to sentence an semonty g of 
officer to forfeit seniority of rank, 1 the form of punishment may be rank 
that he take rank and precedence in his corps, or in the Army, 
or m both, as if his appointment to the rank or ranks held by him, 
and specified in the sentence, bore the date of some day or days 
specified in the sentence, and later than the actual date of his 
said appointment, or that he take precedence in the rank held 
by him in his corps, or in the Army, or in both, as if his name 
had appeared a specified number of places lower 2 in the list of 
his corps, or of the Army, or m both 

Where a court-martial for the trial of a warrant or non-commis¬ 
sioned officer, 3 or an officer dealing summarily with a charge 
against a warrant officer under Section 47 of the Army Act desires 
to award the sentence of forfeiture of seniority of rank, the form 
of punishment will be that he take rank and precedence as if his 
appointment to the rank held by him, and specified m the sentence, 
bore the date of some day specified in the sentence, and later than 
the actual date of his said appointment 

1 See A A 44 (/), K R 555-7 

2 This form of forfeiture of seniority of rank is intended to apply to cases 
where the dates of appointment of a large number of officers are identical, such 
as in the RA,RE,RASC,&c, and where forfeiture of even one day’s 
seniority might, m its effect, constitute too severe a punishment for the offence, 
which nevertheless would not be adequately met by a severe reprimand 
The court or the officer dealing summarily with the case will be able to gauge 
the effect of such a sentence by a reference to the current Army List 

3 As to the effect of such a sentence in the case of a N C O , see A A 44, 
note 12 

(Form of proceedings, pp 757-8 ) 

48, The court shall award one sentence in respect of all the sentence 
offences of which the offender is found guilty, 1 and that sentence 
shall be deemed to be awarded in respect of the offence in each 
charge in respect of which it can be legally given, and not to be 
awarded in respect of any offence in a charge in respect of which 
it cannot be legally given 2 

1 This rule applies whether the charges on which the offender has been 
tried are contained m one or several charge-sheets 

For procedure upon a death sentence, see note ( b ) on p 762 

As to postponement of sentence where several persons are tried separately 
for offences arising out of the same transaction, see r 71 (d) 

The sentence must be a sentence authorised by the Army Act (see s 44), 
eg, a court martial cannot award a sentence of confinement to barracks, or 
sentence an offender to restore stolen property though an order of restitution 
may subsequently be made under A A 75 

For observations on the duty of the court in awarding sentence, see Ch V, 
paras 76-85, and K R 652 

Forprocedure in voting upon the sentence, see r 69 

2 The object of this portion of the rule is to prevent legal objection to the 
validity of the sentence If, for example, an offender has been found guilty 
by a general court-martial on a charge of desertion, after a previous conviction 
for that offence, and also upon a charge of drunkenness when not on duty, a 
sentence of penal servitude awardable in respect of the first charge will be valid, 
although a sentence of detention with or without a fine is the maximum 
sentence which could have been awarded upon the second charge 

(horm of proceedings, pp 756-9 ) 
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Recommend 49.— (a) If the court make a recommendation to mercy they 

mercy ° shall give their reasons for their recommendation 1 

(b) If the court recommend any restoration of service under 
Section 79 of the Army Act, the recommendation, with the reasons 
for it, shall be entered m the proceedings 

(c) The number of opinions 2 by which a recommendation men¬ 
tioned in this rule, or any question relative thereto, is adopted 
or rejected, may be entered in the proceedings 

1 A recommendation to mercy will be appended to the sentence, it forms 
part of the proceedings of the court (see A A 53 (9)) 

As to the circumstances in which a recommendation to mercy should be 
made, see Ch V, para 84 

2 A recommendation to mercy is a matter which the court has to decide 
under para (a) of r 69 

(Fonn of proceedings, p 759 ) 

Signing and 50 Upon the court awarding the sentence, the president shall 
^proceed 011 date and sign the sentence, 1 and such signature shall authenticate 
lugs the whole of the proceedings, 2 and the proceedings, upon being 

signed by the judge-advocate (if any) shall as soon as possible 
be transmitted for confirmation in the manner provided by 
Rule 97 of these rules 

1 It is essential that the date of the sentence should be inserted, as under 
A A 68 a term of penal servitude, imprisonment or detention is reckoned to 
commence on the day on which the sentence and proceedings were signed by 
the president (See note 3 to A A 68 ) 

The proceedings must not be signed by the members of the court other than 
the president 

2 Including the documentary evidence produced at the trial As a rule 
certified copies of original documents and not the originals themselves should 
be attached to the proceedings (K R 650 ) 

(Form of proceedings, p 759 ) 

Confirmation and Revision 

Procedure of 51. 1 —(a) In the case of a finding which does not require con- 

“£ mtng firmation, 2 the confirming officer shall not make any remarks in 
the proceedings, but if he thinks that anything m the case requires 
further attention he shall report it to superior authority as directed 
by His Majesty's Regulations 3 

(b) In the case of findings and sentences which require con¬ 
firmation the confirming authority— 

(i) May direct the re-assembly of the court for the revision 
of the finding and sentence, or either of them, stating 
the reasons for revision 4 , and 

(u) Upon receiving the proceedings, whether original 6 or 
revised, may confirm 8 or refuse confirmation, or reserve 
confirmation for superior authority, and the confirma¬ 
tion, non-confirmation, or reservation shall be entered 
in and form part of the proceedings 7 

1 This rule must be read in conjunction with A A 54 and r 52 

As to the action which may be taken by a confirming officer upon receipt 
of the proceedings, see K R 659 

2. I.e , an acquittal 

3 See K R. 664 

4. See r. 52 for procedure on revision Not more than one revision can be 
made, nor oan evidence be given on revision (A A 54 (2)), Proceedings 
on revision must be in closed court, (r. 52 (a)) 
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A finding of insanity (see A A 130 and r 57) requires confirmation and may 
be sent back for revision 

A confirming officer cannot send back part of a finding or sentence, if he 
thinks that a part only requires revision, he must return the whole, pointing 
out the part which, in his opinion, requires revision 

The object of revision will generally be to cure defects in the finding or 
sentence, or both, or to give the court an opportunity, upon reconsideration, 
of acquitting or passing a more lenient sentence upon the offender The con¬ 
firming authority cannot recommend the mciease of a sentence, nor can the 
court upon revision increase the sentence previously awarded (A A 54 (2)) 

If the sentence originally awarded by the court is wholly illegal, e g , a 
sentence of dismissal where the officer is convicted under A A 16 of scandalous 
conduct, or a sentence of reduction to the ranks awarded to a lance-corporal, 
or a sentence of confinement to barracks awarded to a soldier, it is null (see 
note to r 55), and the court, on revision, may award any legal sentence, even 
if such sentence is, in effect, more severe than the original award This 
procedure is not, strictly speaking, a revision of the sentence at all 

If the sentence originally awarded is illegal in the sense that it is in excess 
of the sentence authorised by law, the court, on revision, may award any legal 
sentence, eg , if a soldier, not on active service, is charged with drunkenness 
and a sentence of nine months* detention is awarded, the court upon revision 
may pass a new sentence not exceeding six months’ detention In such a case, 
however, revision is not essential, as a confirming officer under r 55 may vary 
the sentence so that it shall not be in excess of the punishment authorised by 
law 

For duties of the confirming officer where a sentence is illegal or irregular, 
see K K 665 

5 I e , where either no revision has taken place because no order for re¬ 
vision has been made, or, if an order has been made, it cannot be carried out 
owing to dissolution of the court (see note 1 to r 52) 

Under A A 68 (1) the term of penal servitude, imprisonment or detention 
commences on the date of the original sentence 

6 Where a C O has investigated a case in his capacity as C O , he cannot, 
except where he has authority to convene a court-martial under K R 617(6) , 
subsequently confirm the proceedings of a court-martial arising out of the 
same matter If he purports so to act in a case outside the exception, the pro¬ 
ceedings are not void but must be confirmed by a properly qualified authority 
(K R 660) 

7 For forms of confirmation, &c , see pp 760-1 

As to comments by confirming officer upon proceedings of courts-martial, 
see K R 662, 664 

(Form of proceedings, pp 759-761 ) 

52 —(a) Where the finding or sentence is sent back for revision, Procedure 
the court shall re-assemble in closed court 1 , and shall not receive on revisi0n 
any further evidence 2 

(b) Where the finding is sent back for revision, and the court 
do not adhere to their former finding, they shall revoke the find¬ 
ing and sentence, and record a new finding, 3 and, if the new 
finding involves a sentence, 4 pass sentence afresh 

(c) Where the sentence alone is sent back for revision, the 
court shall not revise the finding 

(d) After revision the president shall date and sign the decision 
of the court, and the proceedings, upon being signed by the judge- 
advocate (if any), shall as soon as possible be transmitted for con¬ 
firmation in the manner provided in Rule 97 of these rules 5 

1 See r 63 

The court should be re-assembled as soon as practicable 

If the court upon re assembly is reduced, by death or otherwise, below the 
legal minimum (see note 4 to r 17 and note to r 18), it cannot proceed with 
the revision, and the proceedings must be returned to the confirming authority 
In such a case, as no revision has taken place, the original finding and sentence 
will stand and will be dealt with by the confirming authority If the president 
dies or is unable to attend within a reasonable time, the convening officer may 
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appoint the senior member (if of sufficient rank) as president, provided that 
the court is not thereby reduced below the legal minimum (See A A 53 (2)) 

2 See A A 54 (2, 

3 Where the finding is sent back for revision and the court adhere to the 
finding, they can nevertheless revise the sentence (See A A 54 (2) and notes 
to preceding rule ) 

4 If the revised finding is an acquittal or a finding of insanity (see A A 130 
and r 57), no sentence is involved If a court, on revision, revoke their 
original finding upon any charge, the original sentence automatically falls to 
the ground, and, if the revised finding entails a sentence, the court must pass 
sentence afresh (see note 3 to A A 54), if the court omit to do so, the accused 
is not legally under any sentence and the confirming officer may return the 
proceedings with directions to the court to complete the revision and pass 
sentence This will not be a second revision which is prohibited b\ A A 
54 (2) 

5 Sec also K R 667, 669-673 

(Form of proceedings, pp 759-760 ) 


53. The charge, finding, and sentence, and any recommenda¬ 
tion to mercy shall, together with the confirmation or non-con¬ 
firmation of the proceedings, be promulgated in such manner as the 
confirming authority may direct, and if no direction is given, 
according to the custom of the service 1 Until promulgation has 
been effected, confirmation is not complete and the finding and 
sentence shall not be held to have been confirmed until they have 
been promulgated 

1 See K R 668 For form of minute of promulgation, see p 761 

A sentence of cashiering or dismissal takes effect from the date of promul¬ 
gation 

A finding of acquittal upon all of the charges preferred must be pronounced 
at once in open court (A A 54 (3)), and this, when taken in conjunction with 
the discharge from custody of the accused, operates as sufficient promulgation 
of the acquittal But where the court acquits the accused upon one or more 
but not upon all the charges preferred against him, the findings of acquittal, 
though pronounced in open court in accordance with \ A 54 (5), should also 
be promulgated under this rule together with the findings of guilty 

All special findings must be promulgated m the forms in which they are 
made 

In the absence of any direction by the confirming authority, the usual 
custom of the service as to promulgation will be followed, but a written 
notice to the offender of the charge, &c , will be sufficient promulgation under 
this rule 

If a sentence of penal servitude, imprisonment or detention is confirmed and 
not suspended in accordance with A A 57a , the C O of the offender as soon 
as may be after promulgation of the sentence will sign the order for his com¬ 
mittal (see App III) to some prison or detention barrack in accordance with 
any general or special instructions received from superior authority See 
K R 676, 681 As to commitment abroad, see K R 677, 682-685 

(Form of proceedings, p 761 ) 

54. — (a) Where a sentence has been awarded by court-martial 
in respect of offences m several charges, and the confirming 
authority confirms the finding on some but not on all of those 
charges, that authority shall take into consideration the fact of 
such non-confirmation, and shall mitigate, remit, or commute 
the punishment awarded as may seem just, having regard to the 
offences in the charges the findings on which are confirmed 1 

(b) Where a sentence has been awarded by a court-martial in 
respect of offences in several charges and has been confirmed, and 
any one of those charges or the finding thereon is found to be in¬ 
valid, the authority having power to mitigate, remit or commute 
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the punishment awarded by the sentence shall take into consider¬ 
ation the fact of such invalidity, and mitigate, remit, or commute 
the punishment awarded according as may seem just, having 
regard to the offences in the charges which with the findings 
thereon are not invalid, and the punishment as so modified shall 
be as valid as if it had been originally awarded only m respect of 
those offences a 

(c) Where a sentence passed by a court-martial has been con¬ 
firmed, and is found from any reason to be invalid, the authority 
who would have had power to commute 8 the punishment awarded 
by the sentence if it had been valid may pass a valid sentence, 
and the sentence so passed shall have the same effect as if passed 
by the court-martial, but the punishment awarded by that sen¬ 
tence shall not be higher in the scale of punishments than the 
punishment awarded by the invalid sentence, nor, in the opinion 
of the said authority, be m excess of the last-mentioned punish¬ 
ment 

1 As to meaning of mitigation, remission and commutation, see notes 
3-5 to A A 57 

Where a soldier has been convicted of (I) desertion, after a previous con¬ 
viction for that offence, and (2) escaping from confinement, and has been 
sentenced to penal servitude, and the confirming officer confirms the finding 
on the second charge but not that on the first charge, which alone justified the 
sentence of penal servitude, he is bound under this rule to commute the sen¬ 
tence at least to imprisonment, the maximum sentence under A A 22 If, 
however, the confirming officer confirms the finding on the first charge but not 
that on the second charge, he may mitigate or commute it to some less punish¬ 
ment if he considers that a sentence of penal servitude on the charge of desertion 
alone is, in the circumstances, too severe 

See generally as to mitigation and commutation, K R 661 

2 This paragraph gives to the authority prescribed under A A 57 (2) and 
r 126 (b) similar powers to do after confirmation that which, under para (a) 
of this rule, the confirming authority may do before confirmation But it will 
be noted that the prescribed authority can only act under this paragraph where 
any one of the charges, or the finding thereon, is found to be invalid , and has 
been set aside The prescribed authority derives the ordinary powers of 
mitigation, &c , from A A 57 (2) 

As to setting aside convictions by the confirming officei, see K R 665 

3 As to the commuting authority, see A A 57 (2) and r 126 (b) 


55. If the sentence of a court-martial is informally expressed, confirmation 
the confiiming authority may, in confirming the sentence, vary JJthatandmg 
the form so that it shall be properly expressed , and if the punish- informality 
ment awarded by the sentence is in excess of the pumshment punST* 
authorised by law, the confirming authority may vary the sen- ment 
tence so that the punishment shall not be in excess of the punish¬ 
ment authorised by law , and the confirming authority may con¬ 
firm the finding and the sentence as so varied of the court-martial 1 

1 The object of this rule is to prevent the proceedings of courts-martial 
from being rendered invalid when they cannot be sent back for revision without 
great inconvenience to the public service It will not exonerate from blame 
the presidents and members of courts-martial who award sentences which are 
informal or in excess of their powers Confirming officers should, if practicable, 
order a revision of sentence, but if revision is Impracticable and they decide 
to act under this rule, they should call the attention of the members of the 
court to the informality or irregularity of the sentence 

The confirming authority cannot under this rule vary a sentence vhich Is 
illegal in its character and therefore null, eg, a sentence of discharge with 
ignominy from His Malesty’s service awarded by a district court-martial to a 
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warrant officer (see also examples of illegal sentences in note 4 to r 51) In 
such cases the court must be re-assembled for the purpose of passing a valid 
sentence This proceeding is not, strictly speaking, a revision of the sentence, 
and therefore the provisions of A A 54 (2) as to increase of sentence on revision 
would not apply 

The following are examples of cases where the confirming officer may 
properly act under this rule — 

(а) a sentence of 12 months’ detention should be varied to a sentence of 
detention for one year (see K R 654) 

(5) a sentence of three years’ imprisonment with hard labour, which is in 
excess of the punishment authorised by law, must be varied to a 
sentence of two years’ imprisonment with hard labour or some less 
punishment (See A A 44 (c) and { k)) 

(<?) a sentence of eight months’ detention for an offence of drunkenness 
committed by a soldier not on active service or on duty, must be 
varied to a sentence of six months’detention or less (See A A 19) 

(Form of proceedings, p 760 ) 

56. Whenever it appears that a court-martial had jurisdiction 
to try any person, and that that person was charged with some 
offence or offences under the Army Act, and was shown by legal 
evidence to have been guilty of the offence or one of the offences 
charged, the finding in respect of the offence or offences of which 
he is so shown to be guilty, and the sentence, may be confirmed, 
and if so confirmed shall be valid, notwithstanding any deviation 
from these rules or notwithstanding that the charge-sheet has 
not been signed by the commanding officer or the convening 
officer, provided that the charges ha\e, in fact, before trial been 
approved by the commanding officer and the convening officer, 
or notwithstanding any defect or objection, technical or other, 
unless it appears that any injustice has been done to the offender , 
but nothing m this rule shall relieve an officer from any responsibil¬ 
ity for any wilful or negligent disregard of any of these rules 1 

1 This rule is intended to prevent a miscarriage of justice m consequence 
of defects, usually of a technical nature, m matters of procedure which do not 
affect the real merits of the case But before acting upon this rule the con¬ 
firming officer must be satisfied that the accused has not suffered any injustice 
through any deviation from the Rules, or through any defect or objection 
Whether or not a deviation, &c , is of a substantial kind will often depend 
upon the circumstances 

The following examples may be given of c ises where the confirming officer 
might properly act under this rule, if satisfied that the accused has suffered 
no injustice — 

{a) Failure by the court to comply with r 39 (a) (application for adjourn¬ 
ment) 

(б) Failure by the court to comply with r 83 (b) (reading over evidence) 

The court should not allow any technicality to interfere with the accused 

in the making of his defence 

The confirming officer should always direct the attention of all officers 
concerned to deviations and defects which have been observed and for which 
they are responsible 

It may be convenient to note here that if, after confirmation, the charges 
or findings thereon are declared to be invalid, the trial must be treated as 
null, the conviction set aside, the person convicted relieved of all the conse¬ 
quences of his trial and the record of the conviction erased (See K R 665 ) 

If the sentence alone is declared invalid, the finding will stand good and 
therefore the soldier convicted will suffer the forfeitures or penalties which are 
consequential on conviction 

Where punishment is remitted, the remission, unless otherwise expressed, 
will not extend to any forfeiture incurred automatically by reason of the con¬ 
viction (K R 665.) 
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Insanity 

57. — (a) Where the court find either that the accused is unfit, 

by reason of insanity, to take his trial, or that he was guilty of of insanity 6 
the act or omission charged, but was insane at the time when he 
did the said act or made the said omission, 1 the pirsident shall date person 
and sign the finding, and the proceedings, upon being signed by 
the judge-advocate, if any, shall be at once transmitted for con* 

Urination 2 

(b) If the finding is not confirmed, the accused may be tried by 
the same or another court-martial for the offence with which he 
was originally charged 

(c) Where the finding is confirmed, then, until the directions of 
His Majesty as to the disposal of the accused are known, or in 
the case of an accused person unfit to take his trial, until any 
earlier time at which the accused is fit to take his Inal, the accused 
shall be confined in such manner as may, in the opinion of the proper 
military authority, be best calculated to keep him securely without 
unnecessary harshness, as he is not to be considered as a criminal 
but as a person labouring under a disease 

1 See generally A A 130 

For forms of findings of insanity, see Variations on pp 745 and 753 

It is to be observed that two distinct cases are contemplated A person 
may have been sane at the time when he did the act or made the omission 
charged, but may not be sane enough to take his trial, while on the other 
hand, a man insane at the time when he did the act or made the omission 
charged may have recovered sufficiently to take his trial Tn the former case, 
if he recovers before His Majesty's directions as to his disposal are known, he 
should be ordered for trial 

2 In both cases mentioned confirmation is required 

An application that the accused is, by reason of insanitv, unfit to take his 
trial should be made before arraignment The application will normally be 
made by counsel for the defence or defending officer, but should, if necessary, 
be made by the prosecutor kvidence in suppoit of the application may, of 
course, be given 

(Form of proceedings, pp 745 and 753 ) 

General Provisions as to Proceedings of Court 

58. The members of a court-martial will take their seats Seating of 

according to their army rank member* 

59. — (a) The president is responsible for the trial being con- Responst- 
ducted m proper order and in accordance with the Army Act, prudent, 
and in a manner befitting a court of justice 1 

(b) It is the duty of the president to see that justice is adminis¬ 
tered, and that the accused has a fair trial, 2 and that he does not 
suffer any disadvantage in consequence of his position as a person 
under trial or of his ignorance, or of his incapacity to examine or 
cross-examine witnesses or to make his own evidence clear or 
intelligible, or otherwise 

1 The court should always have at its disposal the Army Act, Rules of 
Procedure, and King’s Regulations, and any other official books or orders 
relating to courts-martial 

The president should be careful to safeguard the dignity of the court and 
the solemnity of its proceedings 

2 If the accused is not represented by counsel or defending officer, the 
president should assist htm in putting forward his defence, and take care that 
he is not prejudiced by his Inability to put proper questions to the witnesses 
or bring out clearly the points upon which he relies. If there is a judge- 
advocate, he has a similar duty (r 103 (g)) If a witness gives evidence 
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different from that given by him when the summary of evidence was taken, 
he should be questioned as to the difference 

The president should always put to the witnesses (including the accused if 
he gives evidence) any questions which appear to him necessary or desirable 
for the purpose of eliciting the truth (See r 86 and notes ) 

Power of 60 — (a) It is the duty of the piosecutor to assist the court in 
addre°sof administration of justice, to behave impartially, to bung the 
prosecutor whole of the transaction before the court, and not to take any 
and accused un f air advantage of, or suppress any evidence in favour of, the 
accused 1 

(b) The prosecutor may not refer to any matter not relevant 2 
to the charge or charges then before the court, and it is the duty 
of the court to stop him from so doing and also to restrain any 
undue violence of language or want of fairness or moderation on 
the part of the prosecutor, and to prevent the prosecutor from 
commenting 3 at any time on the failure of the accused or his wife 
to give evidence 

(c) The court should allow great latitude to the accused in 
making his defence 4 , he must abstain from any remarks contemp¬ 
tuous or disrespectful towards the court, and from coarse and 
insulting language towards others, but he may for the purposes of 
his defence impeach the evidence and the motives of the witnesses 
and prosecutor, and charge other persons with blame and even 
criminality, subject, if he does so, to any liability which he may 
thereby incur 6 The court may caution the accused as to the 
irrelevance of his defence, but should not, unless m special cases, 
stop lus defence solely on the ground of irrelevance 

1 Ihe prosecutoi is an officei whost duty it is to see that justice is done , 
not a partisan intent on securing i conviction independently of the justice of 
the case (See Ch V, para 52 ) He should therefore put before the court 
facts which show the true charactt r of the offence, and must be careful to prove 
affirmatively any facts tending to show the innocence of the accused oi ex 
tenuate his offence, eg, he should himself pioduco any available evidence of 
provocation which might mitigate punishment 

It occasionally happens that a soldier charged with desertion was to the 
knowledge of the prosecutor arrested or rendered an involuntary absentee at 
a date earlier than the termination of his absence as alleged in the particulars 
of the charge In such circumstances it is the duty of the prosecutor, although 
he has no direct evidence to prove the earlier termination of the absence, to 
tell the court the information which he possesses, aud to invite them to act 
upon such information by recording a special finding under r 44 (d) 

Ihe prosecutor must not introduce matters of aggravation into the evidence 
against the accused unless thev arc relevant to the charge against him (See 
Ch III, para 48, and K R 645 ) 

The prosecutor should always inform the court if the accused has elected 
trial by court-martial instead of being dealt with summarily by his command¬ 
ing officer (See Variation, p 744 ) 

2 As to relevancy, see Ch VI, paras 15-30 Generally speaking, 
anything which tends to show that the accused committed the offence charged, 
or to show the true character of the offence, is relevant 

3 See r 80 (b) The court should at once check a prosecutor if he mfungcs 
this rule, and should record upon the proceedings that they have done so 

4 / e , whether he gives evidence on oath or not 

5 I e , a liability to be cross-examined as to his previous charactci (r 80 
(d)) or to be charged subsequently with knowingly making a false accusation 
(A A 27 (1)) The court should always caution the accused as to the possible 
effect which will result from making imputations upon the character of wit¬ 
nesses for the prosecution. 
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61. Where two or more accused persons are tried together and 

any evidence as to the facts of the case, other than his own, is accused 
tendered by any one of them, the evidence and addresses on the 
part of or on behalf of all the accused persons will be taken before 
the prosecutor replies, and the prosecutor will make one address 
only in reply as regards all the accused persons 1 

1 The effect of this rule is that, if no evidence as to the facts of the case, 
other than thur own, is called for the defence of two or more persons jointly 
charged and tried, the prosecutor’s final address will precede that of the 
accused or their counsel or defending officer If, however, any one of the 
accused calls witnesses as to the facts, the prosecutor will have a right of reply 
on the whole case See also rr 40 and 4t, and note 3 to r 16 

62. — (a) I he convening officer may direct any charges against s *P* rdt<! 
an accused person to be inserted in different charge-sheets, and Sheets 
where he so directs, the accused shall be arraigned, and until 
after the'finding tried, upon each charge-sheet separately, and 
accordingly the procedure in Rules 31 to 44, both inclusive, shall, 
until after the finding, be followed in respect of each charge- 
sheet, as if it contained the whole of the charges against the 
accused 1 

(b) The trials upon the several charge-sheets shall be in such 
order as the convening officer directs 2 

(c) When the court have tried the accused upon all the charge- 
sheets they shall, in the case of the finding being “ Not guilty " 
on all the charges, proceed as directed by Rule 45 (a) and (b), 
and, m case of the finding on any one or more of the charges 
being *' Guilty,” proceed as directed by Rules 37 and 45 (c) to 
50, both inclusive, in like manner m each case as if all the charges 
m the different charge-sheets had been contained m one charge- 
sheet, and the sentence passed shall be of the same effect as if 
all the charges had been contained in one charge-sheet 3 

(d) If the convening officer directs that, m the event of the 
conviction of an accused person upon a charge in any charge-sheet, 
he need not be tried upon the subsequent charge-sheets, the 
court in such an event may, without trying the accused upon 
any of the subsequent charge-sheets, proceed as directed by (c) 4 

(e) Where a charge-sheet contains more than one charge, the 
accused may, before pleading, claim to be tried separately in 
respect of any charge or charges in that charge-sheet, on the 
ground that he will be embarrassed in his defence if he is not 
so tried separately, and in such a case the court, unless they 
think his claim unreasonable, shall arraign and try the accused 
in like manner as if the convening officer had inserted the said 
charge or charges in different charge-sheets 5 

~ (f) If a plea of " Guilty" to any charge in a charge-sheet 
has been recorded as the finding of the court, the provisions of 
Rules 37 (b) and (c) shall not be complied with until after the 
court have arrived at their findings on all the charge-sheets 6 

1 Most of the ordinary cases which come before courts-martial are so simple 
m their facts that an accused person is not likely to be embarrassed by being 
tried upon several charges at the same tune But if the charges are com¬ 
plicated, or if the alleged offences were committed at different times, or if 
different sets of witnesses are required to prove the different charges, em¬ 
barrassment is likely to arise, and in such cases the convening officer should 
cause the charges to be inserted in separate charge-sheets, numbered con¬ 
secutively in the order in which he directs them to be tried. 
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It is difficult to lay down for the guidance of convening officers any definite 
rules as to the placing of the charges in different charge sheets, much will 
depend upon the circumstances of each particular case But the following 
general principles may be laid down — 

(a) Alternative charges must not be placed in different charge-sheets 

{ b) A scries of offences forming part of one escapade should normally be 
placed in a single charge-sheet, e g , escape from confinement, 
followed by resistance to escort upon re-arrest, and wilful damage 
to a cell after re-committal to confinement Multiplicity of charges 
arising out of the same transaction should, however, be avoided, 
though in some cases it is necessary to allege a series of offences, 
e g , to prove some particular intent, or to guide the court in deter 
mining the proper punishment to be awarded 

(c) Repeated instances of offences of the same or similar character should 

be included in. a single charge-sheet, eg, a series of barrack room 
thefts from comrades during a short space of time 

(d) Offences of different descriptions should be entered in separate charge 

sheets except where they form part of or are relevant to one trans 
action, e g , where a soldier is charged with desertion and with 
striking the serjeant of the guard, his superior officer, after he has 
been handed over by the escort, the charges should normally be 
mserted in separate charge-sheets But if immediately before the 
alleged desertion, the accused made away with his army clothing, 
a charge in respect of the latter offence is relevant to the intent of 
the accused in leaving his unit and should be mserted m the same 
charge-sheet as the charge of desertion Again, if an officer is 
charged with fraudulent misapplication of regimental money of 
which he is in charge, and, in order to enable him to perpetrate the 
fraud, has knowingly made fraudulent entries in a book signed by 
him, charges under A A 17 and 25 should be mserted in the same 
charge-sheet 

Even if the convening officer has directed all charges to be inserted ux a single 
charge-sheet, the accused under para (e) of this rule has the right to apply 
for separate trial 

Where the accused is arraigned on separate charge sheets, the court must 
arrive at their finding upon one charge-sheet before the next charge-sheet is 
proceeded with 

For form of proceedings, see para 23 of memoranda on p 769 

Where any evidence given upon the trial of a charge sheet is required to be 

? ;iven on the trial of the same accused person on a subsequent charge sheet, 
t must be given afresh, but the witness giving such evidenre need not be sworn 
again 

2 Generally speaking the convening officer will regulate the order for the 
trial of different charge-sheets according to the date of the respective offences 
But where the gravity of the various offences differs, it may be desirable to 
insert the charge involving the gravest offence in the first charge-sheet, as, 
if the accused is convicted, he will be sufficiently punished without trying 
him in respect of the minor offences, and see para (d) of this rule Occa¬ 
sionally it may be desirable to direct that a charge which necessitates the 
calling of a large number of witnesses should be mserted in the first charge- 
sheet, to that the attendance of such witnesses can be dispensed with after 
the trial on that charge-sheet has been completed 

3 After the finding of the court upon all the charge-sheets has been arrived 
at, the procedure will be the same as if all the charges had been inserted in one 
charge-sheet Unless, therefore, the convening officer directs that the accused 
need not be tried upon any subsequent charge-sheet, the court will not proceed 
to sentence until they have arrived at a finding on all the charge-sheets, and 
will then award one sentence in respect of them all A finding of “not guilty *' 
on any one or more charges in a charge-sheet (whether alternative or not) will 
be announced in open court (see r 45) 

4 It will often be unnecessary, if the accused is convicted of a grave charge 
contained in one charge-sheet, to proceed with any other or minor offences 
con tamed in the other charge-sheets On the other hand, it may be desirable 
to try the accused upon the other charge-sheets m order to justify the award 
of a more severe sentence 

The powers given to the convening officer under this paragraph cannot be 
exorcised by the prosecutor on his own initiative or by the court 

6, The court should always, unless they think the claim to be unreasonable, 
Accede to a demand to be tried separately in respect of any particular charge 
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6 Under this paragraph, where an accused has pleaded guilty to a charge 
entered in on< of several charge sheets, the summary or abstract of evidence 
relating thereto and any statement which ho may make in mitigation of punish¬ 
ment will not be road or recorded until after the finding of the court on all the 
charge sheets has been arrived at But for this provision the fair trial of the 
accused upon the other charge sheets might be prejudiced, especially if he 
stated in mitigation of punishment anything which might point to his guilt 
on any charge in a charge-sheet which lias not jet been tried 

63—(a) When a court-martial sit in closed court on anySittmgin 
deliberation amongst the membeis or otherwise, no person shall closed court 
be present except the members of the court, the judge-advocate, 
and any officers under instruction , and the court may either 
retire or may cause the place where they sit to be cleared 1 of all 
other persons not entitled to be present 

(b) Except as above-mentioned, all the proceedings, including 
the view 2 of any place, shall be in open court 3 and in the presence 
of the accused 

1 Sec A A 53 (5) 

The proceedings will be invalidated if the prosecutor Happens to be present 
when the court is closed, c f R v Kettndge L R , (1915) 1 K B 467 

2 See A A 53 (7) 

All the members of the court must be present at the u view” as must also 
the accused, even if he is represented at his trial by counsel or defending officer 

3 This docs not affect the power of the court to exclude any person, other 
than the accused, who interferes with the proceedings—a power which every 
court possesses as necossaiy for the pioper conduct of its proceedings A 
eourt-niartnl has mheicnt power to sit m camera if necessary for the proper 
admimstiation of justice {R v Leues Prison (Governor), L R , (1917) 2KB 
254 ) 

64 — (a) A court-martial may sit at such times and for such Time for 
period between the hours of six in the morning and six in the tnal 
afternoon, as may be directed by the proper superior military 
authority, and so far as no such direction extends, as the court 
from time to time determine 1 

(b) If the court consider it necessary to continue a trial after six 
in the afternoon they may do so, but if they do so should record 
m the proceedings their reason for so doing 

(c) In cases requiring an immediate example, or when the con¬ 
vening officer, or the general or other officer commanding any 
body of troops, certifies 2 under his hand that it is expedient for the 
public service, trials may be held at any hour 

(d) If the court or the convening officer, or other superior 
military authority, think that military exigencies or the interests 
of discipline require the court to sit on Sunday, Christmas Day, or 
Good Friday, the court may sit accordingly, 3 but otherwise the 
court should not sit on any of those days 

1 See K R 646 and r 65 and note 

2 This certificate should be attached to the proceedings 

3 A statement of the reason for sitting on these days should be attached to, 
or entered in, the proceedings 

65.— (a) When a court is assembled and the accused has been Continuity 
arraigned, the court should (but subject to the provisions of the adjomnmait 
Army Act, 1 and of these rules 2 as to adjournment) continue the of court, 
trial from day to day and sit for a reasonable period 8 on every day 4 
unless it appears to the court that an adjournment is necessary for 
the ends of justice, or that such continuance is impracticable 

( 1210 ) y 
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(b) A court-martial in the absence either of the president or 
judge-advocate 5 (if any) shall not proceed and if necessary shall 
adjourn 

(c) The senior officer on the spot may also, for military exigen¬ 
cies 6 , adjourn or prolong the adjournment of the court 

(d) Any adjournment may be made from place to place 7 as well 
as from time to time If the time to which the adjournment is 
made is not specified, the adjournment will be until further orders 
from the proper military authority , if the place to which the 
adjournment is made is not specified, the adjournment will be to 
Ihe same place or to such place as may be specified in further 
orders from the proper militaiy authority 

1 A A 53 (6) authorises an adjournment of the court without any restric¬ 
tion It is, however, very import in t that a trial, once begun, should proceed 
without mteuuption to its conclusion I his rule, then fore, requites the 
court to sit from day to day unless an adjournment is nt cess try for the ends 
of justice 

2 Apart from specific provisions und< r the Rules an adjournment should 
be allowed for obtaining the opinion of the confirming authority or Judge- 
Advocate General on anv point of law or procedure, for enabling the accused 
to prepare his defence, the prosecutor to prepare Ills leply or the judge 
advoeate to prepare his summing up 

Ihe court should not, as a rule, permit an adjournment to enable the 
prosecutor to call new witnesses, unless the necessity for the if pies< nci at the 
trial could not reasonably have been fouset n The court should adjourn if 
they consider that the accused has not had sufficient opportumtv for procuring 
the ittendance of any witnesses whom he desires to call, or where it would be 
unjust to the accused not so to adjourn 

The icasons for anv adjournment must be entered in the proceedings (see 
Variations, pp 749, 750 752), and cithci announced in court in presence of 
the accused, or communicated to the prosecutor and accused 

3 bee K R 646 and r 64 (\) Prolonged sittings unduly strain the attm 
tion of members of the court and may e>pcrate unfairly upon the accused who 
should never be required to in ike his defence at the clos< of a prolonged sitting 

Where civilian witnesses aie present, the court should, if re isonably 
possible, complete their evidence before adjourning If a shorthand writer 
is in attendance, the exacting nature of his work should be taken into con 
sideration by the court in their decision as to an adjournment 

4 But sec r 64 (d) as to Sunday , &c 

5 As to procedure on death of pusident or his mabilitv to attend, see A A 
53 (2) As to procedure on death of judge advoeate or his inabihtv to attend, 
see r 102 Where the absence of iithcr the president or judge advocate is 
due to temporary causes, the court should adjourn until he is able to attend 

As to the duties of the senior member of the court where the president is 
absent, see r bb (a) 

6 Ihese can seldom occur except on active service 

7 £ g , where a view under A A 53 (7) and r 63 (n) is necessary, or where 
a court martial is held on the line of march, or where an adjournment to a 
hospital for the purpose of taking the evidence of a sick witness is rendered 
necessary 

Suspension 66 —( A ) 'Where, in consequence of anything arising while the 
°f trial court is sitting, 1 the court is unable by reason of di c solution 2 (as 
specified m Section 53 of the Army Act, or otherwise), or of the 
absence of the president, to continue the trial, the president, or in 
his absence, the senior 3 member present, will immediately report 
the facts to the convening authority 

(b) Where a court-martial is dissolved before the finding, or, 
in case of a finding of guilty, before the sentence, the proceedings 
are null, and the accused may be tried before another court- 
martial 
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1 If the court is not sitting, a report will usually be made in some other 
way to the convening authority 

2 A court is dissolved if it is reduced below the legal minimum (see note 
4 to r 17 and note to r 18), if, on the death, &c , of the president, the senior 
member of the court is not of sufficient rank, if continuance of trial is im¬ 
possible through illness of the accused before the finding (See A A 53 (1), 
(2), (3)) 

3 / e , senior according to the rank m which they take their scats (Sec 
r 58 ) 


67. In case of the death of the accused or of such illness of the Proceeding 
accused as renders it impossible to continue 1 the trial, the court or 

will ascertain the fact of the death or illness by evidence, 2 and accused 
record the same, and adjourn, and transmit the proceedings to the 
convening authority 

1 / e , within a reasonable time See A \ 53 (3) 

2 This will be taken on oath or solemn declaration 


68 1 — (a) A member of a court-martial who has been absent Presence 
while any \ art of the evidence on the trial of an accused person ^rougkout 
is taken can take no further part in the trial by that court of that bersoicourt, 
person, but the court will not be affected except as provided by 
Section 53 of the Army Act 2 

(b) An officer cannot be added to a court-martial after the 
accused has been arraigned 

1 The principles of thi-> rule must be applied m the case of a field general 
court martial though the rule is not specifically applied b) r 121 

I lie , through dissolution under A A 53 


69—(a) Fvery member of a court-martial must give his Taking of 
opinion by word of inoutli 1 on every matter which the court has to ^miTrsof 
decide, including the sentence, notwithstanding that he may have court 
given his opinion in favour of acquittal 

(b) Subject to the provisions of the Armv Act, 2 every question 
shall be determined by an absolute majority 3 of the opinions of the 
members of the court, and in the case of an equality of opinions 
the president’s second or casting vote will be reckoned as deter¬ 
mining the majority 

(c) The opinions of the members of the court shall be taken in 
succession, beginning with the junior in rank 4 

1 Opinions must be given orally (See also r 43 (o)) 

2 The president has no second or casting vote (i) in the case of a sentence 
of death (A \ 48 (8)), and (u) where there is an equality of votes on the 
finding of the court (A A 53 (8)), (see also A A 49 (2)) 

3 In order to obtain an absolute majority in respect of the sentence, every 
member must vote, even if he had voted for an acquittal on the finding It ,s 
desirable that the nature of the punishment to be awarded should first be 
considered 

The procedure to be adopted will best be illustrated by the following 
example — 

At a general court martial consisting of seven members, three give their 
votes in favour of a sentence of penal servitude, two in favour of imprisonment 
and two in favour of detention The most lenient punishment will be first 
put to the vote and will be rejected by 5 votes to 2 The next most lenient 
punishment will then be put to the vole, viz , imprisonment \\\ seven 
members must vote again and the two members who had previously voted \ i 
favour of detention will naturally give their votes for imprisonment rathrr 
than penal servitude The result will be an absolute majority of 4 votts to 
3 in favour of imprisonment The quantum or length of the imprisonment to 
be awarded will be arrived at in the same manner, the most lenient proposal 
being put to the vote first 

(1210) Y 2 
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Procedure on 

incidental 

question 


Swearing of 
court to try 
several 
accused 
persons 


It is improper to strike an average between the various sentences suggested 
by the members of the court, but it may often happen that, in the course of 
further discussion, members who had originally made different proposals 
will arrive at a unanimous decision as to the proper sentence to be awarded 

4 The opinion of each member on the finding must be taken separately 
upon each charge upon which the accused is arraigned (set i 43 (b)) 

" Junior in rank ” means junior in the rank m which they take their seats 

70 If any objection 1 on any matter of law evidence, or proce¬ 
dure is raised by the prosecutor or by or on behalf of the accused 
during the trial, the piosecutor or the accused or counsel or the 
defending officer (as the case may be) shall have a right to answer 
the same and the person raising the objection shall have the right 
of reply 

1 This rule will apply to such questions a c thr admissibility of evidence, 
the propriety of any question or the recalling of a witness It will also apply 
to a submission, which may alwiys be made by or on behalf of the accused 
at the close of the case for the prosecution, that no case has been made out 
justifying the court in putting the accused upon his defence (See note 
1 to r 40 ) 

71. -(a) A court may be sworn at one time to try any number 
of accused persons then present before it, whether those peisons 
are to be tried collectively or separately, and each accused person 
shall have power to object to the members of the court, and shall 
be asked separately whether he objects to any member 1 

(b) In the case of several accused persons to be tried separately, 
the court, upon one of those persons objecting to a member, may, 
according as they think fit, proceed to determine that objection 
or postpone the case of that person, and swear the members of the 
court for the trial of the others alone 2 

(c) In the case of several accused persons to be tiled separately, 
the court, when sworn, shall proceed with one case, postponing 
the other cases, and taking them afterwards in succession 3 

(d) Where several accused persons are tried separately by the 
same court upon charges arising out of the same transaction, 
the court m^y, if they consider it to be desirable in the interests 
of justice, postpone consideration of anj sentence to be awardtd 
to any one or more of such accused persons until the trials of all 
such accused persons have been completed 4 

1 This course of procedure will not affect the position of the court uhieh 
will be a scpaiate court for the trial of each case, and the swearing of the court 
will be mentioned in the proceedings of each case 

2 When, in consequence of an objection raised by one of several persons 
jointly charged, a new officer serves, the other accused persons, who had pre¬ 
viously raised no objection to the mcmbeis of the court, wiJl have the right 
to object to the new otln er 

3 1 e , the finding and sentence (except where the court decides to act 
under paia (d) of this rule) must be arrived at before the next case is tried 

For form of proceedings,sec para 12 of memoranda on p 768 

4 It is very desirable that the court should, where several persons arc 
separately tried and convicted in respect of tHe same trailsiction, be in a 
position to apportion the proper sentences to be awarded to all the accused 
persons 

Inasmucn as a sentence of penal servitude, imprisonment or detention vull 
under A A 68 (1) commence upon the day upon which it is cvcntualh signed, 
the court, in awarding sentence, should taki into consideration m favour of 
an accused person any postponement of sentence which has been occasioned 
through the operation of this paragraph 
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72.— (a) At any time during the trial 1 an impartial person may, swearmg oi 
if the court think it necessary, and shall, if either the prosecutor andshor? 
or the accused requests it on any reasonable ground, be sworn 2 hand 
to act as interpreter wntcr 

(b) An impartial person may at any time during the trial, if the 
court think it desirable, be sworn 2 to act as a shorthand writer 

(c) Before a person is sworn as interpreter or shorthand writer 
the accused should be informed of the person who is proposed to 
be sworn, and may object 3 to the person as not being impartial ; 
and the court, if they think that the objection is reasonable, shall 
not swear that person as interpreter or shorthand \vrit( r 

1 An interpreter or shorthand writer is usually sworn at the commencement 
of the trial 

2 For form of oath or solemn declaration, see pp 702 3 

For remarks on employment of interpreter, see Ch V, para 55 

* The same procedure will be followed as in the case of an objection to a 
member of the court 

General Provisions as to Witnesses and Evidence 

73— (a) A court-martial shall not receive evidence for the Evidence to 
prosecution which is not relevant 1 to the facts stated m the state- ^toTufes 
rnent of particulars in the charge, or any evidence which is not m English 
admissible cither according to the rules of civil courts m England, courts 
or under the Army Act, 2 or under any other Act of the Parliament 
of the United Kingdom 

(b) The rules of evidence adopted in civil courts in England, 
including those contained in the Criminal Evidence Act, 1898, 
will be followed by courts-martial, 8 and objections to any question 
to a witness or to the admission of any evidence may be made 
accordingly, and a person will not be required to answer any 
question or produce any document which he could not be required 
to answer or produce in a like proceeding before a civil court m 
England 

(c) By 41 civil court ” in this rule is meant a court of ordinary 
criminal jurisdiction in England, including a court of summary 
jurisdiction 

1 As to relevancy and admissibility of evidence, see generally Ch VI 

2 See A A 163-165 

3 See A A 128 Under A \ 127, it is provided that as respects the 

conduct of its proceedings or the reception or rejection of evidence or as respects 
any other matter or thing whatsoever, a court martial shall not be subject to 
the provisions of the Indian Evidence Act, 1872, or to any Act, law or ordin¬ 
ance of any legislature whatsoever other than the Parliament of the United 
Kingdom 

The Criminal Evidence Act, 1898, which first ga\e an accused person the 
right to give evidence on his own behalf in all criminal proceedings is, in 
accordance with s 6 (2) (&) of that Act, applied to courts martial by this rule 
The main provisions of the Criminal Evidence Act, 1898, are reproduced in 
r. 80. (See notes to that rule ) 

74. The court may take judicial notice 1 of all matters of judicial 
notoriety, including all matters within their general military noticc 
knowledge 

1 As to meaning of judicial notice, see Ch. VI, paras 10 and 11 

75. The prosecutor is not bound to call all the witnesses whose Calling of 
evidence is in the summary or abstract of evidence given to the *JJ t ^P s se ' 
accused , 1 but he should ordinarily call such of them who were witnewe». 
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Procuring 
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called for the prosecution as the accused desires to be called, in 
order that the accused may, if he thinks ht, cross-examine them, 
and the prosecutor should for this reason, so far as seems to the 
court practicable, secure the attendance of all such witnesses 2 

1 As to giving to the accused the summary or abstiact of evidence, set 
r 14 (b) 

2 It will be noted that the prosecutor is not required to call any witness 
at the trial who was called by the accused at the taking of the summary 
of evidence 

76, If the prosecutor intends to call a witness whose evidence 
is not contained in any summary or abstract of evidence given 
to the accused, notice of such intention shall be given to tlu 
accused a reasonable time before the witness is called, together 
with an abstract of Ins proposed evidence , and if the witness is 
called without such notice or abstract having been given, the 
court shall, if the accused so desire it either adjourn after taking 
the evidence of the witness, or allow the cross-examination of the 
witness to be postponed, and the court shall inform the accused 
of his right to demand such an adjournment or postponement 1 

1 It will be noted that this rule applies onlv m the cist of witnesses called 
for the prosecution and not in the ease of witnesses called by the accused oi 
by the couit under r 86 (d) 

77. The accused shall not be icquued to give to the prosecutor 
a list of the witnesses whom he mtends to call, but it shall rest 
with the accused alone to secure the attendance of any witness 
whose evidence is not contained in the summary or abstract, and 
for whose attendance the accused has not requested steps to be 
taken as provided for by Rule 15 (a) 1 

1 A member of the court, the ]udge-advorate and prosecutor are compi tcnt 
witnesses for the defence,and mav be swoui it anv stigeof the proceedings, 
but an officer should not be dctuled to ‘erve as i membt r of, or to ict as 
prosecutoi or judge advocate at, a court martial it hu, evidence is like 1 v to 
be required A witness for the prosecution cannot serve as a member of the 
court or act as judge advocate at the tnal ot the case in which he is a witness 
(See A A 50 (3)) 

78 — (a) lhc commanding olliccr of the accused, the convening 
officer, or, after the assembly of the court, the president, shall 
take the proper steps to procure the attendance of the witnesses 
whom the prosecutor or accused desires to call, and whose attend¬ 
ance can reasonably be procured , 1 but the person requiring the 
attendance of a witness may be required to undertake to defray 
the cost 2 (if any) of his attendance 3 

(b) Any such witness who is not subject to military law may 
be summoned to attend by order under the hand of the convening 
officer, or, after the assembly of the court, the president or judge- 
advocate (if any) 4 Ihe summons shall be in the form provided 
in the Second Appendix to these rules, and shall be served on 
the witness either personally or by leaving it with some person 
at his last or most usual place of abode 5 

(c) Any such witness yvho is subject to military law shall be 
ordered to attend by the proper military authority 6 

1 An accused person can have no technical ground of complaint if the 
attendance of a witness from distant parts cannot be procured, but it is the 
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'iuty of the commanding or convening officer or, after the assembly ot the 
court, the picsident to take all reasonable steps to secure the attendance ot 
iny witness whom there is any ground to suppose to be material to the defence, 
and r 79 m ikes provision for the adjournment of the court if the attendance 
of such witness is essential 

2 I his power is given in order to prevent an unreasonable demand by 
prosecutors or accused persons for the attend met of witnesses In the case 
of the prosecutor the cost will usually be defrayed as part of the expenses of 
the prosecution In the case of the accused, this provision should not be 
allowed to interfere with the calling of a witness who appears to be material 
The absence of a material witness might afterwards be held to invalidate the 
proceedings of a court martial, even though, it tin witness had been called, 
the court would probably have arrived at the same decision, inasmuch as it 
is impossible to tell what effect the evidence of such a witness might have had 
upon the court 

As to expenses of witnesses, see generally Allowance Regulations 

3 As to the mode of applying for the attendance of military and naval 
witnesses from distant stations, see KR M7 

4 See A A 125 

5 For form of summons, see p 761 

A civilian witness who, after being duly summoned to attend a court 
martial or summary of evidence and after payment or tender of the reason¬ 
able (xpenses of his attendance , m d cs default in attending, may be punished 
bv a civil court (See A A 126, ISO (I)) It is essential that the summons 
be served by a person of sufficient standing to give satisfactory evidence of 
sirvice having been cffritcil, and a wan mt officer or N C O not below th 
rank of serjeant should as a rule, be detailed for this dutv Where anv 
difficulty is experienced in s<ivmg a summons upon a civ linn witness, the 
assistance of the civil police should be invoked 

If a civilian witness who has been duly summoned and whose expenses have 
been tendered does not attend, the com t should tike cv ldcncc on oath as to 
the service of the summons and the tender of expenses I he president should 
then forward a ceitificate through tin convening office! to the Army Council 
renting the facts and attaching a certified copv of the cv idence relating to the 
soivice of the summon* md the tenffi i of expenses 

A civilian witness, if abroad , cannot b< compelled to attend a court martial 
in the United Kingdom , nor, i f in the hinted Kingdom, can he be compelled to 
attend a court martial abroad 

If a civilian witness h is m his possession or under biS control anv books, 
accounts, letters, returns, papers oi otln i documents which arc considered 
iucessaiv for the trial, < are must he t iken in summoning him toriqiine him 
to bring them with him, the would hr justified m dce’mmg to 

acknowledge a mere verbal lequcst 

A witness summoned or ordered to attuid Ik fore a court martial has the 
same privilege from aircst as a w ltm ss be fore one of the snpt nor civil courts 
(Sec A A 125 (2)) 

6 Disobedience to any such order is punishable under \ \ 28 (1) 


79. If such proper steps as arc mentioned m the preceding rule 'hhourn- 
have not been taken as to any witness, or if any witness whose Suit for 
attendance could not reasonably be procured before the assembly non-att^d- 
of the court is essential to the prosecution or defence, the court nesses 
shall adjourn and report the circumstances to the convening 
officer 

80. 1 — (a) An accused person or his wife is a competent witness Evidence of 
for the defence at any stage of the proceedings at which under d e ana 
these rules 2 evidence for the defence may be given whether the 
accused is charged solely or jointly with any other person, but 
neither the accused nor his wife shall, save as provided in section 4 
of the Criminal Evidence Act, 1898, be called as a witness, except 
on the application of the accused 3 

(b) The failure of the accused or his wife to give evidence shall 
not be made the subject of any comment by the prosecutor. 4 
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(c) The accused when giving evidence shall, unless otherwise 
ordered by the court, 6 give his evidence from the witness box or 
other place from which the other witnesses give their evidence 6 

(d) The accused when giving evidence may be asked any 
question in cross-examination, 7 notwithstanding that it would 
tend to criminate him as to the offence charged, but shall not be 
asked, and if asked, shall not be required to answer, any question 
tending to show that he has committed, or been convicted of, or 
been charged with, any offence other Ilian that with which he is 
then charged, or is of bad character, unless— 

( 1 ) the proof that he has committed or been convicted of 
such other offence is admissible evidence to show that 
he is guilty of the offence with which he is then charged 
or 

(n) he has personally or by his counsel or defending officer 
asked questions of the witnesses for the prosecution 
with a view to establish his own good character or has 
given evidence of his good character, or the nature or 
conduct of the defence is such as to involve imputations 
on the character of the witnesses for the prosecution 9 , 
or 

(in) he has given evidence against any other person charged 
with the same offence 10 

(e) The wife of an accused person shall not be compelled to 
disclose any communication made to her by her husband during 
the marriage, nor shall an accused person be compelled to disclose 
any communication made to him by his wife during the marriage 

(f) Where the only witness to the farts of the case called by 
the defence is the accused, he shall give evidence immediately 
after the close of the evidence for the prosecution 11 

1 This rule sets out all the relevant provisions of the Criminal Evidence 
Act, 1898, which is applied to the proceedings of courts martial by r 73 (b) 

2 See rr 40 and 41 

3 As to the duty of the president or judge advocate to explain to the 
accused the effect of giving evidence on oath, see note 2 to r 40 

The wife of an accused person cannot be called as a witness for the prosecu¬ 
tion except in certain cases mentioned in s 4 of the Criminal Evidence Act, 
1898, e g , where the accused is charged with a civil offence under the Criminal 
Law Amendment Act, 1885, or where the charge is one involving personal 
injury to the wife The wife of an accused person can only be called as a 
witness for the defence upon the application of the accused (See Ch VI, 
para 87 ) 

4 As to the duty of the court, see i 60 (b) and note 3 thereto 

5 E g , if the accused is violent 

6 The accused will remain under escort while giving evidence, but should 
otherwise be treated like any other witness 

7 If the accused refuses to answer a question which another witness would 
be required to answer, and the question is not one which an accused person is 
under this rule specially exempted from answering, he may be charged, like 
any other witness, under A A 28 (4) 

8 See generally Ch VI, para 20, et seq 

If, in answer to a charge of breaking out of barracks at 11 p m , the accused 
stated in evidence that he was in barracks from 10 p m until after reveille 
the following morning, he could properly be asked in cross examination 
whether he had not in fact been convicted of an assault upon the police outside 
barracks at midnight 

9 It will be for the court to decide whether or not the accused has done 
anything to render himself liable to be cross examined as to character under 
this provision If there is any doubt on the matter, the decision of the court 
should be m favour of the accused 
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If the accused suggests in cross examination of a witness for the prosecution 
or in his own evidence upon oath that such witness himself committed the 
offence charged against him (the accused), the nature of the defence mvolvol 
imputations upon the character of the witness, and the accused is liable if he 
gives evidence to bo cross examined as to his own character If the matters 
suggested as involving imputations on the chaiictci of the witness for the 
prosecution are Isolated and do not form a substantial part of the defence, 
cross examination as to character should not bo permitted unless it is sug¬ 
gested by the defence that the witness ought not to be believed on the ground 
that his conduct (not his evidence m the cist but his conduct outside the 
evidence given by him) makes hun an unreluble witness 

Evidence by the accused that his superior officer whose command he Was 
charged with disobeying had a hasty temper would not be m imputation upon 
the character of such superior officer within the meaning of this rule 

If an accused person is conducting his case in a manm r which renders him 
liable to be cross examined as to his character, the court should warn him of 
the possible consequences 

The prosecutor in his cross examination of the accused must not put ques¬ 
tions designed to diaw from the accused imputations upon the ch iracter of 
a witness for the prosecution 

10 If two accused persons are tried jointly, and one of them in giving evi¬ 
dence on his own behalf incriminates the other, the latter may, under this 
provision, cross examine the former 

11 See also r 40 (c) (l) 

81 During the trial a Witness other than the prosecutor or Withdrawal 
accused ought not, except by special leave of the court, to be in 

court while not under examination, 1 and if while he is under 
examination a discussion arises as to the allowance of a question 
or the sufficiency of his answers, or otherwise as to his evidence, 
he may be directed to withdraw 2 

1 It is customary to have all witnesses present in court while the members 
of the court are bt ing sworn, but they should wilhdnw before the arraignment 
this does not, of course, apply to the prosecutor if a witness 

Permission to remain in court while not under examination may reason¬ 
ably be given, e g , f o expert or professional witnesses, provided that no 
objection is made by or on behalf of the accused 

2 Otherwise his answer might be influenced by the discussion 

82 — (a) An oath shall be administered by the judge-advocate Sweamu? of 
(if any) or by the president or by a member of the court and taken Wltnesses 
in presence of the accused by every witness in the form and manner 
provided in the Second Appendix to these rules 1 

(b) Rule 30 shall apply to every witness 

(c) Where a witness is permitted to make a solemn declaration* 
instead of taking the oath in the prescribed form and manner, 
the declaration shall be in the form provided in the Second Appen¬ 
dix to these rules 

1 See A A 52 (3) 

For form of oath and manner of taking same, see pp 762-3 

As to power of dealing with recalcitrant witnesses, sec A A 28 (in the case 
of persons subject to military law) and s 126 (in other cases) 

2 See A \ 52 (4) For form of declaration, see p 763. 

83.— (a) Every question will be put to a witness orally by the Mode of 
prosecutor, by or on behalf of accused, or by the judge-advocate, J^ssef 8 
without the intervention of the court, and the witness will forth¬ 
with reply, unless an objection is made by the court, judge- 
advocate, prosecutor, or by or on behalf of the accused, in which 
case he will not reply until the objection is disposed of 1 
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(b) The evidence of a witness as taken down should be read to 
him 2 after lie has given all his evidence and before lie leaves the 
court, and such evidence may be explained or corrected by the 
witness at his instance If he makes any explanation or correc¬ 
tion, the prosecutor and accused or counsel or the defending 
officer may respectively examine him respecting the same 

(c) In the case of a court martial at which a shorthand writer is 
employed, it shall not be necessary to complv with Rule 83 (b), if 
m the opinion of the court and the judge-advocate (if any) (such 
opinion to be recorded in the proceeding^ it is unnecessary to 
do so, but nevertheless, if any witness so desires, Rule 83 (b) 
shall be complied with 3 

1 The court and judge-advocate must carefully listen to the actual questions 
put by the prosecutor and by or on behalf of the accused, as well as to 
the form in which such questions are put, and thr\ must intervene before 
the witness replies if, in their opinion, anv question is improper or“ leading 
(Sec Ch VI, para 106, et seq ) If either the prosecutor or the accused 
or the officer or counsel representing him considers that a particular question 
about to be put bv him tniv be objected to, he should submit the propriety 
of the question to the decision of the couit, having first mfoimed the witness 
th it he must not make his reply until tin deeision of the court has been 
given This should always be done where it is proposed to cross examine the 
accused as to liis character 

2 When the evidenee of a witness h is been it id to hun, he should be asked 
whether it is coriect Anv material alteration or i v pl ination should be in¬ 
serted at the end of the record of his evidence and not b> w iv of int( rhncation 
or erasure 

3 Any particular portions of the evidence mav be re id over at any tune 
before the sentence is awarded, if the court, judge advocate, prosecutor or 
accused so desires The court, if closed at the tune, mu^t be re-opened for 
this purpose 

(Toim of proceedings, pp 748-751 ) 

Examination 84.— (a) A witness may be examined by the person calling him, 
examination anc * ma y cross-examined by the opposite party to the pro¬ 
ceeding, and on the conclusion of the cross-examination may be 
re examined by the person calling him on matters raised by the 
cross-examination 1 

(b) The court may, if they think fit, allow the cross-examination 
of a witness to be postponed 2 

1 SeeCh VI, paras 100-118 

As to le examination, see Ch VI, para 119 It is not necessary for the 
prosecutor to examine at length a witness for the prosecution called at the 
request of the accused and tendered for cross-examination by the accused 
under r 75 

2 The court should, if the accused so requests, allow the cross-examination 
of a witness to be postponed, especially if his evidence comes as'‘a surprise”, 
see also r 76 where a witness is called whose evidence is not contained in the 
summary or abstract of evidence A request for postponement should not 
be acceded to, if, in the opinion of the court, it is made for purposes of ob¬ 
struction 

witness? t0 P resl< ^ en ^» judge-advocate (if any) and, with 

membei s of permission of the court, any member of the court may address a 
court or question to a witness while such witness is giving his original 
advocate evidence and before he withdraws 1 

(b) Upon any such question being answered, the president or 
judge-advocate (if any) shall also put to the witness any question 
relative to that answer which the prosecutor or the accused or 
counsel or the defending officer may request him to put and 
which the court deem reasonable 2 
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1 It will be noted that this rule applies only to the original evidence of a 
witness and not to any evidence given bv him on being recalled (As to 
recalled witnesses see r 86) 

It is desirable that any questions put bv the president, judge-advocate, or 
members of the court should be put after the conclusion of the examination, 
cross-examination and re examination (if any) of the witness, but questions 
may properly be put to a witness during his examination in order that his 
evidence may be clearly recorded 

2 The president or judge-advocate should always, under the provisions of 
this rule, put anv question which thev are requested bv the prosecutor or by 
or on behalf of the accused to put and which does not seem unn asi triable It 
is to be noted that mernbcis of the court other than the president arc not 
t mpowered, in the circumstances men tion< d m this paragraph, to put questions 


86.—(a) At the request of the prosecutor oi of the accused a Recalling of 
witness may, by leave of the court, be re-called at any time before ^{calling 
the closing address 1 of or on behalf of the accused for the purpose of witnesses 
of having any question put to him through the president, or 111 reply 
judge-advocate (if any) 2 

(n) The court may, if they consider it expedient, m the interests 
of justice, so to do, allow a witness to be called or re-callcd by the 
prosecutor before the closing address of or on behalf of the accused, 
for the purpose of rebutting any material statement made bv a 
witness for the defence 3 or for the purpose of giving evidence on 
any new matter which the prosecutor could not reasonably have 
foreseen 

(c) Where the accused has called witnesses as to character, 
the prosecutor before the closing address of or on behalf of the 
accused may call or re-call witnesses for the purpose of proving 
a previous conviction or entries in the conduct book against the 
accused 

(d) The court may call or re-call any witness at any time 
before the finding, if they consider that it is necessarv m the 
interests of justice 4 

1 See rr 40 and 41 

2 The president or judge advocate should also put to a witness recalled 
under the provisions of this paragraph any further questions which they 
consider necessary in view of the answer given 

3 Including a material statement by the accused himself if he has given 
evidence 

As stated in Ch VI, para 20, seq , evidence of the accused having 
committed other offences is not usually admissible, except to rebut certain 
lines of defence (e g , intent, accident, mistake, &c ) and should not be given 
(or mentioned by the prosecutor m his opening address) until a line of defence 
justifying its admission has been definitely adopted Where the accused in 
his defence does adopt such a line, evidence of the nature referred to may be 
admitted under this rule in rebuttal 

4 The power given under this provision o calling or recalling a witness 
should only be exercised in exceptional circumstances, e g , where it appears 
for the first time from the evidence given at the trial that a person who has 
not been called either by the prosecutor or on behalf of the defence was present 
at, and probably witnessed, the occurrence which forms the subject of the 
charge which is being tried Witnesses should not be called or recalled under 
this provision m order to supplement any negligent conduct on the part of the 
prosecution If witnesses are called or recalled under this provision, the 
prosecutor and the accused should be invittd to put or suggest any relevant 
questions which m their opinion should be put by the court If new evidence 
is given after the closing address bv or on behalf of the accused, the court 
should permit the accused or his representative to make a further address upon 
the new matter which has been elucidated (if any) 



672 


RULES OF PROCEDURE 


Defending 
officer and 
friend of 
accused 


Counsel 
allowed in 
certain 
courts- 
martial 


Defending Officer, Friend of Accused, and Counsel 

87, — (a) If an accused person is not represented at his trial 
by counsel, he may be represented by any officer subject to 
military law who shall be called “ the defending officer ” or 
assisted by any person whose services he may be able to procure 
and who shall be called " the friend of the accused " x 

(b) 2 It shall be the duty of the convening officer to ascertain 
whether an accused person not otherwise represented desires to 
have a defending officer assigned to represent him at his trial 
and, if he does so desire, the convening officer shall use his best 
endeavours to ensure that the accused shall be so represented by 
a suitable officer 3 If, owing to military exigencies, or for any 
other reason, there shall in the opinion of the convening officer 
be no such officer available for the purpose, the convening officer 
shall give a written notice to the president of the court-martial, 
and such notice shall be attached to the proceedings 

(c) The defending officer shall have the same rights and duties 
as appertain to counsel under these rules and shall be under the 
like obligations 4 

(d) The friend of the accused may advise the accused on all 
points and suggest the questions to be put to the witnesses, but 
he cannot examine or cross-examine the witnesses or address the 
court 

1 Under r 14 (a) the accused, after he has been ordered to be tried by 
court-martial, lb to be allowed free commi mcation with his “ frienddefend¬ 
ing officer, or legal adviser 

2 There is power under l 104 to dispense with this paragraph in the event 
of military exigencies, &c 

3 Every effort should be made to secure the services of a competent officer, 
and he should be allowed time and opportunity for properly prepaung the 
defence of the accused 

4 I c , he must conduct the case as representing the accused (See rr 89 
(<0,91,92 ) 

(rorm of proceedings, p 742 ) 

88. —(a) Subject to these rules, counsel 1 shall be allowed to 
appear on behalf of the prosecutor and accused at general and 
district courts-martial 

(i) When held m the United Kingdom , and 
(n) When held elsewhere than m the United Kingdom or 
India, if the Army Council or the convening officer, 
and when held in India, if the Comma nder-m-Chief 
of the forces in India, or the convening officer, declares 
that it is expedient to allow the appearance of counsel 
thereat, and such a declaration may be made as regards 
all general and district courts-martial held in any 
particular place, or as regards any particular general 
or district court-martial, and may be made subject to 
such reservation as to cases on active service, or other¬ 
wise, as seems expedient 

(b) Save as provided in Rule 87, the rules with respect to 
counsel will apply only to the courts-martial at which counsel 
are, under this rule, allowed to appear 

1 For qualifications of counsel, see r 93 

There it no restriction as to the number of counsel engaged in a case 
Counsel for the defence, though not bound to such strict impartiality as the 
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prosecutor, must nevertheless recollect that he is assisting m the admlnistra 
tion of justice and must not be guilty of any unfairness or want of candour in 
his conduct of the case In his address he will have the same liberty as the 
accused (see r 60 (c)), but be should exercise more restraint m commenting 
on the acts of persons not before the court 

89. —(a) An accused person intending to be represented by Reqmre- 
counsel shall give to his commanding officer or to the convening JJ^arance 
officer the earliest practicable notice of such intention and, if no of counsel 
sufficient notice has been given, the court may, if it thinks fit, 
on the application of the prosecutor, adjourn to enable him to 
obtain counsel on behalf of the prosecutor 1 at the trial 

(b) If the convening officer so directs, counsel may appear on 
behalf of the prosecutor, but in that case, unless the notice in (a) 
has been given by the accused, notice of the direction for counsel 
to appear shall be given to th** accused at such time (not in any 
case less than seven da> s) before the trial, as would, in the opinion 
of the court, have enabled the accused to obtain counsel to repre¬ 
sent him at the trial 

(c) I he counsel who appears before a court-martial on behalf 
of the prosecutor or accused, shall have the same right as the 
prosecutor or accused for whom he appears, to call, and orally 
examine, cross-examine, and re-examine witnesses, to make an 
objection or statement, to address the court, to offer any plea, 
and to inspect the proceedings, and shall have the right otherwise 
to act in the course of the trial m the place of the person on whose 
behalf he appears, and he shall comply with these rules as if he 
were that person , and m such a case that person shall not ha\e 
the right himself to do any of the above matters except as regards 
the statement allowed by Rules 40 (d) (n) (a) and 41 (b) (ii) (a) or 
except so far as the court permit him so to do 

(d) When counsel appears on behalf of the prosecutor, the 
prosecutor, if called as a witness, may be examined, cross-exam¬ 
ined and re-examined as any other witness 

1 As to engagement of counsel on behalf of the piosccutor, see K R 640, 

641 

90 —(\) Counsel appearing on behalf of the prosecutor should Counsellor 
always make an opening address, and should state therein the P rosccutor * 
substance of the charge against the accused, and the nature 
and general effect of the evidence which he proposes to adduce 
in support of it without entcung into unnecessary detail 

(b) Counsel appearing on behalf of the prosecutor shall have 
the same duty as the prosecutor, and is subject to be stopped and 
restrained by the court in the manner provided by Rule 60 (b) 

91. — (a) Counsel appearing on behalf of the accused has the Counse 1 
like rights and is under the like obligations as are specified in for accuSfd 
Rule 60 (c) in the case of the accused 

(b) If the court ask counsel for the accused a question as to any 
witness or matter, he may decline to answer, but he must not 
give to the court any answer or information which is misleading 

92. — (a) Counsel, whether appearing on behalf of the prosecu- t0 
tor or of the accused, will conform strictly to these rules and to counwi. 
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the rules of civil courts in England relating to the examination, 
cross-examination, and re-examination of witnesses, and relating 
to the duties of counsel 

(b) If counsel puts to a witness other than the accused 1 a 
question as to a matter which is not relevant except so far as it 
affects the credit of the witness by injuring Ins character, and the 
witness objects to answering the question, the court shall consider 
whether the witness should be compelled to answer it, and 

( 1 ) If they are of opinion that the imputation conveyed by 
the question would, if true, seriously affect their opinion 
as to the credibility of the witness, the court should 
require the witness to answer the question , but 
(u) If they are of opinion that the imputation, if true, would 
not affect, or would not seriously affect the opinion of 
the court as to the credibility of the witness, the court 
should disallow the question 

If the question is disallowed counsel on both sides will refrain 
from further examining or commenting on the matter 

(c) Counsel will not state as a fact any matter which is not 
proved, or which he does not intend to pro\e in evidence 

(d) Counsel will not state what is his own opinion as to any 
matter of fact before the court 

(e) Counsel will not, m a question to any witness, assume 
that facts have been given in evidence which have not been given 
in evidence, or that particular answers have been gi\en contrary 
to the fact 

(f) Counsel wull treat the court and judge-advocate with due 
respect, 2 and shall, while regarding the exigencies of his case, bear 
in mind the requirements of military discipline in the respectful 
treatment of any superior officer of the accused who may attend as 
a witness 

1 If such a question is put to the accused, the court will llso have to 
consider whether, having regard to r 80, he should be compelled to answer it 
(See also note 1 to r S3 ) 

2 As to conduct of counsel, see A A 129 

93.— (a) Neither the prosecutor nor the accused has any right 
to object to counsel, if properly qualified 

(b) Counsel shall be deemed properly qualified to appear at a 
court-martial wherever held 1 — 

(i) If in England or Northern Ireland he is a barrister-at- 
law or solicitor 

(n) If in Scotland he is an advocate or law' agent 
(in) If in India he is a barrister-at-law or is a legal prac¬ 
titioner authorised to practise, with right of audience, 
in a court of sessions 

(iv) If in any other part of His Majesty’s dominions he is 
recognised by the convening officer as having in that 
part rights and duties similar to those of a bamster-at- 
law m England and as being subject to punishment or 
disability for a breach of professional rules 

1 The effect of this provision is that counsel properly qualified under this 
rule may appear for the accused person wherever the trial is held, e g , a 
Scottish advocate may appear for the defence at a court martial held at 
Aldershot, or a solicitor from Northern Ireland at a court martial held at 
Edinburgh 



RULES OF PROCEDURE 


675 


Proceedings 

94. At a court-martial the judge-advocate, or, if there is none, p r c ^ e r ^ in 
the president, shall record or cause to be recorded all transactions fugs of 
of that court, 1 and shall be responsible for the accuracy of the ^nsacuons 
record fin these rules referred to as the proceedings) , and if the martial 
judge-advocate is called as a witness by the accused, the president 
will be responsible for the accuracy of the record in the proceed¬ 
ings of the evidence of the judge-advocate 

1 The record, where no shorthand writer is employed, must be taken in i 
clear and legible hand Interlineations or corrections must be avoided as 
much as possible, if made they should be initialled bv the president The 
pages should be numbered and the various shet ts fastcned together Sufficient 
space must be left below the signature of the president for the decision of the 
confirming officer I he place and date of the signing of the sentence by the 
president must be inserted 

(See memoranda for guidance of courts-martial, paras 11-29, pp 768-770 ) 

As to annexure to the proceedings of original documents, see K R 650 


95.—(\) The evidence shall be taken down in a narrative form 1 
in as nearly as possible the words used , but in any case where and 
the prosecutor, the accused, the judge-advocate, or the court con- addresses, 
siders it material, the question and answer shall be taken down 
verbatim 2 

(b) Where an objection has been taken to any question or to 
the admission of any evidence or to the procedure of the court, 
such objection shall, if the prosecutor or accused so requests, or 
the court think fit, be entered upon the proceedings together with 
the grounds of the objection, and the decision of the court thereon 

(c) Where any address by or on behalf of the prosecutor or 
accused, or the summing up of the judge-advocate, is not in writing 
it shall not be necessary to record the address or summing up in 
the proceedings further or otherwise than the court think proper, 
or in the case of the summing up than the judge-advocate requires, 
except that—- 

(i) The court shall in every case make such record of the 
defence made by the accused as will enable the con¬ 
firming officer to judge of the reply made by or on 
behalf of the accused to each charge against him , and 
(n) The court should also record any particular matters in the 
address by or on behalf of the piosecutor or accused 
which the prosecutor or accused, as the case may be, 
requires 

(d) The court shall not enter in the proceedings any comment, 
or anything not before the court, or any report of any fact not 
forming part of the trial , but if any such comment or report 
seems to the court necessary, the court may forward it to the 
proper military authority in a separate document, signed by the 
president 3 

1 I e , the mitenal effect of the question and answer will be written 
clown, e g , where the question is “What did the accused do next and the 
answer is “He left the room’*, the evidence as recorded would read “ The 
accused then left the room ” 

If a shorthand writer is emplo>ed the evidence is usually taken down 
tabatim by him If the evidence of a witness is not given in English, the 
m itcri.il effect of question and answer interpreted into English will be recorded. 
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*f p J ies t0 fl ucstlons and answers given in cross examination and 
re-examination as well as in examination in chief 
3 Cases justifying an expression of censure on individuals who are not 
present at the trial are rare and exceptional 


inspection 11 ^ ^ ie proceedings shall be deemed to be in the custody of 
of proceed the judge-advocate (if any), or, if there is none, of the president, 
lflg " proper precautions for their safety, be inspected 

by the members of the court, the prosecutor, and accused respec¬ 
tively, at all reasonable times before the court is closed to consider 
the finding 


Transmis 
Sion of pro 
ceedmgs 
after find 
mg 


97, (a) Where the court is a general court-martial the pro¬ 

ceedings shall as soon as possible be sent by the person having the 
custody thereof 1 , to such person as may be from time to time 
directed by His Majesty, and subject to the provisions of any 
such direction of His Majesty, as may be directed by the order 
convening the court 2 

(b) Where the court is a district court-martial, the proceedings 
shall as soon as possible be sent b} the person having the custody 
thereof 1 , to such person as may be directed by the order convening 
the court, or in default of any such direction to the confirming 
officer 3 

1 Seer 96 

2 See K R 667 


Where the accused belongs to the Royal Marines, sec K R 673 
3 For procedure where a member of the court has become confirming officer, 
see A A 54 (4) 


Preserva- 98 —(a) The proceedings of a court-martial shall, after pro¬ 
ceedings™ negation, be forwarded, as circumstances require, to the office 
of the Judge-Advocate-General in London or India, or to the 
Admiralty, and there preserved for not less, m the case of a general 
court-martial, than seven years, and m the case of any other court- 
martial, than three years 1 

(b) In the case of the proceedings of a court-martial held upon 
an officer or soldier of a force raised in a Dominion, in the custody 
of the Judge-Advocate-Gencral, such proceedings may be delivered 
by the Judge-Advocate-General into the custody of such person 
as may be appointed by the Governor-General or Governor of the 
Dominion concerned 

1 Sec K R 667, 669-672 


Rate of 
payment for 
copies of 
proceedings 


Loss of pro¬ 
ceedings 


99, The rate 1 at which copies of the proceedings of a court- 
martial shall be supplied shall be the actual cost of the copy 
required, not exceeding two pence for every folio of seventy-two 
words, and the officer or person having the custody 2 of those 
proceedings must, on demand made within the time limited for 
the preservation of the proceedings, supply a copy accordingly 
to any person entitled under the Army Act to obtain such copy, 

1 Prescribed lor the purposes of A A 124 (see note to that section). 

100. — (a) If, before confirmation, 1 the original proceedings 2 
of a court-martial, or any part thereof, are lost, a copy thereof, 
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if any, certified by the president of or the judge-advocate at the 
court-martial may be accepted in lieu of the original 

(b) If there is no such copy and sufficient e\idence 3 of the 
charge, finding, sentence and transactions of the court can be 
procured, that evidence may, with the assent of the accused, 
be accepted in lieu of the original proceedings or part thereof 
lost 

(c) In any case above in this rule mentioned the finding, if 
it is a finding which requires confirmation, and the sentence 
consequent thereon, may be confirmed, and shall be as valid as if 
the original proceedings or part thereof had not been lost 

(d) If the accused refuses his assent as required in (b), he 
may be tried again, and the finding and sentence of the previous 
court of which the proceedings have been lost shall be null 

(e) If, after confirmation, the original proceedings of a court- 
martial or any part thereof are lost, and there is sufficient evidence 
of the charge, finding, sentence, and transactions of the court and 
of the confirmation of the finding and sentence, that evidence shall 
be a valid and sufficient record of the trial for all purposes 

1 Confirmation Is not complete until finding and sentence have been pro* 
inulgatcd (See r S3 ) 

2 See note 2 to r 50 

As to annexure to the proceedings of original documents, see K R b50 

3 This may be obtained by the president or some member of the court 
wilting out from memory the substance of the charge, finding, sentence and 
transactions of the court, which should be authenticated by the signatures of 
the members A copy of the charge, however, should always be procured, 
if possible 

As soon as it is Known that the proceedings have been lost, steps should be 
taken to obtain and preserve the best evidence available 


Judge-Advocate 

101 — (a) Where the convening officer is authorised 1 to appoint Appomt- 
a judge-advocate, he shall, in the case of a general, and may, ™dge° f 
in the case of a district, court-martial, by order appoint a fit advocate 
person to act as judge-advocate at the court-martial quahficati 

(b) An officer who is disqualified 2 for serving on a court-martial 
shall be disqualified for acting as judge-advocate at that court- 
martial 

(c) A court-martial shall not be invalid by reason of any 
invalidity in the appointment of the judge-advocate officiating 
thereat, in whatever manner appointed, if a fit person 3 has been 
appointed , but this rule shall not relieve from responsibility the 
person who made the invalid appointment 

1 / e , by the warrant authorising him to convene a court martial As in 
the case of a general court martial held in the United Kingdom, the warrant 
to the convening officer does not give him power to appoint a judge advocate, 
application must be made to the Judge Advocate General to make the appoint¬ 
ment Omission to appoint a judge-advocate at a general court-martial will 
invalidate the proceedings 

As to the appointment of a judge advocate in the case of a field general 
court-martial, see r 106 (e) 

2 Seer 19 (n) and notes 

A prosecutOL or a witness for the prosecution is disqualified from acting as 
ludge-advocate (See A A 50(3)) 

3 A judge advocate should be free of all suspicion of bias or prejudice 
He should have had experience of the practice and procedure of courts-martial 
and a knowledge of the general principles of law and of the rules of evidence 
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Death, ill 
ness, or 
absence of 
judge- 
advocate 


Powers and 
duties ot 
judge 
advocate 


102 If the judge-advocate dies, or from illness, or from any 
cause whatever is unable to attend, the court shall adjourn, and 
the president shall report the circumstance to the convening 
authority, and in the case of death, or, if in any other case the 
convening officer is of opinion that it is inexpedient to delay the 
continuance of the trial the court shall be dissolved and the 
accused may be tried again before another court 1 

1 The court will in no circumstances proceed m the absence of a judge- 
advocate who has been duly appointed 

103 The powers and duties of a judge-advocate are as 
follows —* 

(a) The prosecutor and the accused respectively, are at all 
times, after the judge-advocate is named to act on the 
court, entitled to his opinion on any question of law or 
procedure relative to the charge or trial, whether he is in 
or out of court, subject, when lie is in court, to the per¬ 
mission of the court, 

(&) At a court-martial he represents the Judge-Advocate- 
General, 

(c) He is responsible for informing the court of any informality 

or irregularity in the proceedings Whether consulted 
or not, he will inform the convening officer and the court of 
any informality or defect in the charge, or in the consti¬ 
tution of the court, and will give his advice on any matter 
before the court, 

(d) Any information or advice given to the court on any matter 

before the court will, if lie or the court desire it, be entered 
in the proceedings , 

(e) At the conclusion of the case he will, unless both he and the 

court consider it unnecessary, sum up the evidence and 
advise the court upon the law relating to the case before 
the court proceed to deliberate upon their finding , * 

(/) Upon any point of law or procedure which arises upon 
the trial which he attends, the court should be guided by 
his opinion, and not disregard it, except for very weighty 
reasons The court are responsible for the legality of their 
decisions, but they must consider the grave consequences 
which may result from their disregard of the advice of the 
judge-advocate on any legal point The court, in follow¬ 
ing the opinion of the judge-advocate on a legal point, 
may record that they have decided in consequence of that 
opinion, 2 

(g) The judge-advocate has, equally with the president, 3 the 
duty of taking care that the accused does not suffer 
any disadvantage in consequence of his position as 
such, or of his ignorance or incapacity to examine or 
cross-examine witnesses or to make his own evidence 
clear or intelligible, or otherwise, and may, for that 
purpose, advise the court 4 that witnesses should be 
called or re-called for the purpose of being questioned 
by him on any matters which appear to be necessary 
or desirable for the purpose of eliciting the truth, 
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(h) In fulfilling his duties the judge-advocate will be careful 
to maintain an entirely impartial position 

1 See r 42 and note 

2 If a court-martial acting without jurisdiction or m excess of jurisdiction 
convict an officer or soldier, the members of the court may be held liable in 
damages by a civil court (see Ch VIII, para 30) Such liability—or at 
least the quantum of the damages—may depend upon the question whether 
they exercised a bona fide judgment, and the fact that they icrepted the 
advice of the judge advocate, even if such advice was held to be wrong, might 
practically exonerate the members from liability 

3 fror duty of president, see r 59 (b) and note 

4 This advice should always be acted upon unless the court consider that 
the judge advocate is acting improperly or in such a manner as to obstruct the 
proceedings If his advice is disregarded the court should record their reason 
for disregarding it 


Exception from Rules 

104. Where it appears to the officer convening a court-martial, suspension 
or to the senior officer on the spot, that military exigencies, or of rules on 
the necessities of discipline, render it impossible or inexpedient of n»Etar d 
to observe any of the Rules 4 (c), (d), (e), (i), and (g), 5, 8, 14, *xig«»ncies or 
15, and 87 (b), he may, by order under his hand, make a declara- {i£2? ccssl 
tion 1 to that effect specifying the nature of such exigencies or discipline 
necessities, and thereupon the trial or other proceeding shall be 
as valid as if the rule mentioned in the declaration had not been 
contained herein , and the declaration may be made with respect 
to any or all of the rules above in this rule mentioned m the case 
of the same court-martial 2 

Provided that the accused shall have full opportunity of making 
his defence, 3 and shall be afforded every facility for preparing it 
which is practicable, having due regard to the said exigencies or 
necessities 

1 Tor foim of declaration, see p 741 

2 The power conferred by this rule should rarely be exercised except on 
active service and then only if absolutely necessary Occasionally it may be 
necessary to resort to it in the case of embarkation or on the line of march, 
or possibly in an extreme case where the necessities of discipline require speedy 
trial and punishment 

In exercising the powers conferred by this rule, it is not necessary to dis 
pense with all the provisions mentioned, e % , it may be expedient to comply 
with the relevant provisions of r 4 but not with r 5 

If rr 4 (c), (d), (e), (f) and (g) are suspended, steps must be taken to 
inform the accused beforehand of the nature of the charge, the names of the 
witnesses and the effect of their evidence, and the court must take care that 
the accused is not prejudiced by reason of the suspension, as, for instance, 
by not having received a summary of evidence 

The power of dispensing with r 14 (a) is only intended to be exercised where 
it is necessary to try a person before he can communicate with a witness or 
friend at a distance That rule should never be dispensed with except in 
extreme cases, and even then the accused must be allowed free communication 
with any witness or friend upon the spot 

R 15 (c) should alwa> s be complied with, and r 15 (a) and (b) , if not com¬ 
plied with within the tune therein mentioned, should be complied with as 
long as possible before the court assembles 

3 The accused w ill not have this opportunity unless he receives in reason¬ 
able time the information mentioned above, and if he requests a reasonable 
adjournment in order to consider the witnesses’ evidence, or to acquaint 
himself with the charge, or requests the postponement of the cross examination 
of a witness, the court should grant the request, and may adjourn for the 
purpose A refusal might be held to be non compliance with this proviso, 
and thus to invalidate the trial For the same reason the court, even in the 
absence of any such request, must take care that the accused is not prejudiced 
by being taken by surprise, either by the charge or the evidence of the witnesses 
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Field General Court-Martial 

The foregoing rules shall not, save as hereinafter mentioned , 1 
apply to field general courts-martial, which shall be subject to the 
following rules — 

Convening 105 — (a) A held general court-martial 2 may be convened— 

general (i) By any officer in command of a detachment or portion 

of troops m any countiy beyond the seas when not 
liidi d on active service, where complaint is made to him 

that an olfence has been committed by any person 
subject to military law under his command against 
the property or person of any inhabitant of or resident 
m that country or 

( 11 ) By the commanding officer of any corps or portion of a 
corps on active service, or by any officer in immediate 
command of a body of forces on active service, where 
it appears to him, on complaint or otherwise, that a 
person subject to military law has committed an 
offence 

(b) An officer m command of a detachment or portion of troops 
not on active service should not convene a field general court- 
martial in His Majesty’s dominions unless he is authorised so to 
do by the general officer or brigadier commanding the forces to 
which the officer belongs 

(c) An officer, before convening a field general court-martial 
for the trial of a person, shall be satisfied that it is not practicable 3 
to try the person by an ordinary court-martial, and—where 
the officer is below the rank of field officer and is not a commanding 
officer—be further satisfied that it is not practicable to delay the 
trial for reference to a superior officer 

1 See rr 108, 110 (b), 111, 116 and 121 

2 See generally as to field general courts martial, A A 49 and Ch V, 
paras 111-113 

The order convening a held general court martial must be signed by the 
convening officer personally and not by a staff officer on his behalf hor form 
of convening order, see pp 737-740 

The court should not, as a rule, be convened for the trial of an offence not 
committed on active service, in any place where ordinary civil justice is 
administered 

Subject to the restrictions imposed by A A 49 and by this rule, a field 
general court martial can try any offence (See A A 49 (3)) 

A field general couit martial can try an officer 

A judge advocate may be appointed at a field general court martial (See 
r. 106 (e)) 

3. For meaning of “ practicable,” see r 122 (a) 

Composition 106— (a) Subject to the provisions of Rule 107 (a), not less 
general than three officers must be appointed 1 

martial ( B ) ** the convening officer is of opinion that three other 

officers are not available 2 to form the court, he may appoint him¬ 
self president of the court, but if he is of opinion that three other 
officers are available, or that although three other officers are not 
available he is himself by reason of his position as confirming 
officer or otherwise not available, he must appoint as president 
some other officer. 
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Provided that the convening officer— 

( 1 ) Must not appoint as president any officer below the rank 
of field officer, unless he is himself below that rank, 
or unless m his opinion a field officer is not available 3 f 
and 

(n) Where under the foregoing provision he has power to 
appoint as president an officer below the rank of field 
officer, must not appoint an officer below the rank of 
captain, unless m his opinion a captain is not available 

(c) The officers should have held commissions for not less than 
one year, 4 and if in the opinion of the convening officer any officers 
are available who have held commissions for not less than three 
years, he should appoint those officers in preference to officers of 
less service 

(d) The provost-marshal, an assistant provo c t-maishal, and an 
officer who is prosecutor or a witness for the prosecution, must 
not be appointed a member of the court, but save as aforesaid 
any available officers may be appointed to sit 

(e) The convening officer, although not authorised to appoint 
a judge-advocate in the case of other courts-martial, may in the 
case of any field general court-martial bv order appoint a fit person 
to act as judge-ad vocatc thereat 

1 This paragraph gives the ordinary mle for the constitution of a field 
general court martial which may, however, in the circumstances mentioned 
in A A 49 (1) (b) and r 107, consist of two officers 

2 For meaning of “ cvPliable,” see i 122 (a) 

3 By A A 49 (1) (c), the president of a held general court martial may be 
of any rank, and in soirn urcumstmccs it mav be the duty of the convening 
officer to follow the statute and disregard tins mle Tor instance, a comt 
consisting of a major as president and two ciptuns heard all the evidence and 
were agreed upon th< ir findings of fact, but adjourned to obtain advice upon 
a point of law In the in f crval the president was killed Another field officer 
was available, but as the witnesses were no longer available, it was not possible 
tore try the case before a new court It was ruled that the convening officer 
ought to act m accordance with A A 49 (1) (c) and 53 (2) and appoint the 
senior captain as president, so that the court might conclude the trial 

4 If an officer of loss than one year's standing is appointed, the necessity 
for so doing should be n corded 

107 —(\) Where the convening officer is satisfied that military As to field 
exigencies or other circumstances prevent compliance with Rule 
106 , and that it is not practicable to delay the trial for the purpose martial 
of such compliance, then if, in his opinion, three officers are not ^[® ry 
available, 1 two wdl be appointed exigencies 

(b) The court may be convened, and the proceedings of the occur 
court recorded m accordance with the form in the Second Appendix 
to these rules 2 , but if it appears to the convening officer that 
military exigencies or other circumstances 3 prevent the use of that 
form, the court-martial may be convened and the proceedings 
carried on without any writing, except that such written record 
as seems practicable must be kept by the provost-marshal or 
assistant provost-marshal, if present, or if not, by the president 
and the officer charged with the promulgation, stating as near as 
may be the particulars set forth in the form, and stating at least 
the name (or, if the name is not known, the description) of the 
offender, the offence charged, the finding, sentence, and confirm¬ 
ation, and any recommendation to mercy. 
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Arraign¬ 
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(c) The convening officer will report to superior authority for 
the information of the officer who, if a field general court-martial 
had not been convened, would have had power to convene a general 
court-martial to try the accused, the military exigencies or other 
circumstances which prevented compliance with Rule 106, or the 
use of the form in the Second Appendix 

1 For meaning of “ practicable” and “ available,” see r 122 (a) 

2 Seepp 717-740 

3 Before resorting to the exceptional courses allowed by this rule, the 
convening officer must satisfy hims< If of the military exigencies or other 
circumstances which justify it 

The accused must always have full opportunity for making his defence, 
see r 115 

108. The statement of an offence maj be made briefly in any 
language sufficient to describe or disclose an offence under the 
Army Act No formal charge-sheet shall be necessary, but the 
convening officer may nevertheless direct the separate trial of 
two or more charges preferred against an accused , or the accused, 
before pleading, may apply to be tried separately on any one or 
more of such charges on the ground that he will be embarrassed 
in his defence if not so tried separately, and the court shall accede 
to his application unless they think it to be unreasonable If 
such charges are separately tried, the provisions of Rule 62 shall 
apply as if the field general court-martial were a district court- 
martial 

109. The court may be sworn at one time to try any number 
of accused persons then present before it, but except so far as 
accused persons are tried together for an offence committed 
collectively, the trial of each accused person wall be separate 

110. — (a) The names of the president and members of the 
court will be read over in the hearing of the accused persons, and 
they will be asked if any of them objects to be tried by any of those 
officers 

(b) If any accused person objects to an officer, the objection 
will be dealt with in the manner provided in Ride 25, which shall 
apply to every field general court-martial 

111. The provisions of the foregoing Rules 26 to 30 (inclusive) 
and Rule 82 relating to the administering and taking of oaths 
and the making of solemn declarations shall apply to every field 
general court-martial 1 

1 For forms of oaths and declarations, sec ^pp II, pp 762-3 

112. When the court are sworn, the judge-advocate (if any) or 
the president will state to the accused then to be tried the offence 
with which he is charged, 1 with, if necessary, an explanation giving 
him full information of the act or omission with which he is charged, 
and will ask the accused whether he is guilty or not of the offence 2 

1 As to objection by accused to charge, sec r 32 which, by r 121, is 
applied ? so far as practicable, to a field general court-martial As to re¬ 
sponsibility of president, see r 59 
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2 As to general plea of “ guilty ” or “ not guilty, ” see r 35 and notes as to 
procedure after pica of “ guilty ” see r 17 Both ot these rules are, by r 121, 
ipplied, so far as practicable, to a field general court marital 

\ plea of “ guilty ” will not be accepted bv the court if the charge or charges 
upon which an accused is arraigned tender him liable, on conviction, to be 
sentenced to death If such plea is oftered, the court will enter a plea of 
“not guilty ” and proceed with the trial accoidingly Sec r 35 (d) which in 
all cases will be applied to a field general court martial 


113. If a special plea to the general jurisdiction is offered by the Plea tojuns- 
accused, and is considered by the court to be pro\ed, the court dlctlon 
shall report the same to the convening officer 1 

1 See r 34 (which by r 121 is applied, so far as practicable, to a field 
general court martial) and notes 

114 —(a) Ihe witnesses for the prosecution will be called, and witnesses 
the accused will be allowed to cross-examine them, and to call any “”^ cncc 
available witnesses for lus defence 1 

(b) Ihe judge-advocate, if there bo one, or if there be none, 
the president of the court shall take down, or cause to be taken 
down, a shQrt summary of the evidence of all the witnesses at 
the trial, and the summary so talen down shall be attached to the 
proceedings , 

Provided that, if it appears to the convening officer that inlitai v 
exigencies or other circumstances prevent compliance with this 
piovision, the trial may be carried oil without any summary being 
taken down, but m everv such case the convening officer shall 
report to superior authority in the same manner as he is required 
to do under the provisions of Rule 107 (c) 

1 Although by r 121 only a limited number of the foregoing rules are 
applied, so far as practicable, to held general courts martial, the procedure 
to be adopted at a field general court martial should be the same as at a general 
or district court martial See also r 116 

As to evidence, see i 73 

115 The accused will be asked what he has to say in his defence Defence 
and shall be allowed to make his defence 1 

1 Sec note to r 114 

As to the rights of the accused to prepare his defence,sec r 14, which bv 
r 121 applies, so far as practicable, to a field general court-martial 

116 Where during the course of a trial any doubt arises as to Procedure at 
the procedure to be followed in connection with the calling or tr,aI 
recalling or questioning of witnesses, or the older in which such 
witnesses are to be examined and addresses are to be made by 

the prosecutor or by or on behalf of the accused, the provisions 
of the foregoing rules 1 relating thereto shall, so far as practicable, 
apply as if the field general court-martial were a district court 
martial 2 

1 Seerr 39, 40, 41,83-8b 

2 As to the presence throughout of all mcmbeis of the court, see note 1 
to r 68 

117.— (a) In the case of an equality of opinions on the finding Acquittal 
the accused will be acquitted 

(b) The finding of acquittal requires no confirmation, and, if it 
relates to all the offences charged against an accused person, will ' 
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be declared at the time of the finding, and the accused will there¬ 
upon be released from custody If it relates to one or more, but 
not all, of the charges, it will be announced at once in open court 

118. — (a) The court, if consisting of three or more officers, may 
award any sentence which a general court-martial can award , but 
if the court pass sentence of death, 1 the whole court must concur 

(b) The court, if consisting of two officers, may award any 
sentence authorised for the offence, not exceeding field punish¬ 
ment, 2 or two years' imprisonment with hard labour 

(c) Any recommendation to mercy will be attached to the 
proceedings, and communicated to the accused, together with 
the finding and sentence 3 

1 See A A 49 (2) As to communication to accused persons upon whom 
sentence of death has been passed, see note (fr) to forms of oath in App II, 
p 762 

2 See Field Punishment Rules, p 787 

3 As to promulgation, see r 53 

119. — (a) Except as provided by Rules 110 (b), 117, and 118, 
every question will be determined by the majority of opinions, 
and in case of equality, the president shall ha\e a second or casting 
vote 

(b) If, after the commencement of the trial, the court consider 
that any accused person named m the schedule to the order con¬ 
vening the court should be tried by ar ordinary court-martial, the 
court may strike the name of that person out of the schedule 

(c) The proceedings shall be held in open court, 1 in the presence 
of the accused, except on any deliberation among the members, 
and the judge-advocate (if any), when the court may be closed 

(d) The court may adjourn from time to time, and may, if 
necessary, view any place 

1 As to sitting \n camera , sec note 3 to r 63 

120. —(a) Except in the case of acquittal, the finding and 
sentence of the court shall be valid only in so far as they are 
confirmed by proper military authority 1 

(b) The provost-marshal or an assistant provost-marshal cannot 
confirm the finding or sentence of the court 2 

(c) A prosecutor of an accused person or a member of the court 
trying an accused person cannot confirm the finding or sentence 
of the court as regards that person, except that if a member of 
the court trying an accused person would otherwise under these 
rules have power to confirm the sentence, and is of opinion that 
it is not practicable 8 to delay the case for the purpose of referring 
it to any other officer, he may confirm the finding and sentence 

(d) In any case where a sentence of death, penal servitude, 
imprisonment, or detention, is passed, the confirming authority 
shall after confirmation forthwith transmit the proceedings to the 
officer m chief command of the forces m the field comprising the 
force with which the accused is present, and a sentence of death 
or penal servitude shall not be earned into effect pending the 
decision of that officer on the case. — 
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Provided that— 

( I ) The confirming officer shall not be required to refer any 

case to the officer in chief command in the field if m 
confirming the sentence lie commutes it so as to make 
it a punishment less than detention , and 

( II ) Where the confirming officer is of opinion that, by reason 

of the nature of the country, the great distance, 01 the 
opeiations of the enemy, it is not practicable 3 to delay 
the case for the purpose of referring it to the officer m 
chief command in the field, a sentence of death or 
penal servitude may bo earned into effect if confirmed 
by the general or field officer commanding the force 
with which the person under sentence is present at 
the date of the sentence 

(e) Subject to the preceding provisions of this rule, the finding 
and sentence of a field general court-martial as regards an^ 
person may be confirmed— 

( 1 ) Where the court was convened by an officer in command 
of a detachment or portion of any troops not on active 
service, by an officer authorised to confirm the findings 
and sentences of general courts-martial for the trial 
of olfences in the foice of which the detachment or 
portion of troops form part, and 

(n) Where the court was convened by an officer in command 
of any troops on active service, by the senior officer, 4 
not being an officer below the rank of field officer, 
present at the place where the trial takes place, or if 
there is no officer not below that rank present at that 
place, by the senior officer not below the rank of fitld 
officer present at an> other place 

(f) Any officer may, if he thinks it desirable, reserve any 
finding or sentence for confirmation by superior authority 

(g) A confirming authority shall not send back a finding and 
sentence for revision more than once, nor recommend the increase 
of a sentence, and on any revision the court shall not take further 
evidence nor increase the sentence 6 

1 This is the same provision, as is enacted in A A 5J (6) for oidmary 
courts martial (See note to that section and Ch V, para 87 ) 

2 The general effect of paras (b) to (e) is as follows --Ihe finding and 
sentence of a £u Id general court-martial will, when troops are not on active 
service, be confirmed by an officer authorised to confirm general courts martial 
If tioops arc on active service, the senior officer on the spot, if of field rank, 
or, if not of tint rank, the nearest available senior officer of that rank will 
confirm 

If the sentence is one of detention or upwards, it must, after confirmation, 
be refeired to the general in chief command in the field, and a sentence of 
death or penal servitude must not be carried out pending his decision But 
if communication with that officer is impracticable, or so difficult as to cause 
too great delay, a sentence of death or penal servitude may be carried mto 
effect if confirmed by the general or field officer commanding the force with 
which the accused is present 

Paras (b) and (c) give effect to the ordinary rule that a prosecutor or member 
of the court is not to confirm, and the rule is extended to the provost marshal 
and his assistant, as if he were the prosecutor 

3 Seer 122(a) 

4 11 Senior ” means senior in relation to command It does not include a 
senior officer who holds no command, but is on the spot performing duties of, 
for example, a quasi civil character 

5 This applies the law enacted for ordinary courts-martial by A A 54 (2) 
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121 , The foregoing rules—3 (Hearing of charge), 4 (Disposal 
of the charge or adjournment for taking down the summary of 
evidence), 5 (Remand of accused), 8 (Procedure on charge against 
officer), 14 (Rights of accused to prepare defence), 15 (Informa¬ 
tion of charge and delivery of list of officers to accused), 32 
(Objection by accused to charge), 34 (Special plea to the juris¬ 
diction), 35 (General plea of " guilty " oi " not guilty "), 3b 
(PJea in bar), 37 (Procedure after plea of “ guilty "), 39 (a) (Appli 
cation for adjournment), 43 (Consideration of finding), 44 (Form 
and record of finding), 46 (Procedure on conviction), 53 (Promul¬ 
gation), 54 (Mitigation of sentence on partial confirmation), 
55 (Confirmation notwithstanding informality in or excess of 
punishment), 56 (Confirmation notwithstanding technical or other 
deviation), 59 (Responsibility of president), 60 (Power of court over 
address of prosecutor and accused), 73 (Evidence to be according 
to rules m English Courts), 74 (judicial notice), 80 (Evidence of 
accused and his wife), 87 (Defending officer and friend of accused), 
97 (Transmission of proceedings after finding), 98 (Preservation of 
proceedings), 99 (Rate of payment for copies of proceedings) 
100 (Loss of proceedings), 101 to 103 (Judge-advocate), and 104 
(Suspension of rules on the ground of military exigencies or the 
necessities of discipline)—shall, so far as practicable, apply as if 
a field general court-martial were a district court-martial 1 

1 Sccifcoir 108, 110 (b), 111 and 116 

122 — (a) In the rules with respect to field general courts- 
martial, unless the context otherwise icquires, the expressions 
"practicable ” and “available'' mean respectrvely practicable 
and available, having due regard to the public service 

(b) Ihc expression “ commanding officer 1 of a corps or portion 
of a corps ” means the officer whose duty it is under the provisions 
of His Majesty's Regulations, or, m the absence of any such 
provisions, under the custom of the service, to deal with a charge 
against any of the persons belonging to the corps or portion of a 
corps who are present under his command, of having committed 
an offence, that is, to dispose of the charge on his own authority 
or to refer it to superior authority 

1 See note to r 129 

123 . Any statement in an order convening a field general 
court-martial as to the opinion of the convening officer, and any 
statement m the minute confirming the finding or sentence of a 
field general court-martial as to the opinion of the confirming 
officer, shall be conclusive evidence of that opinion, but this rule 
shall not prejudice the proof at any time of any such opinion 
when not so stated 
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Pari II—Miscellaneous 

Regulations for Courts of Inquiry, other than Courts of Inquiry 
held under Section 72 of the At my Act 

124 —(a) \ court of inquiry is an assembly of officers directed Courtsot 
to collect evidence, and, if so required, to report with regard to any inqmry 
matter which may be referred to them 1 

(b) A court of inquiry may be assembled by the Army Council 
or by the officer in command of any body of troops, whether 
belonging to one or more corps 

(c) The court may be composed of any number 2 of officers of 
any rank, and of any branch or department of the service, accord¬ 
ing to the nature of the investigation 

(d) The court will be guided by the written instructions of the 
authority who assembled the court The ins I ructions will be full 
and specific, and will state the general character of the informa¬ 
tion requued They wnll also state whether a report is required 
or not 

(l) Previous notice should be given of the time and place o f 
the meeting of a court of inquiry, and of all adjournments ol 
the court, to all persons concerned in the inquiry 

(t) Whenever any inquiry affects the character or military 
reputation of an officer or soldier, full opportunity must be afforded 
to the officer or soldier of being present throughout the inquiry, 
and of making any statement and of giving any evidence he may 
wish to make or give, anti of cross-examining any witness whose 
evidence, in his opinion, affects his character or military reputation, 
and producing any witnesses in defence of his character or military 
reputation 

(o) It is the duty of a court of inquiry to put such questions to 
a witness as they think desirable for testing the truth or accuracy 
of any evidence he has given, and otherwise for eliciting the truth 

(h) When a court ot inquiry is held on recovered prisoners of 
war, and in any other case in which the authority who assembled 
the court has so directed, the evidence will be taken on oath, in 
which case the court will administer the same oath or solemn 
declaration to witnesses as if the court were a court-martial 

The authority who assembled the court will, when the court 
is held on a returned prisoner of war, direct the court to record 
then opinion whether the officer or soldier concerned was taken 
prisoner by reason of the chances of war, or through neglect or 
misconduct on his part, and the authority who assembled the court 
will record his own opinion In other cases the court will give 
no opinion on the conduct of any officer or soldier unless so directed 
by the authority who assembled the court 

(i) The membcis of the court will not themselves be sworn, but 
w'hcn the court is a court of inquiry on recovered prisoners of war 
the members will make the following declaration — 

I t A B , do declare upon mv honour that 1 will duly and 
impartially inquire into and give my opinion as to the circum¬ 
stances m which became a prisoner of war , 

according to the true spirit and meaning of His Majesty's 
Orders and Regulations on this head, and I do further declare, 
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upon my honour, that I will not on any account, or at any time, 
disclose or discover my own vote or opinion, or that of any 
particular member of the court, unless required to do so by com¬ 
petent authority 

(j) The court may be re-assembled as often as the authority who 
assembled the court may direct, for the purpose of examining 
additional witnesses, or further examining any witness, or record¬ 
ing further information 

(K) The whole of the proceedings of a court of inquiry will be 
forwarded by the president to the authority who assembled the 
court 

(l) The proceedings of a court of lnquuy, or any confession, 
statement, or answer to a question made or given at a court of 
inquiry, shall not be admissible in evidence against an officer or 
soldier, nor shall any evidence respecting the proceedings of the 
court be given against any officer or soldier, except upon the trial 
of any officer or soldier under Section 29 of the Army Act, for 
wilfully giving false evidence before that court 3 

(m) An officer or soldier who is tried by couit-martial in respect 
of any matter or thing which has been reported on by a court of 
inquiry, and, unless the Aimy Council see reason to order other¬ 
wise, an officer or soldier whose character or military reputation is, 
in the opinion of the Army Council, affected by anything in the 
evidence before, or in the report of, a court of inquiry, shall be 
entitled to a copy of the proceedings of the court, including any 
report made by the court, on payment of the actual cost of the 
copy required, not exceeding twopence for every folio of 72 words 

1 See generally as to courts of inquiry, K R 733-743 For disqualify i- 
tion of members of courts of inquiry for service on subsequent courts-martial, 
seer 19(b) (hi) As to privilege of report of court and tbit of witnesses, srt 
Cli VIII, paras 48-52 

A court of inquiry has no power to compel the attendance of civilian wit¬ 
nesses As to expenses of witnesses, see Allowance Regulations, para 322 

2 One officer cannot constitute a court The court should normally consist 
of three members at least (K R 733), but two art legally sufficient 

3 This pm liege, however, extends only to military tribunals If a person 
is being tried in an ordmarv criminal court, statements made by him volun 
tardy before a court of inquiry may be given in evidence against him, R v 
Colpus L R , (1917) 1 K B 574 A charge can only be laid under A A 29 
if the evidence before the court of inquiry was properly given on oath, i e , 
if under para (h) of this rule it was required to be so taken 


Regulations for Courts of Inquiry under Section 72 of the Army Act, 
for the purpose of determining the illegal Absence of Soldiers 

125.— (a) A court of inquiry under Section 72 of the Army 
Act, 1 will, when assembled, require the attendance of such witnesses 
as they think sufficient to prove the absence and other facts 
specified as matters of inquiry m that section 2 

(b) They will take down the evidence given them in writing, 
and at the end of the proceedings will make a declaration 3 of the 
conclusions at which they have arrived in respect of the facts they 
are assembled to inquire into 

(c) The commanding officer of the absent soldier will enter in 
the regimental books a record of the declaration of the court, 
and the orgmal proceedings w 11 be destroyed. 
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(d) The court of inquiry vv ill examine dll witnesses who may 
be desirous of coming forward on behalf of the absentee, and will 
put such questions to them as may be desirable for testing the 
truth or accuracy of any evidence they have given, and otherwise 
for eliciting the truth, and the court m making their declaration, 
will give due weight to the evidence of all such witnesses 

(l) A court of inquiry will administer the same oath 4 or solemn 
declaration to the witnesses as if the court were a court-martial, 
but the members of such court will not themselves be sworn 

1 See notes to A A 72 

2 See note 1 to r 124 

J he court must net be assembled until the soldier his been absent for a 
period of 21 char da>s—excluding the da\ on which the absence commenced 
and that on which the court asso nbles 

3 The court, m making their declnation on A T A 2, wih follow the 
wording shown below An exact reproduction of the declaration will be 
entered m A B 161 (Sec K R lt>20 ) It should be free horn alteration 
or erasure 

Declaration 

The court declare that ( number , rani , name, corps) illegally 

absented himself without leave (or other sufficient cause) at {station 

or place) on the day of , thit he is still so ibsent, 

and that on the {date on which the inventory of kit &.m takai) 

he was deficient, and that he is still deficient of thm following aitmlcs (r alue 
of equipment and public clothing to be stated) 


"Names of 
President 
and 

Members 


Piesident 


j- Mcmbcis 


In framing a charge of losing by neglect under A A 24 (2), the date of the 
inventory should be assigned 

Before a couit of inquiry are entitled to find deficiencies, they will requiiu 
evidence — 

(1) that the absentee has been it some time prtviousl} in possession of a 

complete kit, or, at an> rate, of the articles alleged to be deficitnt, 

(2) that an inventory of his kit has been taken, and at the taking of the 

inventory certain specified articles were deficient, 

(3) that none of the artichs have since bun recovtrcd (Any article^ 

recovered will, of course, be omitted ) 

When the d<claration is given m evidence at i court martial, it will bt 
entered on A F Jj 115, which is admissible in evidence undtr A A 163(1) (A), 
and will be produced instead of A B 161 A F BUS must be a correct 
extract from A B 161 and free from alteration oi erasure A I A 2 is not 1 
admissible in evidence 

4 See r 82, and as to form of oath sec \pp II, p 763 


Explanation of " Prescribed ’’ and " Commanding Officer ” 

126 .— (a) The general officer or brigadier to whom a complaint 
mav be made in pursuance of Section 43 of the Army Act shall, th/purpose 
as respects a soldier serving elsewhere than in India, be the 
general or other officer, not below the rank of brigadier, in chief 4^57 and 0 
command of a command or district, in or under whose command and 
the soldier may for the time being be mihtary 111 

(b) Any of the officers in this paragraph named shall be author- juthontics 
ities having power under Section 57 of the Army Act to mitigate, purposes of 

remit or commute punishment 1 awarded by sentence of a court- Annv Act 

, . c Section* S8, 

martial — 6o,6i 64 65 

The general officer commanding-in-chief the command m which aild 66 
the trial took place , the officer in charge of administration of that 
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command , the general officer commanding-in-chief the command 
where the offender may for the time being be , the officer in 
charge of administration of that command , and the general or 
other officer commanding the division in or with which the offender 
may for the time being be 

(c) The competent military authority for the purpose of the 
proviso to Section 58 of the Army Act shall include the general or 
air officer commandmg-m-chief m the field, and the officer who 
confirmed the sentence 

(d) The competent military authority for the purpose of 
Section 60 (1) (6) of the Army Act shall be — 

(i) In India—the Commander-in-Chief of the forces in 
India , the Adjutant-General in India , the general 
officer commandmg-m-chief a command and his deputy 
adjutant and quartermaster-general , the general or 
other officer commanding a district or division and his 
deputy or assistant adjutant and quartermaster- 
general , and any officer not under the rank of briga¬ 
dier in or under whose command the military convict 
may for the time being be, 

(u) In a colony—the officer commanding the forces and the 
officer in charge of administration of the forces in that 
colony, and any officer not under the rank of briga¬ 
dier in or under whose command the military convict 
may for the time being be , 

(e) The competent military authority for the purpose of 
Section 65 of the Army Act, as respects a person under sentence 
in whatever place he may for the time being be, shall include the 
commanding officer of the soldier under sentence, and e\cr\ 
officer in or under whose command such soldier was serving 
when the sentence was passed or may for the time being be, 
provided that he does not hold a command inferior to that of the 
commanding officer 

(f) The competent military authority for the purpose of Section 
61 (1) of the Army Act shall include — 

(i) In the United Kingdom—the commanding officer of 
the military convict, and every officer m or under 
whose command the military convict may for the 
time being be, provided that he does not hold a com¬ 
mand inferior to that of the commanding officer , 

(u) In India—the Commander-in-Chief of the forces in India , 
the Adjutant-General m India, the general officer 
commandmg-m-chief a command and his deputy 
adjutant and quartermaster-general, the general or 
other officer commanding a district or division and 
his deputy or assistant adjutant and quartermaster- 
general , and the general or other officer commanding 
a brigade area that does not form part of a district, 

(m) In a colony—the officer commanding the forces and the 
officer in charge of admimstiation of the forces in ihat 
colony, and any officer not under the rank of briga¬ 
dier m or under whose command the military convict 
may for the time being be, 
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(iv) In a foreign country—the officer in charge of adminis¬ 
tration of the forces in that country, and any officer 
not under the rank of brigadier in or under whose 
command the military convict may for the time being be 

(g) The competent military authority for the purpose of 
Section 66 (1) of the Army Act, as respects a person under senten< e 
in whatever place he may for the time being be, shall include the 
commanding officer of the soldier under sentence, and every 
officer in or under whose command such soldier may for the time 
being be, provided that lie does not hold a command inferior to that 
of the commanding officer 

(h) The competent military authority for the purposes of 
Sections 61 (2), 64 (2) and 66 (2) of the Army Act, as respects a 
person under sentence in whatever place lie mav for the time 
being be, shall include the officer who confirmed the sentence , and 
as respects a person under sentence m any of the following places 
shall include —* 

(i) In the United Kingdom—the general officer commanding- 
in-chief the command in or with which the military 
convict or soldier under sentence was serving when the 
sentence was passed or may for the time being be, 
the officer in charge of administration of that command , 
the general or other officer commanding the district, 
division or brigade in or with which the military convict 
or soldier under sentence was serving when the sentence 
was passed or may for the time being be , and any 
officer not under the rank of brigadier in or under 
whose command the military convict or soldier under 
sentence was serving when the sentence was passed 
or may for the tunc being be , 

(u) In India—the Commandcr-in-Ch ef of the forces in 
India, the Adjutant-General m India , the general 
officer comma nding-m-chief a command and his deputy 
adjutant and quartermaster-general, the general or 
other officer commanding a district or division and his 
deputy or assistant adjutant and quartermaster- 
general , and any officer not under the rank of 
brigadier m or under whose command the military 
convict or soldier under sentence was serving when 
the sentence was passed or may for the time being be , 
(tu) In a colony—the olficer commanding the forces and the 
officer in chaigc of administration of the forces m that 
colony, and any officer not under the rank of brigadier 
in or under whose command the military convict or 
soldier under sentence was serving when the sentence 
was passed or may for the time being be , 

(iv) In a foieign country—the officer in chaige of administra¬ 
tion of the forces in that country, and any officer not 
under the rank of brigadier m or under whose com¬ 
mand the military convict or soldier under sentence 
was serving when the sentence was passed or may 
for the time being be 

The competent military authority for the purposes of Sections 
64 (2) and 66 (2) of the Army Act, as respects a soldier under sen- 
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tence of detention awarded by his commanding officer w whatever 
place he may for the time being be, shall include the commanding 
officer 

(i) The competent military authority for the purposes of 
Sections 61 (3) and 66 (3) of the Army Act, as respects a person 
under sentence in whatever place he may for the time being be, 
shall include the officer who confirmed the sentence , and as 
respects a person under sentence in any of the following places 
shall include — 

In the United Kingdom-—any of the authorities named in 
sub-paragraph ( 1 ) of paragraph (h) of this rule , 

In India—any of the authorities named in sub-paragraph 
(n) of paragraph (h) of this rule , 

In a colony—any of the authorities named m sub-para¬ 
graph (m) of paragraph (h) of this rule , 

In a foreign country—-any of the authorities named in 
sub-paragraph (iv) of paragraph (h) of this rule 

But any of the authorities above mentioned shall not, by virtue 
thereof, be a remitting authority 

The competent military authority for the purpose of Section 
66 (3) of the Army Act, as respects a soldier under sentence of 
detention awarded by his commmding oftic cr in whatever place 
he may for the time being be, shall include the commanding 
officer 

(j) The competent military authoiity for the purpose of Section 
73 (3) of the Army Act shall, as respects a soldier serving in the 
United Kingdom and in any place other than in India or in 
a colony, include any officer not under the rank of bngadier 
in or under whose command the soldier may for the time being be 

1 When a sentence is completed, including a sentence of reduction in rank, 
no mitigation, remission or commutition of punishrmnt is to be granted with¬ 
out reference to the court-marti il proceedings, and if the proceedings are not 
immediately available, the case is to be submitted to the War Office (K R 
704 (e)\ 


127 . When a court of inquest is required to be convened by the 
commanding officer under Section 134 of the Army Act, the 
court shall be convened and inquest held in manner following — 

(а) The commanding officer of the station will order the court 

to assemble 

(б) The court will consist of three officers and of a medical 

officer 

(c) The court shall not take evidence on oath, and shall warn 

every person who is accused or suspected that he is 
not required to give evidence criminating himself, but 
that any statement or evidence he gives may be used 
against him in the event of any further proceedmgs 
being instituted 

(d) The court, after hearing the evidence, shall report to the 

officer commanding the station the evidence as to the 
cause of the death, together with the written opinion 
of the medical officer of the court, on his examination 
of the body, as to the cause of death 
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(i e ) The commanding officer shall, as soon as practicable, forward 
the report of the court to the nearest civil magistrate 
having authority to hold an inquest on death, who may 
proceed thereon as if he had himself held the inquest 

128 The competent military authority in Part II of the 

Army Act shall include the following officers, viz — competent 

military 

(l) In India, authority 

Ihe commander-in-chief of the forces in India, the general Act> 
officer commanding-in-chief a command, the general or 
other officer commanding a district or division, and the 
general or other officer commanding a brigade area which 
does not form part of a district 

(n) In any place situate out of India, and out of the United 
Kingdom, the general or other officer commanding the 
forces in that place, the general or other officer in 
charge of administration, or in command of a division 
or independent brigade in that place 
In addition to the above-mentioned officers, it also 
includes — 

(in) For the purposes of Sections 80, 82, 84, and 85 of the 
said Act, the commanding officer of the soldier, and 
every officer superior in command to that commanding 
officer, and not hereinbefore included 

(iv) For the purposes of any transfer by consent under Section 

83 (2) any authority superior in command to the com¬ 
manding officer of the soldier 

(v) For the purposes of Section 99 any officer having pover 

to convene a district court-martial for the trial of the 
soldier 

(vi) Such officer as may be directed from time to time by His 

Majesty's Regulations to perform in any place or for 
any purpose specified m that behalf the duty of the 
competent military authority 1 

1 See K R 657, directing other officers to act is the competent military 
authority for the purpose of A A 83 (7) 

129 . The expression “commanding officer” as used in the Definition 
sections of the Army Act, relating to “ Courts-Martial and to manduig’ 
the “ Power of Commanding Officer and in the provisions con- officer” 
sequential thereon, and in these rules, means, in relation to any 
person, the officer whose duty it is, under the provisions of His 
Majesty's Regulations, or, in the absence of any such provisions, 
under the custom of the service, to deal with a charge against that 
person of having committed an offence, that is, to dispose of it on 
his own authority 1 

It also, so far as relates to the summary award of any punish¬ 
ments for offences, being punishments which under the provisions 
of Hvs Majesty's Regulations an officer commanding a squadron, 
company, troop, or battery is authorised to award, and so far 
as relates to a summary finding in a case of absence without leave, 
includes the officer commanding a squadron, company, troop, or 
battery a 


( 1210 ) 


z 
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1 Every officer, however temporary or casual his command over a person 
accused may be, will be wtfhm this definition if the custom of the service 
enables him to “teii off" the accused In all of these ruics “commanding 
officer ’* has the meaning given to it by this rule 
A so/dier who commits an offence while on leave may be confined in the 
guard detention room of any unit in the Iocalitv, but the C O of that unit 
cannot dispose of the charge and the man must bo referred to hio own unit for 
disposal 

In the portions of the Army Act not above mentioned “commanding officer** 
is not limited to the C O as define 1 by this rule, though the C O , as so 
defined, is oftt u (see notes) the proper officer to act (See K R 526 ) 

It is laid down in K R 563, 564 that the C 0 of a detachment has the same 
power oi aw mi mg summary punishment (as laid down in K R 558-560) as 
the C O or the unit, subject to any restriction^ that may be imposed by 
superior authority 

See also as to field general courts martial, r 122 (b) 

2 Sec K R 542 and 565 


Prisons and Detention Barracks abroad 
Committal 130 . 1 —(a) A military prisoner who has been sentenced to 

imprisonment in any place out of the United Kingdom may be 
under committed, or, if he has been committed to pnson, be removed, 

abroad* ^ occasion arises, to a military prison or do ten Lon barrack when¬ 

ever situate, or if he is in any place mentioned in the first column 
of the following table, or if, having been sentenced in a foreign 
country, he is brought into any place so mentioned, may be 
comm tted or removed to a civil prison situate in any place 
mentioned opposite thereto in the second column of the table 2 — 

TABLE 

A military prisoner being m (or, having May be committed or, if he has been com* 
been sentenced in a foreign country, mitted to a p ison, may be removed, to 

is brought into) any place in any of the a civil prison in— 

groups following — 

Group I 

(American and Mediterranean ) 

Canada 
Newfoundland 
Bermuda 
Falkland Islands 
Gibraltar 
Malta 
Cyprus 
Sudan 

Group II 
(West Indian ) 

Bahamas 
Barbados 
British Guiana 
British Honduras 

Jamaica (including Turks and Calais 
Islands) 

Leeward Islands 
Trinidad and Tobago 
Windward Islands 

Group III 

(South African 

Union of South Africa 

South African High Commission Territories 
(Basutoland, Bechuanaland Protectorate 
and Swaziland) 

Southern Rhodesia 
St Helena 


Any place in Group I (American and Modi 
terranean), or 

In Group III (South A(ncan), or 
In Group VII 


Any place In Group II (West Indian), 
or 

In Group I (American and Mediterranean), 
or 

In Group III (South African), or 
In Group VII 


Any place in Group III (South African), or 
In Group I (American and Mediterranean) 
or 

In Group V (Australasian), or 
In Group VII 



RULFS OF PROCEDURE 


695 


TABLE— continued . 

Group IV 
(West African ) 

Nigeria (includtng British Cameroons) Any place in Group IV (West African) 

Gold Coist (including British Togoland) or 

Sierra Leone In Group I (American and Mediterranean), 

Gambia or 

In Group II (West Indian) or 
In Group III (South Afnc in), or 
In Group VII 

Group V 

(Australasian ) 

Commonwealth of Australia 
New Zealand 

Fiji and the Western Pacific Higi 
Commission 


Group VI 
(Eastern ) 

India, as defined by the Army Act, and 
including Aden and Perim 
Palestine 
Iraq 

Mauritius 

Seychelles 

Ceylon 

Straits Settlements 
Malay States 
Hong Kong 


Group VII 

Channel Islands and thelsleof Man Any place in Group VII 


Group VIII 
(East African ) 

Kenya Colony and Protectorate Any place in Groups I—VIII. 

Uganda 

Zanzibar 

Nyasaland 

Tanganyika Territory 
Somaliland 
Northern Rhodesia 

This rule shall not authorise any removal from a prison in the 
United Kingdom to a prison elsewhere 

(b) A soldier sentenced to detention m any place out of the 
United Kingdom may be committed, or if he has been committed 
to a detention barrack or branch detention barrack, be removed, 
if occasion arises, to a detention barrack or branch detention 
barrack wherever situate , but this rule shall not authorise any 
removal from a detention barrack or branch detention barrack 
m the United Kingdom to a detention barrack or branch detention 
barrack elsewhere 

1 This rule is rendered necessary by A A 64 (3), (4) 

2 Where a sentence of imprisonment is passed on a soldier serving outside 
the United Kingdom, the military prisoner can undergo his sentence as pro¬ 
vided in A A 64 (3), (4), or as prescribed by this rule 

The mam object as regards a colony where there is no military prison, is 
to enable a military prisoner to be removed with, or sent to, his regiment if 
the regiment is serving in that colony, but not to allow prisoners in any other 

(i2io) za 


Any place in Group VI , or 
In Group I (American and Mediterranean) , 
or 

In Group III (South African) , or 
In Group V (Australasian), or 
In Group VII 


Any place in Group V (Australasian) , or 
In Group I (American and Mediterranean), 
or 

In Group III (South African), or 
In Group VII 
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Exercise of 
powers 
vested in 
holder of 
military 
offict 


Cases unpro 
vided for 


Forms in 
Appendices 


Definitions 


case to be sent to that colony No prisoners will be committed or removed 
to a colonv wnere troops are not serving, without the consent of the govern¬ 
ment oi that colony 

Military prisoners will not, except for special reasons which must be at 
once reported to a superior authority for the information of the Secretary of 
State tor War, be removed to a military prison in any place, if they could not 
be removed under this rule to a civil prison m that place 

The Isle of Man, Channel Islands, and Cyprus arc declared to be colonics 
for the purpose of imprisonment by A A 187 (2), 190 (23) 


PART III —SUPPLEMENTAL 

131 Any power or jurisdiction given to, and anj, act or thing 
to be done by, to, or before any person holding any military office 
for the purpose of these rules, may be exercised by, or done by, 
to, or before any other person for the time being authorised in 
that behalf according to the custom of the service 1 , and requisi¬ 
tions of emergency under Section 115 of the Army Act may be 
signed on behalf of a general officer commanding-m-chicf (or 
general officer commanding) regular forces m Great Britain or 
Northern Ireland by a deputy-assistant director of remounts or 
an assistant (or deputy-assistant) direcLor of supplies and transport. 

1 See A A 171 

132 In any case not provided for by these rules such course 
will be adopted as appears best calculated to do j ustice 

133 . —(\) The forms in the appendices to these rules should be 
followed in all cases in which they are applicable, and when used 
shall be valid m law, but a deviation from any such form will not, 
by reason only of such deviation, render any charge, warrant, 
order, proceedings, or other document invalid 

(b) An omission of any such form will not, by reason only of 
the omission, render any act or thing invalid 

(c) The notes to, and instructions in, the forms will be con¬ 
sidered as instructions which it is expedient to follow in all cases 
to which the notes and instructions apply 

The Army Council may append to any of the forms when issued 
for use such further notes as they think fit, and any such notes 
will be considered as instructions which it is expedient to follow in 
all cases to which they apply 

134 , In these rules, unless the context otherwise requires— 

(a) The expression “ proper military authority/ 1 when used in 
relation to any power, duty, act, or matter, means such military 
authority as, in pursuance of His Majesty's Regulations or the 
custom of the service, exercises or performs that power or duty 
or is concerned with that act or matter 

(b) The expression " Army Act " includes any Act, whether 
passed before or after the date of these rules, which amends or 
applies the Army Act, also any Act, whether passed before or 
after the date of these rules, which enacts an offence which is 
triable by court-martial . 1 
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(c) In any sentence of imprisonment, detention or field punish¬ 
ment passed after the date on which these rules come into operation, 
the word “ month " shall, unless the contrary is expressed, be 
construed as meaning “ calendar month " 

(n) Other expressions have the same meaning as if these rules 
formed part of the Army Act, 2 and accordingly words in the 
singular number include the plural, and words in the plural 
number include the singular, and the masculine gender includes 
the feminine gender 

1 See for instance the Reserve torces Act, 1882, and the T R F Act, 1907. 

2 See particularly A A 190 and note 


135 — (a) Time, for the purposes of any proceeding or other Construction 
matter under these rules, shall be reckoned exclusive of Sunday, of 

Good Friday, and Christmas Day, but any time reckoned for the 
purposes of Rule 6, or of any punishment or of any deduction of 
pay, shall include those days 

(b) Any report or application directed by these rules to be made 
to a superior authority, or proper military authority, shall be 
made in writing through the proper channel, unless the authority, 
on account of military exigencies or otherwise, dispenses with 
the w nting 

(c) These rules shall apply to a person subject to military 
law as an officer, 1 in like manner, so nearly as circumstances 
admit, as if he were an officer, and to a person subject to military 
law as a soldier 2 m like manner, so nearly as circumstances admit, 
as if he were a soldier, subject nevertheless to the restrictions 
contained in the Army Act, and to this qualification—that nothing 
in these rules shall confer on any person not an officer or soldier 
any jurisdiction or power as an officer or soldier 

(d) Nothing in these rules shall be construed to be contrary to 
or inconsistent with any provision of the Army Act 

1 See A A 175 

2 Sec A A 17b 

136 These rules shall, save as otherwise expressly provided, Application 

apply to the Channel Islands and the Isle of Man in like manner channel 10 
as if they were part of the United Kingdom 1 isi an< f S Man d 

1 The Channel Islands and Isle of Man are colonics tor the purpose of 
imprisonment and detention see A A 187 (2) and r 130 


137. These rules shall apply in every place, whether within or Extent of 
without His Majesty's dominions oFnUei! iOD 


138. These rules may be cited as the Rules of Procedure, 1926 Short title, 

139. — (a) The foregoing rules shall come into full force on the Commence 
first day of October, 1926, and on that day the Rules of Procedure, 

1907, as amended by any subsequent rules, so far as they are then 
in force, shall determine. 
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(b) Any court-martial, proceeding, or thing held, done, or com¬ 
menced under the last-mentioned Rules of Procedure shall be as 
valid and may be completed and carried into effect as if those 
rules were still in force 


His Majesty has made the foregoing rules in pursuance of the 
Army Act, and those rules will therefore be observed by all 
persons concerned 

(Signed) L Worthington-Evans 

War Office, 

12th August, 1926 


The foregoing rules are to be observed by the Royal Marine 
Forces when subject to the Army Act, until further rules are made 
in pursuance of Section 70 of the said \ct 

(Signed) John D Khly 
(Signed) F L FirLD 

Admiralty, 

12th August, 1926 
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Appendices to Rules of Procedure, 1926. 


FIRST APPENDIX 

tO RMS OF CHARGES 

Note as to use of Forms of Charges 

(1) Every charge-sheet will begin as shown m the forms in Part 1 
of the forms of charges which are given as examples 

The description of an officer or soldier of the regular forces by 
his rank and corps is a sufficient averment that he is an officer 
or soldier, and that he is amenable to military law In other cases, 
words must be added to show that the person is amenable to mili¬ 
tary law (bee Rule 12 ) 

(2) The commencement of the charge-sheet (according to the 
form in Part I) will be followed by the charge or charges 

(3) Each charge will consist of two parts a statement of the 
offence, and a statement of the particulars (Rule 13 (b) ) 

(4) The statement of the offence will be in one of the forms m 
Part II 

(5) Where two or more words or expressions occur in Part II 
bracketed together one under the other, the particular word or 
expression should be used which most accurately describes the 
offence which appears to the officer framing the charge to be 
capable of proof by legal evidence 

(6) Where the officer framing the charge is doubtful whether 
the offence so capable of being proved by legal evidence is more 
accurately described by one word, or expression, or by another, 
he may frame two or more alternative charges, each charge contain¬ 
ing one of the words or expressions which appear to the officer 
to be applicable to the facts as capable of proof 

(7) Where two or more of the words or expressions bracketed 
together appear when coupled together with the word “ and/* 
accurately to describe the offence, the charge maj couple togethei 
such words or expressions , but in no case must the charge couple 
with the word “or 11 two or more of the words or expressions 
bracketed together (See Rule 13 (a) ) 

(8) For example, a man may be charged with making away with, 
by selling, his arms, ammunition, and regimental necessaries , but 
a charge for making away with, by selling, his arms, ammunition, 
or regimental necessaries will be a bad charge 

(9) A man should not be charged, however, with making away 
with by pawning and selling his arms and regimental necessaries, 
as in such «ase he is charged with two distinct offences, wlrch 


App I 
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4pp. I; ought to be included in two distinct charges, one for making away 
— with by pawning his arms and regimental necessaries, the other for 
making away with by selling his arms and regimental necessaries 

(10) In the first example (para 8) the offence is the sale of some 
article which he is prohibited from selling, and is the same offence 
although committed in respect of different articles In the second 
example (para 9) there are two distinct offences of making auay 
with his articles— (a) by pawning, (&) by selling—although com¬ 
mitted in respect of the same objects—arms and regimental 
necessaries 

(11) In a few cases, shown in italics biackcted thus [ ] (as for 
instance,ins 4(1),s 6(1), (4), s 6(2), (d), and s 24 (1), (3), and (5)), 
words may be inserted m the charge which are not in the Act In 
these cases the Act contains a general expression such as “ other 
person,” or “ other place,” or ” other means,” and the officer 
framing the charge must omit these words, and insert a description 
of the person, place, or means 

(12) Words inserted in brackets, thus [ ], without italics, must 
be adopted or not according to circumstances For example, 
if the offender w r as not on active service, the words, " when on 
active service,” must be omitted 

(13) In some cases (for example, s 10 (4), s 15 (3) and (4), s 16, 
and ss 27 (3) and (4), and 37) the offence can only be committed 
by an officer or by a non-commissioncd officer or by a soldier The 
forms of charge do not contain any reference to this fact, inasmuch 
as it will appear from the commencement of the charge whether 
the accused is or is not an officer, non-commissioned officer, or 
soldier, and therefore capable of committing the offence Care, 
however, must be taken not to charge an officer with an offence 
which a soldier only can commit, nor a soldier with an offence 
which an officer only can commit 

(14) The statement of the offence in each charge will be followed 
by the appropriate statement of particulais, commencing with the 
words ” m that he,” Sec , or ” in having,” See , and stating in brief 
ordinary language what the accused is alleged to have done 

(15) The words ” in that he ” will be followed by the verb in the 
past tense, the w r ords “ in having ” will be followed by the past 
participle The sentence stating the particulars will be framed 
more easily sometimes in the one form, sometimes in the other 

*(16) In the case of several charges, the particulars m one charge 
may refer to the particulars in another (Rule 13 (r) ) , as, for 
example, ” in having done the acts alleged in the particulars of 
the first charge,” or " in that, at the place and time aforesaid, 
he was deficient of the regimental necessaries above mentioned in 
the second charge, which it was his duty to have " If the accused 
is acquitted on any charge in which full particulars were set out, 
and is convicted on a charge which referred to those particulars, 
the particulars referred to must be treated as having been set 
out in full in the charge on which the accused is convicted, and 
must be set out in full in any record of conviction in which the 
particulars are set out. 
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(17) The statement of particulars should specify all the in¬ 
gredients necessary to constitute the offence for example, if the 
charge is under s 9 (2), for disobeying a lawful command, the 
u particulars ” must state the command, and show that it was given 
by a superior officer, and also how the accused disobeyed the com¬ 
mand , while, if the charge is under s 9(1), the “ particulars ” 
should also show how the command was given personally, how the 
superior officer was in the execution of his office, and how the 
accused showed a wilful defiance of authority 

(18) The " particulars ” should always give a general description 
of the place where the offence was committed, such as the station 
or town or " the line of march/' and, if it is material to the charge 
and is known, the exact place The prepositions " near " or 
" between " may be used (for instance, " at or near, ' “ between ") 
to assist in describing a place not exactly known, but they must 
never be used where the exact place is of the essence of the offence. 

(19) The ** particulars ” should always state the date on which 
the offence was committed If the exact date or time is unknown, 
the offence may be stated as having been committed “ on or about 

a particular clay or time This must never be done where the time 
is of the essence of the offence, as, for example, the case of absence 
without leave or being drunk on a post 

(20) In some cases the offence may be stated with most accuracy 
as having been committed between two days or between two times 
as, for instance, in the case of absence without leave, or of quitting 
a post, in other cases “ between ” may be used in consequence 
of the exact day or exact time not being known 

(21) The words “ or near " and " or about ” and “ between ” 
should never be used unless it is impossible to express the exact 
place or time, or the exact place or time is clearly unimportant, 
or unless the word ,f between ” is the most accurate expression 
of the place or time 

(22) In many cases, as, for instance, where the defence is an 
alibi, the time and place may be of the utmost importance m 
proving that alibi, although they are not the essence of the 
offence 

(23) There must be added at the end of the 11 particulars ” 

a statement of any expenses, loss, damage, or destruction in respect 
of which the court-martial will be asked to award compensation 
under s 137 or 138 of the Army Act (Rule 13 (f)) For example, 
there may be added to the “ particulars "in the case of a charge 
of fraudulent enlistment, an averment to the effect that the 
accused thereby obtained a free kit of regimental necessaries, 
value* pounds, and in the case of a charge under 

s 10 (2) or (3), that the accused thereby damaged *s 

coat, to the value of shillings, and 's 

watch to the value of shillings , and other state¬ 

ments may be made, according to the facts 

(24) If, however, the expenses, loss, damage, or destruction 
were caused by an act or omission which constitutes another offence 


App L 


• See K R $24, 62$ 
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App I specially specified in the Act, that act or omission should be charged 
— as a separate offence , for example, if a man deserts, and is defic¬ 
ient of his regimental necessaries, he should be charged in a 
separate charge for loss by neglect of his regimental necessaries 
It would not be proper to state it as a consequence of the desertion, 
or to award compensation for it upon a conviction for desertion 
only 

(25) A charge for an offence under the Acts relating to the auxil¬ 
iary forces or reserve forces, or any Act other than the Army 
Act must, in accordance with Rules of Procedure 13 and 134 (b), 
follow as nearly as possible the words of the Act, and where 
the enactment is in the alternative, each charge must as in the 
following forms, state only one of the alternatn es 


FORMS OF CHARGES 


Part I 

Commencement of Charge-Sheet 

The accused [number, rank , name, battalion, regimenf] a soldier 
[officer] of the regular forces, 

or, 

The accused [rank, name] an officer of the regular forces on the 
active list on half-pay, 

or, 

The accused [rank, name] retired pay [or pensioner, or reservist] 
employed on military service under the orders of an officer of the 
regular forces who is subject to military law, 

or, 

The accused [rank, name, corps (if any) ] an officer of the reserve 
of officers ordered on duty (or service), for which as such he is 
liable, 

or. 

The accused [rank, name , corps (if any) ] an officer of the supple¬ 
mentary reserve of officers ordered on duty (or service) for which 
as such he is liable, 

or. 

The accused [rank, name, corps] an officer of the territorial army, 
on the active list [or as the case may be (see Sect 175 (3A) of the 
Army Act)], 

or, 

The accused [number, rank, name, battalion, regiment ] a soldier 
of the territorial army out for training [or otherwise subject to 
military law], 

or, 

The accused [rank, name, regiment] an officer of the mihtia, 
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The accused [rank, name] an officer of the 
volunteer battalion of the regiment, whose 

corps is on actual military service [or who is otherwise subject to 
military law j, 

or, 

The accused [rank, name, corps] an officer [a soldier] of a colonial 
f >rce raised by order of His Majesty, and serving under the orders 
of an officer of the regular forces, 

or, 

The accused [name] being a person subject to military law as 
an officer [under the provisions of s 175 (7) [or (8) ] of the Army 
Act], 

or, 

The accused [number, rank , name] a militiaman (supplementary 
reservist) out for training [or otherwise subject to military law], 

or, 

The accused [name] a follower [sutler] of His Majesty’s forces 
being subject to military law as a soldier [under the provisions of 
s 176(9) jW (10) ] of the Army Act], 

is charged with— 

Where the offence has been committed by a peison while subject 
to military law, and he has ceased to be so subject at the time when 
he is charged [m accordance with the provisions of s 158 of the Army 
Act) , as, for example, if a soldier has been transferred to the reserve, 
or discharged , or if the training period of a militiaman [supplementary 
reservist) or man of the territorial army has expired, the commence¬ 
ment of the charge will run as follows — 

The accused [name] is charged with having, while being [number, 
rank] of the battalion regiment [a 

soldier of the regular forces] [or otherwise subject to military law] 
committed the following offence [offences], namely, 

or, 

The accused [name] is charged with having, while being [number, 
rank] of the battalion, regiment, a 

militiaman (supplementary reservist) [or man of the territorial 
army] out for training [or otherwise subject to military law], com¬ 
mitted the following offence [offences], namely, 

or, 

(as the case may be, see Sections 175 and 176 of the Army Act) 


App 
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P-VRT II 

Statement of Offence 

Offences in respect op Military Service, 

Section 4. 


(1 ) Shamefully 


fa 

/ abandoning J a 
\delivering up S a 

u 


garrison 

plaee 

post 

guard 


{ a governor 

a Ss-* ^“ iiy 

[or other 
person] 


iMndon 
dehvi 

l up 


£0ri »^ nhieli it was 
» S Ins duty to 
I defend 


{ arms > 

ammunition >in the presence of the enemy 
tools J 

(3) T C eacherou 5 ly{“^^ i “-«P«-'-- ""‘J.U enemy 

Throu h 6 h°03wardice } sondmK 3 fla « ol truce t0 the cncm ? 
farms 

(4) Assisting the enemy with < ammunition 
VsuppIlLS 

Knowingly | protecting*} an encm y not being a prisoner 

(5) Having been made a prisoner of war, voluntarily Wlth }tb e enemy 

(6) Knowingly doing, when on active service, an act calru / His Majesty’s forces 

lated to imperil the success of \part of His Majesty s forces 

(7 ’ fnducmgotLrs to misbehave } bt r ° rc ,he cntm > m such 1,1 lnncr as to show cowardice 


Section 5. 

(1 ) When on active service, without f m order to secure prisoners 
orders from his superior ofticcr, < in order to secure horses 

leaving the ranks L 011 pretenct of taking wounded men to the rear 

(3) When cn active service wdfully{ d ^^} P Xnor " d “* *“ 


(3 ) When on active service, being taken prisoner 


After being taken prisoner when on active service, failing to rejoin His Majest) ’s service 
when able to rejoin the same 


(4)W aSUV CUVe Wltll0Ut ta P“ 


V sending a flag of truce to J 


enemy 


(5 ) When on activ e ser 
vice 


f by word of 
) in writing 
S by signals 
V. [otherwise] 


mouth 


} 


spreading reports calculated/ alarm 

to create unnecessary \ despondency 


(0 ) When on active/in action 

service \ previously to going into action 


} 


u mg words ealeu 
lated to create 


alarm 

despondency. 
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f guard 


(1 ) (6) [When on active service,] leaving W 


\ without orders from his superior 


Impost J 


(A) [When on active J 
service,] by ' 


discharging firearms % 

drawing swords I , (m action 

beating drums J on the jr 


making signals 
using words 
t [any means whatever] 


sioning false 
alarms 


inarch 
S in the field 
V. [elsewhere ] 


(») [When on active service,] treacherously/\ to a person not entitled to 
making known the \c„u" n / « 


[When on active 
giving a 


service,] treacherously / SYtchword \ 
l, countersign J 


diffeunt from 
received 


what he 


(k) When a soldier acting as sentinel [on active service] leaving his pest before he was 
regularly relieved 

(2 ) ^a) [When on active service,] leaving his commanding officer to go in search of plunder 
(A) [When on active service,] forcing a safeguard 
(i) [When on active service, 1 1 s°rik?ng} a sentinel 

M tWhcn on active service ]{ “<}^}» search of plunder 

( e ) When a soldieractingassentn c.n sleeping on his post 

[on active service] / being drunk on his post 


(3 ) (a) By i 


discharging firearms 
drawing swords 
beating drums 
making signals 
using words 
^ [any mean* whatever] j 


fin action 

eghgently occasioning) on the march 
false alarms l in the field 

V [elsewhere ] 


(6) Making known thc< watchword 

V* countersign J 


(parole 

< watchword > to a person not entitled to receive it 


Without good and sufficient cause giving a watchword 

V, countersign 


f parole 
v 


} 


different from what 
he received 


(c) Impeding 


When called on, refus 
ing to assist in th<. ^ 
execution of his duty 


the provost marshall 
an assistant provost > 
marshal J 

an officer . ,, % 

a non tomnus I lunder Ithe provost- 

sionid officer ( i on behalf of/ marshal 

Mother person) J aulhorlly J 

f the provost marshal 
an assistant provost 
marshal 
an officer 

a non com mis . „ v „ r ., clr ,„ . ..- ,_ ___ 

sioned officer faXmy /on behali cf/ m^shuiV 


r \ circling \ unt l pr .. ,V he P rovost - 

^ [other person] J 3 

(d) Doing violence to a person bringing } t0 the forces 

Committing an offence f property \ of an inhabitant of f the country in which he 

JV 


against the 

C detaining 


\ person J of a resident in \ was serving 
f contrary to“\ 


I U-ClrtUUUg ■ CUllLiaijr IV 1 » nroci 

le) Irregu- J ( corps J ordersissued l provisions l p ^!r 

lar,y i \ ^.trejsuppu^ ) £ 


proceeding 
to the 
too*. 


App. 
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Mutiny and Insubordination. 


Section 7. 


ti) 


( Causing \ . f military force 

Conspiring with other > i .Mon l in His Majesty’s< navii forces 
persons to cause J J ^air forces 

(2) Endeavouring to seduce a person / military f° rce O 7 , f f 

m His Majesty s "l nav ? J /of ces }> from allegiance to His Majesty 


Laii forces 


J 


Endeavouring to persuade 
person m His Majesty’s 


f military forces ^ , m ntin\ 

{r?o r c°es CtS } t0 J0in ln {sedition 


fa mutinv 1 ( mlI,tar y forces 

(3) Joining in -j se( j tt , 0 „ forces belonging to His Majesty s< naval forces 

* ' air force* 

Being present at and not''l „ ^ , _ , . . Uic . (military forces 

using his utmost ende a )X: V }' n fe' ' ” < 


vours to suppress 
(4 ) After com ( an actui 


mutiny 

ing to the j an intended mutiny 
know S actual sedition 
ledge ot V. intended sedition 


ii forces be 
l longing 
[ t o H l s 

J Maj* sty's 


^ militaty 
l forces 
r naval forces 
J nr forces 


t air forces 

f failing to inform 
J without delay his 
S commanding offi 
t ccr of the same 


{ S nkmg 

U ing violence to > 
Off ..ring violence to ) 


\ nkmg 

(I ) ^ U ing violence 
“..ring violence 

{ striking 

using violence 


Section 8. 

his superior officer, being in the execution of his office 


to | 
:c to J 


his superior officer 


offering violence i 

[When ou active service J using { Subordinate} an S ua & c fo hls superior oflicer 


Section 9. 

(1 ) Disobeying, in such manner as to show a wilful defiance of authority, a lawful 
command given personally by his superior officinn th( execution ol his office 
(2 ) [When on active service], disobeying a lawful command given by his sui crio'officer 


Section 10 


{ quarrel 
fray 


^Striking 

( 2 ) <U 


f refusing to obey "1 
) striking \ 

. i using violence to f 
goffering violence to ) 


ing violence 
^Ofiering violence 


to } 
:e to J 


disorder 

a person in whose custody he was placed 


an oflicer who ordered him 
into arrest 


(3 ) Resisting an escort whose duty it was-^ haSeltum m charge 


{ b tracks 
camp 
quarters 


Section 11. 

{ general 

garrison > orders 
[other] J 

Desertion, Fraudulent Enlist mtnt, and Absence without 

Leave 


Section 12. 


f [When on active service] 
(1 ) (a)< [When under orders for 
V. active service] 


(b) 


{ 


[When on active service) 
When under orders for 
act ve service 1 


1 deserting His Majesty s service 
j attempting to desert His Majesty’s service 

{ persuading a person subject to 

endeavouring to persuade l military law to 

procuring f de-ert Irom His 

attempting to procure J Majesty’s service 
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Section 13. 


I ) (a) or (fc) Fraudulent enlistment 


Section 14. 


(1 ) Assisting a parson subject to military law to desert His Maje«tv s service 

f of a person / giving not ce to his commanding officer, 
f the desertion I subiect to I taking some^ {ie%crtar \ to be 

« 1 the; nUcdedJ rnihtaiy > S tcp,in b«. \ 

\ desertion ) law^not J P»w«JO f desert * r / ' ‘ 


(2 ) When cog 
msant 


power 
cause the 


headed 


Section 15. 

(I ) Absenting himself without leave 

(2 ) Failin* to appear at the place of ^ ^nde/vous 1 aP 001111 ** 1 b y bis commanding officer 

Without leave, br'ore he was re /parade /appointed h\ his commanding officer 
lieved going from the place of \ rendezvous ) 

Witho it urgent nccc sitv auittirg the ranks 

k fbeyondthel.mtts't , 

, being! fixed by tS arrlsm 


O) 


fWhen in camp 


J \ hibited bv 1 l0 " L ' rJ J 


/When [ielseivhtrc ] 


order*, without a pass 
or written leave from 
his commanding 
officer 


hibited by 

'■» ) Without leave from his commanding officer or due cause absenting hunselt from school 
when duly ordered to attend there 


Disgraceful Conduct 

Section 16. 

Behaving in a scindalous manner, unbecoming the character of an officer and a gentle 
man 


Section 17. 


/When charged with^ 
/When concerned in 


("the care 
the distn 
L bution 


th = <*«. 

s m h nn >tfte dixfri 
i When con 


ccrned m 


bution 


\of 

r 

} of public% 
of regi > 
mentarj 


, \ money / Sd.ntly 

Sol ) misapplying f ,hc samc 

mental J ^ embezz mg ) 

f bC » f“n, 

money J J mmappli 

^ j embezzk 

t •“ ,he l meat 


* f hereof 


\ When oancerntd m } the distribution /of regimenal J the same 


/of public /goods wilfully damaging 
/of i 


Section 18. 


(1 ) Malingering 

/reigning \ disease 
/Producing / inliimity 


c __/himself /with intent / L lrv . c _ t# 

g g { {Juff to }‘^ 


(2) Wilfully 

.. V. 

. . f maimed/by some person, with intent thereby to render him- 

musing himself to be | ,„ Jurtd j x sU{ un £ t , or servl ce 

f B '. lrl *j ul l ull h. 0 L- miE 5? n . duc ‘~l /-produced . \ dlseasc 


(3) 


05 


J by means of which misconduct J L« riv ,tM /disease 

S Wilful y disobeying order, by means of ?“ \dfuved the cure of J lnfirm,l >' 
/ whit u disobedience J K J 


f Stealing 
J Embez7luig 
\ Fraudulently 
/ misapplying 


money 

good* 


(the property ot a person subject to military law 
I f mess 


< belonging to a regimental < band 
1 /institution 

/ belonging to the Navy,Army and Air Force T nstitutes, 
public money 
/ public goods 


App I 
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T ( (tbe properly ol a person subject to 

i * II military laiv 

II f mess 

| money J beJontrirur t 0 a regimenh/< bind 
Receiving, knowing/stolen J goods ] g b \ msfitu/ion 

tbem to be \ embezzled 1 / bdongwg (he M\), Aimy, and Air 

I ( force Institutes 

I public money 
(, public goods 

(5 ) Such an oflence of a fraudulent nature as is mentioned in paragraph five of section 
eighteen of the Army Act 


Disgraceful conduct 


f a cruel *1 

of < an indecent > 
\.an unnaturaJ J 


kind 


Drunkennlss 

Section 19. 


Drunkenness 


Offences in Relation to Persons in Custody 

Section 20 

f guaid 

fl 1 When in roirnn'ind of J Piquet l j>llfullyl releasing without pn p r authority a 
[l ) When in command ola^ p atroJ > person ColIUIllttrd t0 Lta charge 


/•Wilfully 

(2 ) < Without reason 
V, able excuse 


V. post 

{ committed to his charge 

whom it was I,is duty to {{££, 


Section 21. 

° ’ "S? d " 3 ' nmg HScment}-^ <»»«»« *> tr* 

Unnecessarily failing to bring a person's case before the proper authority for investiga¬ 
tion 

hi to whose 
custody the 
person was 
committed, 
an accoi nt 

iwrs? 

himself of 

custody of | nt | cause to | i"”" I I the offence 

with which 
the pt rson 
so com 
nntted was 
charged 


r an officer ' 
a non com 

failing 

without 

'at the time of 

missioned 

the committal 

ofhci r 

or as soon as 

a provost 

, reason 
" able * 

cause to 
deliver 

practicable « 

marshal 

within 24 houis 

an assistant 

after such 

provost 

committal 

„ marshal d 


* 


to the non 
commissioned 
officer 

to the provost ^ 
marshal 
to the assistant 
provost 
marshal 


t3 ) When in 
command < 
of a guard’ 
failing 


fas soon as be was^ 
relieved 
from / guard \ 
his (duty / 
'within twenty 
four hours after 
a person was 
committed to 
his charge 


to give in 
writing 
to the 
olficer to ( 
whom 5 
he was 
ordered 
to report 


that person's mm” 

that persons offence, so far as known to 
him 

{ by whom the 
person was 
charged 

the writing /"by whom the 

account l officer J person was com 

given him f [person] S mitted to 1 is 

, by the J V. custody 


When In 


Section 22. 


{ arrest 
confinement 
prison 

[other lawful custody ] 


\ 


escaping 

( attempting to escape 
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Offences in Relation to Property. 

Section 23. 


(l ) Conniving at the exaction of an exorbitant price for a {st°“i e } lct *° a 8utler 

f a garrison*) 
a camp [ 
a station > 
a barrack [ 
a [place] J 


(Laying a 
duty upon 
Taking a fee I 
in respect of | 
\ Taking an 
advantage 
in respect of | 
Being in 
, terested in 


the sale of provisions \ brought 
the sale of merchandise / into 


which l command 
he f authority 

had J 


the sale of 1 
the purchase of / 


isions \ for the use of some of His Majesty’s 


| forces 


Section 24. 


(Making away with by ffdhn !,'' 8 

■\ Bmng concerned in making away^ destr « 

t w,th b * [[othtnnu J 


his arms 
his ammunition 
his equipments 
his instruments 
his clothing 

his regimental necessaries 
a horse of *hich he had charge 
public prop< rty issued to him for 
ins use 

public property entrusted to hit 
care for military purposes 


his arms 
his ammunition 
his equipments 
. his instruments 

(2 ) Losing by neglect ^ his clothing 

Ins regimental necessaries 
. a horse of which he had charge 
I public property issued to him for his use 
public property entrusted to his care for military purposes 


{ pawning 

destruction 

[otherwise] 


| an m air a foree} decor * t,on *‘ rantcd hlm< 


(4 ) Wilfully injuring 


his arms 
his ammunition 
his equipments 
his Instruments 
his clothing 

his regimental necessaries 

a horse of which he had charge 

public property issued to him for his use 

public property entrusted to his care for military purposes 

a military decoration granted him 

an air force decoration granted him 

f a comrade 
an officer 
a regimental mess 
a regimental band 
a regimental institution 

L public property 


(3 ) Ill treating a { [ 0 th"°Zmn>ol) } used ,n thc P ubl,c servlce 


Offences in Relation to False Documents and Statements. 


Section 25. 


(1) In 


( report 
return 
mustei roll 
pay list 
certificate 
book 
route 
[other 

* document]) 


made by him 
signed by him 
of the contents 
of which it was 
his duty to 
ascc rtain the 
accuracy 


knowingly making 
> being privy to the< 
1 making of 


fa falsp statement 
I a fraudulent statement 
i an omission with intent 
L to defraud 


/suppressing 

iq \ f Knowingly, and \ injure some person J making away with \ 
v ' \ with intent to/defraud \ defacing j 

faltering J 

(3 ) Where it was his official duty to make a declaration respecting a matter knowingly making 
a false declaration 


I a document *) 

which it [preserve 
was his /produce 
duty to J 


App I 
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App T. 


Section 26. 


(1 ) When signing a document 
relating to 


pay 

arms 

ammunition 

equipments 

clothing 

regimental 

necessaries 

provisions 

furniture 

bedding 

blankets 

sheets 

utensils 

forage 

stores 


leaving in blank a material part fc« 
which his signature was a voucher 


' 2 > { By culpable neglect omitting to } Tend {a S3SS }-l™h.t.uta 


Section 27. 


(I ) Making a false accusation against '['^soldier 1 ' } knowing ^ ucb accusation to be 


(2 ) In making a comp’aint where 
he thought himscli wronged 


(J ) Talscly stating to 
man ding officer th. 


his com J 
at he had i 


/knowingly making a false statemcrl/an offtc r 
; J affecting the char icter of (aso’ditr 

ll , i j w n f material facts 

^knowingly and wilfully suppressing j a mattna i fact 

( / desertion 

I liaudulent enhstment 

| ty °M debt.rtion from the navy 

< [desertion from the air iorce 

j / a portion of the regular torcis 

l ear , T _,i » v. I i portion of the reserve forces 

l discharged "from j ^rt.cn oflhe auxiliary forces 

(. the air force 


(4 ) Making a wilfully false statement to a { ^7 °*« r } ‘ VfTtough ** prokl ’ ga, ° 


Offences in Relation to Courts-Martial. 

Section 28. 

\ \xru « j , /summoned las a witness before a court martial, mak ng defat It 

(1 ) When duly | ordcred to atte nd ) in attonding 

(2 \ Ref icinp to / take an oath required by a court martial to be taken 

; Keiusi g to -j raa ke a solemn declaration legally required by n court martial to be m do 

(3 ) Refusing to produce a /power i legally required by a court martial to be produced 


(4 ) Refusing when a witness to answer a ewstion to which a court martial legally required 
an answer 


(5 ) Being guilty of 


court martial by 


contempt o f af usir ^ {threatening} * an ff ua & e 


interruption \ in the proceedings of such 


Section 29, 

Wilfully g ving false /oath "V C'l court martial 

evidence wlun ex-/ sokmn de > b for -(a court \ authorised by the Army Act 
ammed on [ duration/ [an officer/ to adm nister an oath 
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Offences in Reiation to Billeiing 

Section 30. 

\of 


f violence 

(1) Being guilty of ill J extortion /of the occupier of a / 

treatment by ] making disturb f house in.'which a \ 
V. ances in billus J 


ptrsou \ w 
Loisc / 


as 

billeted 


violence by 


r fon complaint aid extortion b> 

{N ™L i proof of the .11 . making d.s 
' *» tctI ® / treatment by turbances m 


t an officer 
"a soldiu 


billets by 


under his command 
oi tin occupier of 
a house in which a 
p. rsou 
nor^e 
to caust coinpensa 
lion to be muck for 
the same 


in \ was 
: / bilhtrd 




Tailing to com 
ply with the 
provisions of j 
the Arm) Act ] 
with respect 
to the 


l 


had b.. cn 
billeted 


(payment of the / 

* just deuni ds 1 
ot a person on | he 
whom I his horse 

m u k a"LZ,r‘ H" «“* <™< 1 

of' 

due to a pci I 
son on whom ) 

(4 ) Wilfully demanding bilkts which were not actual) f pcr^oi ] € utitlcd to be billeted 
required for some / horse / 


v /Taking /from a/money \ 

' 1 /Knowingly suffering to be taken / person \a rtwarri / 


for 


{a'part b of l his liability }'«"*•* of .he {^ng 


{ excusing ' 
relieving 

{ officers 
soldiers 
horses 


a person 


. 6 ) 


/Offering/menace to 1 
/ Using / compulsion on j 


a civ il officer / 


Using 

Offering' 


{menace ^ 

a con f 

to | 

stable 1 

compul 

►a civil c 

1 sion 

officer 1 

d 

o 

1 l 


l7> 


/ Using /menace to 
/Offering/compulsion or 


{ 


Army Act 

flum from' 

tending/deter j perform 

to /discourage \ mg part / 
/of f 
tending to induce him to do I 
something contrary to / 

(to receive without Ins 

*{E2"} 

not duly billeted upon 
him in pursuance of 
to furnish some accom 
modation which he was 
not required to furnish 
by 


a person 
tending , 
to oblige] 
him 


his duty under 

the provisions 
ol the Army 

Act relating to 
billeting 


the provisions 
of the Army 
Act relating 
to billeting 


Offences in Relation to Impressment of Carriages. 


Section 31. 


(1 ) Wilfully demanding < 


carriages 

animals 

vessels 

food 


I forage 
/ stores 


l which were not actually required for purposes 
f authorised by the Army Act 


(2 ) Failing to comply 
relating to the 


with the pro\ lsions of the Army Acl, 
impressment of carriages, as regards 


{ 


the payment of sums due 
for carriages 
the weighing of the load 


(3) Constraining 


C a carnage 
< an animal* 
/a vessel 


[ furnished in pursuance of 
! the provisions of the 
| Army Act relating to 
L the impressment of 

^ carriages 


to travel agamst the will ol 
the person in charge thereof, 
beyond the proper distance 
to carry against the will of 
the person in charge thereof, 
a greater weight than he 
was required by the said 
provisions to carry. 


App 1 
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(4 ) Failing to discharge as 
speedily as practicable 


( 7 ) 


{ 


“a carriage) furnished in pursuance of the provisions oi the 


an animal > 
a vessel ) 


Army Act relating to the impressment 
carnages 


of 


( 5 ) 


r Compelling”] 
J Permitting I 
the com j 
pelling of J 




t 


a I a carriage 
iperson in )an animal 
charge of J a vessel 


/ Ill treating 
Permitting 
the ill treat 
ment of 






person in f 
chaige of | 


f'furmshed in 
pursuance of 
the provisions 
of the Army 
Act relating to 
the impress 
ment of car 
nages to take 
thereon 


baggage) not entitled to be 
stores / carried 


though not”) 
furnished I soldier 
on a re (.servant 
quisition f 
of emer j woman 
gency a J person 


C who 

J was 

) not 
(.sick 


a carnage*1 furnished in pursuance of the provisions 
an animal > of the Army Act relating to the 1 m- 
of c 


( menace ) 

) to la con 
(.Offering) compul fstable 
(, sion on J 


{Using 


a vessel J pressment 
(a carnage' 

'an animal 
a vessel 
food 


f carriages 


to make 
him i 
provide 


foi age 
lstores 

I deter 
- dis 
courage 


which he was not bound in 
pursuance of the provisic ns 
of the Army Act relat¬ 
ing to the impressment of 
carnages, to provide 

him from 1 ) his duty”) carriages 
perform I in rela J animals 
ing a part l tion to ^vessels 


(8 ) Forcing 


{ a carnage 
an animal 
a vessel 
food 
forage 
stores 


tending.- ( 

t0 \ courage (_ 0 ,- - > the pro >f ood 

tending to induce him to do I viding ] forage 
something contrary to J of J stores 


i from the owner thereof 


Offences in Relation to Enlistment. 


Section 32. 


(1 ) After having 
been 


[ discharged with 
1 grace from a 
c of His Majesty 


th dis ( 
a parte 
esty's 1 


I dismissed with disgrace from 
(. the navy 


military) 

forces I enlisting in the regular) 
lr (. forces without de ' 
forces ( daring the circum 
stances of his 


discharge 

dismissal 


Section 33, 

Making a wilfully false answer to a question set forth in the attestation paper which 
was put to him by, or by direction of, the justice before whom he appeared for the 
purpose of being attested 


Section 34. 


(1 ) Being concerned in the enlist 
ment for service in the regular 
forces of a man when he 

(the enactments 
Army Act 
f other enactments ] 
the regulations 
service 


fknew A such man to be so circumstanced 

I had reasonable l that by enlisting he committed 
cause to be f an offence against the Army 
licve J Act 


(2) Wilfully 
contravening 




of the*) 

*] y 

of the I 


lating to the \ attestation J regular forces 


Miscellaneous Military Offences. 

Section 35. 

UsUlg { disloyal ^ } words re S ardlI1 8 the Sovereign 



RULES OF PROCEDURE. 


713 


Section 36. 


App 1 


Without 

due 

autho 

nty 


{ verbally 
in writing 
by signal 
[otherwise] 


} 


dis . 
closing \ 


some forces 
some magazines 
of the forces 
some stores of 
^ the forces 
some prcpara "I opera ^ 

‘-l tions 

t move f 
) mentsj 


the numbers ofI 
the position on 


tions for 
some orders 
. relating to 


some 

forces 


at such time and 
in such manner 
as to ha\ e pro 
duccd effects 
injurious to 
His Majesty's 
service 


Section 37. 

<» {?/&}—< 

(2) After receiving the fan officer \ unlawfully detaining 

pay of \a soldier / unlawfully refusing to pay 


| the same when due 


Section 38. 


(i) 


J 

\ 


Fighting 
Promoting 
Being concerned in 
Conniving at fighting 


duel 


(2 ) Attempting to commit suicide 


Section 39. 

f to deliver over to the ^ f accused of an 

On application / neglecting J civil magistrate Lan officer ) offence punish- 
bung made to him \refusing S to assist in the lawful f soldierS abie by a civil 
V apprehension of J ^ court 


Section 40. 


'An act ^ 
Conduct 
Disorder ( 
^Neglect J 


to the prejudice of good order and military discipline 


Section 41. 


d-4) 


'When on active service 
In Gibraltar 

In a place not m the United Kingdom or Gib 
raltar and more than one hundred miles as 
measured in a straight line from any city or 
town in which he can be tried by a competent 
civil court for the offence 


I committing 
> the offenc 
I of 


f treason 
murder 

. manslaughter 
[ treason felony 
Irape 


(5 ) Committing a civil offence, that is to say [stale the offence according to Fngltsk law, 
either using legal terms , e g , arson, larceny, larceny from the person, assault, robbery, with 
violence, <fec , or, in ordinary language , eg , stealing, maliciously injuring property, setting 
fire to a house, &c ] 


Section 155. 


( 1 - 3 ) 


the | purchase } ot a comn " ssion ln Hls Majesty’s regular forces 


['Negotiating 
j Acting as 
agent foi J 

( Aiding * 
Conniving 
at 


r°f 

K ) 00 
6 ^re< 


the /e ivin * 

\ receiving lrespect Qf a 

any exchange made in^ 
manner not autho 
rised by regulations 
made in pursuance 
of the Regimental 
Exchanges Act, 1875, 
and in respect of 
L which a 


a valuable (promotion in 


consideration in < retirement from > 
^employment in J 


^ His Majesty’s 
regular 
forces 


sum of money \ 
[consideration] f 


( given 
\ received 
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App L I LI USTRATION Ob CHARGE 

Note —The following is an illustration of a complete charge- 
sheet, with statement of offences and particulars, as it would 
lx placed before a district court-martial 


Charge-Sheet 


The accused, No 153, Private John Smith, 2nd Battalion 

Regiment, a soldier ol the regular loiccs, is charged 

w th — 


Lira charge 
Sec 8(2) 
Army Act 


Using threatening language to Ins superior offhei — 
in that he 


at Ply mouth, on the 20tli January, 19 , said to Serjeant William 

Robinson, the Regiment, M 1 will punch your head/' 

or words to that effect 


Secon 
charge 
Sec 10(3) 
Army Act 


Resisting an escort whose duty it was to hacc lion m chaige — 

in that he 

at Plymouth, on the 20th January, 19 , resisted the escort taking 

him to the guard detention room, and kicked Pm ate John Jones, 
one of the said escort, and damaged the trousers of Private James 
Brown, another of the said escort, to the value of five shillings 


AB, 

Plymouth, Commanding 2nd Battalion, Regiment 

22 nd January, 19 


To be tried by a district court-martial 


XY, 


Devonport 

24 th January , 19 


Commanding Brigade, 

(or Staff-Officer who should sign for 
Commanding Brigade) 
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\Thc following specimen charges (which are not, however, prescribed bv any 
Rules) may be found useful \ 


SPECIMEN CHARGES 

Note —The words in brackets in the following specimen ch irges do not 
necessarily form pirt of the charge, but are sometimes alternatives, and 
sometimes are inserted as aggravating or explaining the offence, or for the 
purpose of the award by the court of stoppages from pay 

YVherc the words in brackets are “when on active service ” they increase 
the gravity of the charge, and are very material, but are inseited in brackets 
because the charge will be a good charge without them, although if they are 
omitted the charge will be foi a less grave offence 

I he words “ soldier of the regular forces ” in the description of the accused 
are not essential where he is described as belonging to a regiment or battalion 
in the regular forces 

A second charge may be added to the charge sheet as an alternative to the 
first charge in those cases (some of which are mentioned in the notes) where 
it is doubtful whcthei the offence committed by the person amounted to one 
charge or to the other 


No I 

Charge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— ~ 4 (2) 

Shamefully casting away his arms in the presence of the enemy , Army Act 

in that he, at , on , when on outlying piquet, and attacked by 7 

the enemy, shamefully cast away his rifle, left his piquet, and ran away 


No 2 

Charge Sheet 

The accused, No , Private , Battalion, 

Regime nt, a soldier of the Regular Forces, is charged with— 

Misbehaving before the enemy m such manner as to show cowardice , Se° 4 (?) 

in that he, at , on , during in attack on , and Army Act 

when under the enemy ’« fire, fell out of the ranks, ran away and secreted himself 
under a bank 


No 3 

Charge Shfet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

When on active service , without orders from his superior officer , leaving the 
ranks on pretence of taking wounded men to the rear , y 

m that lie, at , on , when in the ranks, and during an attack 

upon , left the ranks without orders from his superior 

officer, on pretence of taking to the rear Lieutenant who was 

wounded 


No 4 

Charge-Sheet 

1 he accused, No .Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

When on active service, wilfully destroying property without orders from his Sec 5(2), 
superior officer , Array Act 

in that he, on , in , and encamped near the village 

o: , without orders from his superior officer, wilfully set fire to 

a dwelling house, situate in the said village 
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No 5 

Charge-Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Sec 6(1) (A), [ When on active service] by discharging Jirearms, intentionally occasio ting 

Army Act false alarms on the march, 

in that he, on , when on the march with his Battalion 

between and , by intentionally discharging his rifle 

occasioned a false alarm 


No 6 

Charge SiiLrr 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 6(1) (A), When a soldier acting as sentinel [on active service] leaving his post before he 
Army Act was regutar i y re i teve d , 

in that he, at ,on , after being posted as a sentry on No 

Post, Guard, left his post without having been regularly relieved 


No 7 

Charge SurrT 

The accused, No .Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 6 (2) (a), When on active service, leaving his commanding officer to go in search of 
Army Act plw der, 

in that he, on , when belonging to i force in military occupation 

of , and when marching with his battalion under Lieutenant Colonel 

, through the town of , left his commanding 

officer, and went in search of plunder 


No 8 

CHARGr-SucrT 

The accused, No .Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 6(2) (6), [When on active service] forcing a safeguard , 

Army Act in that jje, at , on , in , forced his W'ly past Serjeant 

into a house in street, at , in which, by 

orders of the General Officer Commanding, the said Serjeant 
had been placed as a safeguard, for the protection of the occupants and the 
property therein 


No 9 

Charge Sheet 

The accused, No .Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 6 (2) (c), [1 Vhen on active service] forcing a sentinel. 

Array Act in that he, at , on , after being warned by the sentry on 

No Post, Guard, not to pass, passed the said sentry 


No 10 

Charge-Sheet 

The accused, No. .Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 6 (2) {d), When on active service , breaking into a house in search of plunder , 

AnnyAct in that he, at , on , broke into a house, No in 

street, and entered It in search of plunder 
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No 11. 

Charge Sheet 

The accused, No , Private , Battalion, Regiment, 

a soldie^of the Regular Forces, is charged with— 

When a soldier acting as sentinel [on active service] sleeping on hts post , ^ec ® ^ 

in that he, at , on , between 1 and 2 am, when sentry on Ann y Act 

No Post, Guard, was asleep 


No 12 

Charge-Sheet 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Impeding a non-commissioned officer legally exercising authority under the §e c 6 W ( fi )» 
Provost Marshal , Act 

in that he, at , on , when Serjeant of the Military 

Foot Police, a non commissioned officer legally exercising authority under 
the Provost-Marshal, was endeavouring to arrest a soldier, impeded tht said 
Serjeant by tripping him 


No 13 

Chargf-Sheet 

The accused. No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with—■ 

Doing violence to a person bringing provisions to the forces , ® At 

in that he, at , on , assaulted one , a sutler, who was y c 

bringing into camp bread and vegetables for the u&e of the troops. 

No 14 

Charge-Sheet 

The accused, A B , sutler, being subject to military law as a soldier by 
reason of accompanying His Majesty’s troops on active service in [Egypt], is 
charged with— 

Committing an offence against the property of a resident in the country in Sec 6 (3) ( d), 
which he was serving , Army Act 

in that he, at , in [Egypt], on , maliciously damaged a 

motor car belonging to of , a resident in [Egypt], by 

thrust ng i Knife into one of the tyres 

No 15 

Charge-Sheet 

The accused, No ,Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Committing an offence against the person of an inhabitant of the country Sec 6 { 3 ){d), 
in xvhtch he was serving , Army Act 

in that he, when serving in [Egypt], at , on , assaulted 

of , an inhabitant of [Egypt] 


No. 16. 

Charge -Sheet 

The accused, No. , Serjeant , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Causing a mutiny in Hts Majesty’s military forces , First 

111 that he, at , on , in his barrack room addressed char 8 e * 

Serjeant , Private , and other soldiers. Sec 7 U), 

Regiment, there assembled, in mutinous language, by advising them not to Anny Act. 
turn out at commanding officer’s parade at 10 o'clock next day, in conse¬ 
quence of which language they, the said Serjeant and Pnvat« 

, and other soldiers of the said Battalion, did not turn out 
for the said parade* 
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Second Endeavourin'; to persuade a person in His Majesty's military forces to join tn 

charg® a mutiny. 

Sec 7(2), in that he, at , on , endeavoured to persuade 

Army A* t Lance Corporal , Battalion, Regiment, to join in a 

mutiny, and not to mount guard, for which duty he, the said Lance Gorporal, 
hid bein duly warned 

No 17 

(Joint Trial ) 

Charge Sheet 

The accused persons, No , Private , Battalion, 

Regiment, and No , Private , Battalion, 

Regiment, soldiers ot the Regular Forces, are charged with— 

A 7 At Joining m a mutiny tn forces belonging to His Majesty's military forces , 
Army Act. |n t jj at they, at , on [or about] , joined in a mutiny by 

combining among themselves [and with other soldieis of the ] 

to resist and offer violence to their superior oihetrs in the execution of thur 
duty 

Note—This charge is equally applicable to the case whirc a sirgle person is charged 


No 18 


See 7(4), 
Army Act 


Charge-Sheet 

The accused, No , Bombardier , Battery, Royal 

Artillery, a soldier of the Regular Forces, is charged with— 

After coming to the knowledge of an intended mutiny tn forces belonging to 
His Majesty’s military forces , failing to inform without delay his commanding 
officer of the same , 

m that he, at , on , having been present in the public house 

known as the Red Lion, where Bombardier , Gunner , 

and other soldiers of Battery, Royal Artillery, m his hearing, agreed 

to cut up and destroy the harness belonging to the said Battery, failed to 
inform his commanding officer thereof 


No 19 

Charge Shelt 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 8(1), Striking his superior officer , being tn the execution of his office, 

Army Act in that he, at , on , struck with his hst in the face Corporal 

, Regiment, who was at the time in command 

of an escort taking soldiers in custody to the guard room 


No 20 

Charge-Sheet 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 8(2), [When on active service] offering violence to his superior officer , 

Army Act m that he, at , on , when checked by Corporal , 

Regiment, attempted to strike the said corporal 


No 21 

Charge Sheet 

Theaccused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec. 8 (2), [When on active service J using threatening language to his superior officer, 

Army Act. m that he, at , on , after having been awarded a punish¬ 
ment by his commanding officer, said to Serjeant , 

Regiment, “TMJ be revenged on you for this, yet ° 
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No 22 

Charge-Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Rtgulir Forces, is rhirgt 1 with— 

Disobeyittg in such manner as to show a wilful dejiance of authority , a lawful 
command given personally by his superior offiur m the execution of his office, 
in that he, at , on , when pasomlly ordered by 

Ciptam , Rigmunt, upon commanding 

officer's parade, to take up his rifle and fill in, did not do so, divesting himself 
at the same time of his waist belt, and si) mg, ‘ I’ll soldier no more, you 
may do what you please ** 

No 23 

Chare r Sheet 

The accused, No , Privat< , Battalion, 

Regiment, i soldu r of thf Regular Fo^ms, is charged with—- 

[When on active seivice] Usobeying a lawful eommanl «uen by his superior 
officer , 

in that he, at , on , did uot leave the regimental institute 

when ordered to do so by Corporal , Regiment 


No 24 


Ui\Ror Shi-et 

The accuse 1, Captain , Battalion, Regiment, an 

officer of the Regular forces, is charged with— 

When concerned in a quarrel , refusing to obey an officer who ordered him into 
arrest , 

in that he, on , m the anh room of the officers' mess 

at , after having quarrelled with and struck I uutenant 

, Regiment, on being ordered into arrest 

by I leu tenant , Regiment, refused 

to obey the order 


No 25 


Ciivrce SurLT 

dhc lccuscd, No , Corporal , Dragoons, a soldier 

of the Regular I orces, is charged with— 

Striking a person m whose custody he was placed , 
in that he, at , on , when placed by Serjeant , 

9th Dragoons, in the custody of Police Constable , struck 

with his waist belt, on the head, the slid Police Constable 


No 26 

Cif \rge-Sheet 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Torces, is charged with— 

Resisting an escort whose duty it was to have him m charge , 
m that he, at , on , while under escort of Private , 

and Private , Battalion, Regiment, 

resisted the escort by kicking and struggling 

No 27 

Charge Shlet 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Breaking out of barracks , 
in that he, at , on , broke out of barracks, when his duty 

required him to be in barracks 

Rote —If the soldier was confined to barracks by any special duty the duty should 
specified, t g , " when a defaulter,” or ” when under open arrest ” 


Slc 9(1) 
Arn»\ Ai t 


Sec 9(2), 
Army A< 


Sec 10(1), 
Army Act 


Sec JO (2), 
Army Act 


Sec 10(3), 
Army Act 


See !0 (4), 
Army Act. 
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No 28 

Charge Sheet 

The accused, No , Serjeant , Hussars, a soldier of 

the Regular Torces, is charged with— 

Sec 11, Neglecting to obey camp orders, 

Array Act m that he, at , on , bathed in the river , above 

camp, contrary to a camp order [No ] dated , directing all persons 

to abstain from bathing in that part of the river 

No 29 

Charge Shtet 

The accused, W R , being a person subject to military law as an officer 
by reason of his accompanying His Majesty’s Forces on active °r rvire in 
[Afghanistan,] and holding a pass entitling him to be tuatid on tin footing 
of an ofheer, is charged with— 

Sec u, Neglecting to obey camp orders, 

Array Act j n that he, on , entered the village of , contrary to a c^mp 

order [No ], dated , directing all persons to abstain from entering 

that village 

No 30 

Charge Sheet 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regulai Forces, is charged with— 

Sec 1211)(a), [When on active service] deserting His Majesty's service, 

Amy Act in that he, at , on , absented himself 

from Regiment, until apprehended at , 

on , by the civil power, on board the steamer , 

which was about to leave the harbour for 


No 31 

Ch4rge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Sec 12(1) {a), [When on active service] attempting to desert Hts Matty's service, 

Army Act in that he, at , on , absented himself from his battalion 

and concealed himself in a back room of a house situate in , 

and when apprehended by the military police on the same day was partly 
dressed iu plain clothes 

Note —In the two preceding charges, if the c oldier was in dtr orders for active snvice, 
the charge, will bo the same, with the substitution of “ under ordfrs for active service ” ica 
" on active service ’ 

No 32 

Charge-Sheet 

The accused, No .Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Sec. 12(1)(a), Deserting His Majesty's service, 

Army Act in that he, at , on , absented himself 

from Regiment, until apprehended by the civil 

power at , on , dressed in plain clothes 

No 33 

Charge Sheet 

The accused, No » Trooper , Dragoons, 

a soldier of the Regular Forces, is charged with— 

Ser 12(1)(a), [When under orders for active service] deserting His Majesty's service, 

Army \ct, in that he, at , on , when under orders for embarka 

tion [for active service] absented himself without leave from the 

Regiment, from the of until 

the of with intent to avoid such embarkation. 
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No 34 


Charge Sheet 


The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Fraudulent enlistment , 

in that he, at , on , when belonging to 

the Regiment, without having fulfilled the conditions 

enabling him to enlist, enlisted into His Majesty’s Regular Forces for general 
service [or for service in the Regiment], thereby obtaining a 

free Hit of necessaries, value 


Sec 13 {!), 
Army Att 


No 35 

Charge-Sheet 

The accused, No , Private , of the 

Battalion, Regiment, a soldier of the Territorial Army when embodied, 
is charged with— 

Fraudulent enlistment, Sec 13(1), 

in that he, at , on , when belonging to the Territorial Army Act 

Army called out on embodiment, without having fulfilled the conditions 
enabling him to enlist, enlisted into His Majesty’s Regular Forces for service 
in the Regiment , thereby obtaining a free kit of necessaries, 

value 


No 36 

Charge-Sheet. 

The accused, No , Trooper , Dragoons, a soldier 

of the Regular Forces, is charged with— 

A ssisHng a person subject to military law to desert His Majesty's service , Sec 14 (1), 
in that he, at , on [or about] , well knowing that Army Act 

Private , Regiment, was about to desert, 

provided him with a suit of plain clothes 


No 37 

Charge-Shfet. 

The accused, No , Trooper , Lancers, a 

soldier of the Regular Forces, is charged with— 

Absenting himself without leave, Sec 15(1), 

in that he, at , absented himself without leave from Army Act 

tattoo roll call on till 7 30 a m on 


No 38 

Charge-Sheet. 

The accused, No , Private , Battalion, Regiment, First 

a militiaman (supplementary reservist) out for training, is charged with— charge 

Absenting himself without leave , Sec 15(1), 

in that he, at , when his battalion was out for training, absented Army Act. 

himself at 9 a m on till 11 15 a m on , 

Losing by mglect his equipment and regimental necessaries , Second 

m that he, at , on or about , was deficient of one charge 

waist belt value four shillings and tenpence, one pair of socks value eight- Sec 24(2), 
pence, one shirt value four shillings, ana one razor and case value fivepence Army Act 

Note— All articles of clothing and neoeseariea issued to a militiaman (supplementary 
reservist) are the pitiptrty of the public, The value of such articles should therefore be given 
In the p*‘t»ciilani *1 the charge, and stoppage* should form part oi the sentence, 



722 


SPrciMEN CHARGES 


Sec 15(2), 
Army Act 


Sec 1=5 (3), 
A any Act 


Sec 16, 
Anny \ct 


Sec 16, 
Army Act, 


Sec 17, 
Anny Act. 


No 39 

Ch\rge Sheet v 

The accuse 1, No , Gunner , Battery, Royal Artillery, 

a soldier of the Regular Forces, is charged with— 

railing lo appear at the place of parade appointed by hts commanding officer , 
in that he, at , oa , when in billet 

at that pi ice tailed to appear at the market square in that town at am, 
the place of parade duly appointed by , his commanding officer 

Note— \Vh*n the charge is laid urder this paragraph it is necc^ary to prove that the 
phee of paradp specified in the particular* is the place appointfd by the C O , ard that the 
hour of such parade has also been appointed When aCO has appoirti d a place ard t me 
for parade* gtneralK, and this has been duly i otificd c o that it i* or cught to be, within 
the knowledge of the accused, it is not ntccssaiy lo prove that the place ard time lor the 
particular parade was notified, prov ded it ccnus within the gei era! < idir 


No 40 

Cn\RGr Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with—• 

When m camp being found beyoni the limits fixcl bv rcgunmtal orders without 
a pass or written leave from his commanding officer , 

in that he, when encamped near Lxctcr, was found on , in 

Topsham, i place bc\ond the limits fixed by rcgimt ntal orders, without a 
pass or written leave from his commanding officer 


No 11 

Charge Siuet 

The accused, Lieutenant , Regiment, an officer of the 

Regular Forces, is charged with— 

Be'iavxng m a scandilous manner unbecoming the character of an officer and 
a gc itleman , 

in that he, at , on , in payment of his mess 

account, gave Mr , the mess man, a chtque for £31 (thirty one 

1 ounds) on Llovds Bank, Ltd , Cox’s and King’s Branch, Army 
Agents, well knowing that he had not sufficient funds in the hands of the said 
Agents to meet the said cheque, and having no reasonable grounds for supposing 
that the aforesaid cheque would be honoured when pic^entcd 

No 42 

Charge Shi lt 

The accused, Captain , Regiment, an officer of the 

Regular Forces, is charged with— 

Behaving m a scvidaloits manner unbecoming the character of an officer and 
a gentleman , 

m that he, at , on , [ or between 

and ], wrote and sent to his commanding officer, Lieut • 

Colonel , Regiment, an anonymous letter in which he 

made use of the following words — 

“ By stopping leave and overworking your officers and men, you make the 
Regiment a hell upon earth Your tyrannical conduct is a matter of general 
remark, and you may rely on it, unless you change, complaints will be made 
against you at the next General’s inspection ” 


No 43 

Charge Sheet 


The accused, Captain , Battalion, Regiment 

an officer of the Regular Forces, is charged with— 6 ' 

When concerned tn the care of regimental money , embezzling the same 
in that he, at , °52 r a ^°» U w 9 w ^ en aa Resident 

of the Mess Committee of the Officers’ Mess, Battalion 

Regiment, he was concerned in the care of regimental money, that ii to 
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say, fifteen pounds, in money received by him for and on account of the said 
Mess from , applied the said sum of fifteen pounds to his own usc r 

with intent to defraud 


No 44 

Charge Siieei 

The accused, Captain , Battalion, Regiment, 

an officer of the Regular Forces, is charged with— 

When concerned m the care of public money, fraudulently misapplying the same, 
in that he, at , on , when a=» officer commanding 

Company, Battalion, Regiment, he was concerned in 

the care of public money, applied twenty pounds, ten shillings, part thereof, 
to his own use with intent to defraud 

No 45 

Charge Sheet 

The accused, Captain , Quartermaster, Royal Army Medical 

Corps, an officer of the Regular Forces, is charged with— 

When charged with the care of public goods , fraudulently misapplying the 
same , 

in that he, at , on [or about] , when 

charged with the care of ten rugs, of the value of the property 

of the public, sold the said rugs to , with intent 

to defraud 


No 46 

Charge Sheet 

The accused, No , Corporal , Royal Army Ordnance 

Corps, a soldier of the Regular Forces, is charged with— 

When concerned tn the care of public goods, stealing the same, 
m that he, at , on [or about] , when as storeman ol 

the stores, he was concerned in the care ot ordnance stores, stole three 

Web Icy pistols value each, part of the said stores 

No 47 

Charge Shelt 

The accused, No , Staff Seijeant , 

Royal Army Service Corps, a soldier of the Regular borces, is charged with— 
When concerned 11 the distribution of public goods , fraudulently misapplying 
the same, 

m that he, at , on when concerned in the 

distribution of coals, public goods, to Battalion, 

Regiment, issued four sacks thereof, weighing two cwt each or thereabout, 
cf a total value of , or thereabout, to , a 

person not entitled to receive them, with intent to defraud 


No. 48 

Charge-Sheet. 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Malingering, 

in that he, at , on , [between 

and ], with the intention of evading his duties as a soldier, 

counterfeited dumbness 


No. 49. 

Charge-Sheet. 

fhe accused, No , Trooper , Hussars, a soldier oj 

the Regular Forces, is charged with— 

Feigning infirmity, 

in that he, at , on , pretended to the Medical Officer 

in charge of troops that he was suffering from a stiff knee which he could not 
bend, whereas, as he well knew, he was not so suffering 


Sec 17, 
Army \ct 


Sec 17, 
Army Act 


See 17, 
Army Act 


Sec 17, 
Army Act 


Sec 18(1), 
Army Act 


Sec. 18(1), 
Army Act. 
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No 50 

Charge Sheet. 

The accused, No t Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

See 18(2), Wilfully maiming himself with intent thereby to render himself unfit for 
Army Act service, 

in that he, at , on , when sentry on No 

Post, Guard, by discharging his rifle wilfully maimed himself 

by blowing off the fore and middle fingers of his right hand, with intent 
thereby to render himself unfit for service 

No 51 

Charge Sheet 

The accused, No , Private , Bittalion, Regiment, 

a soldier of the Regular Forces, is charged with— 

Sec 18(3), Being wilfully guilty of misconduct by meaii'i of which misconduct he delayed 
Army Act the cure of disease, 

m that he, at , on , [between 

and ], when under medical treatment foL syphilitic sores, 

tampered with the said sores by the secret application of , thereby 

delaying the cure of his disease 

No 52 

Charge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, chirged with— 

Sec 18(3) Wilfully disobeying order* by means of which disobedience he delayel the cure 
Army Act! of disease [or infirmity ], 

in that he, at , on , when under medic il treatment for 

ophthalmia refused to submit to the treatment, viz , tin application of lotion, 
deemed advisable to effect his cure, and as such ordered by 
in medical charge of the accused, thereby delaying the cure of his disease 

No 53 

Charge-Sheet 

The accused. No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Sec 18(4), tea ling p ub he money, 

Army Act in that he, at , on , stole two pounds, ten shillings and four* 

pence, public money, from a cash bo* in the orderly room of the 
Battalion, Regiment 

No 54 

Charce Sheet 

The accused, No , Trooper (Lance-Corporal) , 

Hussars, a soldier of the Regular Forces, is charged with— 

Sec 18(4), Stealing public money, 

Army Act. m that he, at , on , when entrusted by Company 

Serjeant-Major , Battalion, Regiment, with 

two pounds, ten shillings, public money, in a sealed envelope, for delivery 
to Captain , fraudulently converted the said money to his own use. 

Note —The particulars of this charge allege stealing as a " bailee ” 

No 55, 

Charge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

First Stealing goods, the property of a person subject to military law , 

charge in that he, at , on , stole a watch, the property of No. 

Sec 18(4), , Serjeant Regiment, a person subject tc 

Army Act. military law. 



SPECIMEN CHARGES 


725 


Receiving, knowing them to be stolen, goods , the property of a person subjeci Seoond 
to military law, charge 

in that ho, at , on , did receive a watch, the property (^^^nvitive) 

of the said No , Serjeant , Regiment, a >ci 

person subject to military law, which he (the accused) knew to have been stolen. 7 

No 56 

Ch vrge-Sheet 

The accused, No , Colour Serjeant (Company Quartermaster Serjeant) 

, Battalion, Regiment, i soldier of the Regular 

Forces, is chained, with— 

Embezzling money belonging to a regiment il mess, Sec 18(4), 

in that he, at , on , h iving as ircasuru of the Serjeants’ Mes^ Army Act 

of the RcgimLnt received from Serjeant , eighteen shillings for 

and on behalf of the said Mess, fraudulently embezzled the same 


No 57 

Charge -Sheet 

The accused, No , Serjeant , Bittalion, 

Regiment, a soldier of the Rcgulr Forces, is charged with— 

Such an offence of a fraudulent nature as is mention*a m paragraph jUc oj Sec 18(5) 
section eighteen of the Army Act, Armv Acr 

in that lie, at , on [or about] , wJien employed as calcier 

of the Serjeants’ Mess, Regiment, with intent to ch fraud, added 

water to a cask oi ale belonging to the stores of the said Mess 


No 5S 

Charc e Shfet 

The accused, No , Serjeant , Battalion, Regimen^, 

a soldier of the Regular Forces, is charged with— 

Such an offence of a fraudulent nature as is mentioned in paragraph five o/sec 13(5) 
section eighteen of the Army Act, Army Act 

in that he, at , on , with intent to defraud, piesented to his 

company commander lor signatuie by lum as correct the Pay and Mess Roll 
for the month of containing an entry purporting to show that a casual 

payment of £ had been made to No , Corporal , on , 

well knowing that no such payment had m fact been made (and thereby 
obtained £ to which he was not entitled) 

No 59 

Charct Sheet. 

flic accused, No , Private , Battalion, Regiment, 

a soldier ol the Regular Forces, is charged with— 

Such an offence of u fraudulent nature as is rr ntior ed ’« paragraph five of 
section eighteen of the Army Act, Army Act* 

m that he, at , on [or about] , with intent to defraud, pre¬ 
sented to Company Serjeant-Major , Battalion, Regiment, 

in support of a claim for marriage allowance, a certified copy of an entry oi 
birth, purporting to relate to him, the accused, in which the date set out under 
the heading “When and where bom’’had been altered from to ,as 

he, the accused, well knew, and thereby attempted to obtain marriage allow¬ 
ance to which he was not entitled 


No bO 

Charge-Sheet. 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Forces, is charged with—- 
Disgraceful conduct of a cruel kind. Sec 13 (5), 

m that he, at , on , cruelly ill-treated a cat by throwing it Army Act 

against a wall 


( 1210 ) 


A A 
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Sec 19, 
Army Act 


Sec 20(1), 
Army Act 


Sec 20(1), 
Army Act 


Se 20 (2L 
Aimy At/ 


Sec 20 (2), 
Army At t 


Sec 22 
Army Act 


No 61 

Charge-Sheet. 

The accused, No , Private , Battalion, 

Regiment, a soldiu of the Regular Forces, is charged with— 

$Vhen on active service] drunkenness , 

in that he, at , on , [when on dut> ( specify duty) 

or having been prov lously warned for duty {specify duty)], was drunk 
Note —If the offender has been warned for special duty, t g , night piquet or in aid of the 
civil power, the nature of that special duty should be stated 

No 62 

Charge-Sheet 

The accused, No , Serjeant , Battalion, 

Regiment, a soldier of the Regular Torces, is charged with— 

When in command of a piquet wilfully releasing, without proper authority , 
a person committed to his charge , 

in that he, at , on , when in command of a piquet 

patrolling the town, without authority released Private , 

Regiment, a person who had been committed to his charge by Provost- 
SerjeaDt 


No 63 

Charge-Sheet 

The accused, No , Serjeant , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

When in command of a guard releasing, without proper authority, a person 
committed to his charge, 

m that he, at , on , when in command of the 

barrack guard, without authority released Corporal , 

Battalion, Regiment, a person committed to his charge 

No 64 

C HARCE SlIEFT 

The accused, No , Corporal , P>attahon, 

Regiment, i soldier of the Regular Forces, is charged with — 

Wilfully allowing to escape a person committed to his charge, 
in that ho, at , on , when in command of an escort 

conducting to , Private , Battalion, 

Rcgmunt, a prison coirn itted to his charge, wilfully allowed the said person 
to escape 

Wc Lpon this charge it is competent for a court martial to find the accused guilty of 
Witnout reasonable excuse, allowing to escape a person ccmmittcd to his charge " See 5b 
(5), Army Act 


No 65 

Charge Sheet 

Hie accused, No , Corporal , Battalion, Regiment, 

t soldur of the Regular Forces, is charged with— 

Wt'hout reasonable excuse allowing to escape a person committed to his charge , 
in that he, at , on , when conducting to his 

battalion, Private , Battalion, Regiment, 

a person committed to his charge [allowed a crowd to assemble round the said 
person without taking icasonable means to prevent it, and thus] peimitted 
the escape of the said person 


No 66 

Charge Sheet 

The accuse 1, No , Trooper , Dragoon Guards, a 

soldier of the Regular Forces, is charged with— 

When in confinement escaping , 

m that he, at , on , when in confinement 

(in the detention barrack) at , escaped 
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No 67 

ClIAkOE SlULT 

The accused, No , Private , Hittilion, 

Regiment, a soldier of the Regular Pojccs, is charged with — 

When in lawful custody attempting to escape , Sec 22, 

in that he, at , on when proceeding under Anny Act 

escort to , broke away from his cscoit aud attempted to 

escape 


No 68 

ClI VROL Sill CT 

The accused, No , Pnvate , Battalion, 

Regiment, a soldi* r of the Regular lorco, is cli irgcd with— 

Making away with by pawning his clothing and regimental tut tisanes , rirsl 

in that he, at , on [or about] , piwncd to , J^rgc 

for the sum of five shillings, one pan of ankle boots, two bri shes and one 
flannel shirt, articles of his clothing, and regimental neceasanes 

Losing by neglect his ilothmg and regimental necessaries, charge 

in that he, at the place md oil *or about] the day afoiesaul, w is deficient (iittiaiuvc) 
of the aiticlcs of his clothing and legimental necessants spicihcd m the first 4 
charge Anu, \ 1 

Note —If the accused ^o’d hs rlolliifp, Ac, tins same can bt used with the 

substitution of ‘ scllug ’ U r ‘puuiiug* 

I he secoi d charge lu uM '»i b be addtd vvhcic tLirc is an} doubt about the proot of the 
pawning or selling b< mg ‘•ul tin it 


No 69 

C H\RCL-SHhh,r 

The accused, No , Pin ate , Battalion, 

Regiment, a soldier of the Regular Iorces, is charged with— 

Losing by neglect his equip it ents , clothing , and regimental necessaries , Se~ M (2), 

in that lie, at , on [or about] , was deficient of on* Aim> Ui 

waist belt, value , one kh iki drill frock, two towels, and two 

pairs oi socks 


No 70 

' Ch\rolSheli. 

The acftisfd, No , Colour Sirjeant (Company Quartirmaster-Serjeant) 

, B Utahn i, Regiment, a oeldier of the 

Regular 1 oicis, is eh u g< d w ith— 

In a document made by tin f t onnnglv making a fraudulent statement, g ec 25 ( 1 ), 
in that he, at , on [ol ibout] , [between Army Act 

and ], in his cap u*it\ as Companv ^uartermaster-Serjiant ot 

Company, Regmnnt, fraudulently entered in his eish iccount lor 

the month ot , 19 , the iollowing item—Washing bills, th u pounds 

four shillings md two pence, whereas the actual miount pud b\ inm in 
respect of such bills was two pounds fifteen shillings and four pence 


No 71 

Charci Nhi tr. 


The accused, Lieutenant , Battalion, Regiment, 

an orficer of the Regular 1 orces, is charged with— 
tn a report signed by him knowingly making a false statement , Sec 25 (1), 

Itl that he, at , on , in the orderly officer’s report signed bv Army Ace. 

him slated that he had turned out the guard at , on , well 

knowing that he had not m fact turned out the guard at that time 

(1210) ▲ A 2 
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Sec 25 (1), 
Army Act 


Sec 25 (I). 
Army Act 


Sec 25 (2), 
Anny Act 


Sec 25 (2), 
Army Act 


Sec 27 fl), 
Army Act 


No 72 

ClIARf E SHLET 

The accused, No , Colour Serjeant (Gooipmv QuarUrmaster- 

Serjeant) , Battilion, RegimuP, i soldier of the Regular 

Forces, is charged with— 

In a pay list of the contents of which it was his duty to ascertain the accuracy 
knowingly making a fraudulent statement, 

in that he, at , on [or aboU] , when acting as pay serjeant 

of Company, Battalion, Regiment, m the 

Pay and Mess Roll of the said Company for the month of , of the 

contents of which it was his duty to ascertain th< accuracy, made an en'ry 
purporting to show that on the a cammI pa\mcnt of £ had been 

made to No , Private , Bittilmn hiRhunt, 

well knowing that such payment had not been made and with intrnt tod» Hand 


No 73 

Charge-Sheet 

The accused, No , Serji mt , Battery, Brigade, 

Royal Artillery , a soldier of the Regular Forres, is chargf d with— 

In a book made by him h,owingly making an omission dilh intent to defraud, 
m that he, at , on |cr about] , whei caterer of the Serjeants’ 

Mess of the Brigade, Royal Artillery , vith intuit to defraud, omitted 

to make an entry in the caterer's daily stock book kept by him recording 
the receipt into the stock of the said Mess of IS gallons of India Pale Ale 
delivered by Messrs on 


No 74 

Charge Siirr r 

The accused, No , Colour Serjeant (Company Quartermaster Serjeant) 
, Battalion, Regiment, a soldici oi the Regular 

Forces, is charged with— 

Knowingly and unlh inUnt to defraud, altering a document which it was his 
duty to preserve, 

m that he, at , on [or about] , when Company Quaitcrrmster- 

Serjeantot Company, Battalion Regiment, he h »d charge 

of a certaindetachi lent monthly pav sheet (Army Fo^m N IolO) for tl c month 
of , with intent to defnud, altered the figures ‘£1 Os Od ' in the 

first payment column o» the said foim set against the several nunes of 
Lance Corporal and Pnvate , and changed the said figures 

in each case into *£2 Os Od ’ 


No 75 

Chuice Sheet 

The accused, No , Coloui Serjeant (Company Quartern*aster-Sri jeant) 

, Battalion, Regiment, a soldier the 

Regular Forces, is charged with— 

Knowingly atid with intent to defraud making away with a document which 1 1 
was his duty to preserve , 

in that he, at , on for about] , with intent to defraud, 

burned the Pay and Mess Roll of Company, Regiment, tor the 

month of , 19 , which it was his duty to preserve 

No 7b 

Chaiu r Shcft 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Making a Jalss accusation against a soldier knowing such accusation to be 
false, 

in that he, at , on , when appearing before Captain 

» Regiment, used language to the effect following, that 

is to say “The Company Serjeant-Major is not fair in taking men foi duty, 
and no one in the company can get on if he does not give him i bribe,’* 
meaning thereby the Company Serjeant-Major of his company 
Regiment, wei 1 knowing the said statement to be false 
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No 77. 

Charge Sheet 

The accused. No , Trooper , Dragoons, a soldier of the 

Regular Forces, is charged with— 

Falsely staling to his commanding officer that he had been guilty of desertion , Sro 27( 3), 
in that he, at , on , stated to , tm Army Act 

commanding officer, that he was a deserter from , well 

knowing such statement to be false 


No 78 

Charge-Sheet 

The accused, No .Private , Battalion, 

Regiment, a soldier of the Regular Torces, is charged with— 

Wilfully giving false evidence iu tn examined on oith before a court-martial , s ec 29 
in that he, at , on , when examined as a witness Army Act 

b* hvo a court martial stated on oath, that Private , 

Rtgnnent, th< person charged before the said court, was in his, the witness’s, 
company m his l> irr u 1 room, at , between 4 and 5pm 

on , well m ow n g 5 tub stnh ment to be false 


No 79 

ClI M Cl Sill 1 T 

The accused, No , Pi ivat* , Battalion, 

Regiment, i oldier of the Rtgul ir I orces, is charged with— 

After having been discharged aith disgrace from a part [parts] of His Majesty's g ec 32 
military forces , enlisting in the Reguhr forces without declaring the circum - Army Act 
stances of his discharge [discharges], 

in that he, at , on , after having been discharged 

with ignominy from , [for misconduct from , 

and on convu tion for felony fiom 1, enlisted in His Majesty’s 

Rt guiar boms for general service [for sen ee in the Regiment], 

without decJanng llic c nuinistano s of ln> disenarge [discharges] 


No 80 

Ch \kcl Sheet 

The accused, No , Private , BUlalion, 

Regiment, a soldier ot the Regular toices, is dinged w ith— 

Waking a wilfully false a Su.tr to a question set faith in V c attestation paper Sec 33 
which nas put to him by or b 1 direction of the justice bcfoie whom he appeared for Army Act 
the purpose of being attested 

m that he, at , on , when he appe irrd before A B , 

a Justice of the Peace [or reciuitnig staff offtcei, having under Section 94 of 
the Army Act the authonty of a Justice of the PeaceJ, for the purpose of 
being attested for general service [or for seivice in the Regiment]— 

to the question put to him, “Have you ever served in the Army 7 ” answered 
“No”, whereas, he had served, as he well knew, m the Regiment 


No 81 

Charge Siilet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Torces, is ch irged with— 

Making a wilfully false answer to a question set forth in the attestation paper 33, 
which was put to him by or by direction of the justice before whom he appeared Army Act. 
for the purpose of being attested , 

m that he, at , on , when he appeared before 

A B , a Justice of the Peace [or recruiting staff officer, having under Section 94 
of the Anny Act the authonty of a Justice of the Peace], for the purpose of 
being attested for general service [or for service in the 
Regiment]—to the question put to him, '* Do you now belong to the Royal 
Navy?” answered “No”, whereas, he was serving, as ha well knew, la 
H MS ** 
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See 33 
Army Act 


Sre 33, 
Anuv Act 


Sec 38(2), 
Army Act 


See 40, 
Army Act 


bee 40, 
Anny JkrJt 


No 82 

C.H VRGE SHEET ^ 

1 lif lCMism No , 1 riv itc , BiLtalion, 

Regiment, i nilit' iman (•■upplemcntaiy n^crviot), out for training, i9 
chaiged with— 

Making a wilfully false answer to a question set forth in tne attestation paper 
which was put to him by or by direction of the justice before whom he appeared 
jor the purpose of being attested 

in that he, at , on. , when belonging to the supplementary 

reserve, when he appealed before A B , a Justice of the Peace [or recruiting 
staff officer, having under Section 94 of the \rm\ \< t the luthority of a 
Justice of thePeae ej, for the purpose of being attebtr d for the supplementary 
reserve, to the qin stion put to him, '‘Do \ou uoa belong to the Army 
Riserve?’’ anowen J “No*', when is he belonged, as he well knew, to the 
supplementary reserve of the Regiment 

Acrftf—If the reseiMSt is not subject io mihluv luv vlei the chuige i* pul erred t 

h rn he should not be charged ui dcr this ction but ‘•Lou'd be diult with by a civil eouit 
a ilu \ V IN, uni lb (1) 10 ei\e 1 f ices A^t, lb82 


No 83 

Chari l Sur.rr 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Folc es, is charged with— 

Making a wilfully false ans c tr to a qiu^hon set /orth in the attestation paper 
which was put to him by or bv direction oj the justice before whom he appeared 
for the purpose of being attested, 

m that he, at , on , when he appeared befon 

\ B , a Justice of the Peace [or recruiting stall ollieci having under Section 
94 of the Army Act the authonty of a Justice of the Peac ej, for the purpose of 
be ing attested foi general service [or for s< i\ u < m the Regiment], 

to the question put to him, “Do you no v belong to the Army Restive 
answeud “No”, whereas he belonged, is he we 11 knew , to the Aimv Reserve, 
end b\ Ins enlistment obtained i lice kit of necessaries, value 


No hi 

ChAKGL SllLLl 

The accused No , Gunner , B ittery, Royal Artillery, 

i soldici of tile Rrgul ir 1 orces, is charged with— 
litemptmg to commit suicide, 

in that lit, at , on , with intent to commit suicide, 

cut his throat with a razor 

No 8a 

Charge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular 1 ones, is charged with— 

An act to the prejudice of good order and military discipline, 
in that he, at , on , when sentry over soldiers 

in custody while employed on I di~i< d U in the barrack yard, impropt rly 
gave to No .Private , Regiment, one of 

the said soldiers in custody, a pipt and come tobacco 


No 8b, 

Cham i Vi it 

The accused, No , luvate , Battalion, 

Regiment, a soldier of the Regular J orces, is charged with— 

Conduct to thi prejudice of good order and military discipline, 
hi that he, at , on , on returning as a soldier in 

custody to tho guard room on remand, said, “What the do I care 

fir Capttia [being the commanding officer of the accused], H« 

tu*> g j iui * oi wo*vU iq that aftwti 
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No 87 

Charge-Sheet 

The accused. No , Private , Battalion, 

Regiment, a soldiei of the Regular Tones, is charged with— 

Conduct to the prejudice of good order and military discipline , ^ ec 

in that he, at , on , became unlit for duty by An * y Act 

reason of previous indulgence in alcoholic stimulants 


No 88 

Charge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forres, i-> charged \ ith— 

An act to the prejudice oj good order and military disc phne , 40 f 

in that he, at , on , mule us< of [or was in possession of] y c 

a document purporting to be i genuine pass [to be signed by J, 

well knowing that it w is not genuine [so signed] 


No 89 

Cii \Rt r Sheet 

The accused. No , Coipftral , Battilion, 

Regiment, i soldier of the Regular 1 orces, is charged with — 

A eglcit to the prejudge of good </ hi and mihtv\ di r iphne> Sec 40 

in that he, at , on , iltarbfing duly warm d by Company nay Act 

Serjeant Major to parade the regiment d defaulters at 3 p m on 

that day, neglected to do so 

Note —This form of charge is appl oule wlic n <1 sohcditnce s rot imputed 

No 90 

Cn\ro Siilet 

The accused, s , Private , Battalion, 

Regiment, a soldier of the Regular lo'acs, is charged with— 

Conduct to the prejuiice of good order and military aisc phne, Sec 40, 

in that he, at , on , was improperly in possession of Army Act 

a pair of boots the propri tv of No Private , Battalion, 

Rt jim ut 


No 91 

Charge Sheet 

The accused, No , Co poi il , Royal Corps of Signals, 

a soldier of the Regular Torces, is charged with— 

Conduct to the prejudice of good order and military discipline , Sec 40, 

in that he, at , on , when on duty as wireless and Army Act 

telephone operator, was asleep 


No 92 

Cii \rge Sheet 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular Forces, is charged with— 

Neglect to the prejudice oj good order and military discipline, Sec 40, 

m that he, at , on , so negligently handled a rifle as to Army Act 

cause it to be discharged and thereby injured his left foot and rendered himself 
temporarily unfit for service 

No 93 

Cuvrgl Sheet 

The accusal, No , Private , Bittalion, 

Regiment, i soldier of the Rcgul lr Foiccs is charged w ith— 

Conduct to the prejudice of good order and military discipline. See 40, 

in that he, at , on [or about] , sent to his commanding Auu> V<d 

officer a document purporting to be a certificate ot Dr of , 

to the effect that he, the accused, was unfit to travel, well knowing the same 
not to be genuine 
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Sec 40, 
Army Act 


No 94 

Charge-Sheet 

I bp 'N'cijwJ Ciptun , Brigade, R 0vai 

ArtiHer), moliuti ol th Rt pillar I oru ■>, i> <ii ir^Mi with- - * 

Neglect to the pnjuane ff good order and mihttry d \?, if>hne t 
m that he, at Utwion the uul t w j JCn ^ 

officer in command of But<i\, Unhide, K<n il Artillery, h e was 
concenter in the Lire of p iblu iiohv, so in Ji uitU performed his duties 
as to be unable to account tu r £ , part of til* sai f money 


^cc 4 1 

\imy Act 


Sec 41, 
Army Act 


(lURGi: S//FLT 

TAc ireustd \ n , Pnvito , IJltUllCHl, 

When 'on ° f thr Iyr, ~ uI jr J ° 1( ‘ * ,s chir# cl with- - 

murdered oneWumantoi, 1 Km’thc East lodw/^X fo& St " ,Ce ' 

No 96 

CllARGI ShcL'I 

The accused, Mo , P..v He (I mu. Coiporal) - Rattal.nn 

Pnva'e Patt-w !p , uni nvfuUy killed No , 

* I attil on, Kcgmiuut 


See 41, 
Army Act 


Sec. 41, 
Army Act 


Sec 41, 

Army \c 


No 97 

CHARGE SllLET 

R^T^oPhe KesulW-horees, i a chared ,t* 

dwelling-house of ' , Wlth .^to i‘Sa jettytttfm the 

No 98 

Charge-Sheet 

The accused. No , Private 

■f-attsswr-* s 

a aio, , 



No 99 

Charge-Shci t 

Iho accused, No , Private PatHl.nn 

Regiment, a soldier of the Tegular Iorets, j, rlnfr 1 ,v,th- 
Committing a civil offence that is to say kousibtu km* n t 
a felony contrary to Section 27 (2) of the Larceny Ut \ 191b l ° COmmt 

m that he, at Barracks, on ' a .a v ' , 

t‘u utermaster's Store of the Battalion ' dd brea ^ and enter the 

intent to commit a felony therein ' Ncgunent, with 

IS appreciate f^^aTukpkhduIdrhM oot ^‘‘ia^taicnriM ?' 1 S d * y ’ a,,d thc chor 6 '- 

specimen charge as tu ci-u* of buildings ) taken place (6« note to prtcedu g 
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No 100 

Charge Sheet 

The accused, No , Private , lltttihon, 

Regiment, a soklior of the Regular bore cs, is charged w ith - 
Committing a civil offence , that ts to s av, robberv with violence cunttarv tc Sec 41, 
Section 23 (1) (b) of the Larceny Act, 1916, Army Act 

m that he, at , on , robbed A Li of a watch and at the 

time of such robbery did use personal violence to the said A B 

No 101 
Charge Shi et 

The accused, No , Bombardier , Battery, 

Brigade, Ro\al lv, a snldxr of the Regi 1 r I >kl 3 , is charged with— 

Committing a civil offence , that is U av, wounding uilh inttul, cont> try to Sec 41, 
Section lb of the Off owes against Vc l’u an let, lhOl, Axn > Act 

m that he, at , on , woui'dc d No , Private , 

Battalion, Regiment, with inti nt to do him grievous bodil\ harm 

No 102 
Charge Sheet 

The accused, No , Pri\ it* , Battdion, 

Rcgimrnt, a sold nr of the Regular 1 ore os, is charged with— 

Committing a ciuil offence , that is to say, common assault, S-c 4!, 

in that he, at , on , assaulti d Mr of \rmy Act 

by striking him w ith a stick 

No 103 
ClI 4KGL SlILL T 

The accused, No , Private , Battalion, 

Regiment, a soldier of the Regular 1 on es, is charged with— 

Committing a civil offence , that is to say , stealing, First chsrgw 

in that he, at , on , stole half a pound of tobacco or Sor 4 b 

there ibout, value , th^ property of Army Act 

Committing a ciul offence, that is to say, receiving stolen gooas , g, 

in that he, at , oil , did receive half a pound of tobacco charge 

or thereabout, value , the property of the s ud , (dtcrnativc) 

knowing the same to have been stolen ^c 41, 

Army Act 

No 104 
Cu \kgl Sheet 

The accust d, No , Pn it* , Battalion, Regiment, 

a soldier of the Regular borres, charged with—- 

Committing a civil offence, that is to say, fraudulent converse of propertx , Sec 41, 
contrary to Section 20 (1) (iv) (a) of the Larceny Act, 1916, Army Act 

m that he, at , on , fraudulently converted fo his own use 

and benefit certain propcrt\ , that’s to s,av, l postal packet iddrtsstd to , 

containing two one pound curn m \ notes entrusted to him by in 

order that he, the accused, might dt liver the same to the civil postal authorities 
for registration and dorp itch b\ post 

No 105 
Charge Sheet 

The accused, No , Private , Battalion, 

Rcgimrnt, a soldwr of the Regular Forces, is charged with— 

Committing a cml offence , that ts to say , obtaining goods by false pretemes, Sec 41 
contrary to Section 32 (1) of the Larceny Act, 1916, Arm, Act 

in that he, at on , \s ith intent to defraud, obtained from 

4 B , a leither attache case of the value of , by falsely pretending 

that he, the accused, was a servant to Captain , Battalion, 

Regiment, and that he, the accused, had been sent by the said 
Captain , to the said A B for the said attachi case, and that he, 

the accused, was then authorised by the said Captain to receive 

the said attach^ case on his behalf 
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Sec 41 
Army Art 


Sec 41, 
Army Act 


See 17. 
Army Act 


Sec 11, 

1 K 1 Act 


See 6, 

Rost rve 
Forces Act, 
1882 


No 106 
Chargi Sheet 

The accused, No , Serjeant , Battalion, 

Regiment, a soldier of the Regular Toices, is charged with— 

Committing a civil offence , that is to say , forgery , 
in that he, at , on for aboutj , with intent to defraud, 

forged the name of Captain to a post office order for four pounds 

two shillings and sixpence [and thereby obtained the sum of four pounds two 
shillings and sixpence] 

No 107 

CllARC E SllCET 

The accused, No , Private , Battalion, Regiment, 

a soldier of the Regular Toices, is charged with— 

Committing a civil offence , that is to say, altering a forged document contrary 
to Section 6 (1) oj the Poigcry 4ct, 1913, 

in that he, at , on [or lbout] , uttered a ceitain forged cheque 

purporting to be a cheque drawn on Bank, limited, Branch, 

tor £ , m favour of , and to be signed by , know mg 

the same to be forged and w ith intent to defraud 


No 108 
Charge SnrET 

The accused [name], is elm id with having, while being No , 

Serjemt, of the Battalion, Regiment, a soldier of the 

Regular Forces, committed the following offence, namely—- 

When concerned in the care of regimental money, fraudulently misapplying 
the same, 

m that he, at , on [or about] , when as caterer ot the 

Serjeants* Mess of the Battalion, Regiment, he was concerned 

in the care of regimental money , to wit, a sum of £ , being the pro< c< ds of 

sale of certain stock sold by him on the , applied £ , 

part thereof, to his own use with intent to defraud 

Note —This form of charge is applicable in ca_es where an offence been commuted by 
a person while subject to military law, and after ho ha ct is<_d to be ‘■o vubjcct he is tried 
by court martial for that offence under the provisions of Section 158 of the Army Act 


No 109 
Chakui Shi et 

The accused, No , Private , Battilion, 

Regiment, 1 soldiu of the 1 1 tutorial ^rmv out for mnual 
tiaming, is charged with— 

After having been discharged with displace from a pail [parts 1 of [Its Majesty's 
forces , enlisting in the 1 etntonal Army i ilhout declaring t)u t mumstames of 
his discharge [discharges], 

in that he, at , on , ifttr having btfen disch irged with 

ignominy [for misconduct, &c ] fiom the Regiment, 

enlisted in the limtorial Armv for slivrl m the Regime nt oi 

, without declaring the circumstances of his disdi irge 

No 110 
CiURcr Siii 11 

The accused, [name], a man belonging to the Armv Reseive, is chaiged 
with— 

Using insulting language to a non commission ed officer acting m the execution 
of his office, and wno would be his superior officer if the accused were subject to 
military law, 

in that he, at , on , when receiving his pay from 

Company Quartermaster-Serjeant , Regiment, said 

to him, “You are a cheat,” or word- to th?t effect 
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No 111 
ChvivGI Sheet 

The accused, No , Pnv ur , Battalion, 

Regiment, a militiaman (supplemental - } reservist) called out for 
annual training, is charged with— 

Absenting himself without leave , See J5, Re¬ 
in that he, at , on , without k i\c lawful!} granted, or sme 1 orcas 

reasonable excuse, filled to appeir tor the annual trlining of his battalion, Ac h 18S2 
and remained absent until appichtndcd b> the civil power at , 

on 


No 112 
Chatw e Sheet 

The accused, [name ], a mm buo,i„mg to the \imy R( serve c ilkd out for 
annual training, is chai ail with - 

Absenting himself without leaic , Sec 15 

in that he, at , on , tne place and time appointed JWrve 

for him to attend, without leave lawfully granted or reasonable excuse, Forces Act, 
failed to appear l 882 
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a PF II SECOND APPENDIX 

(1) —FORMS AS 10 COURTS-M \RTIAL 

(2) —FORMS OF SUMMONS lO WITNESSED 

(3) —FORMS OF OATHS AND DECLARATIONS 


(1)—FORMS AS TO COURTS MARITAL 


Army Form Form of Order for the Assembly of a General or District 
A 47 Court-Maittal. 

orders b\ commanding the 

(Place, date ) 

The detail of officeis u,s mentioned bc ] u>v will assemble at 
on the day of for the purpose of trying by a 

com L-nurtial the accused person [persons] 
named in the margin [ nul such other person or persons as may 
be brought before them 1 * 


Pri SIDi \r 

is appointed pies^lent J 


Mr mblks 


Note —The 
President 
must be 
named 
The mem 
bers and the 
waiting 
members 
may be 
mentioned 
by name, or 
the numbtr 
and ranks 
and the unitf 
to winch 
the\ belong 
may alone 
be named 


Wuiing Members 


JUDOr-ADVOCALE 

has been [or where the convening officer has the 
appointment of a judge advocate, is neieb}'] appointed ludgc- 
advocatc 


The accused will be warned and all witnesses duly require 1 to 
attend 

The proceedings will be forwarded to 
Signed this day of 

A B 


*Jny opinion of the c wen 0 flirt r with respect to the composition 
of the Court (see Army Ml, s 48 (10) and Miles of Procedure 20 
and Z\) should be added hen, thus 

" In the opinion of the convening oflicci, officers of different 

‘ or P s ;J Ie not ’ * lavln fc>' (,llc r cgard to the public service, available ” 
(or as the case may be) 

\The “ unit ,** ih the case of Royal Artillery, is a Brigade, where 
such organisation exists 6 * 

t Add here m the case of either a General or District Court-Martial 
where a eapiatn is appointed president and the officer convening the 
court is not unity the rank of field officer, “ In the opinion of the 
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coiivening olficer a field officer is not, having due regard to the 
public service, available Where it is necessary for an officer 
wider the rank of captain to be appointed president of a District 
Court-Martial, add, “ In the opinion of the convening officer a 
field officer or captain is not, having due regard to the public 
service, available " (See Army Act, s 48 (9) ) 


Form for Assembly and Proceedings of Field General 
Court-Martial on Active Service. 


PROCL1 DI1VGS 

On Active Scivice, this day of 

19 

Whereas it appears to me, the undersigned, an officer in command 
of , on active service 

that the persons named in the annexed Schedule, being subject 
to Military Law, have committed the offences m the said Schedule 
mentioned, 

And whereas I am of opinion that it is not practicable that such 
offences should be tued by an ordinary General Court-Martial, 
■“Land that it is not practicable to delay the tnal for reference to 
a superior qualified Officer] , 

I hereby convene a Field General Court-Martial to try the said 
persons, and to consist of the Officers hereunder named 

*[I am unable to appoint —• 

*(1 Three Officers to form the Court) 

*(2 A Field Officer as President) 

*(3 Three Officers having more than one year s service) 
for the following reasons, namely —] 

President 

Rank Name Regiment 


Members 

Rank Name Regiment 


♦Signed 

Commanding— 


Convening Officer. 


App II 


vriny 1 orm 
A 3. 


A 

Order 
convening 
the court 


♦Omit where 
Convening 
Officer is a 
Commanding 
Officer or is 
of Held 
Rank. 

♦Omit if not 
applicable 


•Must be 
signed per¬ 
sonally by 
the Officer 
actually in 
command at 
the time and 
all altera¬ 
tions in the 
composition 
of the Court 
to be ini¬ 
tialled b? 
hia. 
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B 

Ort incite 
of President 
as to pro¬ 
ceedings 


Schedule 


Number, 
Rank, (a) 
Name and 
Unit of 
accused ( b ) 

0hence 
charged 

! 

Plea * 

Finding, and 
if Convicted, 
Sentence (c) 

How dealt 
with by 
Confirming 
Officer ( d) 







♦Question to be asked of accused if he pleads not guilty (Rule of 
Procedure 39 (A) ) — 

Do you wish to apply for an adjournment on the ground that 
any of the rules relating to procedure before trial have not been 
complied with, and that you have been prejudiced thereby, 
or on the ground that you have not had sufficient opportunity 
for preparing your defence? 

Answer (to be tecordcd on separate sheet tf necessary ) — 


(Signed) 


(Signed) 


Commanding-- 

Convening Officer («) President 

(а) Appointment, acting rank or acting appointment, if any, 
to be stated m brackets after the substantive rank 

(б) Unless unavoidable, not more than three names are to be 
entered on one foim, and in serious cases one only 

(c) Recommendation to mercy, if any, to be inserted in this 
column 

(d) It is not necessary that the Confirming Officer should sign Ins 
name in this column Initials are sufficient 

(e) Must be signed by the same Officer who signs on the first 
page, and all alterations in the first two columns of the Schedule 
to be initialled by him 

I certify that the above Court assembled on the 
day of and duly tried the persons named in the 

Schedule, and that the plea, finding, and sentence in the case of 
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each such person were as staled in the third 
of that Schedule 
I also certify that 

1 Ihe members ot the Court 

2 The witnesses 
*(3 The interpreter) 

* (4 The officers under instruction) 
were duly sworn 


and fourth columns App II 


•Omit if not 
applicable 


Signed this 


day of 


, 19 . 


President of the Court-Martial 


I certify that the terms of A C I 570 of 1918 have been complied c 
With t Certificate 

* i in case of 

Signed this day of 19 dcath 

sentences 


President of the Court-MarLal 


I have dealt with the findings and sentences m the manner d 
stated in the last column of the Schedule, and, subject to what I confima- 
have there stated, I hereby confirm the alxnc findings and tlori 
sentences 


*(I direct that the soldier named m the margin be not com 
nutted to prison until further orders ) 

Signed this day of 19 


Confirming Officer 


•To be 
omitted un¬ 
less, penal 
servitude or 
imprison 
merit having 
been 

awarded, the 
Confirm ng 
Officer eitlur 
has no au 


Promulgated and extracts taken m the case of 
(a) (Dated) (Signed) 

Promulgated and extracts taken m the case of 


thonty to 
commit to 
pnson, or, 
having such 
authority, 
recommends 
suspension 


(Dated) (Signed) 

Promulgated and extracts taken in the case of 

(Dated) (Signed) 

(a) When several cases are promulgated in one unit on the 
same day the officer need onlv sign once 


tSee footnote (b), R P App II, page 762 
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Army boon 
A 3 


Form for Assembly and Proceedings of Field General 
Court-Martial When Troops are not on Active Service, 


Proceedings 


a At this day of 19 . 

Order con Whereas a complaint has been made to me, the undersigned, an 

Court 6 bC Officer in Command of 

m the above-named country, that the persons named in the an¬ 
nexed Schedule, being subject to,Military haw, have committed 
the offences m the said Schedule mentioned, being offences against 
the property or person of inhabitants of, or residents in, the above- 
named country, 


And whereas I am of opinion that it *s not practicable that such 
oilences should be tried by an ordinary General Court-Martial, 
•Omit where *[and that it is not practicable to delay the trial for reference 
officers I a superior qualified Officer ,] 

Commanding 

Officer or is I hereby convene a Field General Court-Maitial to try the said 
Rank 1 * 1 persons, and to consist of the Officers hereunder named 


•Omit if not unable to appoint — 

applicable * ( j Thi ee Officers to form the Court) 

*{? A Field Officer as President) 

*(3 Three Officers having more than one year's service) 
for the following reasons, namely —] 


President 

Rank Name Regiment 


Members 

Rank Name Regiment 


•Must be 
signed per¬ 
sonally by 
the Officer 
actually in 


♦ Signed - 


Commanding - 


uSe.aud Convening Officer 

all altera- 

compositkm [Note—The remainder of this Form and the Schedule air the 
of theCourt same as in the case of Proceedings of a Field General Ccnrt-Mariial 
tudied by mi on Active Service 1 

hta. 
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Form of Declaration for Suspension of Rules under 
Rule of Procedure, 104. 


App II. 

Army Form 
A 49 


In my opinion (/military exigencies, namely (state them / ] 
render it [f impossible] to observe the provisions of rules J discipline ] 

on the trial of " by court-martial 

assembled pursuant to the order of the of jstate the 

rule or rules 

Signed at this day of which cannot 

5 ^ _ be observed 

A B (bee Rule 

[Instruction —This declaration must be signed by the officer whose 
opinion is given, and will be annexed to the proceedings ] 


♦♦Form of Proceedings for Cenera) and District 
Courts -Martial. 


Army Form 
\ 9 

••All printed 


Form of Proceedings oj a General Court-Martial (including some of apphSbi^to 
the incidents which may oucity to vary the ordinary course of pro- theparticu 
cedure), with Instructions fo> the guidance of the Court Sung held 

_-- should be 

N B —The proper Army Forms, to be obtained from Convening Officers, ^initialled 
will be used m accordance with the instructions p y t |j C 

The same Form will be used for district courts-martia 1, and will apply as president 
nearlv as may be, with the substitution of “district” for “general,” and with 
the omission, where there is no Judge Advocate, of all reference to the Judge- 
Advocate 


A 


Proceedings of a General Court-M\r tial, held at 


on the 


day of 

19 by order of 



Commanding 

dated the 

day of 


19 




Presidt nt 



Rank 

Name 

Regiment 



Members 


Rank 

Name 

Regiment 


Trial of* 


- Judge-Advocate 


The order convening the Court, the charge-sheet, and the sum¬ 
mary (or abstract) of evidence are laid before the Court 

[Instruction —All documents relating to the Court, or the matters 
before it, which are intended to form part of the proceedings (such as 
an order respecting military exigencies, or a letter answering any 
question referred to the convening officer) at whatever period of the 
trial they are received should be read m open Court, marked so 
as to identify them, signed by the president, and attached to the proceed- 
mgs] 


9 Here tnserl 
No Rank, 
full Name, 
Refitment, 
and appoint- 
went (tf any) 
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**Hcre insert 
reason . 


Were insert 
Rank, Name 
and 

Regiment 


Mi ere state 
Rank and 
Name, and 
Regiment 
[if any) 

XQuahfhu 
lion *o be 
stated 


Qu stton by 
the President 
to the acc ised 
Answer by 
accused 


The Court satisfy themselves that is not available 

to serve owing to* * 

§ waiting member takes his place as a member of 

the Court 

The Court satisfy themselves as provided by Rules of Procedure 
22 and 23 

Note —Before certifying that the Court have satisfied themselves as prov ided 
oy Rules 22 and 23, the President will, m every case where a Court of Inquiry 
has been held respecting a matter upon which a charge against the accused is 
founded, insert an asterisk after the words “Rules of Procedure 22 and 23/* 
and enter in red ink and sign a footnote at the bottom of the first page of the 
proceedings, to the following effect — 

I have compared the names of the officers who served upon the Court of 

“Inquiry respecting the matter on which the-(first) charge against the 

“accused has been founded, with those of the officers detailed to serve on this 
“Court-Martial 

“('signature of President )“ 

The accused is brought before the Court 

Prosecutor^ 

CounselJ or defending officerf 

At o’clock the trial commences 

The order convening the Court is read and is marked 
signed by the president and attached to the proceedings 

The names of the president and members of the Court are read 
over m the hearing of the accused, and they severally answer to 
their names 

Do you object to be tried by me as president, or by any of the 
officers whose names you have heard read ovei ? 

No [Yes— see variation below ] 

[Instruction — The questions are to be numbered throughout 
consecutively m a single series The letters Q and A in the margin 
may stand for Question and Answer respectively ] 


Variation 

Challenging Officers 

(Rule of Procedure 25 ) 

Answer —I object to 

Question to Accused —Do you object to any other person? 

(1 1 is question must be repeated until all the objections are ascertained ) 
ver — 

L lJ the president is objected to, that objection will be dealt with first, other- 
tue an objection to the junior officer will be disposed of first } 

Objection to the President 

Question to accused —What is your objection to me as president ? 

Tlic accused, in support of his objection to the president, makes the 
following statement (set out) [and calls who states 

(set out)] 

The Court is closed to consider the objection 

Decision —T£e Court disallow the objection 

The Court is re-opened, and the above decision is made known to the 
accused 

or. 
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Decision —The Court allow the objection App II 

The Court is re-opencd, and the above den jon is made known to the 
accused, and the Court adjourn 


Objection to Member 


Question to accused —What is your objection to 
junior officer objected to)? 

The accused in support of his objection tn 
the following statement ( set out) [ami c ills 
{set out)] 

The Court is closed to consider the objection 
Decision —The Court disallow the objection 
The Court is re*opened, and the above dtcision 
accused 


{the 

, makes 
who states 


is made known to the 


or, 


Decision —The Court allow the objection 

The Court is re-opened, and the above decision is made known to he 
accused 

retires 


rresh Member — * takes his place as i number of the Court • Insert 

{7 his only applies uhere there are waiting members of the Court , othenvtse Rank, 
the Court must adjourn ) Name avd 

lie appears to the Court to be eligible and not disqualified to serve on he ^»uni 
this Court martial 

Question to accused —Do }ou object to be tried by 
{the fresh member) ? 

Accused — 

[If he objects, the objection will be dealt tilth in the same manner as the 
former objection ) 

Question to accused —Wliat is your objection to 
(the next junior of the officers objected to)? 

{This objection will be dealt with tr the same manner as the former objec 
tion ) 

The Court adjourn for the purpose of fresh members being appointed 
or. 

The Court is of opinion that, in the interests of justice, and for the good 
of the service, it is inexpedient to adjourn for the purpose of fiesh 
members being appointed, because [here state the reasons ] 

At o’clock on the Court resume their proceedings» 

and an Order appointing another president [or , fresh officers] is read, 
marked and attached to the proceedings 

The Court satisfy themselves with respect to such president [or 
officers] as provided by Rule of Procedure 22 
[Instruction —7 he procedure as to challenging a new president and fresh 
officers, and the procedure, if any objection ts allowed, will be the same 
as above ] 

The president aud members of the Court, as constituted after the above 
proceedings, are as follows — 


President 

» 

Rank Name Regiment 


Rank 


Members 

Name 


Regiment 
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Question to 
accused 

A 

Q 

A 


Quesltor to 
accused 

A 


B 

The President, Members, and Judge-Advocate arc duly sworn 

1 he following officers under instruction are duly sworn 

[Instructions —(1) The witnesses if in Court , other than the pi ose- 
cutor and the accused, should be ordered out of the Court at this stage 
of the proceedings 

(2 ) Also any interpreter and shorthand writer should be now 
sworn ] 

Do you object to as interpret r ? 

Do you object to as shorthand wnfci i 

[Instruction —In case of objection the same procedure w'll be 
followed as in the case of an objection to a member of the Court j 


Chargj -SiiLEr 

The charge-sheet is signed by the president, marked B 2 , and 
annexed to the proceedings 


Variation 

If the accused has elected to be tried instead uj bam; dealt with summ iriJv 
by his commandinq ofjicer 

The prosecutor informs the Court th it the ou u.>od h is elected to lx tried 
by this Court instead of bung dealt with suminanl/ by his com¬ 
manding officer 


The accused is ariaigned upon each chaigc m the above-men¬ 
tioned charge-sheet 

Are you guilty or not gudty of the [first] charge against >ou, 
which you have heard read ? 


[Instructions (1) —Where there is won than ove that go upon win h 
the accused ts arraigned the foregoing question will be asked after 
each chaige (whether aVernahve or not) is read, the number of the 
charge being stated 

(2 ) If the accused pleads guilty to any chaigc, the provisions of 
Rule 35 (b) must be complied with, and the fact that they have bun 
complied with must be reco.did Where there aic alternative chaig'S 
and the accused pleads guilty to the less serious charge the Court , if 
they decide to proceed upon the move serious chaigi, will enter a/t.r 
the plea as recorded " The Court proceed as though the accused h id 
not pleaded guilty to any charge "] 


Variations 

Objection to Charge 
(Ride of Procedure 32 ) 

The accused objects to the charge, o i the giound that ( set out) 

The Court is closed to consider th< u decision 

The Court disallow tne objection [or, the Court allow the objection, 
and igree to report to the convening authority] 

The Court is rc-opened, and the above decision is made known to the 
accused 

The Court proceed to the trial [or, adjourn] 
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Amendment of Charge App II 

{Rule of Procedure 33 (A) ) 

The Court being satisfied that the name (or description) of the accused 
is and not as stated m the cl arge sheet amend the charge- 

sheet accordingly 

or 

{Rule of Procedure 33 (B) ) 

The Court, before any witnesses are examined, con id<i th it, m the 
interests of justice, the following addition to (or omission from or 
alteration in) the charge is required (set out), and adjourn 

to report their opinion to the convening authority 

Plea to tiie Jurisdiction 

{Rule of Procedure 34 ) 

The accused pleads to the general jurisdiction of the Court on the ground 
that (set out) 

Do you wish to give evidence yourscli or produce any evidence in sup- Question to 
port of your pic a 7 *** accused 

Witness is examined on oith 

[Instruction —1 he examination, , oj the, accused, if he wishes i giu? 

evidence, and of the witnesses called by th<. accused and of any witnesses 
called by the prosecutor tn reply, will proceed as direettd below in the 
case of witnesses lo the facts at the tr>al 1 he prosecutor will be en¬ 
titled to reply after all the evidence is given ] 

The Court ib closed to consider their decision 

The Court (a) overrule the plea and decide to proceed with the trial, 
or (b) allow the plea and decide to report t:> the convening authoritv, 
and adjourn, 

or (c) are m doubt as to the validity of the plea and decide to refer 
the matter to the convening authority and adjourn (or make the 
following special decision (s^f out ) and decide to proceed with 
the trial) 

The Court is re-opened, and the ibove decision is made known to the 
accused 

Ihe Court proceed with the trial [or adjourn] 

Refusal to Plead 

{Rule of Procedure 35 {A) ) 

\s the accused does not plead intelligiblv [or refuses to plead] to the 
above charge, the Court enter a plea of not guilty 

Insanity 

{Rule of Procedure 57 ) 

The Court find that the accused (No rank name 

regiment ) is by reason of insanity unfit to take hi* tnal 

Signed at this day of 19 

(Judge-Advocate) (President) 

Plea In Bair of Trial 

{Rule of Procedure 36 ) 

\ccuscd, besides the plea of guilty [or, not guilty], offers a plea m bar 
of trial, on the following grounds (set out) 

What are the grounds of your plea ? Question to 

_”_ _ ( _ the reused. 

Do you wish to give evidence yourself or to call any witnesses in support 
of your plea ? 

Witness is examined on oath 

[Instruction —Ihe examination, &c , of the accused, tf he washes to gue 
evidence , and of the witnesses called by the accused , and of any witnesses 
railed by the prosecutor tn reply , will proceed as directed below in the cast 
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App II °f esses tn the farts at the trial lhc pros utor will be entitled to 

_ reply after all the evidence is given ] 

The Court is closed to consider their decision 

The Court illov, the plea and resolve to adjourn for to proceed to the 
trial oil anothei charge] for the Court overrule the plea] 

The Court is rc opened, and the above decision is made Known to the 
accused 

Ihe Court adjourn [or proceed with the trill on another charge] [or 
proceed with the trial] 


The accused having pleaded guilty to the charge 

the provisions of Rule of Procedure 35 (B) are here complied with 

CC 

pROCLLDIN< jS ON PLEA 01 V.UU LY 

*Tobestruck * [The Court having been re-opened, th- accused is again 
pieaof^Noi br °ught before it, and the charge [cliargi sj to which lie lias pleaded 

Guilty ” has guilty is [are] read to him agaui ] 
been pro _ 

aedeiwith 1 he accused [number ,rank 

name , regiment ] is found guilt} of the 

charge [ all the charges ] 

or The accused [number, ] is found guilty of the 

charge, and is found not gudl\ ot the chaige 

[Instruction— If the trial proceeds upon any chaigc to iJuch 
there is a plea of not guilty, the Cc mt wdl not proceed upon ihe yeco,d 
of a plea of guilty until afU > the finding on that other chaygc t and 
m that case the Court wdl be te-op tied and the charge on which the 
record is guilty must be read to the accused again 

The accused may, m accoidavtc <.oilh Rule 37 (u), make any dute- 
ment he wishes m reference to th* chaygc ] 

The summary for abstract] of ev id -nee is read, marked , 

signed by the president, and attai hed to the proceedings 

[Instruction — If there is no summaty or abstract of evidence, 
sufficient evidence to enable th Couit to cUtiUnme the sentence, and 
to enable the confirming off,u tt to Ai.<w all thr circumstances connected 
with the case, will be takeyi on a sc parole sheet as on a pica of not 
guilty ] 

Quest%onto Do you wish to make any statement in miligitiun 01 pumsh- 
accused ment ? 

A The accused in mitigation of punishment says [or if the state¬ 

ment is m writing, hands tn a written statement, which is read, 
marked , signed by the president, and 

attached to the proceedings] 

[Instruction— If the statement of the accused is not in waiting, 
the material portions should be taken dowyi in the first person, and as 
nearly as possible m his own words 

If counsel or defending officer addresses the court on behalf of the 
accused the material portions of his address should be recorded 

In any case any matter which is requested by or on behalf of the 
accused to be recorded should be recorded, and care must be taken, 
whether a request is made or not, to record every point brought forward 
m mitigation of punishment ] 
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Variations App If 

Alteration or Plea 
[Rule of Ptocidme M (D) ) 

The Court being satisfied from tht stat< mcnt of the accused [or the 
summiry of evident , or otherwise], that the accused did not under - 
• stand the effect or tlic plr i of “guilt\ enters at the loot of page 
“CC” of the pioceedings “Tlu Court consult-r that the accused does 
not understand tht eUcct of his plea of ‘guiltv/ alters the record, 
and enters a pie i of ‘not guilty* ” 

[Induction — 1 he Court will then proceed in respect of this charge as on 
a plea of not guilty J 


Wit si bSFs for Di irscc on Plea of Guilty 
(Rule of Procedure 37 (F) ) 

The Court give permission to the aroused to give evidence himself and 
f or] to call witness s to prove his above statement that f here specify 
tf e statement which i> to be pro - ed ] 

[Instruction —7 he examination , crc ,of witnesses called m pursuance of 
this permission wM proceed m the same manner as on a plea of no* 
Unity ] 


J3D 

Do you wish to give evidence yoai sell or to call any witnesses as Question to 

. , . accused 

to chai acter ? 

[Instruction — The e\ammahon, &*c , of witnesses as to character A 
will proceed as in the case of a witness giving evidence as to the fa^ts 
of tht case ] 


C 

Proceedings on Plea of Not Guilty 

Do you wish to apply for an adjournment on the ground that Question t * 
any of the rules relating to procedure before trial ha\e not been 
complied with, and that you have been prejudiced thereby, or on 
the ground that you have not had sufficient opportunity for 
preparing your defence ? 

[Instruction —This question will only he ashed if the accused 
pleads “ not gviliy J ’ to one or more of the charges If accused 
desires to make an application for an adjournment, the court wM 
hear any statement or evidence which he may desire to adduce m sup¬ 
port thereofand any statement of the prosecutor or evidence m answer 
thereto Such statement or evidence will be recorded, together with the 
decision of the court on a separate sheet of paper attached to the pro¬ 
ceedings and signed by the president of the court ] 

The prosecutor makes an opening address, [or hands m a written 
address, which is read, marked , signed by llie pre ident, 

and attached to the proceedings ] 

[Instruction —Where the address of the prosecutor is not m 
writing, the Court should record so much as appears to them material , 
and the record should be attached to the pi oceedings ] 
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— Tlie prosecutor proceeds to call witnesses 
frrprosccu* * being duly sworn is examined by the prosecutor 

turn 


*Here % tert 
hi* number, 
rank , name, 
teg ment and 
appointment 
{if any), or 
other (lesonp 
tion 


Cross-examined by the Accused [or by Counsel, or Defending 
Officer ] 


Re-examined by the Prosecutor 


Questioned by the Court 


[Instructions —(1 ) The fact that Rule 83 (b) has been complied 
with must be recorded at the conclusion of the evidence of each witness 
(2 ) If the accused, or his counsel, or defending officer declines to 
cross-examine a witness that fact must be rei 'nded ] 


Variations 

Postponement ot t kosb-E\ vmination 
(Rule of Procedure 7(>) 

The Court, at the request of the accused, illow the cross examination 
of the witness to be postponed 

Objeciion to Evidenct or Procedure 

(Rule of Procedure 70 ) 

The accused, [or counsel, or defending offic< r or the prosecutor] objects 
to the following question on the ground that (set out) 

The Court is closed to considei their decision 

lhc Court overrule [or allow] the objection, and the Court is re openeJ 
and the decision announced and the Court proceed with the trial 

Explanation or Correciion of Evidence 

(Rule of Procedure 83 (B) ) 

The witness, on his evidence being read to him, makes the following 
explanation or correction (set out) 

Examined b> the prosecutor as to the above explanation or alteration 


Examined by (or on behali of) the accused as to the above explanation 
or alteration 


The prosecutor and the accused (or counsel or defending officer) decline 
to examine him respecting the above explanation or correction 
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App II 

being duly sworn is examined by the — 
prosecutor nS./t"”'* 

(The examination , &c , of this and every other witness proceeds as m prosecution 
the case of the first witness ) 


Variations 

Extended Sitting of Court 

(Rule of Procedure 64 (B) ) 

The Court think it expedient to continue to sit after six o’clock in the 
afternoon, on the ground that {set out) 

Adjournment 

At o’clock the Court adjourn until o’clock on the 

On the of 19 , at o’clock, the Court 

reassemble, pursuant to adjournment, present the same numbers as 
on the of 

[Instructions—(1) If upon reassembly a member is absent , and his 
absence will reduce the Court below the l <>al minimum , and it appears 
to the members present that the absent member cannot attend within a 
reasonable time, the president or senior member present mil thereupon 
report the case to the convening officer 

(2) If either the president or the Jui^e Advocate is absent, and cainot 
attend within a reasonable turn,, the Coart will adjourn, an l the pr^s lent 
or senior member present, will thereupon report the case to the convening 
authority {See Rules of Procedure 6b and 102 )j 

Absence oi> President or Member 

{Rank —■ Name — Regiment ) being absent 

A medical certificate [or letter, or as U e case may he] is produced, read, 
marked , and attached to the prncteduigs 

The Court adjourn until 

or , 

There being present {not less than the legal m t nimum) 

members, the trial is proceeded with 

An order bearing date , appointing {the 

senior member) president of the Court martial in the place of 
is read, marked , signed by the president, and att tched 

to the proceedings 

The trial is proceeded with 


Examination [cross-examination] of continued 


D 

The prosecution is closed 

Defence 

Do you apply to give evidence yourself as a witness ? ** 

A, 

Do you intend to call any other witness in your defence ? xj 

Is he a witness as to character only ? Q* 
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First witness 
for the 
defence 


*Here *rt 
hts number, 
rark, name, 
regiment, 

and appoint 
men! {if any), 
or otiur 
description 


Second wit- 
nes>jorthe 
dejcncc 


Instructions to the Court 

(i) When the answers to the above questions have been recorded, 
the Court will follow the provisions of Rules of Procedure 40 and 41 
respecting the order of evidence and addresses which is applicable 
to the circumstances of the case 

(u) All addresses by prosecutor, counsel, or defending officer, 
whether recorded by the Court or handed m in writing, will be attached 
to the proceedings m the oyder m which they are made Any address 
ivhich the accused is entitled to make pursuant to Rules of Procedure 
40 (c) (iv) and 41 (a) (i) and (in) will be similarly dealt with Written 
addresses will be read to the Court , marked and signed by the President 

[Whe>c any evidence is given for the defence ] 

The evidence of the accused (and of the witnesses for the defence, 
including witnesses as to character) is recorded on a separate 
page (See overleaf) 

[Instiuction —All evidence given upon oath will be recorded m the 
foVowing form —] 

The accused* being duly sworn states 

(or being examined by counsel or defending ufficer states ) 


Cross-examined by the Prosecutor 


Re-examined 


Questioned by the ( ourt 


[Instructions—(1) The fact that Rule 83 (b) has been complied 
with should be recorded 

(2) If the prosecutor declines to cross examine, that fact must be 
recorded ] 


Variation 

Adjournment to Prepare DLrrNCL 

The Court at the request of the accused (or Counsel or defending officer) 
adjourn until in order to enable him to prepare his 

defence 


being duly sworn is examined by the 
accused (or counsel or def ending officer) 
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Cross examined by the Prosecutor 


App II 


Re examined 


^Jue^tioncd by the Court 


[Iintrin lions—(1) 1 lu fact that Rule S3 (b) has been complied 
with sin uld be recot (led 

(2) If the prosecutor (l r L\ t s to cross-examine, that fact must be 
record < d 

(3) l he evidence of zv tnesses to character <mll be taken in the 
so ,u manner as that o] ZLitnesscs to the fa r ts ] 


(Where the accused does not give evidence upon oath ) 

Ha\ c \ oil an\ tiling to say in your dcicnce ? ouesiw to 

J J ^ J J ihd incused 

the accused in his defence says (see Instruction (1) helved) a 

[or hands in i written address, which is read, marked , signed 
by the president, anel attache d to the procctehngs] 

[Instructions — (1) In this space will be ucoidtd any oial state¬ 
ment or addiess made by the accused in his defence when b» has not 
t*ivcu tvuLnct a a witness (boy any additional address <xhuh he 
is entitled to make , see Insi kuctioiss io titi Court aboie ) 

(2) Ij tin statement of the o~t used is not m writing, and is delivered 
by himself, the material portions should be taken down m the first 
person and as neatly us possible in his own words 

Any matter which is icquedtd by or on behalf of the accused to be 
rccoidcd should be molded, and cari must be taken, whcthei a request 
is made or not, to ictord every point brought foruard in the defence 
or in mittgai'on of punishment j 

\ \ni\iioNs 

Rj ( VLJNO WllXLSSLS 

(Rule of Pwccduit Sh ) 

(1) At the request of the piostcutor (or of the accusal) 

is ncilla! rnd mum d on his foniKi oitli through the President 
(or Jud^c \dvocito) and staua as tollous ( ct out), 

or , 

(2) The juootcutm with h iv< ot th( ( ourt nils (or recalls) 

foi the purpose of rebutting , material statement made by 
a witness for the dcfcnci L tic witm s>s oung dul\ sworn (or on his 
former oath) being examined by the prosecutor states as follows 
< (s#/ out with any cross examination r rt-examination, be ) ( 
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App II (3) The prosecutor calls (or recalls) in reply to the 

witness(es) as to character called by the accused The witness 
being duly sworn (or on his former oath) being examined by the 
prosecutor states as follows (set out with any cross examination, 
re-examination , &c ), 


or, 

(4) The Court in accordance with Rule of Procedure 86 (d) calls (or recalls) 
, who being duly sworn (or on his former oath) states 
in reply to the President (or Judge Advocate) as follows (sr* out ) 

[Instruction —In (1), (2) and (3) witnesses must be called or ncalhd 
before hie closing address of or on behalf of the accused In (4) witnesses 
nay be called by the Court at any time before the finding , in this case the 
accused or counsel or defendin'’ offutr should be given tne opportunity of 
asking further questions tluough the ( ourt } 

Adjournment to Prepare Addresses, &c 

The Court, at the request of the accused, adjourn until 
to enable the accused to pre pare his address 
The Court, at the rr quest of th< proM cutor, adjourn until 
to enable the pLusc cutor to prcpirc his reply 
The Couit, at the request of the Judg*. \dvocate, adjourn until 
to enable mm to pnpire his summing up 


Sp MATING PI 

The Judge-Advocate makes the following summing up [or, if 
the summing up is in writing , hands m a written summing up, 
which is read, marked , signed by the President, and 

attached to the proceedings] , 

or, 

The Judge-Advocate and the Court think a summing up un¬ 
necessary 


♦To be 
struok out 
except in 
whore 
trial ha? 
taken place 
on 4 plea of 
“not 
guilty ” 


* hINDIAG 

the Court is closed for the consideration of the finding 

The Court find that the accused (number, rank, name , icgiment), 

(1) Acquittal on all Charges 

is not guilty of the charge [or, all the charges] [and honourably 
acquit him of the same ] 

The findmg[s] is [are] read in open Court and the accused is 
released 


Signed at , this day of 19 , 

(Judge-Advocate) (President). 

(2) Acquittal on some but not all Charges 

is not guilty of the charge[s] [and honourably 

acquit him of the same], but is guilty of the 
charge [s] 

The findmg[s] of “ not guilty " is [aie] read in open Court 

(3) Conviction on all Charges 

is guilty of the charge [or, all the charges]. 
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(4) Special Findings App. II 

(a) is guilty of the chaigc[s] and guilty of the 

charge with the exception of the words (set out) [or, 
with the exception that (set out)] 

or, 

(b) is not guilty of desertion but is guilty of absence without 
leave 

[Instruction — Any special finding permitted by Rule of Procedure 
44 (d) will be framed as fay as possible in accordance with (a) Any 
special finding allowed by Section 56 of the Army Act, may be 
expressed m accordance ivith (b) ] 

(5) Reference to confirming authority 
(Rule of Procedure, 44 (c) ) 

The Court find as regards the charge that the accused did 
(set out the facts which tne C ourt find to he proved), but doubt whether 
the facts proved slun. the accused to bo gmlty or not of the offence 
charged [or of the offence of (any offence of which the accused might 
under the Army Act legally be found guilty on the charge as laid)] 

They theuforc refer to the confirming authority for an opunon 
and adjourn 

or, 

(Rule of Procedure 44 (g) ) 

[Note — 2 hi s applies only to alternative charges ] 

The Court find that the accused chd (set out such particulars of 
the change as the Court find to be proved ), but doubt whether such 
facts constitute in law the u+h nee stated m the charge 

oi in the charge They therefore refer to the confirm¬ 

ing authority for an opinion and adjourn 

(In citno case \ 

The Court rc-asscmblcs on the clay of 

19 . I lie opinion of the confirming authority is read, marked 

, signed by the president and attached to the pro¬ 
ceedings 

flic Court now find that the accused (number — rank — name — 
regiment) is (the findings to be recorded in the usual manner) 


^6) Insanity 

(Rule of Procedure 57) 

The Court find that the accused (number — rank — name — regt - 
ment) dul the act (or made the omission) which forms the subject 
of the charge [s] but was insane at the time when he did (or made) 
the same 

Proceedings on Conviction 


Before Sentence . . „„ 

J • When the 

•The Court being re-opened the accused is again brought Court fs^ 

before it thjs sentence 

will be struck 
out 


(Ranh — Name — Regiment) is duly sworn 
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App TI 

— Have you any evidence to produce as to the character .and 
?he*P™l\d?nt P artlcll ^ arb of service of the accused > 
a I produce this statement 

The witness hands in the statement, which should be in the 
following form 


Army To m STATEMENT as to CHARACTER and PARTICULARS of SERVICE Of 
13 296 Accustd 


Number — Rank — Name—Regiment , [or 

as the case may be] 

(1) The following is a fair and true summary of the entries in 
the regimental and squadron, troop, battery, or company conduct 
sheets of the accused, exclusive of convictions by a court-martial 
or a civil court, and of cases in which trial has been dispensed 
with — 

Within last Since 

12 months Enlistment 

For , times times 

For , times times 


Number of instances of gallantry oi distinguished conduct, 


or, 

There are no entries in the conduct sheets of the accused 

[Instiuction —If the charge is for drunkenness, the entries for 
drunkenness must be stated separately and dated ] 

(2) The accused has not been previously convicted, 

or, 

The previous convictions of the accused by a court-martial 
or a civil court, and dispensations with trial under A A 73, are 
set out m the schedule annexed to this statement 

(3) The accused is not under sentence at the present time, 

or. 

The accused at the present tune is under sentence for 
beginning on the day of 

(4) The accused has been m confinement, awaiting trial on the 

present charges, for days in uvil custody, and 

davs in military custody, making a total of days in 

custodv, of which days were spent in hospital 

(5) The present age of the accused according to his attestation 
paper is 

(6) The date of his attestation specified m his attestation paper 
is 

(7) The service which the accused is allowed to reckon towards 
discharge or transfer to the reserve is 

(8) The accused is entitled to deferred pay or gratuity in respect 

of service 

(9) The accused is entitled to reckon service 

foi the purpose of determining lus pension, 
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(10) The accused is in possession of or entitled to no military App II 
decoration or military reward [or is in possession of or entitled — 
to (slate any military decoration or reward)] 

(11) (If the accused is a warrant officer) The accused before 
he was made a warrant officer last held the regimental rank 
of 

(12) (In the case of an officer ) The accused holds m the army 

the rank of dated , and in his regiment ' 

[or corps or department] the rank of dated 

(13) The accused has served as a non-commissioned officer 
continuously, without reduction, to the present date — 

Date of promotion 

In the rank of , years 

In the rank of , years 

In the rank of , years 

[Instruction —If any matter in any of the above paragraphs 
cannot be stated from the legimcntal boohs, the paragraph must be 
sh nek through ] 

Schedule 

Of convictions by a court-martial or uvi] court and of cases m 
which trial has been dispensed with of accused, No 
Rank , Name , of regiment 

[or as the case may be ] 

[Instruction — A verbatim extract from the regimental books 
stating these convictions and disptnsaUons with trial must be in¬ 
serted ] 

I hereby certify that the foregoing schedule of convictions and 
dispensations with trial is a true exfract f rom the regimental 
books in my custody 

Signed this day of 

The above statement [with the schedule of convictions and of 
cases in which trial has been dispensed withl is read, marked 

, signed by the President and annexed to the proceedings 

Is the accused the person named in the statement which you have Q Ut mon by 
heard read ? tiu President 

— iti^uer by 
the witness 

Have you compared the contents of the above statement with q 
the regimental books ? 


— A 

Are they true extracts from the regimental books, and is the Q 
statement of entries in the conduct sheets a fair and true summary 
of those entries ? 


- A 


Cross-examined by the Accused [or by Counsel, or Defending 
Officer] 
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App II 


Question to 
the accused 
Answer 


S entenc ~ 


Death 

Penal 

servitude 

for 

Imprison¬ 
ment H L 
(or without 
til )for 


Cashiered 

Dismissed 


Re-examined 


or, 

Tlic accused declines to cross examine this witness 

[Instructions—(1) If any evidence , other than documentary , is 
given the fact that Rule 83 (B) has been complied with will be recorded 

(2) Any further question will be put and any evidence produced 
which the Court require as to any point respecting the character and 
service of the accused on which the Court desue to have information 
for the purpose of their sentence 

(3) A t the request of the accused, or by the direction of the Com t, *he 
regimental books , or a certified copy of the material entries tfnrtm, 
must be produced for the purpose of compart son with the statemt nt 

The accused is entitled to call the attention of the Court to any 
entries in the regimental books, or m the certifn d copy above mentioned, 
and to show that they are inconsistent with the statement 

When all the evident e on the above ; latters has been given, the 
accused may addi css the court thereon 

(4) If by reason of the nature of the snvice of the accused in a depart- 
mentdl corps, or otherwise, the finding of the Court rendtvs him l 1 able 
to any exceptional punishment, m addition to that to be awn*did 
by the Court , the prosecutor must call the attention of the Court to die 
fact , and the Court must enquire into the nature and amount o] that 
additional punishment ] 

Do you wish to address the Court 1 


The court is closed for the consideration of the sentence 


V 


br NTi NCE 

[Instruction— I he provisions of Sections 44, 182 and 183 of the 
Army Act must be carefully attended to by the Court m parsing 
sentence ] 

Ihe Court sentence the accused (No — Rank — Name—Regiment ) 
[Instruction —The sentence is to be marginally noted m every 
case ] 

In the case of an officer — 

(a) *f to suffer death by being shot [hanged] 

(b) to suffer penal servitude for the term of yeais [c r 

for life] 

(c) to be imprisoned with hard labom [without hard labour] for 
[Instructions —(1) As to the term of imprisonment see below in 

the case of a soldier 

(2) A sentence of cashiering should precede a sentence oj imprison 
ment or penal servitude ] 

(d) to be cashiered 

(e) tojbe dismissed from His Majesty's service 

t At to communication to accused person* upon whom seuteucc of death has bee i pusstd 
see footnote (b) pd p 762, 
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App II 

Forfeiture of 

, „ scnwri1\ of 

m his corps as rank 


superior to his regimental 


(/) [Where the officer's ai my tank is 
rank ] 

to take rank and precedence as 

if his appointment to that corps bore date the day of 
, and to take rank and precedence in the Army 
as if his appointment as bore date the 

day of 

or, 


to take precedence in the rank held by him in Ins corps as if his 
name had appeared [a specified number of] places lower in 
the list of his corps, and in the rank held by him m the 
Army as if his name had appeared [a specified number of] 
places lower in the list of the Army 


[Or, where the officer's army and regimental rank are the same ] 
to take rank and precedence m his corps and in the Army as if 
♦ his appointment as bore date the day of 


or, 

to take precedence in the rank held by him in his corps as if Ins 
name had appeared [a specified number of] places lower in 
the list of his corps and in the rank held by him in the 
Army as if his name had appeared [a specified number of] 
places lower in the list of the Army 
[Or, tvhere the officer has no regimental rank ] 
to take rank and precedence in the Army as if his appointment 
as m the Army bore date the day of 


or, 

to take precedence in the rank held by him, as if his name had 
appeared [a specified number of] places lower in the list 
of the Army 

[Instruction — In each case the form may be varied so that the 
Court may exercise the power under the Army Act, s 44 (/), and Rule 
of Procedure 47 of sentencing to forfeiture of seniority either in the 
corps, or m the A rm v, or in both ] 

(g) to forfeit service for the purpose of promotion ^tc/for^pro 

instruction — This applies only m the case of an officer whose mot™* 

promotion depends upon length of service, and a sentence can be 
inflicted in respect of all or any part of his service ] 

(h) to be reprimanded [or severely reprimanded] ^severe d 

repnrratul 

(j) to be put under stoppages of pay until he has made good the stoppages 
sum of m respect of or [and] 

until he has made good the value of the following articles, 
viz, 1 value . 1 value 

, &c 

In the case of a soldier — 

(£)f to suffer death hv being shot [hanged] Death, 


t As o communication to accused persons upon whom sentence of death has been passed 
-ee footnote ( b) on p 7S- 

tfJIO) 13 9 
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App. II. 


Penal servi¬ 
tude for 

Jmpt H L 
(or mthout 
H L) for 

Detention fo> 

Field punish 

ment 

for 


Discharged 

unth 

ignominy 

Dismissed 


Forfeiture of 
teniority, and 
reduction 


fined l s d 
Stoppages 


Forfeiture 
rf pay 


(/) to suffer penal servitude for the term of years 

[or for life] 

(m) to be imprisoned with hard labour [without hard labour] for 

(n) to undergo detention for 

(o) to suffer field punishment for 

[Instructions —(1) If a person charged is at the time of sentence 
undergoing imprisonment or detention under a former sentence , a 
new sentence of imprisonment or detention must not exceed such a 
term as will make up a period of two years from the date of the former 
sentence 

(2) In the case of a non-commissioned officer , a sentence of reduc¬ 
tion to the ranks should precede a sentence of penal servitude, imprison¬ 
ment, detention, or field punishment, although those sentences neces¬ 
sarily involve a reduction to the ranks 

Where, for any reason, a court consider that a sentence of reduction 
to a lower rank m the case of a N C O would be too severe a sentence, 
they can sentence the offender to forfeiture oj seniority of rank ] 

(p) to be discharged with ignominy from His Majesty's service 

(, q) [if belonging to the tcriitonal aimy] to be dismissed from His 
Majesty’s service 

(r) [if a non-commissioned officer] * 

(1) to take rank and precedence as if his appointment to the 

rank of bore date or 

(2) to be reduced to the rank of serjeant, or 

(3) to be reduced to the rank of corporal , or 

(4) to be reduced to the rank of bombardier , or 

(6) to be reduced to \a lower grade 1 or to be reduced to the 
ranks or 

(6) to be repimianded or severely reprimanded 
( 5 ) to be fined 

(0 to be put under stoppages of pa\ until he has made good the 
sum of in respect of or [and] until 

lie has made good the value ol the following articles, 
viz, value , value , 

Sec 

(u) to forfeit all ordinal y pay for a period of 
(w) to forfeit [state number or all] good conduct-badge 

[or badges] with the pay attached thereto 
to forfeit deferred pay in respect of [all or calendar 

months or years] previous service 
to forfeit [all or years, or calendar 

months] past service for the purpose of determining 
pension 

[Instructions —(1) An offender may be sentenced to all or any 
of the above forfeitures 


* A lentcnce of reduction from or to an acting or lance rank ia voul , e e , a sentence on t 

eofpwrftl to bfl fftdvMd to luo«*oofporal, or on a lanw-oorporal to Ur reduced to the rank*, 
ii void soe A,A. 1S3 (3) and not# e, 
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(2) In the case of a warrant officer, a district court-martial mus. App II 
use one of the following forms either m lieu of, or m addition to, — 
such of the foregoing forms as relate to forfeitures, fines and stoppages , 
a general court-martial may use them in lieu of, or m addition to, 
the foregoing forms, see A A , s 182 (2) ] 

(x) to be dismissed from the service, 

or, 

(y) To be reduced in the list of his rank as if his appointment 

thereto bore date the day of 

or, 

To be reduced to an inferior class of w arrant officer , that is 
to say, to 

or, 

(z) To be reduced to [a lower grade ] ; 

or, 

(zz) [If he was originally enlisted as a soldier, but not otherwise ] 

To be reduced to the ranks, 
or, 

(zzz) To be reprimanded or severely reprimanded 


Recommendation to Mercy 

The Court recommend the accused to mercy on the ground that 
(set out) 

The Court recommend that of the service for¬ 

feited under section 79 of the Army Act shall be restored on the 
ground that (set out) 

Signature. 

Signed at , this day of 19 . 

(Signature) (Signature) 

Judge-Advocate President 


Revision Rnwn 

At , on the day of at 

o'clock, the Court re-assemble by order of for 

the purpose of re-considering their 
Present, the same members as on the 

[Instruction — If a member ts absent and the absence will reduce the Court 
below the required minimum, or if he is the president, and it appears to 
the members present that such absent member cannot attend within a 
reasonable time, the president, or, in his absence, the senior member 
present , shall thereupon report the case to the convening officer J 

The letter [order or memorandum] directing the re-assembly 
of the Court for the revision, and giving the reasons of the confirm¬ 
ing authority for requinng a revision of the finding [finding and 
sentence] [or sentence] is read, marked , signed by the 

president, and attached to the proceedings 


( 1210 ) 


BB* 
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App II The Court having attentively considered the observations of 
— the confirming authority, and the whole of the proceedings 

(a) do now revoke their finding and sentence, and find 
and sentence the accused to 


or, 

(6) do now revoke their sentence, and now sentence the accused, 
8cc , <£c , 

or, 

(c) do now respectfully adhere to their sentence [or finding and 
sentence] 

Signed at , this day of 19 

Judge-Advocate President 


Confirmitton 


Confirmed, 


Coniirm vtion 
or, 


I vary the sentence so that it shall be as follows 
and confirm the finding and the senttiuc as so varied, 


or, 

I confirm the finding and sentence of the Court, but mitigate 
[remit, or, commute ] 

or, 

i Where the confirming officer deques partly to reserve his confirm¬ 
ation ] 

I confirm the finding of the Com t on the and 

charges and reserve for confirmation by superior 
authority the finding on the and 

charges, and the sentence , 

or, 

I confirm the findings of the Court, but reserve the sentence for 
confirmation by superior authorit} , 


or, 

I confirm the findings of the Court and the sentence of the t ourt 
as to , and reserve the sentence so far as it 

for confirmation by superior authority , 

or, 

[Where the finding is not confirmed ,] 

Not confirmed [the reasons for non-confirmation may be stated] 

or, 

[Where a plea m bar of trial had been offered under Rule of Pro¬ 
cedure 36.] 

The finding of the Court that the plea in bar of trial is proved 
lor not proved) is confirmed (or not confirmed), 

or, 

[Where the Court find that the accused is unfit by reason of insanity 
to take his Inal or that he was insane at the time when he did the act 
or made the omission charged against him ] 
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Confirmed [or not confirmed] 

Signed at , this day of 19 

[Signature of Confirming Authority) 

[Instruction — Any remarks of the confirming authority should 
be separate from and form no part of the procec dings 1 he confirming 
authority will m no case comment upon a finding of “ not guilty,” 
or upon the inadequacy of the sentence ] 


Promulgation 

Promulgated and extracts taken at , this 

day of 19 

[Signature of officer m chaigt of documents) 

[Instruction —Proceedings which are not confirmed must be 
promulgated ] 

(2)—FOKMS OF SUMMONS 10 W1INESSES 

(a) In the CAsr or a Summary or Evidence 
To 

Whereas a charge oi having committed an offence triable bv 
court-martial lias been preferred before me against (number, rank , 
name, unit) and whereas I ha\c directed a summary of the 
evidence to be taken in writing at (place) on the day of 
at o'clock in the noon 

I do hereby summon and require you (name) to attend as a 
witness at the said place and hour (and to bnng with you the 
documents hereinafter mentioned, vi/ ). 

Whereof \ou shall fail at your peril 

Given under my hand at on the 

day of 19 

(Signature) 

Commanding Officer of the Accused 


(6) In the casl oi a Court-Martial 
To 

Whereas a court-martial has been ordered to 

assemble at on the day of 

19 , for the trial of , of the 

regiment, I do hereby summon and require you A 
B to attend, as a witness, the sitting of the ^aid 

Court at on the day of 

at o'clock in the forenoon [and to bring with you 

the documents hereinafter mentioned, namely, ,] 

and so to attend from day to day until you shall be duly discharged, 
whereof you shall fail at your peril. 

Given under my hand at on the day of 

19 . 

(Signature) 

Convening Officer [or Judge-Advocate 
or President of the Court] 


App II 


Army Form 
A 12 


Army Form 
A 13 
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H (3)—FORMS OF OATHS AND DECLARATIONS. 

OATHS 

President and Members (a) 

I swear by Almighty God that I will well and truly try the 
accused [or accused persons] before the Court according to the 
evidence, and that I will duly administer justice according to the 
Army Act now m force, without partiality, favour or affection, and 
I do further swear that, except so far as may be permitted by 
instructions of the Army Council for the purpose of communi¬ 
cating the sentence to the accused, (6) I will not divulge the 
sentence of the Court until it is duly confirmed, and I do further 
swear that I will not on any account at any time whatsoever 
disclose, or discover the vote or opinion of any particular member 
of this court-martial, unless thereunto required m due course of 
law (c) 

Judge-Advocate [ d ) 

I swear by Almighty God that I will not, unless it is necessary 
for the due discharge of my official duties, divulge the sentence of 
this court-martial until it is duly confirmed , and that I will not 
on any account, at any time whatsoever, disclose or discover the 
vote or opinion of any particular member of this court-martial, 
unless thereunto required in due course of law 

Officer under Insi ruction ( d ) 

I swear by Almighty God that I will not divulge the sentence of 
this court-martial until it is duly confirmed , and that I will not 
on any account, at any time whatsoever, disclose or discover the 
vote or opinion of any particular member of this court-martial 
unless thereunto required m due course of law 

Shorthand Writer ( d ) 

I swear by Almighty God that I will truly take down to the best 
of my power the evidence to be given before this court-martial 
and such other matters as may be required, and will, when required, 
deliver to the Court a true transcript of the same 

Interpreter ( d ) 

I swear by Almighty God that I will to the best of my ability 
truly interpret and translate, as I shall be required to do, touching 
the matter before this court-martial 


(а) See A A 52 (1) and note, and R P 26 

(б) The words “ except so far as may be permitted by instructions of the Aimy Council for 
the purpose of communicating the sentence to the accused ” have regard only to commumca 
tion to accused persons upon whom sentence of death has been passed, and the instructions 
of the \rmy Council in the behalf stated are contained in Army Council Instruction 570 of 
1918, and are as follows — 

" When a court-martial upon conviction passes a sentence of death upon any officer or 
soldier, at the conclusion of the trial the; president will cause to be forthwith trans 
nutted to the accused under sealed cover Army Form A 3996, duly completed and 
signed by himself The president will attach to the proceedings a certificate 
signed by himself and dated, stating that these instructions have been complied 
with ” 

For specimen form see p 795 

M The qualifies tion “ unless thereunto required in due oourse of law ” only applies to such 
ases as those where members of the court are charged individually with partiality or bribery, 
Uid thus m a court of justice it would or might, be necessary to make disclosures regarding 
ndi vidua! votes to the court trying members so charged 

(A See AJL 52 (2) and RJ> 27 
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Witness (a) App II 

I swear by Almighty God that the evidence which I shall give 
before this Court shall be the truth, the whole truth, and nothing 
but the truth 


Manner of Taking the Oath (6) 

A person taking the oath will hold the New Testament, or, in the 
case of a Jew, the Old Testament, m his uplifted hand and will 
say or repeat the oath after the person administering it 

SOLEMN DECLARATIONS (c) 

The form of declaration wall be the same as the form of oaths 
except that for the words " I swear by Almighty God ” will be 
substituted the words “ I (name in full) do solemnly promise and 
declare " , and that the words “ solemnly promise and declare " 
will be substituted for the word “ swear ” wherever it occurs 


MEMORANDA FOR THE GUIDANCE OF OFFICERS 
CONCERNED WITH COURTS-MARTIAL 

Ihe following memoranda as to courts-martial are intended for Memonnda 
the guidance of commanding and convening officers and others 
with a view to securing uniformity of practice and to avoiding 
some common mistakes 

These memoranda do not form part of the Appendix to the Rules 
of Procedure 


Commanding Officers 

1 A commanding officer will take care that an accused person 
is not detained in custody beyond 48 hours without the charge 
being investigated, unless investigation is impracticable, in whi9h 
case a report will be made to the officer to whom application to 
convene a court-martial would be made (R P 2) Should the 
accused remain in custody for a longer period than eight days 
without a court-martial for his trial being ordered to assemble, 
the commanding officer will send a special report to the convening 
officer as above, stating the necessity for further delay A similar 
report will be sent every eight days until trial is ordered (A A 45 , 
R P 1) These reports must be submitted irrespective of whether 
or not the delay in convening the court-martial rests with the 
convening officer 

2 Before applying for the trial of an offender a commanding 
officer should satisfy himself— 

(a) That the accused is subject to military law and is charged 
with an offence which is an offence against the Army 
Act, 


(а) See A \ 52 (3) and R P 82 

(б) See ilso R P 30 as to swearing a person in the form and manner in which an oath it 
usually administered in Scotland, or according to the form of his religion 

[c) Sec A A 52 (4) and R P 28 
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( b ) That the offender is not exempt from trial under the 

provisions of A A 161 , 

( c) That the offence is not one of those referred to in I\ R 547, 

which he can himself dispose of without reference to 
superior authority, or, if it is one of those offences, that 
from its gravity, or from the previous character of the 
accused, he ought not to deal with it on account of the 
inadequacy of his powers of punishment, 

(d) In cases of drunkenness, that A A 46 (3) and K R 575 

do not require him to deal with the case himself , 

(e) That the evidence justifies the trial of the offender on the 

charge , 

(/) That the charge is properly framed under the appropriate 
section of the Army, or other, Act, 

{£) That when once an accused has elected to be tried upon the 
charge as read out to him from the guard report, it is in 
no circumstances added to or increased in gravity (see 

_KR 549 (£>)), 

{h) .that an officer had given the accused a copy of the 
summary (or abstract) of evidence as soon as practicable 
after he had. been remanded for trial, and that his rights 
as to preparing his defence and of being assisted or 
represented at the trial had been explained to him by 
that officer (see R P 14 (B)) 

3 When making application foi the trial of the offender, the 
commanding officer should satisfy himselt that the following pro¬ 
visions are complied with — 

(a) The application for trial (A F B lib) must be accom¬ 
panied by all necessary documents as therein specified, 
and the medical officer's certificate at the foot com¬ 
pleted , the application should ordinarily be submitted 
within 36 hours after the accused has been remanded 
for trial (R P 5) , 

(fc) The name of the officer to act as prosecutor must be 
stated on the application , 

(c) If the accused has elected to be tried under A A 46 (8), 

the fact must be clearly stated on the form of applica¬ 
tion for trial , 

(d) The information required as to officers who have investi¬ 

gated the case, or sat on a couit of inquiry, must be 
given with great care 

(e) The application must be signed by the officer in actual 

command of the offender’s unit, 

(f) The charge-sheet must be signed by the officer in actual 

command of the unit to which the accused belongs, and 
should state the place and date of signature , 

(g) Sufficient space should be left at the foot of the charge- 

sheet for the orders of the convening officer to be entered 
The place and date should be entered by the officer 
signing the orders (see p 714), 

(h) The section of the Act under which each charge is framed 

should be entered in the margin (in red ink), opposite 
the charge to which it refers , 
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{%) If the accused has elected to be tried instead of submitting 
to a summary award, it should be so stated (in red ink) 
at the top of the charge-sheet, a 

(]) When it is intended to prove any facts in respect of which 
any deduction from the ordinary pay of the accused can 
be awarded in consequence of the offence charged, those 
facts must be clearly shown in the particulars of the 
charge , 

(k) When part of the evidence is documentary, the statement 
of the witness made on producing the documents should 
be included m the summary, such statement must 
identify the accused as the person to whom the docu¬ 
ment refers or relates , 

(/) A statement of evidence as to facts should commence by 
recording the place, date, and time (if material) to 
which the evidence refers , 

(m) All irrelevant, hearsay oi otherwise inadmissible state¬ 

ments should be eliminated from the summary , 

(n) Written statements from witnesses not actually called 

must be signed and certified as required by RP 4 (G) , 

(o) At the close of the evidence of each witness who is not 

cross-examined by the accused, it should be noted that 
“ accused declines to cross-examine ” , 

The evidence of each witness must be signed by him , 
The record of any statement made by the accused should 
be prefaced by a note that he was formally “cautioned ”, 

(r) A statement that the requirements of R P 4 (C), (D), (E) 

have been complied with should be entered at the end ol 
the summary of evidence and signed by the officer taking 
the evidence l he place and date should be stated , 

(s) The convening officer must be informed whether or not 

the accused desires to have a defending officer assigned 
to represent him at the trial , 

(/) Where the charge is for deficiency of kit, unless A F B 115 
is to be produced in evidence, the fact that the accused 
has been at some time previously in possession of a com¬ 
plete kit, or of the articles alleged to be deficient, the 
date and place of discovermg any subsequent deficiencies, 
and the fact that none of the articles have since been 
recovered, should be included m the summary of 
evidence Any articles recovered will, of course, be 
omitted from the charge, 

(j() A F B 296, by whomsoever produced, is to be signed by 
the officer having the custody of the books from which 
it is compiled In preparing this form, minor offences 
may be grouped as “ miscellaneous ” , offences of the 
same class as that being charged should always be 
shown in a separate group , 

i) Where A F B 115 is to be produced, it must be similarly 
signed. The original declaration of the court of inquiry 
(on A F A 2), even if m existence, is not admissible m 
evidence nor is A F B 115, unless the entry m AJB 
161 (of winch it is a certified copy) purports to have 
been signed by the officer in actual command of the 
accused's unit , 
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(w) It should be noted that a “ descriptive return n (A F 
O 1618) is only admissible as evidence of matters therein 
stated as facts, c g , that the accused was arrested on a 
particular day It is not evidence of the date when his 
absence began, which must be proved by a witness 

4 After trial has been ordered the commanding officer must 
satisfy himself that the following provisions have been complied 
with — 

(a) The accused must be warned for trial not less than 24 
hours before the court assembles , 

(&) The accused must be informed by an officer of every 
charge on which he is to be tried, must be given a copy 
of the charge-sheet and of the summary of evidence, and 
(if he desires it) informed of the ranks, names and corps 
of the officers who arc to form the court as well as of 
any waiting members, 

(c) The accused must be informed that on his giving the names 

of any witnesses for the defence, reasonable steps will be 
taken to procure their attendance , 

(d) The accused must be afforded proper opportunity for pre¬ 

paring his defence, > 

( e ) No officer of the unit to winch the accused belongs may be 

detailed as a member of the court who is ineligible or 
disqualified to serve under the provisions of R P 19 , 
(/) In the case of a joint trial, the accused persons should be 
informed of the intention to try them together, and of 
their right to claim separate trials if the nature of the 
charge admits of it, 

(g) The accused must be seen by a medical officer on the 
morning of each day the court is ordered to sit for his 
tnal 

5 After confirmation the commanding officer must see that the 
following provisions are complied with — 

(a) The proceedings, whether confirmed or not, must be pro¬ 

mulgated as laid down in K R 668 , 

(b) 'I he record of the promulgation must be entered on the 

proceedings in the form shown on p 761, and extracts 
recorded in the regimental books, 

(c) I he proceedings must be returned without delay to the 

proper authority after promulgation 

Convening Officer 

6 Ihe convening officer, in addition to satisfying himself as 
regard , paras 2 and 3 (above), will ensure — 

(a) That in the case of all trials by general court-martial at 

home stations, and in all cases of fraud (except simple 
theft) and indecency committed at home stations, the 
charge-sheet and summary (or abstract) of evidence are 
submitted to the JAG before tnal is ordered Q 

(b) That he holds the necessary warrant empowering him to 

t c in one the description of court v Inch he desires to 
convene; 
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(c) That the court which he has decided to convene is pro¬ 
perly composed in accordance with the Army Act (and 
see R P 20-21), « 

{d) That no officer is detailed to serve on the court who is 
ineligible or disqualified under the Army Act (and see 
RP 19*). 

(e) That at home stations application is made to the JAG 

for the appointment of a judge-advocate m all cases 
where such an appointment is legally required or is 
desirable It is open to him to submit with lus appli¬ 
cation the name of a person whom he recommends for 
appointment, 

( f ) That the president is named m the convening order and 

that the other officers detailed to serve are stated 
therein either by name or by the units from which they 
are to be drawn , 

(g) That the convening order is signed by him, or by an officer 

of his staff authorised by usage of the service to sign 
his orders , 

[N B —In the case of a field general court-martial, the 
convening officer must himself sign the convening 
order ] 

(h) That the order for trial at the foot of the charge-sheet is 

signed by him, or by an officer of his staff signing “ for ” 
him 

7 A special certificate must be inserted in the convening order 
in the following cases — 

(а) Where an officer of the prescribed rank is not available as 

president (see A A„ 48 (9)) , or 

(б) WTiere, for the trial of an officer, officers of equal or 

superior rank to the accused are not available (see 
R P 21 (B)) , or 

(c) Where it is not practicable for a court-maitial to be com¬ 
posed of officers belonging to different corps (see R I 
20 (A)) , or 

(( d) Where the necessary number of military officers is not, or 
could not be made, available (see A A 48 (10)) , or 
(e) Where it is not practicable to appoint an officer of the 
Supplementary Reserve or of the Territorial Army to 
serve on a court-martial for the tnal of an offender 
belonging to those branches of the service respectively 
(see R P 20 (B)) 

If it becomes necessary for a convening officer to avail himself 
of the services of officers of another command for court-martial 
duties, he will apply to the command concerned asking for the 
names of officers to compose the court, and these names will be 
inserted in the convening order The command which furmshes 
the officers should then insert m the command orders an order to 
the effect that " the undermentioned officers have been placed at 


• For instance, if the accused is charged with embezzling money belonging to the officers’ 
mess of a particular unit, he will be careful to see that oo officer of that unit is detailed 
to sit on the court martial 
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the disposal of the Commander, th Brigade for & 

may be) for duty at a court-martial to assemble at IpiaceJ on 

[date] " 

8 Where the convening officer or tilt senior officer on the spot 
considers that military exigencies or the necessities of discipline 
render it impossible or inexpedient to observe any of the Rules of 
Procedure referred to m R P 104, he must make on A F A 49 a 
declaration to that effect, specifying the nature of those exigencies 
or necessities 

9 The convening officer must ascertain whether the accused 
desires to have a defending officer assigned to represent him at 
his trial, if so, he must endeavour to meet his wishes Should no 
suitable officer be available, the convening officer should notify the 
president in writing 

10 The convening ollicer must send to the president the 
convening order, charge-sheet and summary (or abstract) of 
evidence Except in the case of the joint trial of two or more 
persons, a separate copy of the convening order should be supplied 
in respect of every person to be tried 

General 

11. The original convening order must be before the court, and 
the president must satisfy himself that the court is duly con¬ 
stituted according to its terms 

The court must not make an} alteration or correction m the 
convening order, not, save as allowed by R P 33 (A), m the 
charge-sheet 

12 Where, m accordance with R P 71, the court is sworn 
at one time in presence of several accused persons who are to 
be tried separately in succession, the tune at which the convening 
order is read should be recorded on page A of each A F A 9 
as the time at which the trial ot each of the accused commences , 
in such cases it is desirable that the time of the arraignment of 
each such accused should hr inserted on page B of each A F A 9 
before the words <f The accused is arraigned, &c ” 

13 The full name and description of the accused must be 
entered on the first page of the proceedings and m every finding 
and sentence 

14 Care must be taken that, whenever a court of inquiry has 
been held, the relevant certificate (on the first page of the pro¬ 
ceedings) is properly completed (see p 742 for form) 

15 Every witness, including the officer producing A F B 296, 
must be sworn in the presence of the accused to whom his evidence 
refers; he must not be examined on a former oath taken in the 
presence of another accused person 

The prosecutor or other person producing documents must be 
sworn. 

16 The evidence will usually be taken down in narrative form 
Questions and answers recorded verbatim will be numbered con¬ 
secutively (“ Q 1 /' “ A 1," &c) throughout 
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17 When original documents arc not retained by the court and 
copies are attached to the proceedings, it must be stated in the 
proceedings that the copies have been compared with the originals 
and found to be correct As a rule, it is preferable to attach 
copies and not original documents to the proceedings See 
K R 650 

18 In accepting A Fs B 296, B 115 and O 1618, attention 
should be given to para 3 (w), {v) t («>), supra Where A Fs B 115, 
O 1617 and O 1618 are given in evidence it is sufficient to record 
upon the proceedings the mere fact of their production without 
setting out the facts which they purport to prove , but the record 
of the evidence should always show that a witness identified the 
accused as the person to whom the particular document relates 

19 A certified true copy on A F B 115 of an entry in A B 161 
is sufficient evidence thereof , it is not necessary for the court to 
compare the copy with the book 

20 Where the value of arms, ammunition, equipment, or public 
clothing lost or damaged is proved, the accused, if convicted, 
should be sentenced to be put under stoppages, notwithsianchng 
the fact that he may also be sentenced to be discharged with 
ignominy, m case the latter part of the sentence should be remitted 

21 Included m A F A 9 are two sets of pages " C" and " CC" 
—one for proceedings on the plea of rt Not guilty " and one for 
proceedings on the plea of “ Guilty " Where the pleas recorded 
are all " Not guilty," or all " Guilty," the set pertaining to the 
plea or pleas recorded is alone to be used 

When some of the pleas are " Not guilty " and some “ Guilty," 
both sets wilL be used, the court proceeding first on the plea or 
pleas of " Not guilty " up to and including the finding, and tlien 
on the plea or pleas of " Guiltv ", it is not necessary to insert 
before page “ CC " a separate sheet containing the findings of the 
court upon the pleas of " Not guilty " 

22 Where two or moic persons are i harged and tried jointly on 

a charge-sheet, only one set of proceedings should normally be 
used, the relevant pages of A 1* \ c > being adapted accordingly, 

and the replies of each of the accused to the questions therein 
set out being separately recorded Page F should be used for 
the finding and proceedings on conviction and page F for the 
sentence in each case 

23 Where trial proceeds on more than one charge-sheet, all 
printed matter on page A and the two printed lines at the top of 
page B should be struck out m the case of the second or any 
subsequent charge-sheet, the word " second ", “ third " (or as 
the case may be) being inserted before the word <f charge-sheet " 
on page B 

24 The charge-sheet is to be inserted in the proceedings after 
page B , all other documents are to be attached at the end of the 
proceedings in the order of their production to the court 

25 Every document attached to the proceedings should be 
signed by the president and marked with a reference letter, pre¬ 
ferably not one used in A F A 9 
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26 In the case of a plea of " Guilty," the summary of evidence 
is to be annexed to the proceedings In the case of a plea of M Not 
guilty/' it will be annexed if it or any part of it has been put in 
evidence at the tnal In other cases the summary will mcrel\ 
be enclosed with the proceedings when sent to the confirming 
officer. 

27 All erasures ot written or printed matter, and all inter- 
hueations and corrections should be initialled by the president or 
judge-ad\ocate (if anyj 

28 Alter the pages have been put together in the order pre¬ 
scribed, they should be numbered consecutively up to the end of 
the proceedings In case of revision, the later proceedings are 
added at the end, and the numbering of pages earned on 

29 Care must be taken that the proceedings are both signed 
and dated by the president. 
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THIRD APPENDIX. 

FORMS OF COMMITMENT. 


App III. 


FORM A 

Form of Order for Commitment to Prison of Military Convict Arm y Fonn 
sentenced in the Umted Kingdom to Penal Servitude L 


regiment, 


Whereas [No — Rank—Name 1, of the 
was by a (a) court-martial, held at 

convicted of the offence of (6), and, 

by a sentence signed on the day of 19 

sentenced (c) to suffer penal servitude for years, 

commencing on the aforesaid day, and such sentence has been 
confirmed by , as required by law * 

**And whereas on the day of , 19 , the 

sentence was suspended by superior military authority under 
Section 57a of the Army Act, after a period of year c 

da\ s of the sentence had been undergone , and on the 
dayof ,19 , the sentence was ordered to be put into execution, 

to run concurrently Wlth one of 

awarded on the dayof , 19 

Now, therefore, I, the undersigned, the competent military 
authority, do hereby, in pursuance of the Army Act, and of all 
other Acts and powers enabling me in this behalf, order that the 
said convict shall be, as soon as practicable, transferred to a prison 
in which a prisoner sentenced to penal servitude by a civil ( ourt in 
the United Kingdom can for the time being be confined either 
permanently or temporarily, there to undergo his sentence 
according to law 

And I do hereby in pursuance of the above-mentioned Acts 
and powers order the governor or chief officer of any such prison 
to whom the convict is brought to receive him into his custody 
and detain him accordingly, and for so doing this shall be sufficient 
warrant 


•Add, it 
necessary, 

“ with a re 
mission of 
years n 

** 

This portion 
will only be 
used when a 
suspended 
sentence 
under Sec 
57a, AA,u 
put into 
execution 
Strike out 
and initial 
all words nol 
applicable 


Signed this 


day of 


, 19 


CD 


(a) Insert “ general” or “ field general ” as required 

(b) If there are several offences, state all of them An offence should be stated in the 
words of the charge on which the convict was convicted, but if modified by the finding, as 
so modified, omitting the statement of particulars giving the details of time, place and 
circumstances 

(c) Where the sentence was death, but has been commuted to penal servitude, substttuU 

u to suffer death, and such sentence wn<- confirmed by as required 

bv law, and was commuted to years’ penal servitude comme ncing on the 

aforesaid day ” 
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FORM B 


Army Form 
C 384 


♦Add, if 
necessary, 

** with a re 
mission of 
years " 

•♦This por 
tiou will only 
be used when 
a suspended 
sentence 
under Sec 
57a, A A , is 
put into 
execution 
Strike out 
and initial 
all words not 
applicable 


Form of Order for commitment to prison of Military Convict sentenced 
in India or a Colony, or a Foreign Country, to Penal Servitude 

Whereas [No — Rank — Name], of the regiment 

was by a (a) court-martial held at , convicted 

of the offence of (b), and by a sentence signed on the 

day of , 19 , sentenced ( c ) to suffer 

penal servitude for years, commencing on the afore¬ 

said day, and such sentence has been confirmed by 
as required bv law * 

**And whereas on the dav of , 19 , the 

sen fence was suspended by superior military authority under 
Section 57 \ of the Army Act, after a period of }ears 

days of the sentence had been undergone, and on the 
day of , 19 , the sentence was ordered to be 

put into execution, to run concurrently 7wlth one of 
awarded on the day of ,19 

Now, therefore, I, the undersigned, the competent military 
authority, do hereby, in pursuance of the Army Act, and of all 
other Acts and poweis enabling me in this behalf, order that the 
said convict shall be, as soon as practicable, transferred to a prison 
in the United Kingdom in which a prisoner sentenced to penal 
servitude by a civil court in the LmUd Kingdom can for the time 
being be confined, either permanent^ or temporarily, there to 
undergo his sentence according to law 

And I do hereby, in pursuance of the abo\ c-mentioned Acts and 
powers, order the governor or chief officer of any such prison as 
aforesaid to whom the convict is brought to receive him into his 
custody and detain him accordingly, and for so doing this shall be 
sufficient warrant 


And for the above purpose, I, the undersigned, do hereby further, 
in pursuance of the above-mentioned Acts and powers, order that 
the said convict be removed in military custody by [ here state 
route], or such other route as may be directed by competent 
military authority, to the port at or such other port 

as may be directed by competent military authority, thence to 
be removed by [here state route] to such prison as aforesaid in the 
United Kingdom 

And I do hereby, m pursuance of the above-mentioned Acts and 
powers, order the officer or non-commissioned officer in charge of 
any detention barrack, and also the governor or chief officer of any 
prison, military or civil, to whom the convict is brought, to receive 
the said convict, and detain him so long as appears reasonably 


[а) Insert “general M or “ field general ” as required 

(б) If there are several offences, state all of them An offence should be stated in the 
words of the charge on which the oonvict was convicted, but if modified by the finding, as 
so modified, omitting the statement of particulars giving the details of time, place, and 
circumstances !► 

(c) Where the sentence was death, but has been commuted to penal servitude, substitute 
" to suffer death, and such sentence was confirmed by , as required 

S 7 law, and was commuted to years’ penal servitude commencing on the 

oresaid day ’’ 
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necessary with the view to his baid removal, and to deliver him App Ill 
when required for the purpose of such removal, and for so doing — 
this shall be sufficient warrant 

Signed at this day of , 19 

C L) 

ln case an Alteration of the Route above mentioned becomes necessary 

(a) Whereas for the purpose of better carrying into effect the ' 
above order for the removal of the above-mentioned convict to the 
United Kingdom, it is necessary to alter the route above mentioned, 

I, the undersigned, the competent military authority, do hereby, 
in pursuance of the Army Act, and of all other Acts and powers 
enabling me m this behalf, order that the said convict be removed 
in military custody by [here state the route so far as varied] to 
, thence to be lemoved as directed b> the said 

order 

Signed at this da} of , 19 

E F 


In case of need the following Order may be made 

For the purpose of carrying into effect the above order, I, the 
undersigned, being the competent military authority, do hereby, 
in pursuance of the Army Act, and of all other Acts and powers 
enabling me m this behalf, order the governor or chief officer of 
prison or detention barrack at , 

to receive the above-named convict, and to detain him until he 
can be removed to , and to deliver him when 

required for the purpose of such removal, and for so doing this shall 
be sufficient warrant 

Signed at this dav of , 19 

GH 


FORM BB 


Form of Order respecting a sentence o] penal servitude passed for Army torm 
an offence committed on ac live service , where part of the sentence 384A 

is ordered to be served in a military puson 


Whereas [No — Ranh — Name], of the regiment, 

was by a (b) court-martial held at , 

convicted of the offence of (c) , and by a sentence 

signed on the day of , 19 , sentenced (d) 

to suffer penal servitude for years, commencing on 

the aforesaid day, and such sentence has been confirmed by 
, as required by law * 


(a) Thu order oan be repeated by any removing authority as oftaa aa necessary. 

(£>) Inurt u general" or “field general'’ as required 

(cj If there are several offences, state all of them An offenee should bo stated in the 
word* of the charge on which the soldier was convicted, but If modified by the finding, as 
so modified, omitting the statement of particulars containing the details of time, place, 
apd circumstances 

(d) Where the sentence was death but has been commuted to penal servitude, suoshfute 
“ to suffer death, and such sentence \sas confirmed by as required by 

law, and was commuted to years’ penal servitude commencing on the aforesaid 

day ” 


•Add, if 
necessary, 

“ wqh a re¬ 
mission of 
years ** 
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App III 

••This por 
tion will only 
be used when 
a sjspendcd 
sentence 
under Sec 
57a, A A , is 
put into 
execution 
Strike out 
and initial 
all words not 
applicable 


t A period 
not exceed 
ing two 
years 


**And whereas on the day of , 19 , the 

sentence was suspended by superior military authority under 
Section 57a of the Army Act, after a period of years 

days of the sentence had been undergone , and on the day 

of , 19 , the sentence was ordered to be put into 

execution, to run concurrently wlth onc of 
awarded on the day of ,19 

Now, therefore, I, the undersigned, the competent military 
authority, do hereby in pursuance of the Army Act, and of all 
other Acts and powers enabling me in this behalf, order that the 
said convict shall be, as soon as practicable, committed to a military 
prison m which a military prisoner sentenced to imprisonment 
by a court-martial can for the time being be confined, either 
temporarily or permanently, there to undergof , 

part of the said sentence, according to law 

And I do hereby, in pursuance of the above-mentioned Acts 
and powers, order the governor or chief officer of anv such prison 
to whom the convict is brought to receive him into his custody and 
detain him accordingly, and for so doing this shall be sufficient 
warrant 


And I do hereby further, in pursuance of the above-mentioned 
Acts and powers, order that the said convict shall, as soon as prac¬ 
ticable after completion of the aforementioned part of his sentence 
or at such earlier date as the competent military authority mav 
order, be transferred to a prison m the United Kingdom in which 
a prisoner sentenced to penal servitude bv a civil court in the 
United Kingdom can for the time being be confined, either per¬ 
manently or temporarily, there to undergo the remainder of his 
sentence according to law (a) 

Signed at this day of 19 

CD 


FORM C 

Ar c y 385° rm Form of Order for commitment to Prison, Military or Civil (or to a 
detention barrack), of persons subject to military law sentenced 
either m or out of the United Kingdom to Imprisonment 

To the Governor or chief officer m charge of (6) 
prison (or detention barrack) at 

Whereas [No — Rank — Name], of the regiment, 

was by a (c) court-martial held at , 

convicted of the offence of (d) , and by a sentence 

signed on the day of 19 , sentenced 


(a) Form B should be prepared by the competent military authority for the subsequent 
transfer of the military convict to a prison in the United Kingdom 

of prison 

(rf) If there~are several offences, state all of them An offence should be stated in the 
words of the charge on which the soldier was convicted, but if modified by the finding, as 
so modified , omitting the statement of particulars containing the details of time, place, 
and circumstances 
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(a) to be imprisoned with 

, commencing on 
sentence has been confirmed by 


♦hard labour for 
the aforesaid day, and such 
, as required by law (fc) 


♦♦And whereas on the day of ,19 , the sentence 

was suspended by superior military authority under Section 57a 
of the Army Act, after a period of years days of 

the sentence had been undergone, and on the day of 

19 , the sentence was ordered to be put into execution, 

to run consecutl vely Wlth one of awarded on 

concurrently 

the day of , 19 


App III 

•If the sen 
tence does 
not specify 
hard labour 
alter ‘ with ' 
into 

“ without ’ 

••This por 
tion will only 
be used when 
a suspended 
sentence 
under See 
57a, A A , is 
put into 
execution 
Strike out 


Now, therefore, I, the undersigned, the competent military andjmtia^^ 
authority, do hereby, in pursuance of the Army Act, and of all apphcablc 
other Acts and powers enabling me m this behalf, order you to 
receive the said person into your custody and detain him to under¬ 
go his said sentence according to law, and for so doing this shall 
be your warrant 


Signed at 


this day of , 19 


GH 


FORM L> 

Form of Order for commitment to a detention barrack of persons Al J iy 38 ^ na 
subject to military law as soldiers , sentenced either in or out A 

of the United Kingdom to Detention 
To the commandant or chief officer in charge of the detention 
barrack at 

Whereas [No — Rank — Name], of the regiment, 

was, by a (c) court-martial held at , 

convicted of the offence of (d) , and, by a sen¬ 
tence signed on the day of 19 , sentenced {e) 

to detention for commencing 

on the aforesaid day, and such sentence has been confirmed by 
as required by law (/) 


{a) Substitute, where the original sentence was death or penal servitude which has been 
Commuted to imprisonment, ‘to suffer death, and such sentence has been confirmed by 
, as required by law, but has been commuted into imprisonment for 
, with * hard labour commencing on the aforesaid day,” or “ to 

6ufler years' penal servitude, and such sent* nee has been confirmed by 

, as required by law, and has been commuted into imprisonment for . 
with • hard labour, commencing on the aforesaid day ” 11 the com* 

(J) Add , if necessary, “ with a remission of or “ but has been mitigated ™ utatlon 

by the omission of the hard labour/ or as the cas c may be does not 

(c) Insert “ general,” “ field general ” or “district,” as required 

{d) If there are several offences, state all of them An olfcnce should be stated in the f, 

words of the charge on which the soldier was convicted, but if modified by the finding, as 
so modified, omitting the statement of particulars containing the details of time, place, « ° h f 
and nrcumstarces without 

(i t) Substitute , where the original sentence was death, penal servitude, or imprisonment, 
which has been commuted to detention, “ to suffer death, and such sentence has been con 
firmed by , as required by law, but has been commuted into detention 

for , commencing on the aforesaid day,” or “ to suffer years, 

penal servitude, and such sentence has been confirmed by , as required 

by law, and has been commuted into detention for , commencing on the 

aforesaid day,” or “ to be imprisoned with (or without) hard labour for 
commencing on the aforesaid day, and such sentence has been commuted into detention 
for , commencing on the aforesaid day n 

(f) Add, if necessary “ with a remission of •** 
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App III 

— *And whereas on the day of , 19 , the 

t*onwS?on] sen ^ ence vvas suspended by superior military authority under 
be used when Section 57 a of the Army Act, after a period of years 

sentence ded days °* sentence had been undergone , and on the 
under Sec day of , 19 , the sentence was ordered to be put 

put into ’ into execution, to run consecu t 1 vely one Q f 

execution concurrently 

Strikeout awarded on the day of ,19 

and initial J 

apphc!bie not Now, therefore, I, the undersigned, being the competent military 
authority, do hereby, in pursuance of the Army Act, and of all 
other Acts and powers enabling me in this behalf, order you to 
receive the said soldier into your custody and detain him to under¬ 
go his said sentence according to law, and for so doing this shall 
be your warrant 

Signed at this day of , 19 . 

GH 


FORM E 


Army Form Form of Order respecting Imprisonment under Sentence passed out oj 
c 386 th e United Kingdom and to he undergone m the United Kingdom 


Whereas [No — Rank — Name], of the 


regiment. 


was by a (a) court-martial held at 

convicted of the offence of (b), and by a sentence 

signed on the day of 19 , sentenced (e) 

•if the sen- to be imprisoned with *hard labour for 

tcnce does „ commencing on the aforesaid day, and such 

hard ^labour, sentence has be cn (onfirmed by , as required by 

alter" with’ 5 law (d) 
into ' ' 

"without ” 


•♦This por 
tion will only 
be used when 
a suspended 
sentence 
under Sec 
57a, A A , is 
pu*into 
execution 
Strike out 
and initial 
all words not 
applicable 


•If the com 
mutation 
does not 
specify hard 
labour, alM 
" with ” 
into 

** without ” 


**And whereas on the day of , 19 , the 

sentence was suspended by superior military authority under 
Section 57 a of the Army Act, after a period of years 

days of the sentence had been undergone , and on the day of 

,19 , the sentence was ordered to be put into execu- 

tion, to run with one of , awarded 

on the dav of ,19 


(«) Insert " general,” " field general ” or “ district," as required 

(fr) If there ire sevixal otf< rices, state all of them An offence should be stated in the 
words of the charge on which the soldier was oonvicted, but if modified by the finding, a 1 ! 
so modified omitting the statement of particulars containing the details of time, placr 
and circumstances 

(c) Substitute , where the original sentence was death or penal servitude which has been 
commuted to imprisonment, “ to suffer death, and such sentence has been confirmed bv 

, as required by law, but has been commuted into imprisonment 
for , with *hard labour, commencing on the aforesaid 

day,” or “ to suffer years’ penal servitude, and such sentence has been confirmed 

by , as required by law, and has been commuted into imprisonment 

for , with *hard labour, commencing on the aforesaid day ” 

(d) Add, if necessary, " with a remission of or " but has been 

mitigated by the omission of the hard labour,” or as the case may be 
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Now, therefore, I, the undersigned, the competent military App Til 
authority, do hereby, in pursuance of the Army Act, and of all 
other Acts and powers enabling me in this behalf, order that the 
said soldier shall be transferred to the United Kingdom and there 
committed to such prison or detention barrack as any other com¬ 
petent military authority may appoint m this behalf, there to 
undergo his sentence according to law 

And I do hereby, in pursuance of the said Acts and powers, order 
the governor or chief officer of any such prison or detention barrack 
as aforesaid to whom the above soldier is brought, to receive the 
soldier into his custody and detain him accordingly, and for so 
doing this shall be sufficient warrant 

And I do hereby, in pursuance of the said Acts and powers, 
further order that the said soldier shall be conveyed in military 
custody and detained in military custody or m civil custody, so 
far as appears necessary or proper for effecting his transfer to the 
said prison or detention barrack m the United Kingdom 

Signed at this day of , 19 . 

HI 


In case of a Committal to any intermediate Prison or Detention 
Barrack being necessary (a) 

For the purpose of carrying into effect the above Order, I, 
the undersigned, the competent military authority, do hereby, 
in pursuance of the Army Act, and of all other Acts and powers 
enabling me in this behall, older the governor or chief officer of the 
prison or detention barrack at , 

to receive the said soldier and detain him until he can be trans¬ 
ferred, m pursuance of the above order, and to deliver him when 
required for the purpose of such transfer, and for so doing this shall 
be sufficient warrant 

Signed at this day of , 19 

I K 

Order on arrival in United Kingdom of soldier sentenced to 
imprisonment 

I, the undersigned, the competent military authority, do hereby, 
in pursuance of the Army Act, and of all other Acts and powers 
enabling me in this behalf, order him to be transferred to the 

prison or detention barrack at 
to undergo his sentence according 

to law 

And I do hereby order the governor or chief officer of that 
prison or detention barrack to receive him, and for so doing this 
shall be sufficient warrant 

Signed at this day of , 19 

KL 


(a) This order may be repeated as often as necessary by any authority having power to 
make it 
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App III FORM F 

~"L Form of Order respecting detention under Sentence passed out of 
A ra86 F r the United Kingdom and to be undergone m the United 
Kingdom 

Whereas [No — Rank — Name], of the regiment 

was by a (a) court-martial held a l 

convicted of the offence of (6) and by 

a sentence signed on the day of , 19 , sen¬ 
tenced (c) to detention for commencing 

on the aforesaid day, and such sentence has been confirmed by 

as required by 

law (d) 

•This por- +And whereas on the day of , 19 , the sentence 

be used when was suspended by superior military authority under Section 57 a 
a suspended 0 f the Army Act, after a period of years days of 

under'sec the sentence had been undergone , and on the day of 

57a f a a ,is , 19 , the sentence was ordered to be put into execu- 

Sh t.on, to run wtfh one of 

aS^ord^not awarded on the day of ,19 

applicable Now, therefore, I, the undersigned, the competent military 
authority, do hereby, in pursuance of the Army Act, and of all 
other Acts and powers enabling me in this beh&lf, order that the 
said soldier shall be transferred to the United Kingdom and there 
committed to such detention barrack as any other competent 
military authority may appoint in this behalf, there to undergo 
his sentence according to law 

And I do hereby, in pursuance of the said Acts and powers, 
order the commandant or chief officer of any such detention 
barrack as aforesaid to whom the above soldier is brought to receive 
the soldier into his custody and detain him accordingly, and for 
so doing this shall be sufficient warrant 

And I do hereby, m pursuance of the said Acts and powers, 
further order that the said soldier shall be conveyed m military 
custody and detained m military custody or in civil custody so 
far as appears necessary or proper for effecting his transfer to the 
said detention barrack in the United Kingdom 

Signed at this day of ,19 . 

EF 


fa) Insert “ general,” “ field general,” or “ district,” as required 

(b) It there are several offences, state all of them An offence should be stated m tha 
words of the charge on which the soldier was convicted, but if modified by the finding, as 
so modified, omitting the statement of particulars containing the details of time, place 
and circumstances 

(c) Substitute, where the original sentence was death, penal servitude, or imprisonment 

which has been commuted to detention, ” to suffer death, and such sentence has been con 
finned by , as required by law, but has been commuted into detention 

for , commencing on the aforesaid day,” or “ to suffer years’ 

penal servitude, and such sentence has been confirmed by , as required 

by law, and has been commuted into detention for , commencing on the 

aforesaid day/' or 11 to be imprisoned with (or without) hard labour for 

commencing on the aforesaid day, and such sentence has been confirmed by , 

as required by law, and has been commuted into detention for , commencing 

on the aforesaid day ” 

fi) Add , if necessary, “ with a remission of ” 

If the detention was awarded by the commanding officer, the form from “ Whereas M 
down to 44 required by law,” will be replaced by the corresponding provisionin Form “ G ** 
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In case of a Committal to any intermediate Detention Barrack being App HI 
necessary (a) 

For the purpose of carrying into effect the above Order, I, the 
undersigned, the competent military authority, do hereby, in 
pursuance of the Army Act and of all other Acts and powers enab¬ 
ling me in this behalf, order the commandant or chief officer of the 
detention barrack at , to receive 

the said soldier, and detain him until he can be transferred, in 
pursuance of the above Order, and to deliver him when required 
for the purpose of such transfer, and for so doing this shall be 
sufficient warrant 

Signed at this day of ,19 

D E 


Order on Arrival of Soldier m United Kingdom 

I, the undersigned, the competent military authority, do herebv, 
in pursuance of the Army Act, and of all other Acts and powers 
enabling me m this behalf, order the said soldier to be transferred 
to the detention barrack at to undergo his sentence 

according to law 

And I do hereby order the commandant or chief officer of that 
detention barrack to receive him, and for so doing this shall be 
sufficient warrant 

Signed at this da> of ,19 

D E 


FORM G 

Form of Commitment to Detention Barrack on award of Detention Ar ™ v 38 g ontl 
by Commanding Officer 

To the commandant or officer or non-commissioned officer in 
charge of the detention barrack at 

Whereas [No — Rank — Name], of the regiment, 

was on the day of , 19 , awarded by 

Ins commanding officer detention for for the offence 

of 

Now, therefore, I, the undersigned, being the commanding officer 
of the said soldier, do hereby in pursuance of the Army Act, and of 
all other Acts and powers enabling me m this behalf, order you 
to receive him into your custody to undergo his sentence according 
to law, and for so domg this shall be your warrant 

Signed at tms day of ,19 


(<*) This order may be repeated as often as necessary by any authority having po»7er to 
mike it 



780 


RULES OF PROCEDURE 


App III. 


FORM H 


Ajr c y 389° rxn ® f d er f or Release of Persons subject to Military Law undergoing 

Imprisonment 

To the governor, commandant, or chief officer of 
prison or detention barrack at 

Whereas [No — Rank—Name ], of the regiment, 

is now in your custody under a sentence of imprisonment by 
court-martial 

I, the undersigned, being the competent military authority, 
lo hereby order you to release the said soldier 

Signed at this day of ,19 


EF 


bORM 1 

\rmv Form Order for Release of Persons subject M Military Law as Soldiers 
C undergoing Detention 

To the commandant or chief officer of the 
detention barrack at 

Whereas [No — Rank — Name], of the regiment, 

is now in your custody under a sentence of detention by court- 
martial 

I, the undersigned, being the competent military authority, 
do hereby order you to release the said soldier 

Signed at this day of ,19 


EF , 


FORM J 

Army Form Form of Releasing Order m case of Detention under the Award oj 
c 390 Commanding Officer 

To the commandant or officer or non-commissioned officer in 
charge of the detention barrack at 

You are hereby required to release the soldier [No — Rank — 
Name], of the regiment, now in your custody 

undergoing his sentence pursuant to the award of his commanding 
officer 

Signed at this day ei , 19 


CD 

Commanding Officer of the above Soldier 
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FORM K App III 

Order for delivery into military custody of a Soldici undergoing Ana^Form 
Impnsonment c 391 

To the governor or chief officei of prison 

or detention barrack at 

Whereas [No — Rank — Name], of the regiment, 

is now in your custody undergoing a sentence of imprisonment 
passed by court-martial 

I, the undersigned, being the competent military authority, 
do hereby in pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, order you to deliver the 
said soldier to the officer or non-commissioned officer bringing 
this order 

And I do hereby order the said officer or non-commissioned 
officer, and all other officers and non-commissioned officers into 
whose custody the said soldier may be delivered, to keep the said 
soldier in military custody and bring him to 

there to * ♦state the 

and then to return him to the above-named prison (or detention ^££ s t c h f c or 
barrack), or to such other prison (or detention barrack) as may be military c 
determined by the competent military authority, and to detain P r 
him in military custody until he is so returned or is relea c td m ’ |U1 
due course of law, and for so doing this sh d! be sufficient warrant 

Signed at this day of ,19 


CD 


If the Prison (or Detention Barrack) to which he is returned is altered 

I, the undersigned, being the competent military authority, 
do hereby in pursuance of the Army Act, and of all other Acts and 
powers enabling me in this behalf, order that he be forthwith 
returned in military custody to prison (or 

detention barrack) at , there to undergo 

the remainder of hts sentence 

Signed at this day of ,19 

CD 


FORM L 

Order for delivery into military custody of a Soldier undergoing Fonw 
Detention c 3 ©ia 

To the commandant or chief officer of the detention barrack at 

Whereas [No —Rank — Name], of the regiment, 

is now in your custody, undergoing a sentence of detention passed 
by court-martial (a) , 


((f) If necessary, substitute “ awarded b/ his commanding officer 
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App III I* the undersigned, being the competent military authority, do 

_ hereby, in pursuance of the Army Act, and of all other Acts and 

powers enabling me in this behalf, order you to deliver the said 
soldier to the officer or non-commissioned officer bringing this 
order 

And I do hereby order the said officer or non-commissioned 
officer, and all other officers and non-commissioned officers into 
whose custody the said soldier may be delivered, to keep the said 
soldier in military custody and bring him to , 

♦stMe the there to* 

whch S t e he° r anc * t ^ ien return h im to the above-named detention barrack, 
soidiei is or to such other detention barrack as may be determined by the 
rujujrfd competent military authority, and to detain him in military 
custody until he is so returned, or is released in due course of law, 
and for so doing this shall be sufficient warrant 

Signed at this day of , 19 

CD 

If the Detention Barrack to which he is returned is altered 

I, the undersigned, being the competent military authority, 
do hereby, m pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, order that he be forthwith 
leturned in military custody to the detention barrack at , 

there to undergo the remainder of Ins sentence 

Signed at this day of ,19 

CD 


FORM M 

Ami/ Fcrm Order for Removal of Soldier undergoing Imprisonment for 
v 3<J2 Embarkation 

To the governor or chief officer of prison 

(or detention barrack) at 

Whereas [No — Ranh — Name], of the regiment, 

is now in your custody undergoing a sentence of imprisonment 
passed by court-mart'al 

I, the undersigned, being the competent military authority, do 
hereby, in pursuance of the Army Act, and of all other Acts and 
powers enabling me in this behalf, order you to deliver the said 
soldier to the officer or non-commissioned officer presenting this 
order 

And I do hereby order the said officer or non-commissioned 
officer, and all officers and non-commissioned officers into whose 
custody the said soldier may be delivered, to keep the said soldier 
m military custody and to convey him in military custody in such 
manner as may be directed by military authority to 
where the regiment, to which he belongs is 

serving (a), and for so doing this shall be sufficient warrant 

Signed at this day of ,19 

JK 


(a) 1! necessary, substitute ,f under orders to serve.** 
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FORM N App III 

Order for Removal of Soldier undergoing Detention for Embarkation Arm5 TFonn 

To the commandant or chief officer of the detention barrack at c 392a 

Whereas [No — Rank — Name], of the regiment, 

is now m your custody undergoing a sentence of detention passed 
by court-martial (a) 

I, the undersigned, being the competent military authority, 
do hereby, in pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, ordei you to deliver the 
said soldier to the officer or non-commissioned officer presenting 
this order 

And I do hereby order the said officer or non-commissioned officer, 
and all officers and non-commissioned officers into whose custody 
the said soldier may be delivered, to keep the said soJdier in military 
custody and to convey him in military custody m such manner as 
may be directed by military authority to wheie 

the regiment to which he belongs is servmg (b) 

and for so doing this shall be sufficient warrant 

Signed at this day of ,19 

/ A 


FORM O 


Order for Transfer of Soldier from one Prison (or Detention Barrack) Anny Fojm 

to another c 


To the governor or chief officer of prison (or 

detention barrack) at 

Whereas [No — Rank — Name], of the regiment, 

13 now in your custody undergoing a sentence of imprisonment 
passed by court-martial 

I, the undersigned, being the competent military authority, 
do hereby, in pursuance of the Army Act, and of all other Acts 
and powers enabling me m this behalf order you to deliver the 
said soldier to the officer or non-commissioned officer presenting 
this order 

And I do hereby order the said officer oi non-commissioned 
officer, and all officers and non-commissioned officers into whose 
custody the said soldier may be delivered, to keep the said soldier 
m military custody and convey him in military custody m such 
manner as may be directed by military authority, to the 
prison (or detention barrack) at 

there to undergo the remainder of his sentence, and for so doing 
this shall be sufficient warrant 


Signed at this day of ,19 


(а) If necessary, substitute “ awarded by his commanding officer 

(б) If necessary, substitute “ under orders to serve ” 


DE 
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App III 


Army Form 
C 393 a 


Army Form 
C 396 


FORM P 

Order for transfer of a person subject to Military Law as a Soldier 
undergoing Detention from one Detention Barrack to another 

To the commandant or chief officer of the detention barrack at 

Whereas [No — Rank — Name], of the regiment, 

is now in your custody, undergoing a sentence of detention passed 
by court-martial (a) , 

I, the undersigned, being the competent military authority, 
do hereby in pursuance of the Army Act, and of all other Acts 
and powers enabling me in this behalf, order you to deliver the 
said soldier to the officer or non-commissioned officer presenting 
this order 

And I do hereby order the said officer or non-commissioned 
officer, and all officers and non-commissioned officers into whose 
custody the said soldier may be delivered, to keep the said soldier 
in military custody, and convey him m rmhtaiy custody in such 
manner as may be directed by military authority, to the detention 
barrack at , there to undergo the remainder of 

Ins sentence, and for so doing this shall be sufficient warrant 

Signed at this day of , 19 


DE 


FORM 0 (b) 

Form of order for temporary custody m Prison or Lock-up 

To the governor or chief officer of prison at (c) 

Whereas [No —Rank — Name], of the regiment, 

is now a soldier in military custody 

Now therefore, I, the undersigned, the commanding officer of 
the said soldier, do hereby in pursuance of the Army Act, and of all 
other Acts and powers enabling me in this behalf, order you to 
receive the said soldier into your custody, and detain him until 
you receive a further order from me, but not longer than seven 
days, and for so doing this shall be your warrant 

Signed at this day of , 19 


JK 


(a) If necessary, substitute “ awarded by his commanding officer ” 

! b) This form can be used only in the case of a soldier as dr fined by the Army Act 
c) Substitute, if necessary, v officer in charge of the police station (or other piece] 
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FORM R 

Form of Commitment to Detention Barrack for safe custody while 
awaiting 7 rial by, or Sentence of, Court-Martial 

To the officer or non-commissioned officer in charge of the 
detention barrack at 

Whereas [No — Rank — Name], of the regiment, 

[has been remanded for trial by court-martial] f a) or [was on the 
day of , 19 , tried by court- 

martial for the offence of ], and is 

awaiting [trial] (a) or [the piomulgabon of the finding and sentence 
of the court] 

Now, therefore, I, the undersigned, being the ton mandmg officer 
of the said soldier, do hereby, in pursuance oi the King's Regu¬ 
lations for the Arm}, enabling me in this bcludf, order you to 
receive him into your custody for safe custody, and for so doing 
tins shall be your warrant 

You will take care that the said soldier wears his regimental 
clothing and necessaries, that lie is allowed to exercise during a 
reasonable portion of each day in association, if possible, but that 
he is kept apart from soldiers undergoing sentences, and tb it he 
receives the ordinary rations and messing of a soldier He should 
not be obliged to labour otherwise than by being employed m drill 
fatigue and other duties similar m kind and amount to those he 
might be called on to perform if not in confinement 

Signed at this day of ,19 

(Signature) 


FORM S 

Form of Releasing Order in case of Confinement in Detention 
Barrack for safe Custody while awaiting Trial by, or Sentence of, 
Court-Martial 

To the officer or non-commissioned officer in charge of the 
detention barrack at 

You are hereby required to deli\ ci over the soldier [A o — Rank — 
Name], of the regiment, now in youi custody 

for safe custod}, pursuant to committal by his commanding 
officer, to the non-commissioned officer of the escox-t herewith 
attending to receive him 

Signed at this dayoi ,19 


(Signal me) 

Commanding Officer of the above soldier 


App III 

Army Form 
B 72 


Army Fouu 
B 94 


(a) Note —The forms should bo iltircd tj meet cases of conimcineut before and alter 
the trial respectively by erasing the words not applicable 
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App III FORM T 

Aimy Form Order for the Removal m Military Custody of a Deserter or A hsentee 
o 1797 without leave awaiting Escort 

To the governor or chief officer of prison 

Whereas [No — Rank — Name], of the regiment, 

is now in your custody as a deserter or absentee without leave 
awaiting escort, I, the undersigned, being 

do hereby order you to deliver the said prisoner to the escort 
producing this authority 

Signed at tins day of ,19 


DE. 


FORM U 

Form of Commitment of Person guilty of Contempt of a Court- 
Martial under s 28 of the Army Act 

To the officer or non-commissioned officer m charge of the 
prison [or detention barrack] at 

Whereas a court-martial for the trial of , of which 

I, the undersigned, am president, was on this day sitting at 

and of the Battalion, 

Regiment, was guilty of contempt of the court 
by using insulting language [or by using threatening language], [or 
by causing an interruption m the proceedings of such court, or 
as the case may be] namely by [here describe the act of which the 
offender was guilty] 

And whereas the said court did order the above-named offender 
to be imprisoned [or to undergo detention] for days 

Now, therefore, the court doth order you to receive the said 
offender into your custody for safe custody, and for so doing this 
shall be your warrant 

Signed at this day of 19 . 

(Signature) A B, 

President of the above Court-Martial 
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Rules for Field Punishment. 

Rules for Field Punishment made under Section 44 of 
the Army Act 

1 A court-martial, or a commanding officer, may award field F P Rules 
punishment for any offence committed on active service, and may 
sentence an offender to such punishment for a period not exceeding, 

in the case of a court-martial, 3 months, and m the case of a 
commanding officer, 28 days 

2 Where an offender is sentenced to field punishment he may, 
during the continuance of his sentence, unless the court-martial 
or the commanding officer otherwise directs, be punished as 
follows — 

(а) He may be kept m irons, t e , m fetters or handcuffs, or 

both fetters and handcuffs , and may be secured so as to 
prevent his escape 

(б) Straps or ropes may be used lor the purpose of these rules 

in lieu of irons 

( c ) He may be subjected to the like labour, employment, and 
restraint, and dealt with in like manner as if he were 
under sentence of imprisonment with hard labour 

3 Every portion of a field punishment shall be inflicted in 
such a manner as is calculated not to cause injury or to leave any 
permanent mark on the offender , and a portion of a field punish¬ 
ment must be discontinued upon a report by a responsible medical 
officer that the continuance of that portion would be prejudicial 
to the offender’s health 

4 Field punishment will be carried out regimentally when the 
unit to which the offender belongs or is attached is actually on the 
move, but when the unit is halted at any place where there is a 
provost marshal, or an assistant provost marshal the punishment 
will be earned out under that officer 

5 When the unit to which an offender under sentence of field 
punishment belongs or is attached is actually on the move, such 
offender shall march with his unit, carry his arms and accoutre¬ 
ments, perform all his military duties as well as extra fatigue 
duties, and be treated as a defaulter 

(Signed) DERBY, 

The War Office, 

13th October, 1923 

The foregoing niles are to bo observed by the Royal Marine 
Forces when subject to the Army Act, until further rules are made 
in pursuance of Section 44 of the said Act 

(Signed) H F OLIVER 
A D BOYLE 

Admiralty, 

19th October, 1923 
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Warrant^ 


Forms of Court-Martial Warrants. 


The following I'onus are at present in use — 

I —.Form of Warrant under the Sign-Manual empowering General 
Officers xn command at home to convene General Courts-Martial 

(Sign-Manual ) 

In pursuance of the provisions of the Army Act 

We hereby authorise you, from time to time as occasion may 
require, to convene General Courts-Martial for the trial of any 
persons subject to Military Law as may for the time being be under 
or within the territorial limits of your Command who shall be 
charged with any offence against Military Discipline, whether such 
offence shall have been committed before or after you shall have 
taken upon yourself your Command Ihe said Courts-Martial 
shall be constituted, and shall proceed in the trial of the offenders 
and m giving sentence and awarding punishment, according to 
the powers and directions contained in the said Act 

We are further pleased to order that the proceedings of every 
such Court-Martial shall be transmitted to the Judgc-Advocate- 
General, in order that he may forward them to Our Secretary of 
State for War who will lay the same before Us for Our decision 
thereupon 

And for so doing, this shall be, to you, and all others whom it 
may concern, a sufficient Warrant and Authority 

Given at Our Court at this 

day of 19 

m the Year of Our Reign 

By His Majesty’s Command 

(Signature of Secretary of State) 

To 

The General 

or Officer Commanding the Forces (Home) 


II —Form of Warrant under the Sign-Manual empowering General 
Officers in command at home to convene and confirm General 
Courts-Martial 

(Sign-Manual ) 

In pursuance of the provisions of the Army Act 

We do hereby authorise you, from time to time, as occasion may 
require, to convene General Courts-Martial for the trial of any per¬ 
son subject to Military I aw as may for the time being be under 
or within the territorial limits of your Commmd who shall be 
charged with any offence against the said Act, whether such offence 
shall have been committed before or after you shall have taken 
upon yourself the Command , and We hereby further authorise 
you to confirm the proceedings of any such Courts-Martial, and 
to cause any sentence thereof to be put m execution, according 
to the provisions of the said Act 
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^° V , lcie ^ alwa ^ s ' that lf the sentence of any General Court- Warrant* 
Martial a Commissioned Officer has been sentenced to suffer death, 
penal servitude or imprisonment, or to be cashiered or dismissed 
from Our Service, or a soldier has been sentenced to suffer death 
or penal servitude, you shall m such case, and also m the case of 
any other General Court-Martial in which you shall think fit so to 
o, transmit the proceedings to the Judge-Advocate-General, in 
order that he may forward them to Our Secretary of State for ' 

War, who will lay the same before Us for Our decision thereupon 

And for executing the several powers, matters and things herein 
expressed, these shall be to you, and all others whom it may 
concern, a sufficient Warrant and Authority 

Given at Our Court at this 

day of 19 

in the Year of Our Reign 

By His Majesty's Command 

T (Signature of Seen tary of State } 

The General, 

or Officer Commanding-m-Chief 
Command 


III — Form of Warrant tinder the Sign-Manual enabling Commander - 
m-Chief in India to convene and confirm the findings and 
sentences of C eneral Courts-Martial 

(Sign-Manual ) 

In pursuance of the prov 1310 ns of the Army Act 

We do hereby authorise you, from time to time, as occasion 
may require, to convene General Courts-Martial for the trial of any 
person subject to Military Law as may for the time being be under 
or within the territorial limits of your command, who shall be 
charged with any offence against the provisions of the said Act , 
and We hereby further authorise }ou to confirm the proceedings 
of any courts-martial, and to cause any sentence thereof to be put 
in execution, according to the provisions of the said Act 

And We do hereby further authorise >ou to direct your warrant 
to any Officer under your command, not under the rank of a Field 
Officer, giving him a general authority to convene General Courts- 
Martial for the trial, under the said Act, of any such persons subject 
to Military Law as are for the time being under or within the 
territorial limits of his command, whether the offences shall have 
been committed before or after such Officer shall have taken upon 
him his command, and also to exercise in respect of the proceedings 
of such courts-martial the power of confirming the findings or 
sentences thereof in accordance with the said Act, or if you should 
so think fit, of directing him to reserve for your confirmation the 
proceedings of all or any such courts-martial, in which case you are 
hereby authorised to exercise, m respect of the proceedings so 
reserved, all the powers of a confirming Officer in accordance with 
the said Act, 

(1210) c o 
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Warrants 


We also hereby authorise you in any case in which you shall 
think fit so to do, to transmit the proceedings of any General 
Court-Martial to the Judge-Advocate-General, in order that he 
may forward them to Our Secretary of State for War who will 
lay the same before Us for Our decision thereupon 

And that there may not m any case be a failure of justice 
from the want of a proper person authorised to act as Judge- 
Advocate, We do hereby further empower you, in default of a 
person appointed by Us, or deputed by the Judge-Advocate- 
General of Our Forces, or during the illness or occasional absence of 
the person so appointed or deputed, to nominate and appoint, and 
to delegate to any Officer duly authorised to convene a General 
Court-Martial, the power of appointing a fit person from time to 
time for executing the office of Judge-Advocate at any Court- 
Martial for the more orderly proceedings of the same 

And for enforcing the sentence of every such Court-Martial, 
We do also give you authority to appoint and to delegate to any 
Officer duly authorised to convene a General Court-Martial, the 
power of appointing a Pro\ost-Marslial to use and exercise that 
office according to the pro\ lsions of the said Act 

And for executing the several powers, matters, and things 
herein expressed, these shall be to you, and all others whom it 
may concern, a sufficient Warrant and Authority 

Gi\ en at Our Court st this 

day of l c ) 

in the Year of Our Reign 


lo 


By His Majesty’s Command 

(Signature of Secretaiv of State ) 


1 he General or Officer for the time bang 
town*finding in Chief 

7 he Forces in the East Indies 


IV - —Form of Mai rant under the Sign Manual enabling the 
Officei Commanding the J otces m a Colony , or elsewhere out 
oj the United Kingdom , except in India, to coniene and confirm 
the finding and sentences of General Courts-Martial 

(Sign-Manual ) 

In pursuance of the provisions of the Army Act 

We do hereby authorise you, from time to time, as occasion 
may require, to convene General Courts-Martial for the trial of any 
person subject to Military Law as may for the time being be under 
or within the territorial limits of your Command who shall be 
charged with any offence against the said Act, whether such offence 
Ciall have been committed before or after you shall have taken 
upon yourself the Command , and We hereby further authorise 
you to confirm the proceedings of any such Courts-Martial, and to 


Noti- —The warrant for the Commander in chief on active aervice often follow* 
1*0 m 1X1 above. 
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Cause any sentence thereof to be put in execution, according to the 
provisions of the said Act 

And We do hereby further authonse you to direct your Warrant 
to any Officer under your command, not below the degree of a 
Field Officer, giving him a general authority to convene General 
Courts-Martial, for the trial, under the said Act, of any such per¬ 
sons subject to Military Law, as are for the time being under or 
within the territorial limits of his Command, whether the offences 
shall have been committed before or after such Officer shall have 
taken upon him his Command, and also to exercise, in respect of 
the proceedings of such Courts-Martial, the power of confirming 
the findings or sentences thereof m accordance with the said Act, 
or, if you should so think fit, of directing him to reserve for your 
confirmation the proceedings of all or any such Courts-Martial, in 
which case you are hereby authorised to exerciv , m respect of the 
proceedings so reserved, all the powers of a confirming Officer in 
accordance with the said Act 

Provided always, that if by the sentence of any General Court- 
Martial a Commissioned Officer, other than a native Commisuoned 
Officer, has been sentenced to suffer Death, or Penal Servitude, or 
to be Cashiered or dismissed from Our Service, you shall in such 
case, as also in the case of any other General Court-Martial in which 
you shall think fit so to do, transmit the proceedings to the Judge- 
Advocate-General, in order that he ina> forward them to Our 
Secretary of State for War, who will lay the same before TJs, for 
Our decision thereupon 

Provided also that if by the sentence of any General Court- 
Martial a native Commissioned Officer has been sentenced to suffer 
Death or Penal Servitude or to be Cashiered or dismissed from 
Our Service, you shall in such case icquire the proceedings to be 
reserved for your confirmation, or, if you shall so think fit, for 
transmission to the Judge-Advocate-General, in order that he may 
forward them to Our Secretary of State for Wai, who will lay the 
same before Us for Our decision thereupon 

And that there may not in any case be a failure of justice from 
the want of a proper person authorised to act as Judge-Advocate, 
We do hereby further empower you, m default of a person 
appointed by Us, or deputed by the Judge-Advocate-General of 
Our Forces, or during the illness or occasional absence of the 
person so appointed or deputed, to nominate and appoint, and to 
delegate to any Officer duly authorised to (onvene a General Court- 
Martial, the power of appointing a fit person from time to time 
for executing the office of Judge-Advocate of any Court-Martial for 
the more ordeily proceedings of the same 

And for enforcing the sentence of any such Court-Martial, We 
do also give you authority to appoint, and to delegate to any 
Officer duly authorised to convene a General Court-Martial, the 
power of appointing a Pro vest-Marshal to use and exercise that 
office according to tbe provisions of the said Act 


( 1210 ) 


C $2 
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And for executing the several powers, matters, and things 
herein expressed, these shall be to you, and all others whom it 
may concern, a sufficient Warrant and Authority 

Given at Our Court at this 

day of 19 

m the Year of Our Reign 

By His Majesty’s Command, 

(Signature of Secretary of State ) 
To 

The General ot Officer for the time being 
Commanding the Forces at 


V —Form of Warrant by Officer holding one of foregoing Warrants 
delegating to an Officer poiver to convene [and confirm ] General 
Courts ^Martial 


To 

Whereas I am empowered by Warrant of His Majesty to direct 
my warrant to any Officer under my command, not below the 
degree of a Field Officer, giving him a general authority fco convene 
General Courts-Martial for the tnal under the Army Act, of any 
person under the command of such last-mentioned officer who is 
subject to Military Law, and also to execute (subject to the pro¬ 
visions of the said Warrant) m respect of the proceedings of such 
Courts-Martial, the power of confirming the findings or sentences 
thereof in accordance with the said Act, or of directing him to 
reserve for my confirmation the proceedings of all or any such 
Courts-Martial 

By virtue of the said Warrant, I do hereby authorise and 
empower you *[or the Officer on whom your command may devolve 
during your absence, not under the rank of Field Officer] from time 
to time, as occasion may require, to convene General Courts- 
Martial for the trial, m accordance with the said Act and the rules 
made thereunder, of any person under your command who is 
subject to Military Law and is charged with any offence mentioned 
m the said Act, and is liable to be tried by a General Court-Martial 

t And I do hereby empower you *[or the officer on whom your 
command may devolve dunng your absence, not under the rank 
of Field Officer] to receive the proceedings of such Courts-Martial, 
and confirm the findings and sentences thereof, and to exercise, as 
respects these Courts and the persons tried by them, the powers 
created by the said Act of Parliament m the confirming Officer, in 
such manner as may be best for the good of His Majesty's Service 

f Provided always that if by the sentence of any General Court- 
Martial a Commissioned Officer has been sentenced to suffer Death, 
Penal Servitude, or to be cashiered or dismissed from the Service, 
you shall m such case, as also m the case of any other General 
Court-Martial in which you shall think fit so to do, withhold 
confirmation and transmit the proceedings to me. 


* May be omitted 

T This clause to be omitted If the power oi confirmation is wholly reserved 
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And that there may not in any case be a failure of justice from the Warrants 
want of a proper person authorised to act as Judge-Advocate, — 

I hereby further empower you, in default of a person appointed by 
His Majesty, or deputed by the Judge-Advocate-General of His 
Majesty's Forces, or during the illness or occasional absence of the 
person so appointed or deputed, to nominate and appoint a fit 
person from time to time for executing of the office Judge-Ad vocate 
of any Court-Martial for the more orderly proceedings of the same 

And for so doing, this shall be, as well to you as to all others 
whom it may concern, a sufficient warrant 
Given under my hand and seal at 
this day of 

Signature of 
General Officer / 

By Command 
Signature of \ 

Staff Officer / 

VI — Form of Warrant by Officer holding one of foregoing Warrants 
delegating to an Officer poiver to convene District Courts-Martial 

To Army Form 

Whereas I am empowered by Warrant to convene General Courts- A 5 
Martial, and whereas under the Army Act, any Officer or person 
authorised to convene General Courts-Martial may empower any 
person under his command not below the rank of Captain, to 
convene a District Court-Martial for the trial under that Act of 
any person under the command of such last-mentioned Officer 
who is subject to Military Law 

By virtue of the said Act and Warrant, I do hereby authorise 
and empower you *[or the Officer on whom your command may 
devolve during your absence, not under tlie’rank of 

] from time to time as occasion may require, to convene 
District Courts-Martial for the trial, in accordance with the said 
Act and the Rules made thereunder, of any person under your 
command, who is subject to Military Law and is charged with any 
offence mentioned in the said Act, and is liable to be tried by a 
District Court-Martial 

| And I do hereby empower you *[or the Officer on whom your 
command may devolve during your absence, not under the rank of 
] to receive the proceedings of such Courts- 
Martial, and confirm the findings and sentences thereof, and to 
exercise, as respects these Courts and the persons tried by them, 
the powers created by the said Act of Parliament in the confirming 
Officer, in such manner as may be best for the good of His Majesty's 
Service 

And for so doing, this shall be, as well to you as to all others 
whom it may concern, a sufficient warrant. 

Given under my hand and seal at 

this day of 

Signature of \ 

General Officer / 

By Command 
Signature of \ 

Start Officer J 

v May bo omitted or varied in accordance with the terms of the Army Act, s 123 
1 l Ins clause to be omitted if the power of confirmation is wholly reserved 
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Form of Application for a Court-Martial. 


Army Torm 
B H6 


Station 

Application for a 
Sir, 

I have the honour to submit 
No 

of the under my 

obtain the sanction of 


Regiment 

Date 19 

Court-Martial 


cliaige 


against 


command, 


and request 
that a 


you 


will 


Court-Martial may be assembled for his trial at 
The case was investigated by (a) 

A Court of Inquiry was held on (b) 
at (Station) 

President \ 

{ } 
lhe accused is now at 


(date\ 


Members - 


Ranks, names and corps. 


copies 


His General Character is ( c ) 
I enclose the following documents { d) — 

1 Charge-Sheet (in duplicate) ( e) 

2 Summary of Evidence, original (/) and copy— 

3 Original Exhibits (g) 

\ List of witnesses for the prosecution and defence (with their 

present stations or addresses) (g) 

5 List of Exhibits (h) 
b Correspondence (g) 

7 Statement as to character (A F B 296) and regimental and 
company, &c , conduct sheets of accused ( g ) 

8 Statement by accused as to whether or not he desires to have 
an officer assigned by the Convening Officer to represent him at the 
trial fR P 14 (B)l (/*) 

I have the honour to be, 

Sir, 

Your obedient Servant, 

Signature of 
Commanding Officer 
To 


} 


MEDICAL OFFICER’S CERTIFICATE 

* insert I certify that No , Regiment, is * 

••unfit” *° unc ^ er £ 0 tnal by Court-Martial 

Signature oj the Medical Officer 


(a) Here insert name of — 

(i) Officer who 1 nvc stigated the charges 

(ill Company, &c , Commander who made preliminary enquiry into the case 
(m) Officer who took down the Summary of Evidence [R P 19 (B) (in)] 

(£>) To be filled in if there has been a Court of Inquiry respecting any matters connected with 
the charges, otherwise to be struck out [R P 19 (B) (m)] 

(c) To De filled in by the Commanding Officer 
(A) Any items not applicable to be struck out 

(e) One copy to besent to the President, one copy to be filed with the application for trial 
(/) Original summary of evidence to be sent to the President 

(g) 3, 4, 6 and 7 to be returned to the Officer Commanding the uwt of the accused with the 
notice of trial 

(/i) 5 and 8 to be sent to the President 

[If the accused has elected to bo tued under A A 46 (8) the fact thould be recorded at the 
top of this form.] 



SUSPENSION VND REVIEW OF SENTFNCES 


795 


If 

fl 


Communication to an Accused Person upon whom a 
Sentence of Death has been Passed by Court-Martial * 


To 

The Court have found you guilty of the following charges 
but not guilty of the following charges 

The Court have passed a sentence of death upon you 

The Court have made ^ recommendation to mercy m the follow¬ 
ing terms 

You should clearly understand — 

( 1 ) That the finding or findings and sentence are not valid 
until conlirmed by the proper authority 

(n) That the authority having power to confirm the finding or 
findings and sentence may withhold confirmation of the 
finding or findings, or may withhold confirmation of the 
sentence, or may mitigate, commute or remit the sentence, 
or may send the finding or findings and sentence back to 
the Court for revision 

If you do not clearly understand the foregoing you should request 
to see an officer, who will fully explain the matter to you 

President, 

( ourt Martial 

Place 

Pate 


Instructions regarding the Suspension and Review of 
Sentences Awarded by Courts-Martial f 


Pari I— Suspension 01 Senilnces \nd Review or Suspended 
Slnitncfs 

1 Some remarks on section 57\ of the Attnv Act — {a) Under 
subsection 2 (a) of section 57a of the Army Act, a superior military 
authority may issue general instructions that no soldier sentenced 
to penal servitude, imprisonment or detention shall be committed 
to prison or detention barracks until his orders have been 
ascertained 

If such general instructions have been issued, the officer con¬ 
firming a sentence of penal servitude, imprisonment or detention 
must defer committing the soldier to undergo his sentence until 
the directions of the superior military authority have been taken 

(b) If the superior military authority has not issued any such 
general instructions, then under subsection (1) the confirming 

♦ Sw R P , App, II, footnote (6) on 7Gfl 

t Orifinully m Army Council lMtrueUen No. 410 of 1931. 


Army Form 
A 8996, 



796 


SUSPENSION AND REVIEW OF SENTENCES* 


authority may exercise his discretion (except as laid down in 
para 5 below), and if he confirms a sentence of penal servitude, 
imprisonment or detention, can either ( 1 ) let the man be committed 
in the ordinary way to undergo his sentence, or ( 11 ) refer the case 
to the superior military authority if he considers such a course 
desirable 

(c) Under subsection (5) a suspended sentence must be reviewed 
every 3 months and may be reviewed more often 

(d) It should be noted that, where a sentence immediately 
after its award is referred to a superior military authority for 
decision as to whether it shall be suspended or not, if the sentence 
is put into execution it will run as from the date of award , whilst 
if it is suspended no part of the sentence is deemed to have been 
performed (subsection (3)) 

Where a sentence already m suspension is put mto execution, 
the sentence is deemed to run as from the date ordering it to be 
put into execution, and where a sentence in execution is remitted 
or suspended its currency is deemed to end on the day on which 
the man is actually released (subsection'. (4) and (6)) 

It is important therefore that these dates should always appear 
on AF A 3104 

(e) The powers under section 57a in no way affect the powers of 
a confirming or reviewing authority under section 57 of the Army 
Act, but, by \ irtue of subsection (8) of section 57a, every superior 
military authority is a reviewing authority under section 57, 
whether the soldier is undergoing his sentence within his command 
or not 

(/) Every superior military authority will keep a list of officers 
whom he appoints to be competent military authorities under 
section 57a, and superior military authorities in the United King¬ 
dom will send a copy of this list and notify any alterations therein 
to the War Office m order that officers l/c records may be informed 
Appointments should be made to the holders of certain appoint¬ 
ments and not to officers by name, eg, to the general or officer 
commanding, 1st Division, and not to Major-General Browne, 
Commanding 1st Division 

In the United Kingdom all officers to whom the power to con¬ 
vene and confirm District Courts-Martial has been delegated, will 
be appointed competent military authorities provided their rank 
is not lower than that of field officer 

2 Notes for guidance of officers considering sentences under 
section 57a — (a) The considerations which guide an officer in 
deciding whether or not it is advisable to suspend a sentence 
immediately after trial are many and vary with the discipline of 
the force under his command, the nature of the duties on which it 
is engaged and the character of the man concerned 

Suspension of sentence is primarily applicable to offences of a 
military nature only, although in special cases it may be applied 
to offences of a civil character 

In all cases special attention must be directed to the following 
points — 

( 1 ) The age and previous character of the soldier 
(u) Whether the offence is a first one 
(ui) Whether the offence was premeditated* 
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(iv) Whether the soldier was at the time subjected to any special 

stress, fatigue, disability or temptation 

(v) Whether the soldier was influenced by others older or of 
n w orse character than he 

On active service additional considerations may arise For 
example, some men may deliberately commit crimes m the hope 
that a long sentence may enable them to avoid doing duty with 
their units, whilst others may commit grave military offences 
through momentary loss of control over their nerves and without 
any real wrongful intent It must further be remembered that, 
except on active service, a sentence of penal servitude or imprison 
ment will usually entail discharge from the army, and that, there¬ 
fore, a sentence of penal servitude or imprisonment, not on active 
service, should not usually be suspended unless it is commuted 
to detention 

Each case, therefore, must be conbidered on its merits, it being 
remembered that the system of suspension of sentence is designed, 
on the one hand, to ensure instant punishment for those who 
properly deserve it, and, on the other hand, to postpone, and often 
entirely to avoid, punishment for those whose offences, \] ough 
serious, are such as may m the circumstances not call for imnn (hate 
committal to prison , the power of suspension of sentence places 
tn the hands of the commander a means of clemency and within 
reach of the soldier an opportunity to redeem Ins character 

(5) Upon review of an already suspended sentence other con¬ 
siderations arise All that need be considered then is the gravity 
of the offence of which the soldier was convicted, his previous 
character and his conduct since conviction As a general rule, 
it may be said that the more grave the offence and the worse his 
character before conviction the longer is the period required to 
prove whether the soldier is honestly trying his best to redeem 
himself and that only acts of conspicuous merit (such as bravery 
or devotion to duty in action or, m peace time, such conduct as is 
referred to in para 1630 (£>) (xvn), King’s Regulations) would 
justify a remission of sentence without regard to the length of the 
period during which it had been suspended 

Apart from such special acts, remission of sentence would be 
justified (no partial remissions of a sentence m suspension are 
allowed under section 57 a) if the soldier has by his consistent 
good conduct really shown that he has done his utmost to retrieve 
his character and become a good and efficient soldier Promotion 
to a higher rank should always be regarded as sufficient proof of 
good conduct to justify remission 

Unsatisfactory conduct subsequent to suspension will justify 
an order to put a suspended sentence into execution, whilst a 
mere negative abstention from crime would point to the advisability 
of directing a reconsideration of the sentence at a later date 

In considering a case reports must always be obtained from the 
soldier’s C O and attached with a copy of the soldier’s company 
or field conduct sheet to A F A 3104 for future reference 

It is desirable that some intimation of the reason actuating the 
superior or competent military authority m his decision upon 
review should, if possible, be communicated to the soldier. 
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Attention is drawn to para 652 {j ), King'o Regulations , 
a suspended sentence of imprisonment or penal servitu le should 
not, except on active service, be put into execution without first 
being commuted to detention unless it is intended that the soldier 
should be discharged from the army for misconduct 

(c) A soldier under a suspended sentence is to be regarded 
entirely as a free man and is to be placed under no disability 
whatever excepting only the liability of having his suspended 
sentence put mto execution if he misbehaves 

3 Procedure after trial when the case is referred to a superior 
military authority — (a) A confirming authority upon receipt of 
the proceedings of a trial will consider whether (i) he wishes to 
recommend suspension of the sentence to the superior military 
authority, or (n) he is bound to refer the case to the superior mili¬ 
tary authority under para 5 below or under the general instructions 
referred to m para 1 (a) above If the confirming authority 
decides to recommend the sentence for suspension or is bound to 
refer the case to the superior military authority, he will, when 
returning the proceedings to the unit for promulgation attach 
A F A 3104, having filled in para 1 as far as possible 

At the same time the confirming authority will direct that the 
man be not committed to undergo his sentence pending further 
orders 

The O C unit will complete paras I, VII and IX of A F A 310 [ 
and return it with the proceedings to the confirming authority 
who will complete paras II and X oi the form and forward it 
with his remarks through the usual channels to the superior 
military authority 

(b) The superior military authority will telegraph his decision 
direct to the confirming authority who will at once take tlu 
necessary action to commit the man to undergo his sentence in tilt- 
ordinary way or to release him and ensure that the necessary 
entries as to suspension are made m tiie documents referred to in 
para 8 (b) 

( c ) The superior military autnonty will at the same time 
despatch through the usual channels A F A 3104, having filled m 
para III, and the proceedings to the confirming authority The 
proceedings will subsequently be disposed of by the confirming 
authority m the usual way and the A F A 3104 will be passed 
through the O C unit to the authority directed to hold it ( see 
Part III) 

( d) A sentence of penal servitude or imprisonment coupled 
with discharge with ignominy cannot be suspended unless the 
discharge with ignominy is remitted 

4 Three-monthly review of sentences under suspension — (a) 
Every sentence under suspension must be reviewed at intervals 
of not more than 3 months and may be reviewed more frequently 

This review will be carried out by the competent military 
authority (if there is none, by the superior military authority) 
under whose command the man is serving, to whom A F A 3104 
will be sent by the authority laid down m Part III, 14 days before 
the review is legally due, through the O C unit with which the 
man is serving, who will attach reports as to the conduct of the 
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man since suspension and copies of his company or field conduct 
sheet 

( b ) The competent military authority may himself remit the 
sentence or direct that it be brought forward again at a date not 
more than 3 months ahead, which will be entered by him m paras 
VI or XI of A F A 3104 

He will notify his decision to the O C the unit concerned and 
will ensure that m the case of a remission the necessary entries 
are made in the documents mentioned m para 8 ( b ) 

(c) If the competent military authority considers that the sen¬ 
tence should be put into execution he will submit A F A 3104 to 
the superior militaiy authority, and the procedure will then be as 
laid down in para 3 (b) and ( c ) except that the pla< e of the confirm¬ 
ing authority will be taken by the competent military authority 

(d) Cases may arise in which a competent military authority 
may desire without any delay to remit a suspended sentence on 
the spot for some specially meritorious act on the part of the soldier 
In such cases it will be sufficient if the competent military authority 
notifies his decision to the man and his C O and subsequently 
at the first opportunity secures A F A 3104 and takes the other 
action laid down m sub-paras ( b ) and (e) of this para 

If on the other hand it is desired at any time before the three- 
month] v review to put a suspended sentence into execution the 
C O must at once wire for A F A 3104 ^nd transmit it with his 
recommendation through the competent military authority, if 
one exists, for the decision of a superior military authority, who 
will act on the principle indicated in para 3 ( b ) 

(e) When all action on review has been taken the competent 
military authority will despatch A F A 3104 (ensuring that it is 
correctly completed) through the C O to the authority directed 
to hold it m Part III If a sentence which is put into execution 
has been m execution before, A F A3104 will be also passed through 
the O C detention barracks or governor of the prison to which 
the soldier is committed in order to inform him of the number 
of marks earned towards remission (if any) 

5 Trial of a soldier already under a suspended sentence —If a 
soldier under a suspended sentence is d gam to be tried by court- 
martial, the O C unit will telegraph to the authority holding A F 
A 3104 for its immediate despatch to him and will forward it (with 
application for trial if possible) to the convening authority 

The convening authority will attach this form to the proceedings 
before returning them for promulgation 

In a case such as this, reference will invariably be made to the 
superior military authority, whose attention is drawn to sub¬ 
section (7) of section 57 a of the Armv A.ct The procedure gener¬ 
ally will be as laid down in para 3 

If a soldier is committed to undergo a sentence, as a rule any 
previously suspended sentence should also be put into execution 
to run either concurrently or consecutively with the later sentence 

6 Removal of a soldier under suspended sentence from command 
of one competent military authority to that of another —If a soldier 
under suspended sentence is transferred from the command of 
one competent military authority to that of another just before or 
after AF A 3104 has been received fiom the authority holding 
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that document, the former competent military authority will 
consider the man’s conduct up to the date upon which he left his 
command and will attach hjs remarks to A F A 3104 which he 
will forward through the authority directed to hold that form to 
the new competent military authority who will act as directed in 
para 4 

7 Transfer of soldier under suspended sentence from United 
Kingdom to overseas and vice versa —When a soldier under sus¬ 
pended sentence is transferred from the United Kingdom to a 
station overseas, from a station overseas to United Kingdom, or 
from one station overseas to another station overseas, the authority 
directed to hold the A F A 3104 in the old station will at once 
pass the form to the authority directed to hold it m the new 
station 

8 Completion of A F A 3104 and entries to be made m documents 
(a) The various paras m A F A 3104 are self-explanatory, but 
care must be taken that they are correctly filled up in each case, 
the dates of entries being especially important , see para 1 (d) 

Entries m A F A 3104 may generally be signed by a staff officer 
for the superior or competent militaiy authority although the 
latter is responsible for the decision , but where the decision is 
to put the sentence into execution the direction to do this must be 
signed by the superior military authority himself The various 
conduct reports, &c , upon the man will be pasted to the form 
where marked, for reference on further reviews 

( b ) Entries will invariably be made m the following documents, 
giving dates and authority, whenever — 

A sentence is suspended, remitted, commuted or mitigated , 

A suspended sentence is remitted, or 
A suspended sentence is put into execution , 
as they are casualties affecting a soldier’s service 

On Active Service 

(i) Field Conduct Sheet (see para 1637, King’s Regulations) 

(u) A B 64, Part I, under “ Miscellaneous Entries ” 

(in) A F W 3011 

(iv) Part II of Orders 

(v) A F B 103 

(\n) Statement of Service (para 1621 (xi). King’s Regulations) 
(vn) Regimental Conduct Sheet (see para 1630 ( b) (xvm), King's 
Regulations) 

In Peace 

As m (u), (iv), (vi) and (vn) above, and also in the compam 
conduct sheet (see para 1634, King’s Regulations) 

9 Miscellaneous — (a) When a soldier serving at home under a 
suspended sentence becomes due for discharge, disembodiment, 
transfer or relegation to the Reserve, the O C the unit with which 
the man is serving is responsible for bringing the case to the notice 
of the superior (or competent) military authority one month before 
the man leaves his umt and that authority will as a general rule 
remit the sentence, ^ 

If, however, it is considered that in the interest of discipline the 
suspended sentence ought to be put mto execution the case must 



SUSPENSION AND REVIEW OF SENTENCES 


801 


be referred to a superior military authority who will, if he decides 
to put the sentence into execution take steps to carry out his 
decision and to notify the War Office at once of his action, giving 
the date of the soldier's last trial 

If a soldier under a suspended sentence serving overseas is due 
to be sent home for discharge or transfer to the Reserve, the O C 
the unit with which he is serving overseas will take steps to ensure 
that the case is brought to the notice of the superior (or competent) 
military authority for decision on the lines indicated above, one 
month before the soldier embarks for the United Kingdom 

In the case of a soldier m hospital who is to be invalided from 
the service, the O C hospital, being O C the unit with which the 
man is serving, will be responsible for bunging to the notice of the 
superior (or competent) military authority the existence of any 
suspended sentence under which the soldier may be, before the 
soldier, if serving at home, is invalided, or if serving overseas, is 
sent home for the purpose of being invalided 

Where, owing to the circumstances of the case, it is impossible 
to give the month's notice referred to above, the O C unit will be 
responsible that the longest possible notice is given and that the 
question of the disposal of the suspended sentence is submitted at 
once to the proper authority 

(6) If a soldier is committed to prison under two sentences, 
a separate committal warrant will be made out m respect of each 
sentence 

(c) If a soldier whilst undergoing field punishment or confine¬ 
ment to barracks is sentenced to penal servitude, imprisonment 
or detention, which sentence is suspended, the previous sentence 
of field punishment or confinement to barracks may be carried 
out and will not affect the currency of the suspended sentence 

(d) Any consequence of a conviction or sentence and any part 
of a sentence which would have taken immediate effect if no part 
of the sentence had been suspended will take immediate effect 
notwithstanding suspension, e g , reduction to the ranks under 
section 183 (4) of the Army Act, fines and stoppages 

10 ( Omitted ] 

Part II — Review of Sentences in Execution 

11 Review of sentences in execution upon men not discharged 
from the Army — (a) It has been decided that sentences in 
execution upon men who are not discharged f i om the army shall be 
reviewed at intervals of not more than six months and may be 
reviewed more frequently In the case of this six-monthly 
review A F A 3104 will be sent 14 days before this date arrives by 
the authority who is responsible (see Part III) for bringing the 
case forward for review to the competent military authority (if 
none, to the superior military authority) in whose command the 
man's unit is serving If the sentence has never been considered 
for suspension and therefore no A F A 3104 for the soldier exists 
the authority responsible for holding such form if one existed 
(see Part III) will prepare one in accordance with the note below. 

Notf —The authority directed to hold the document will prepare A F A 3104 by com 
pleting paras I and VII and cancelling paras II, III, IX and X He will initial the pirts 
■truck out, and will stamp para II with ms office stamp Action on review will be recorded 
in para VI 
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If an} sentence is reviewed before the expnation of six months 
the authority instituting the review will ask the authority holding 
A F A 3104 to forward it to him The competent (or superior) 
military authority will secure a report of the man's conduct from 
the governor or commandant of the place in which the sentence is 
being served, and from the O C the unit to which the man belongs 
as to the desirability or otherwise of any remission or suspension 

(b) If, after reference by the competent military authority to the 
superior military authority, the sentence is suspended the com¬ 
petent military authority will take the necessary steps to secure the 
man's release and to ensure that the necessary entries in documents 
are made (see para 8 (b)) 

The competent military authority will despatch A F A 3104 
duly completed to the authority directed to hold it, through the 
commandant or governor under whom the sentence was being 
served m order that the latter may enter on the form the actual 
date of release and the number of maiks earned towards remission 

( c) If the competent military authority considers that the residue 
of the sentence should be remitted, and if he is himself qualified 
to remit it under section 57 of the Army Act, he will remit it 
If the competent military authority is m doubt or is not himself 
qualified to remit it, he will refer it to the superior military author¬ 
ity with his recommendation In either case, if the sentence is 
remitted, the competent military authority will take the necessary 
action to secure the man's release and, when A F A 3104 is com¬ 
pleted, will despatch it to the authority directed to hold it (see 
Part III) and will ensure that the necessary entries m documents 
are made (para 8(b)) 

( d ) Tf the competent military authority marks the sentence 
for further review at a later date, he will, after making an entry 
to this effect in A F A 3104, despatch it to the authority directed 
to hold it until the next review 

(e) It must be noted that although no partial remission of a 
sentence in suspension under section 57a is allowed, yet a partial 
remission of a sentence m execution may legally be made under 
section 57 (2) of the Army Act 

(/) In reviewing a sentence which is m execution the opinion of 
the governor or commandant of the place m which the sentence 
is being undergone is invariably to be obtained and his opinion 
as to whether the sentence should be suspended, remitted, miti¬ 
gated or commuted should be carefully considered by superior 
or competent military authorities under section 57a or reviewing 
authorities under section 57 of the Army Act 

In no case should the sentence be varied or suspended unless the 
man's conduct whilst under sentence has been satisfactory 

12 Miscellaneous — (a) Whenever a soldier under sentence of 
penal servitude, imprisonment or detention which is in execution 
is discharged from the army whilst remaining under sentence, 
officers l/c records are invariably at once to notify the War Office 
by letter accompanied by A F A 3104 either m original or prepared 
under para 11m order that any necessary review of sentence may 
be effected 
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( b ) Wliene\ cr a soldici under sentence of penal servitude, 
imprisonment or detention, which is in execution, is sent from 
overseas to the United Kingdom to undergo his sentence the 
G O C of the station from which he embarks for the United 
Kingdom is tnvanablv at once to notify the War Office in order 
that steps may be taken to ensure that any necessary review of 
sentence is elfected under para 11 or 12 (a) 

In both cases (a) and (t>) above the notification referred to will 
contain the date of the soldier's last trial 

( c ) Sentences of men discharged from the Army, winch are being 
served in the United Kingdom, the Channel Islands or the Isle of 
Man, will not be remitted by superior military authorities or by 
other reviewing authorities, under section 57 of the Army Act, 
without reference to the War Office 

Part III — Auihorii\ responsibte r ok holding \ I< A 3104 

AND BRINGING 1 \CH CASE TORW \RI> lOK REVIEW I VERY 
THRn: MONTHS OR SIX MONTHS, Nb 1 HI C \SE M\Y BE 

13 United Kingdom — (a) Authority for holding AF A 3104 
and for bringing each case foiward for review as required is the 
officer i/c records of the corps concerned 

(b) He will in the case of men serving under a suspended sen¬ 
tence forward A T A 3104 as directed in para 4 (a) 

In the case of a man whose sentence is in execution he will 
forward A F A 3104 direct to the competent (or superior) military 
authority under whose command the man’s unit is serving as 
directed in para 11 (a) 

In the case of men who are in a state of desertion when their 
sentences become due for review, oilicers i/c records will make a 
note of such fact in that part of the form headed “ action on 
review*' and will not forward the foim for review until the man is 
apprehended or surrenders himself, in which case he will forward 
A F A 3104 as directed in para 4 (a) pointing out that the review 
has been delayed by the soldier’s absence 

(c) Where a suspended sentence is remitted or a soldier has 
served his sentence A F A 3104 will be put away m the original 
attestation 

14 Stations oven>eas (other than India )—The authority both 
for holding A F A 3104 and for bringing each case forward for 
review every 3 months or 6 months will be the general or other 
officer commanding the troops 

When a suspended sentence is remitted or a soldier has served 
his sentence A F A 3104 will be despatched to the officer i/c 
records at home for retention with the man's documents 

15 India —Subject to such regulations as may from time to 
time be issued by the C -m-C the authority both for holding A h 
A 3104 and for bringing each case forward for review ever}' 3 
months or 6 months will be the O C unit 

When a suspended sentence is remitted or a soldier has served 
his sentence AF A 3104 will be despatched to the officer i/c 
records at home for retention with the man’s documents 

16 An expeditionary force —Subject to such instructions as 
the G O C -m-C may issue, the authority both for holding A F A 
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3104 and for bringing each case forward for review every 3 months 
or 6 months will be the officer i/c the Adjutant-General’s office at 
the base, who will, if possible, institute a card index of all men 
under sentence of penal servitude, or imprisonment or detention 
of over 6 months, and of all men under suspended sentence of 
whatever length He will act as directed m para 13 (b) 

When a suspended sentence is remitted or the soldier has scived 
his sentence A F A 3104 will be despatched to the officer i/c 
records at home for retention with the man’s documents 

17 Small punitive force or minor expedition —No definite rules 
can be laid down as to the authority both for holding A F A 3104 
and for bringing each case forward for review every 3 months or 
6 months as the case may be 

But the commander will be responsible through the Adjutant- 
General's branch of the staff for initiating a system which will 
ensure proper review both of sentences in suspension, and in 
execution on the principles laid down in Parts I and II Particular 
care must be taken by the commander of the force to ensure that 
A F A 3104 is evacuated at the same time (or as soon after as 
possible) and to the same destination as the man concerned 

18 Duplicate A F A 3104 In order to avoid trouble in the 
case of a lost A F A 3104, the authority directed to hold this form 
will always prepare a duplicate of any form which he is responsible 
for holding 

If an original form which is despatched from his office does not 
return in due course he will institute inquiries, and if it is found 
to be lost the duplicate will be taken into use and a fresh duplicate 
prepared 

The duplicate taken into use will be headed “ Duplicate, original 
lost ” and bear the office stamp of the authority preparing it The 
duplicate will be disposed of as indicated in para 7 but will be 
despatched under separate cover 

19 A copy of A F A 3104 is pnnted as an Appendix to these 
Instructions 


APPENDIX 


N B — Examples of entries dealing with an imaginary sentence of one 
year's detention have been made m para VI 

Arm > Form REVIEW OF SENTENCES AWARDED BY COURT- 
a ^104 MARTIAL 

1—Case of No.Unit,. 

Sentenced to. ... .... on. . .. 

Age on, and date of enlistment. 

Term of service . 
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First 

Trial 


For details 
of offences, see 
paragraph VII 


II—lo . 

Superior Military Authority 
I have directed that the above-named be 
not committed to undergo his sentence, which I 
recommend should be (suspended) ~ (put into 
execution) ( 2 ) for reasons given in paragraph X, 

Place . , . .. 

Date . Confirming Authority 


For CO's 
remarks, see 
paragraph IX 


Second 

Trial 


For details 
of offence, 
see para¬ 
graph VIII 
For C O’s 
remarks, 
see para¬ 
graph XII 


III —I direct that the sentence (which I 
hereby commute to ) (of which I 

remit ) ( x ) ( 2 ) (be suspended) (be 

put into execution) {*) and be reviewed on 

. < 3 ) 

Place , . 

Date ... .... 

Superior Military Authority < 4 ) 
(For action on review, see paragraph VI ) 
IV—(5) To 

Superior Military Authority 

This man was again convicted on . 

and sentenced to . , 

and I have directed that he shall not be com¬ 
mitted to undergo his sentence, which I recom¬ 
mend should be (suspended) (put into execution) 
( x ) and run (concurrently) (consecutively) (*) 
with the previous ( 6 ) sentence for the reasons 
given in paragraph XIII 

Place. . 

Date . . . Confirming Authority 

V —( 6 ) I direct that the sentence (which 

I hereby commute to. .....) 

(of which I remit.. .. ) (*) ( 2 ) 

(be suspended) (be put mto execution) and that 
it run (concurrently) (consecutively) f 1 ) with 

the previous ( 6 ) sentence of. 

and be reviewed on. ( 3 ) 

Place . 


Date . 


Superior Military Authority ( 4 ) 


(1) Erase words not required, and initial erasures 

(2) A sentence of penal servitude or imprisonment, combined with discharge 
with ignominy, cannot be suspended unless the discharge with ignominy is 
remitted 

(3) A suspended sentence must be reviewed at least once every three months, 
and a sentence put mto execution should be reviewed in not more than six 
months 

(4) An order directing a sentence to be put into execution must be signed 
by the Superior Military Authority personally 

(5) This paragraph to be left unused until required If the man is 
convicted a third time, a fresh form, using only paragraphs IVand V, will be 
made out and attached to this form, and all further reviews will be on the 
attached form 

(fi) A previous sentence of imprisonment or detention in a state of suspension 
i» avoided bv the award of a subsequent sentence of nenal servitude. 
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VI — Action on Review 

(Whether the sentence or sentences are sus 
pended oi m execution ) 

Any Reviewing Authority under section 57 of the Army Act may 
under that section mitigate, remit or commute a sentence which 
is in execution, and if the sentence as commuted or mitigated is 
penal servitude, imprisonment or detention, it will remain subject 
to the powers granted by section 57a of the Army Act A partial 
remission of a sentence m suspension is not legal 


Dato 

Directions 

Signature and ap¬ 
pointment of au¬ 
thority giving the 
directions 

If sentence sus 
pended, actual date 
of release and 
marks earned to 
count towards remis¬ 
sion and signature 
of O C Prison or 
Detention Barracks 

21/6/20 

<u 

b 

XI 

*8 

c3 , ,, , 

Suspended, 
bring for¬ 
ward 
* 20/9/20 

A Brown , 

May -Gen , 
Comdg 6th Div , 
Superior Military 
Authority 


3- 21/9/20 

2 

3 

o 

■s 

Put into execu¬ 
tion, bring 
forward 
21/3/21 

A Brown, 

May Gen , 
Comdg 6th Div , 
Superior Military 
Authority 


£ 21/3/21 

<D 

> 

U 

§ 

p, - -- 

Suspended, 
bring 
forward 
21/0/21 

A Brown , 

May -Gen , 
Comdg 6th Div , 
Superior Military 
Authority 

Released 22/3/21 
Marks 1240 

J Smith, Mayor, 
Comdt , Aldershot 
Detention BKs 

| 21/6/21 

a 

s 

Bring forward 
21/9/21 

R Little, 

Col Comdt , 
Comdg 16th Inf 
Bde 

Competent Military 
Authority 


5 21 W21 

a' 

s 

a 

4> 

Remitted 

R Little, 

Col Comdt , 
Comdg 16th Inf 
Bde , 

Com pe ten tM i li tary 
Authority 


1 

1 

< 





If further space required, an addi 
tional slip should be pasted here 
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Charge or Charges giving particulars 


Da+e of Date of 

Offence Trial 


VII —First Trial 


Signature of officer making entry 
VIII —Second Tual 


Signature of officer making entry 


IX C O's Remarks and Recommendations on First Trial. 



X Confirming Officer's Remarks and Recommendations on First 

Trial 
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XI. 


Space for further Review 


Date 

Directions 

Signature and Ap¬ 
pointment of 
Authority giving 
the directions 

If sentence suspended, 
date of release, No 
of marks earned to 
count towards remis¬ 
sion , and signature 
of O C Prison or De 
tention Barracks 






XII Remarks and Recommendations of C O on Second Trial 


Date 


Signature 


XIII Remarks and Recommendations of Confirming Officer on 

Second Trial 


Date 


Signature 
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Disciplinary Regulations and Orders . 1 

Relations between Military and Naval Forces acting 

TOGEIHLR 

Naval Discipline Act, Section 90\ 

90a —( 1 ) Where an officer or non-commissioned officer, not 
below the rank of serjeant, is a member of a body of His Majesty's 
military forces acting with, or is attached to, any body of His 
Majesty's naval forces under such conditions as may be prescribed 
by regulations made by the Admiralty and Army Council, then, 
for the purposes of command and discipline and for the purposes 
of the provisions of this Act relating to superior officers, he shall, 
in relation to such body of His Majesty’s naval forces as aforesaid, 
be treated, and may exercise all such powers (other than powers of 
punishment), as if he were a naval ofiiccr or petty officer, as the 
case may be 

(1a) (Air Force) 

(2) Where any naval officer or seaman is a member of a body 
of His Majesty's naval forces acting with or is attached to any body 
of His Majesty's military forces under such conditions as may be 
prescribed by regulations made by the Admiralty and Army 
Council, then, for the purposes of command and discipline and for 
the purposes of the provisions of this Act relating to superior 
officers, the officers and non-commissioned officers, not below 
the rank of serjeant, of such military body shall, in relation to him, 
be treated, and may exercise all such powers (other than poweis of 
punishment), as if they were naval officers and petty officers 

(2a) (Air Force ) 

(3) The relative rank of naval and military and air-force officer^, 
petty officers, and non-commissioned officers shall, for the purposes 
of this section, be such as is provided by the King’s Regulations 
and Admiralty Instructions for the time being in force 


Conditions Prfscribld by the Admiralty and Army Council 

UNDER THE POWERS GRANTED TO THEM BY SECTION 90 A OF 

the Naval Discipline Act and Section 184a of the Army 
Act 

Whlkkas Section 90a of the Naval Discipline Act and Section 
184a of the Army Act apply only when such conditions as may be 
prescribed by regulations made by the Admiralty and Army 
Council are complied with 

Now therefore it is hereby declared that the said sections shall 
apply if any of the following conditions are complied with — 

1 If an Order applying the sections is made by the Admir¬ 
alty and Army Council 

2 If in case of emergency where two forces are acting 
together and reference to the Admiralty and Army CouncJ 
would cause undue delay, an order m writing applying the 
sections is made by the officer* commanding the two forces 


1 These regulations and orders are made pursuant to ss 179a and 184 a of the Army Act 
See the notes to those sections 
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respectively, but in such case such officers shall communi¬ 
cate the fact to the Admiralty and Army Council 

3 In the case of any officer or man of one service being 
attached to a force of the other service, if the officer under 
whose command such officer or man is, with the consent of 
the officer in command of the force to which he is attached, 
makes an order that the said sections shall appl> 

(Sd ) Fisher, 

(Sd ) FT Hamilton, 
Two of the Lords Commissioners for 
executing the office of Loid High Admital 


Dated this 3rd day of April, 1915 

(Sd ) W Graham Greene, 
Secretary 


Signed on behalf of the Army Council this 31st day of March, 
1915 


(Sd ) J Woi f r Murray, 

Chief of the Imperial General Staff 


(Sd ) Henry C Sclater, 

Adjutant-General 

(Sd ) R H Br\de, 

Secretary 


Attachment oi Officers and Soldiers to the Air Forct 
and or Officers and Airmen to the Regular Forces 


Air Force Act, Section 179a 

(1) The Air Council may direct from time to time that any 
officers or airmen of the regular nir force shall, under such conditions 
as may be prescribed by regulations made bv the Air Council 
and the Armv Council, be temporarily attached to a military 
force 


Conditions Pri scrtbi d by the Army Council and thl Air 
Council under tht powj rs chanted io hum by Section 
179a Subsection (1) of the Army Act and Section 179a 
Subsection (1) of the \ir Force Act 

Ann Order Whereas by Sections 179A of the Army Act and 179a of the 
227 of i 9 i 8 r Air Force Act it is provided that under such cond*tions as may be 
prescribed by regulations made by the Army Council and the Air 
Council — 

(a) Officers and soldiers of the Regular Forces may be tempor¬ 
arily attached to the Air Force by directions given from 
time to time by the Army Council, and 
(i b) Officers and airmen of the Regular Air Force may be tem¬ 
porarily attached to the Regular Forces by directions 
given from time to time by the Air Council 
Now therefore it is hereby declared that the following shall be 
the conditions upon which officers and soldiers of the Regular 
Forces may be temporarily attached to the Air Force — 

(a) If the Air Council concur in the directions for such attach¬ 
ment given from time to time by the Army Council, or 
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if such directions are given by the Army Council in pur¬ 
suance of and in accordance with any order or instruction 
issued by the Army Council with the approval of the Air 
Council 

And it is hereby further declared that the following shall be the 
conditions upon which officers and airmen of the Regular Air 
horce may be temporarily attached to the Regular Forces — 

(6) If the Army Council concur m the direclions for such 
attachment given from time to time by the Air Council, 
or if such directions are given by the Air Count ll m pur¬ 
suance of and in accordance with anv order oi instruction 
issued by the Air Council with the approval of the Army 
Council 

Signed on behalf of the Army ( ouncil, 

Ian Macfheksoy, 

C F N MACRnDV, AG 
C H Hakington, D C I G S 
Dated this 12th day of June, 19IS 

Signed on behalf of the Air ( ouncil, 

John Baird, 
l H Sakis.CAS 
Golh rey Tune, MGP 
Dated this 12th day of June, 1918 

Directions given by the Air Council icith the concurrence of the Army 
Council pursuant to the Regulations dated YLth June, 1918, 
made by the Army Council and Air Council 

I he following officers and airmen of the Regular Air Force 
shall be temporarily attached to the Regular Forces, namely — 

(1) Every officer and airman of the Regular Air Force who is 

for the time being or from time to time serving in any 
military Command Depot m the United Kingdom , and 

(2) Every officer and airman of the Regular Air Force who is 

for the time being or from time to time serving in any 
military hospital m the United Kingdom from the time 
of admission until discharged 

An officer or airman of the Regular Air Force attached 
to the Regular Forces under 1 or 2 above written, shall 
continue attached as aforesaid only whilst serving as 
aforesaid 

(d) Any officer or airman of the Regular Air Force, who m the 
case of any emergency is ordered to be attached to the 
Regular Forces by the Officer Commanding any portion 
of the Air Force serving overseas, with the assent of the 
General Officer Commanding that portion of the Regular 
Forces which is serving m the same place overseas , but 
in such case the officer issuing the order and the General 
Officer who assents thereto shall communicate the fact 
to the Air Council and Army Council respectively An 
officer or airman attached to the Regular Forces in pur¬ 
suance of this clause shall continue to be so attached for 
so long as may be prescribed by the order by which he 
was attached, or until such tune as an order revoking such 


At my Order 
ill of 1918 
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attachment is made by the General Officer Commanding 
the military forces overseas with which he is for the time 
being serving with the assent of the Officer Commanding 
any body of the Air Force serving in the same place 
overseas, or until such time as an order revoking such 
attachment is made by the Army Council with the assent 
of the Air Council 

(4) Any officer of the Regular Air Force during such time as he 
may, for the purpose of instruction, be in attendance at 
a court-martial convened under the Army Act 

fu/ther direction given by the Air Council with the concurrence of 
the Army Council pursuant to the Regulations dated Ylth June, 
1918, made by the Army Council and Air Council 
um> Order Every airman of the Regular Air Force who may for the time 
° 191 being be on board any vessel employed as a military transport 
or troopship shall be temporarily attached to the Regular Forces 
while on board, and during such time only as there may not be 
on board the same vessel an officer of the Regular Air Force or 
a naval or military officer attached to the Regular Air Force 
(other than an officer holding only an honorary commission) 

Further direction given by the Air Council with the concurrence 
of the Army Council pursuant to the Regulations dated 12 th 
June , 1918, made by the Army Council and Air Council 

Army Order ihe following officers and airmen of the regular Air Force 
no of 1921 b ] ia n be temporarily attached to the Regular Forces, namely — 
Any officer or airman of the regular Air horce who is 
instructed to serve with a unit of the Regular Forces and 
is taken on the strength of such unit while serving with and 
on the strength of any unit of the Regular Forces 

Direction given by the Army Council with the concurrence of the 
Air Council pursuant to the Regulations dated 12th June , 1918, 
made by the Army Council and Air Council 

Army Order Ihe following officers and soldiers of the regular forces shall be 
263 of 1922 temporarily attached to the regular Air Force, namely — 

(a) Any officer or soldier of the regular forces who m the case 
of any emergency is ordered to be attached to the regular 
Air Force by the officer commanding any portion of the 
regular forces serving overseas, with the assent of the air 
officer commanding that portion of the air force which 
is serving in the same place overseas , but in such case the 
officer issuing the order and the air officer who assents 
thereto shall communicate the fact to the Army Council 
and Air Council respectively An officer or soldier attached 
to the regular Air Force, m pursuance of this clause shall 
continue to be so attached for so long as may be prescribed 
by the order by which he was attached, or until such time 
as an order revoking such attachment is made by the air 
officer commanding the Air Force overseas with which 
he is for the time being serving with the assent of the 
officer commanding any body of the regular forces serving 
in the same place overseas, or until such time as an order 
revoking such attachment is made by the Air Council 
with the assent of the Army Council 
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(b) Any officer or soldier of the regular forces who is instructed 
to serve with a unit of the regular Air Force and is taken 
on the strength of such unit while serving with and on the 
strength of any unit of the regular Air Force 

FuYthBY directions given by the Army Council with the concurrence 
of the Air Council pursuant to the Regulations dated 12 th June , 

1918, made by the Army Council and Air Council 

(1) Every officer of the regular forces who is ordered in writing Army Order 
to do duty for a period in an air force transport or freightship 3,0 
(men) shall be temporarily attached to the regular air force during 

the period specified m such order 

(2) A similar direction, relating to the temporary attachment 
of officers of the regular air force to the regular forces, has been 
given by the Air Council 

(3) Every soldier of the regular forces who may for the time 
being be on board any vessel employed an air foice transport or 
freightship (men) shall, during such time as there mav not be on 
board the same vessel an officer of the regular forces or an officer 
of the regular air force attached to the regular forces, be tempor¬ 
arily attached to the regular air force while on board 

Army Councils instruction on the Direction given at ( 1) above 

The order in writing (signed by or on behalf of the general officer 
commanding or officer commanding troops at the port of embarka¬ 
tion) should specify that the officer (named) is ordered to do duty 
in the (named) air force transport or freightship (men) during the 
period of the voyage between ports (named) , and the order will 
be dehvered to the senior air force officer on board 


Relations between Military and Air FoRcrs acting together 

Air Forcf Act, Section 181a 

(1) (Navy) 

(1\) Where an officer or non-commissioned officer of the Army 
is a member of a body of His Majesty’s military forces acting with 
any body of His Majesty’s air force under such conditions as may 
be prescribed by regulations made by the Army Council and Air 
Council, then, for the purposes of command and discipline and for 
the purposes of the provisions of this Act relating to superior 
officers, he shall, in relation to such body of His Majesty's air force 
as aforesaid, be treated and have all such powers (other than powers 
of punishment) as if he were an air-force officer or non-commis¬ 
sioned officer as the case may be 

Provided that under regulations made by the Air Council and 
Army Council, the officers and soldiers of a body of His Majesty's 
military forces acting with any body of the air force on active 
service, or any of such officers or soldiers, may, in such manner 
and in such circumstances and subject to such conditions as may 
be provided by or under those regulations, be made subject to this 
Act, and in such case they shall be subject thereto in like manner 
as if they were officers and soldiers attached to the air force 

(2) Where any officer or airman is a member of a body of His 
Majesty’s air force acting with any body of His Majesty’s naval 
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or military foices under such conditions as may be prescribed by 
regulations made by the Air Council, and, as the case may be, the 
Admiralty or the Army Council, and such officer or airman is not 
borne on the books of any of His Majesty's ships m commission, 
then, for the purposes of command and discipline and for the 
purposes of the provisions of this Act relating to superior officers, 
the officers and petty officers of such naval body or the officers 
and non-commissioned officers of such military body (as the case 
may be) shall, m relation to him, be treated and have all such 
powers (other than powers of punishment) as if they were air-force 
officers or non-commissioned officers 

(3) The relative rank of naval and military and air-force officers, 
petty officers, and non-commissioned officers shall, for the purposes 
of this section, be such as is provided by the King's Regulations 
and Admiralty Instructions for the time being in force 


Conditions Prescribed by the Army Council \\d the Air 
Council under the powers granied to ihem by Section 
184 \ or the Army Aci and Slction 184a of the Am Force 
Act 

ArmyOrder Whereas Section 184a ot the AimyAct and Section 184a of the 
109 of 1918 ^ ir p orce apply only when sulIi conditions as may be pie- 
‘-tnbed by regulations made b> the Yriny Council and Air Council 
are complied with 

Now therefore it is hereby declared that the said sections shall 
apply if any of the following conditions are complied with — 

1 If an Order appl> mg the sections is made b\ the Army Council 
and Air Council 

2 If m the case of emergency wlurc two Forces arc acting 
together and reference to the Army Cuuncil and Air Council 
would cause undue delay, an order in writing ipplj mg the sections 
is made by the Officers f ommamlmg the two Porces respectively, 
but in such case such officers shall communicate the fact to the 
Army Council and Air Council 

It is also hereby declared that — 

3 Whenever any body of the Military Police is acting in any 
place where there shall be present any body of His Majesty’s 
Air Force, then for the purposes of command and discipline and 
for the purposes of the provisions of the Air Porce Act relating to 
superior officers, the officers, warrant officers and non commis¬ 
sioned officers who are members of such body of the Military Police 
shall, in relation to such body cf His Majesty's Air Force as afore¬ 
said, be treated and have all such powers (oilier than powers 
of punishment) as if they were Air Force officers, warrant officers 
or non-commissioned officers, as the case may be 

4 Whenever any body of the Air Force Police is acting m any 
place where there shall be present any body of His Majesty’s 
Military Forces, then for the purposes of command and discipline 
and for the purposes of the provisions of the Army Act relating to 
superior officers , the officers, warrant officers and non-commis¬ 
sioned officeis who are members of such body of the Air Force 
Police shall in relation to such body of His Majesty's Military 
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Forces as aforesaid be treated and have all such powers (other 
than powers of punishment) as li they were military officers, 
warrant officers or non-commissioned officers, as the case may be 

Signed on behalf of the Army Council this 22nd dav of March, 
1918 

(Sd ) Dlrb\ 

(Sd ) t F N M\cre\dy, Adjutant-General 
(Sd ) R D Whigh\m ( Major-General, Deputy Chief 
of the Imperial Genoa l Staff 

Signed on behalf of the Air Council tins 22nci nay of March, J918 
(Sd ) Roiiilrmrri; 

(Sd ) II Trenchard, Major-Genual, Chief of the Air 
Staff 

(Sd ) Com rey Paine, Mailer-General of Personnel 


Order made On the 1th November, 1919, by th Army Council and Air 
Council under Clause 1 of the Conditions set out above 

Whenever any body of the Military Forces which is or forms Am y Order 
part of or is attached to an Expeditionary Force and any hod\ of 414 of 1919 
the Air Force axe acting together beyond the seas Section 184a 
of the Army Act, except the proviso to Subsection (1a) of that 
Section, and Section 184a of the Air Force Act, except the proviso 
to Subsection (1a) of that Section, shall apply to and in relation 
to such bodies and the officers warrant officers, non-commissioned 
officers and men who arc members thereof 

Order made on the 10 th November, 1919, by the Army Council and 
iir Council under Clause 1 of the Conditions set out above 

ihe proviso to Section 184a (1a) of the Army Act shall apply ^rmy^Order 
to and in relation to the oincers and airmen of any body of the 
Royal Air Force acting with any body of His Majesty's Military 
Forces under or within, the Command of the General Officer 
Commandmg-m-Chief the British Army of the Rhine whilst on 
active service, and such officers and airmen of the Royal Air 
Force as aforesaid shall in all respects be subject to the Army 
Act in like manner as if they were officers and airmen attached 
to the Army so long as they remain under or wit nn the Command 
of the General Officer Commanding-in-Cluef, the British Army 
of the Rhine 

Order made on the 31s/ October, 1921, by the Army Council and Atr 
Council under Clause 1 of the Conditions set out above 

Whenever any body of His Majesty’s Military Forces and any Anny Order 
body of His Majesty’s Air Force are acting together within the 4 ° 
area of Aden, Section 184a of the Army Act, except the proviso 
to Subsection (1a) Of that Section and Section 184a of the Air 
Force Act, except the proviso to Subsection (1a) of that Section, 
ll apply to and in relation to such bodies and the officers, 
warrant officers, non-commissioned officers and men who are 
members thereof. 
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Order made on the 19 th July , 1922, by the Army Council and Air 
Council under Clause 1 of the Conditions set out above 

Army Order Whenever any body of His Majesty’s Military Forces and any 
263 of 1922 body 0 f the Royal Air Force are acting together within the area 
of Palestine or Transjordania, Section 184a of the Army Act, 
except the proviso to Subsection (1a) of that Section, and Section 
184a of the Air Force Act, except the proviso to Subsection (1a) 
of that Section, shall apply to and m relation to such bodies, and 
the officers, warrant officers, non-commissioned officers and men, 
who are members thereof 

Order made on the 13 th March , 1923, by the Army Council and Air 
Council under Clause 1 of the Conditions set out above 

Army Order Whenever any body of His Majesty’s Military Forces and any 
144 of 1923 body of the Royal Air Force are acting together under or within 
the command of the Air Officer Commanding, Iraq Command, 
Section 184a of the Army Act, except the proviso to Subsection 
(1a) of that Section, and Section 184a of the Air Force Act, 
except the proviso to Subsection (1a) of that Section, shall apply 
to and in relation to such bodies, and the officers, warrant officers, 
non-commissioned officers and men who are members thereof 

Order made on the 14th March , 1923, by the Army Council and Air 
Council under Clause 1 of the Conditions set out above 

Army Order Whenever any body of His Majesty’s Military Forces and any 
144 of 1923 body of the Royal Air Force are being conveyed together on board 
any vessel employed as a transport or troopship, Section 184a 
of the Army Act, except the proviso to Subsection (1a) of that 
Section, and Section 184a of the Air Force Act, except the proviso 
to Subsection ( 1a) of that Section, shall apply to and in relation 
to such bodies and the officers, warrant officers, non-commissioned 
officers and men who are members thereof 

Order made on the 17th September, 1923, by the Army Council and 
Air Council under Clause 1 of the Conditions set out above 
ArmyOrdei Whenever any body of His Majesty’s Military Forces and any 
body of His Majesty’s Air Force are acting together within the 
area of Egypt, Section 184a of the Army Act, except the proviso 
to Subsection (1a) of that Section, and Section 184a of the Air 
Force Act, except the proviso to Subsection (1a) of that Section, 
shall apply to and in relation to such bodies and the officers, 
warrant officers, non-commissioned officers and men who are 
members thereof 

Order made on the 21th April , 1927, by the Army Council and Air 
Council under Clause 1 of the Conditions set out above 

Army Order 1 Whenever any Air Force prisoners or airmen undergoing 
21 s of 1927 detention are committed to any prison or detention barrack 
the governor, commandant, officers or staff of which are officers, 
warrant officers or non-commissioned officers of a body of His 
Majesty’s Military Forces, then for the purposes of command 
and discipline and for the purposes of the provisions of the Air 
Force Act relating to superior officers, such officers, warrant 
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officers or non-commissioned officers of His Majesty's Military 
Forces shall in relation to such Air Force prisoners or airmen 
undergoing detention as aforesaid during the period that they are 
so committed as aforesaid be treated and have all such powers 
(other than powers of pumshment) as if they were Air Force 
officers, warrant officers or non-commissioned officers, provided 
that nothing herein contained shall derogate from any powers of 
punishment which such officers, warrant officers or non-com¬ 
missioned officers may have under or by virtue of any rules made 
pursuant to Section 132 of the Air Force Act or Section 132 of the 
Army Act 

2 Whenever any military prisoners or soldiers undergoing 
detention are committed to any prison or detention barrack, 
the governor, commandant, officers or staff of which are officers, 
warrant officers or non-commissioned officers of a body of His 
Majesty's Air Force, then, for the purposes of command and disci¬ 
pline and for the purposes of the provisions of the Army Act 
relating to superior officers, such officers, warrant officers or non¬ 
commissioned officers of His Majesty's Air Force shall, m relation 
to such military prisoners or soldiers undergoing detention as 
aforesaid during the period that they are so committed as afore¬ 
said, be treated, and have all such powers (other than powers 
of punishment) as if they were military officers, warrant officers 
or non-commissioned officers, provided that nothing herein 
contained shall derogate from any powers of punishment which 
such officers, warrant officers or non-commissioned officers may 
have under or by virtue of any rules made pursuant to Section 132 
of the Army Act or Section 132 of the Air Force Act 


5 of 1928 


Order made on the 19 th December , 1927, by the Army Council and 
Air Council under Clause 1 of the Conditions set out above 

Whenever any body of His Majesty's Military Forces and any Army Order 
body of His Majesty's Air Force are acting together withm the 
area of the Sudan, Section 184a of the Army Act, except the 
proviso to Subsection (1a) of that Section, and Section 184a of the 
Air Force Act, except the proviso to Subsection (1a) of that 
Section, shall apply to and in relation to such bodies and the 
officers, warrant officers, non-commissioned officers and men who 
are members thereof. 
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Order in 
Council 


Order in Council respecting Discipline on board H M.’s 
Ships as amended by Order in Council dated 30th 
June, 1890. 


At the Court at Osborne House, Isle of Wight, the 6th day of 
February, 1882 

PRESFNT 

The Queen's Most Fxcelient Majesty in Council 

Whereas there was this day read at the Board a Memorial from 
the Right Honourable the Lords Commissioners of the Admiralty, 
dated the 3rd of February, 1882, in the words following, viz — 

“ Whereas by the 88th section of an Act passed in the 29th and 
30th years of Your Majesty’s reign, chapter 109, entitled An Act 
to make Provision for the Discipline of the Navy, it is enacted 
that Your Majesty’s land forces, when embarked on board any of 
Your Majesty’s ships, shall be subject to the provisions of that 
Act to such extent and under such regulations as Your Majesty 
by Order in Council shall direct, 

“And whereas under Articles 1172, 1173, and 1174 of the 
Regulations for the Government of Your Majesty’s Naval Service, 
established under Your Majesty’s Order in Council dated the 4th 
day of February, 1879, certain rules were laid down for the dis¬ 
cipline of Your Majesty's land forces when embarked as passengers 
m any of Your Majesty's ships , 

“ And whereas we, having bad the said rules under our careful 
consideration, are humbly of opinion that it would be for the 
advantage of Your Majesty’s Service that the said rules should be 
amended, we therefore beg leave to recommend that Your Majesty 
will be graciously pleased by Your Order lft Council to direct that 
the said rules shall be cancelled, and that the following Regulations 
shall be established in lieu thereof — 

“ 1 Whenever any of Your Majesty's land forces shall be 
embarked as passengers in any of Your Majesty's ships, the officers 
and soldiers shall, from the time of embarkation, strictly observe 
the laws and regulations established for the government and 
discipline of Your Majesty’s Navy, and shall, for these purposes, be 
under the command of the commanding officer of the ship, as well 
as of the senior naval officer present, and all military officers or 
other persons under the equivalent rank of Captain of Your 
Majesty’s Navy taking passages, and all military officers in actual 
command for the time being of anv of the troops embarked, 
through whom orders to the troops (given by the officer of the 
watch) are required to pass, shall be under the command ot the 
officer of the watch 

“ 2 Any art against: the good order and disciphne of the ship 
shall be deemed an act to the prejudice of good order and military 
discipline under the 40th section of the Army Act, 1881, unless the 
breach of discipline constitutes some other military offence for 
which provision is otherwise made in the said Act 
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“ 3 Whenever an officer or soldier commits any act against < 
the good order and discipline of the ship, the commanding officer ( 
of the ship may, by his own authority, and without reference to 
any other person, cause him to be put under arrest or confined as a 
close prisoner , and may, if he thinks the case requires it, order 
the prisoner to be disembarked at the first convenient opportunity, 
transmitting a report in writing, through the senior naval officer 
present, to the senior military officer m command of the land 
forces, m order that the offender ma> be brought before a military 
court-martial 

“ 4 The commanding officer of the ship shall ha\e full pow er, on 
his own authority to order an offender, \\ hetffi r officer or soldier, to 
be placed in either naval or military custod), as he shall consider 
most desirable, observing that in all cases where an offender is to 
be disembarked for trial by military authority, he must be placed 
in military custody on board the ship 

“ 5 If any officer or soldier commits any act which, m the 
opinion of the commend mg officer of tne troops, can only be 
adequately dealt with by a general or district court-martidl the 
offender shall, with the concurrence of the commanding officer 
of the ship, be disembarked on the first opportunity for the purpose 
of being proceeded against accoiding to military law 

“6 If any private soldier .hall commit any act against the good 
order and discipline of the >hip, which in the opinion of the 
commanding officer of the slop requires the infliction of any sum¬ 
mary punishment for which a warrant is required by the Summary 
Punishment Table attached hereto, and which he is hereby 
authorised to award, the commanding officer of the ship shall 
confer with the commanding officer of the troops as to the nature 
and amount of such punishment, if any, to be inflicted, and on their 
concurrence the commanding officer of the ship shall, by warrant 
under his hand, which should also bear the signature of the officer 
commanding the tioops is concurring, sentence the offender to 
suffer such punishment accordingly In the event of the com¬ 
manding officer of the troops not concurring with the commanding 
officer ot the ship, the commanding officer of the ship is to cause 
the offender to be placed under arrest or confined as a close 
prisoner, until the case can be referred to superior military 
authority " 

7 Cancelled by Ouln m Council dated A h May, 1923 (See 

p 822 ) 

“ 8 The commanding ofheer of the troops, on Ins taking com¬ 
mand of the troops embarked, will receive from the captain of the 
ship au thou tv under his hand, and in the established form, to 
award such summary punishments as are specified in the Summary 
Punishment Table for the military, but such authority will not 
deprive the captain of lus right to withdraw the original authority 
given , in the latter case, however, he should report to the Admir¬ 
alty the circumstances which induced him to deviate from the 
general rule 

“ 9 All orders to the troops are, so far as may be practicable, to 
be given through their own officers and non-commissioned officers, 
•and the commanding officer of the ship is to bear m mind that 
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although the discipline of all on board is under his entire control, 
he is nevertheless to leave the troops to the management of their 
own officers, so far as may be consistent with the order and dis¬ 
cipline of the ship 

“ 10 In special and exceptional cases, where the commanding 
officer of the ship may deem it necessary for the good order or 
discipline of the ship to give such orders as may interfere with 
existing regulations, or may affect the internal economy and 
discipline of the troops embarked, he is to make a special report 
of the circumstances to the Admiralty 

“11 When any soldiers of Your Majesty's land forces are 
embarked as passengers m any of Your Majesty’s ships, and there 
is no commissioned officer of the land forces on board, the com¬ 
manding officer of the ship shall possess and may exercise m regard 
to any such soldiers all the powers conferred upon him by Article 6 
m the case of private soldiers without conferring with or obtaining 
the concurrence or signature of any officer of Your Majesty’s 
land forces 

“12 All summary punishments for soldiers embarked on board 
Your Majesty’s ships shall be in strict accordance with the Sum¬ 
mary Punishment Table appended to this Order in Council 1 

“ 13 Military convicts and military prisoners when embarked 
on board Your Majesty’s ships for passage shall be kept in military 
custody 

“ Your Majesty’s Secretary of State for War and his Royal 
Highness the Field Marshal Commanding-m-Chief have signified 
to us their concurrence in these proposals ” 

SUMMARY PUNISHMENT 1 ABLE 1 

V * * * * 

Her Majesty, having taken the said Memorial into considera¬ 
tion, was pleased, by and with the advice of Her Privy Council, 
to approve of what is therein proposed And the Right Honour¬ 
able the Lords Commissioners of the Admiralty are to give the 
necessary directions herein accordingly 

CL PEEL 


1 This table, as amended, is set out in the Schedule to the Order of 1923 below 
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Order in Council amending the above Order. orderu 

_ Council 


At the Court at Buckingham Palace, the 13th day of February, 

1912 

PRPSEN1 

The King's Most Exllll^ni Majesty in Council. 

Where \s there was this day read at the Board a Memorial from 
the Right Honourable the Lords Commissioners of the Admiralty, 
dated the 8tli day of February, 1912, in the word", following, viz - 

“ Where \s by Section 88 of the Naval Discipline Act it is 
enacted that Your Majesty’s land forces when embarked on any of 
Your Majesty's Ships shall be subject to the provisions of that Act 
to such extent and under such regulations as Y r oui Majesty by 
Order m Council shall direct 

“ And whereas by Orders ill Co inul 1 tearing date the 6th day of 
bebruary, 1882, and the 30th day of June, 1890, certain legula- 
tions were established for the discipline of Your Majesty’s land 
forces vlicn embarked as passengers in any of Your Majesty’s 
Shu s together with tables of summary punishment^ for pn\ate 
sold er and of punishments for noivcommissioncd officers who may 
cornu it any act against the good order and discipline of the ship 
in winch they are embarked 

“And whereas the punishment o f detention may now be in¬ 
dicted in Your Majesty’s Nav\ 

“We beg leave humbly to lecommend that \our Majesty may 
be graciously pleased by Your Order m Council to sanction the 
inclusion of this punishment m the aforesaid tabic of summary 
punishments for private soldiers embarked m Your Majesty’s 
bhips as shown m the annexed schedule 

“ The Army Council hav~ signified their concurrence in this 
proposal ” 

SUMMARY PUNISHMENT 14BLE. T 
* ♦ * * # 

His Majesiy, having taken the said Memorial into consideration, 
was pleased, by and with the advice ot His Privy Council, to 
approve of what is therein proposed And the Right Honourable 
the Lords Commissioners of the Admiralty are to give the necessary 
directions herein accordingly 

ALMERIC FI1ZROY 

1 This table, as amended, is set out in the Schedule to the Older of 1923 below 


Da 
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Order in Fjrther Order in Council amending the above Orders. 

Council 

At the Court at Buckingham Palace, the 4th day of May, 1923 

PRESENT 

The King's Most Excellent Majesty in Council 

Whfreas there was this day read at the Board a Memorial 
from the Right Honourable the Lords Commissioners of the 
Admiralty, dated the 14th day of April, 1923 (N L 1852/23), in 
the words following, viz — 

“ Whereas by Section 88 of the Naval Discipline Act it is enacted 
that Your Majesty’s Land and Air Forces, when embarked on 
board any of Your Majesty’s ships, shall be subject to the provisions 
of that Act to such extent and under such regulations as Your 
Majesty by Order in Council shall direct 

" And whereas by Orders m Council bearing date the 6th day of 
February, 1882, and the 30th day of June 1890, and the 13th 
day of February, 1912, certain regulations were established for 
the discipline of Your Majesty’s land forces when embarked as 
passengers m any of Your Majesty’s ships together with tables 
of summary punishments for private soldiers and of punishments 
for non-commissioned officers who may commit any act against 
the good order and discipline of the ship in which they are em¬ 
barked 

" And whereas regimental courts-martial are no longer assembled 
for the trial of non-commissioned officers and private soldiers 
of Your Majesty's land forces 

14 We beg leave humbly to recommend that Your Majesty may 
be graciously pleased, by Your Order m Council, to direct that 
Clause 7 of the regulations established by Your Majesty’s Order 
in Council aforesaid, bearing date the 6th day of February, 1882, 
shall cease to have effect, and that the summary punishment 
table appended to Your Majesty’s Order in Council aforesaid 
bearing date the 13th day of February, 1912, shall be cancelled, 
and that the table of summary punishments annexed hereto shall 
be substituted for it 

11 The Army Council have signified to us their concurrence in 
this proposal " 
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Order in 
Cuuncjl 


His Majesty, having taken the said mcmoml into consideration, 
wa3 pleased, by and with the advice of His Privy Council, to 
approve of what is therein proposed 

And the Right Honourable the Lords Commissioners of the 
Admiralty are to give the necessary directions heicin accordingly 

ALMERIC FIIZROY. 



PART III 


MISCELLANEOUS ENACTMENTS AND 
REGULATIONS. 


Part TIT contains the whole or parts ol — 

The Kail wav Regulation Act, 1842 

1814 

The Regulation ot the tou.es Act, 1871 
1 he ( heap 1 rams Ac t, 1883 
The National Defence Vet, 1888 
1 he Radvvav s A< t, 1921 
The Kesei\o horccs Vet, 1882 
,, ,, ,, 1890 

The Reserve Forces and Militia Act, 1898 
The Reserve Forces Act, 1899 
„ „ „ 1900 

„ „ ,, 1900 

The Territorial and Reserve horces Act 1°07 
The Territorial Arm\ and Militia Vet, 1921 
The Auxiliary Air Force and Air Force lit >< r\e At t, 1924 
The Officers’ Commissions Act 1862 
The Local Gov eminent Vet, 1888 
The Regimental Debts Vet, 1893 

The Regimentil Debts (Deposit of Wills) (Scotland) Act, 
1919 

Regulations undei the Act of 1893 
Royal Wan ant Soldiers’ Lflects 3 und 
The Friendly Societies Act 1890 
The Official Secrets Act, 1911 
The Official Secrets Act, 1920 
The Emergency Po\\< rs V f 1920 


[Note —Where any of tlusi cnactm nts have bren nitrdtd by mi sequent enact 
naentb they are printed as so \m ndul e\upt where othirwinc stated J 

The Railway Regulation Act, 1842 

[5 & b Vict , c 55 ] 

Extract from 

An Act for the bettiv Regulation of Railways > and for the Comcvancc 
of Troops [30th July, 1842 j 

20 Whenever it shall be necessary to move any of the officers 
or soldiers of Pier Majesty's forces of the line, ordnance corps, 
marines or the police force bv anv radwqy the directors 


Railway 
companies 
shall c nivc} 
military 
and police 
forces at 
prices to 
sett! d, 
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thereof shall and are hereby required to permit such forces respec¬ 
tively, with their baggage, stores, arms, ammunition, and otlur 
necessaries and things, to be conveyed at the usual hours of start¬ 
ing, at such prices or upon such conditions as may from time to 
tune be contracted for between the Sock tun at War and su h 
railway companies foi the conveyance of such forces, on. the prn- 
diu tion of a route or order for their conveyance signed by the 
proper authorities 1 


The Ra iway Regulation Ac% 1844. 

[7 & S \ k j , c S5 ] 


.Lxlzdci iioin 

An act in attach certain Conditions to the Construction of future 
Railways authonsed or to be authorised by an\ let of the picsent 
or succeeding Sessions of Parliament , and for orher purposes in 
relation to Railways [Oth August, 1844 ] 

12 And whereas by the Railway Regulation Act 1842, it was 
among other things enacted, that whenever it shall be necessary 
to move any of the officers or soldiers of Her Majesty’s forces of 
the line, ordnance corps, marines, or the police force, by any 

railway, the directors thereof shall and are hereby required to 
permit such forces respectively, with their baggage, stores, arms, 
ammunition, and other necessaries and things, to be conveyed at 
the usual hours of starting, at such prices or upon such conditions 
as may from time to time be contracted for between the Secretary 
at War and such railway companies for the conveyance of such 
forces, on the production of a route or order for their conveyance 
signed by the proper authorities And whereas it is expedient to 
amend such provision in regard to the prices and conditions of 
conveyance by an} new railway or any railway obtaining new 
powers from Parliament, Be it enacted, that all railway companies 
which have been or shall be incorporated by any Act of the present 
or any future session, or which by any Act of the present or any 
future session shall have obtained or shall obtain any extension or 
amendment of the powers conferred by their previous Acts or any 
of them, or have been or shall be authorised to do any act unautho¬ 
rised by the provisions of such previous Acts, shall be bound to 
provide such conveyance as aforesaid for the said military, marine, 
and police forces, at fares not exceeding twopence per mile for each 
commissioned officer proceeding on duty, such officer being entitled 
to conveyance in a first-class carriage, and not exceeding one penny 
for each mile for each soldier, marine, or private of the 
police force, and also for each wife, widow, or child above twelve 
years of age of a soldier entitled by Act of Parliament or by 
competent authority to be sent to their destination at the public 
expense, children under three years of age so entitled being taken 

I This section was superseded in Gt Britain by the Cheap Trains Act {sec p 828), but still 
applies to Northern Ireland The section has been applied to the Territorial Army by T R F 
Act, 1907, and Order in Council dated 19th March, 1908 
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Railway Regulation Act, 1844. 


free of charge, and children of three years of age or upwards but 
under twelve years of age, so entitled, beine taken ai half Z ’ 1 

of an adult, and such soldiers, marines, and privates of the P 
police force, and their wives, widows. and child, on so entitled 
being conveyed ,n carnages which shall be provided with seats 
with sufficient space for the reasonable accommodation of the 
persons conveyed, and which shall be protected against the weather 
provided that every officer conveyed shall be entitled to tike with 
lum one hundredweight of personal luggage without extra charge 
and every soldier, marine, private wife, or widow shall be entitled 
to take with him or her half a hundredweight ol personal luggage 
without extra charge, all excess of the above weights of personal 
luggage being pa,d for at the rate of not more than one halfpenny 
per pound, and all public baggage, stores, arms, ammunition, and 
other n ece ss anes and things, (except gunpowder and other com¬ 
bustible matters, which the company shall only be bound to convey 
at such prices and upon such conditions as may be from time to 
time contracted for between the Secretary at War and the Com 
pany), shall be conveyed at charges not exceeding twopence per 
ton per mile, the assistance of the military or other forces being 
given in loading and unloading such goods 1 


The Regulation of the Forces Act, 1871. 


r34 Sc 35 Vict , c 86] 
hxtract from 

An act for the belter Regulation of the Regular and Auxiliary Land 
Lorces of the Crown , and for other purposes relating thereto 

[17th August, 1871] 

PART IV—Miscellaneous and Dliinitions 

16 When Her Majesty, by Order in Council, declares that an Power of 
emergency has arisen in which it is expedient for the public service 
that Her Majesty’s Government should have control over the rail- occasion ot 
roads in the United Kingdom, or any of them, the Secretary of 
State may, by warrant under lus hand, empower any pcison or possession 
persons named in such warrant to take possession in the name or on 
behalf of Her Majesty of any railroad m the United Kingdom, and roa 5 
of the plant belonging thereto, or of any part thereof, and may take 
possession of anv plant without taking possession of the railroad 
itself, and to use the same foi Her Majesty’s service at such times 
and in such manner as the Secretary ot State may direct, and the 
directors, otficers, and servants ol any such railroad shall obey the 
directions of the Secretary of State as to the user of such railroad 
or plant as aforesaid for Her Majesty’s service 

Any warrant granted by the said Secretary of State in pursuance 
of this section shall remain in force for one week only, but may 

1 1 his section was superseded in Gt Britain by the Cheap Trains Act (su p 828), but 

shII anplics to Northern Ireland The section Ins been applied to the Territorial Army by 
T R F Act, 1907, and Order in Council dated 1 4th March, 1908 
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be renewed from week to week so long as, in the opinion of the 
said Secretary of State, the emergency continues 

There shall be paid to any person or body of persons whose 
railroad or plant may be taken possession of m pursuance of this 
section, out of moneys to be provided by Parliament, such full 
compensation for any loss or injury they may have sustained by the 
exercise of the powers of the Secretary of State under this section 
as ma\ be agreed upon between the said Secretary of State and 
the said person or body of persons, or, in case of difference, may be 
settled by arbitration m manner provided by “ lhe Lands Clauses 
Consolidation Act, 1845 * 

Where any railroad or plant is taken possession of in the name 
or on behalf of Her Majesty in pursuin' - e of tlus section, all 
contracts ana engagements between the m tson or body of persons 
whose railroad is so taken possession o r Mid the directors, officers, 
and servant^ of such person or buoy oi person., or between suth 
person or body ot persons ana any otlv r person , in relation to the 
working or maintenance of the raihoad, or m relation to the supply 
or working of the plant of such railroad, which would, if such 
possession hau not been taken, have been enforceable by or against 
the said person or body of persons, shall during the continuance of 
such p issession be enforceable by or aq, unst Her Majesty 

For the purposes of tins section “ i ulroad ” shall include any 
trunway, whether worked by animal or mechanical power, or 
partlv in one way and partly in the othei, and any stations, works, 
or accommodation belonging to or required for the woikmg of 
such railroad or tramway 

" Plant " shall include any engines rolling s f ock, horses or other 
animal or mechanical powt r, and all * lungs necessary for the proper 
woikng of a railroad or tramway which are not included in the 
word " railroad ” 


Cheap Trams Act, 1883, 


[46 & 47 Vic ,c 34] 


Extract from 

An Act to amend the Law relating to Railway Passenger Duty , and 
to amend and consolidate the Law relating to the conveyance of 
the Queen*s Forces by Railway [20th August, 1883 ] 

6 —(1) For the purpose of moving by railway on any occasion 
of the public service— 

[a) any ot the officers or men in or belonging to Her Majesty’s 
navy, or royal naval volunteers, and any other officers or 
men under the command or government of the Admiralty, 
and 

^6) any of the officers or soldiers in Her Majesty’s regular reserve 
or auxiliary forces (within the meaning of tire Army Act, 
1881, or any Act amending the same) for the time being 
subject to military law , and 
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( c ) any officers or men of any poln c force , 

(ill and <uiy f wliiclx officers, soldiers, and men are in this Act 
caPcd f< the forces ") , 

every railway company shall, on the production of a route duly 
signed for the comeyanee of the forces, provide conveyance for 
them and their personal luggage, and also for any public baggage, 
stores, arms, ammunition, and other necessaries and things, 
whether actually accompany mg (he forces or nut, at all usual times 
at vincli pawongcis arc conveyc d by the company, on such terms 
as may be agreed on between the railway company and the 
Ser rctafy of State, Admiralty 01 police authority, and subject to 
or m default of agreement on the following It nns — 

(i) The passenger carriage s pio\ kU d shall be oi. sudi classes m 
use on the railway im! in such proportions, as spec fled 
m the route, all carriages bring protected from the 
weather and La » mg proper arcommodaticn 

(n) The fare^» shall not exceed thr following proportions of 
the fares chargee to private passengers foi +he single 
journev In ordinary tram in the respective dashes of 
carriages specified m tlie route, that to say it the 
number of persons conveyed is less than, one hundred 
and fifty, three-fourths and if Ihc number is one hun¬ 
dred and fifty or more, then for the first one hundred 
and hft> three-fourtlis as for four officers and one 
hundred and forty -six soldiers or other persons , and for 
the numb' rs m <. xccss of tno said one bundled and frftv, 
one half 

( 111 ) This section di ill applv wives, widows, and children 

of members of the forces a*- arc entitled to be conveyed at 
the public expense, m liLc manner as if they were part of 
the forces, but children less than three >cars old shall be 
conveyed free of charge, and the fare for a i hild more 
than three and less than twelve years old shall be half 
the fare payable under this section for an adult 

(iv) One hundredweight of personal luggage shall be conveyed 

by the railway company free of charge for every one 
conveyed under this section who is required by the 
route to oc conveyed hrst-class, md half a hundred¬ 
weight for every other person cony ey cd , and any excess 
of weight shall be conveyed cat lot more than two-thirds 
of the rate < barged to the public for excess luggage 

(v) The saia public baggage, stores, arms, ammunition, 

necessaries, ana things shall be earned at rates not 
exceeding twopence per ton per mile, the assistance of 
the forces lo be given when available m loading and 
unloading the same 1 

(vi) Provided that the company shall not be bound under tl is 
section to carry gunpowder or other explosive or com¬ 
bustible matters except on terms agreed upon between 
the company and the Admiralty or one of Her Majesty's 
Principal Secretaries of State, as the case may be 


1 See aho Ran viys Act, 1921, b 34 (2) 
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(2) For the purposes of this section a route duly signed shall he 
deemed to be a route issued and signer! in accord into with section 
one hundred and three of the Arm) Act, 1881, or an order signed 
by a person authorised in this behalf by one of Her Majesty’s 
Principal Secretaries of State, or a route* or order signed b\ a 
person authorised in this behalf by the Admiralty, or, as regards 
the police, a route or order signed by a person authorised m this 
behalf b> the police authority 

(3) Fares payable under this section shall lie exempt from 
passenger duty 

(4) Where a comp mv Ins by refusal or neglect to comply with 
an order of the Minister of Transport or the Railway Commis¬ 
sioners lost the benefit ol this Act, that company shall, until Us 
compliance is certified as in this Act provided, be exempt from tin 
provisions of this se< lion, but shall be bound to <onvcv all such 
persons and things as mentioned in this section on the same terms 
as if this Act had not been passed 


11 This Act shall not extend to lie land 1 


National Defence Act, 1888. 

[51 & 52 Vict , c 31 1 


Extract from 

An Act to make better provision respecting National Defence. 

[13th August, 1888] 

Govern 0 * 4,—(1) Whenever an order for the embodiment of the Militia 2 

mention is m force, it shall be lawful for Her Majesty the Queen, by order 
notional 0 * under the hand of a Secretary of State, to declare that 

danger, or it is expedient for the public service that traffic for naval and 
f reat n military purposes shall have on the railways in the United King- 
to have V> <lom, or such of them as is mentioned in the order, precedence over 
other traffic 

railway (2) When any such order is m force as respects a railway, an 

officer of any part of Her Majesty’s naval or military forces acting 
under the authority of a Secretary of State or the Admiralty may, 
by warrant under his hand addressed to the railway company 
working that railway, require that such traffic as may be specified 
in the warrant shall be received and forwarded on the railway in 
priority to any other traffic, and the company shall comply with 
such warrant, and shall, so far as may be necessary, suspend the 
receiving and forwarding of all other traffic on such railway 

(3) If a director of or person employed by a railway company 
refuses or fails to comply with the exigency of the warrant, or 
obstructs the carrying thereof into effect, he shall be liable on 


1 As to Northern Ireland, see the Railway Regulation Acts, 1842 and 1844, supra 

2 This is applied to the Territorial Army by the TRT Act, 1907, and Order In Council, 
dated March 10, 1908 T 
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summary conviction to a fine not exceeding fifty pounds, and any 
such officer as aforesaid may take such means as seem to lnm 
necessary for carrying (and if need be, by force) the warrant mto 
effect 

(4) A warrant issued in pursuance of this section shall not be m 
force for more than one month after the date thereof unless 
renewed 

(5) An ordei made bv Her Majesty m pursuance of this section 
may be revoked by Her Majesty at any time, and upon the Militia 
being ordered to be disembodied shall cease to operate 

(6) There shall be paid, out of moneys provided by Parliament, 
to a railway company required to ref eive and forward traffic m 
pursuance ot thi-> section, such n asonable lcmnnt ration as may be 
agreed upon, oi in default of agreement miy be determined b> 
arbitration 

(7) Tf any person suffers any loss by reason of anything done 
under the authority of a Secretary of State oi the Admiralty in 
pursuance of this section, he nu> petition the Secretary of State or 
the Admnalty for compensation, and the Secretary of State or 
Admiralty may pay out of imme\s provided by Parliament such 
reasonable compensation is may seem just, but no such compensa¬ 
tion shall be paid m respect of an\ loss arising under a contract 
which was made subsequently to the date of an order under this 
section, or which, though made before, might have been deter¬ 
mined subsequently to that date 

(8) For the purposes of this section— 

The expression “railway” includes any tramway, whether 
worked by animal or mechanical power, or partly m one 
way and partly m the other , and 

The expression “person " includes any person or bod\ of persons, 
corporate or unincorporate , and 

The expression “ railway company ” means any person as abo\ c 
defined who as owner or lessee of a railway or otherwise is 
actually engaged m working a railway , and 

The expression “ traffic ” includes persons, animals, goods, and 
things of every description which arc ordinarily carried, or 
are required by virtue of this Act to be received and io* 
w arded, on a railway 

The Railways Act, 1921. 

[11 & 1*2 C»co V , c 55 ] 

Hx tract from 

An Act to pvovide for the reorganisation and further regulation 
of Railways and the discharge of liabilities arising in connection 
with the possession of Railways, and otherwise io amend the Law 
relating to Railways, and to extend the duration of the Rates 
Advisory Committee [19th August, 1921 ] 

34.—(l) As from the appointed day all statutory provisions, 
and the provisions of all agreements with respect to classification 
of merchandise and with respect to charges for or m connection 


Repeal of 

existing 

provisions. 
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with the carriage of merchandise or passengers by any railway 
which becomes a railway of an amalgamated company, or of a 
railway company to which a schedule of standard charges is 
applied, shall to the extent to which those provisions relate to the 
matters aforesaid be repealed and cease to be operative, except so 
far as any statutory provision authorises for the purpose of calcu¬ 
lation of distance a special mileage to be allotted in respect of any 
portion of a railway, and except so far as, in the case of any such 
agreement or in the case of a statutory provision fixing a special 
charge, it may be continued under the provisions of this Part of 
this Act or by an order of the rates tribunal 

Provided that nothing in this Act shall, except as otherwise 
expressly provided, aflect the provisions of section six of the 
Cheap Trams Act, 1883 (which relates to the conveyance of His 
v!c? c ? 34* Majesty's forces and matters connected therewith) 

Reserve Forces Act, 1882 

[45 d 46 Viet, c 48] 

An Act to consolidate the Ads;dating to the Reserve Forces 

[18th August, 1882] 

PVRT I — Vrmv Kislrvl 

3 It shall be lawful for Her Majestv to keep up a force m the 
UmUd Kingdom, c died the arm\ rtser\e, to consist of two classes, 
as follows — 

Class I —The iirst class shall consist of such number of men as 
may from time to time be provided by Parliament, and shall Le 
liable, when called out on permanent ser\ ice, to serve either in the 
United Kingdom or elscwheie, and shall consist of men who, 
having served m any of Her Majesty’s regular forces, may either 
be transferred to the reserve m pursuance of the Army Act, 1881, 
or be enlisted or re-engaged m pursuance of this Act 

For the purpose of establishing a supplemental reserve it shall be 
lawful for Her Majesty to direct that the first class of the army 
reserve shall consist of two divisions, 

Class II —The second class shall consist of such number of men 
as may from time to time be provided by Parliament, and shall be 
liable, when called out on permanent service, to serve m the United 
Kingdom onl>, and shall consist of men who— 

(а) being out-pensioners of Chelsea Hospital, or (on account of 

service in the Royal Marines) out-pensioners of Greenwich 

Hospital , or 

(б) having served in any of Her Majesty's legular forces for not 

less than the full term of their original enlistment, 
may be enlisted or re-engaged in pursuance of this Act 

4, Every man who enters the army reserve— 

(a) If he enters otherwise than by transfer to the reserve in 

pursuance of the Army Act, 1881, shall be enlisted , and 

(b) If he is re-engaged in the army reserve, shall be re-engaged, 
in such manner, and for a term of such length, and to begin at such 
date, as may be prescribed 
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5. — (1) It shall be lawful for a Secretary of State, at any time calling out 
when occasion appears to require, to call out the whole or so reservem 
many as he thinks necessary of the men belonging to the army aidoi th? 
reserve, to aid the civil power in the preservation of the public C1V1 povver 
peace 

(2) It shall be lawful for any officer commanding Her Majesty's 
forces in any town or district, on the requisition in writing of any 
justice of the peace, to call out for the purpose aforesaid the men 
belonging to the army reserve who are resident m such town or 
district, or such of them as he may think necessary 

(3) Any power bv this section \estcd in a Secretary of State 
may as regards men resident in Ireland be exercised a*so by the 
Lord Lieutenant 

6. —(1) Where a man belonging to the army reserve— ment S of 

(a) Fails without reasonable excuse on two consecutive occasions ^ 

to comply with the orders or regulations in force under this army Ce<5 * 
Act with respect to the payment of the army reserve , or reserve 

(b) When required by or in pursuance of the orders or regula Inen 

tions in force under this Act to attend at any phee, fans 
without reasonable excuse to attend in accordance with 
such reqimtment, or 

( c ) Uses threatening or insulting language, or behave^ in an 

insubordinate manner, to any officer or w irrant oi non¬ 
commissioned officer who in pursuance of the orders or 
regulations m force under this Act is acting in tne execu¬ 
tion of his office, and who would be the superior officer of 
such man if such man were subject to military law , or 

(d) By any fraudulent means obtains or is accessory to the 

obtaining of any pay or other sum contrary to the orders 
or regulations in force under this Act, or 

( e) Fails without reasonable excuse to comply with the orde r s or 

regulations in force under this Act, 
he shall be guilty of an offence 

(2) A man belonging to the army reserve who commits an offence 
under this section, whether otherw ise subject to military law or not 
shall be liable as follows , that is to say, 

(a) be liable to be tried by court-martial, and on conviction to 

suffer imprisonment, or such less punishment as in the 
Army \ct, 1881, mentioned , or 

(b) be liable to be < onvicted by a court of summary jurisdiction, 

and to be sentenced to a fine of not i^ss than forty shillings 
and not moie than twenty-live pounds, and in default ^f 
payment to imprisonment, with oi without hard labour, 
fm any term not less than seven days and not mote than 
the maximum term abow r cd by law for non-payment of 
the fine , 

and may in any case be tak'm into military custody 

(3) Where a man belonging to the army reserve commits in the 
presence of any officer any offence under this section, or any offence 
under subsection two or subsection three of section one hundred 
and forty-two of the Army Act, 1881 (relating to the punishment of 
personation), that officer may, if he thinks fit, order such man, in 
lieu of being taken into military custody, to be taken into custody 
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by any constable, and brought before a court of summary juris¬ 
diction for the purpose of being dealt with by that court ^ 

% (4) A certificate purporting to be signed by an offices who is 
therein mentioned as an officer appointed to pay a man belonging 
to the army reserve, and stating that such man has failed on two 
consecutive occasions to comply with the orders or regulations 
in force under this Act with respect to the payment of the army 
reserve, shall, without proof of the signature or appointment of 
such officer, be evidence of such failure 

(5) Where a man belonging to the army reserve is required 
by or m pursuance of the orders or regulations in force under this 
Act to attend at any place, a certificate purporting to be signed by 
an officer or person who is mentioned in such certificate as appointed 
to be present at such place for the purpose of inspecting men 
belonging to the army reserve, or for any other purpose connected 
with such reserve, and stating that the man failed to attend in 
accordance with the said requirement, shall, without proof of the 
signature or appointment of such officer or person, be evidence of 
such fadure 

7. A man belonging to the army reserve shall not be liable to 
serve the office of constable, or any other parochial, township, or 
borough office 


PART II — Militia Reserve 


PART III —General 

Annual 1 raining and Calling out on Pnmanent Service of Reserves 

n-(i) All or any of the men belong ng to the army reserve 
may be called out for annual training at such 
time or times, and at such place or places within the United King¬ 
dom, and for such period or periods, as may be prescribed, not 
exceeding in any one year twelve days or 

twenty drills 

(2) Every man so called out may during his annual training 
be attached to and trained with a body of the regular or auxiliary 
forces 

(3) 

12.—(1) In case of imminent national danger or of great emer¬ 
gency, it shall oe law r ful for Her Majesty in Council by proclamation, 
the occasion being first communicated to Parliament, n Parliament 
be then sitting, or declared in Council and notified by the pro¬ 
clamation, if Parliament be not then sitting, to order that the army 
reserve . shall be called out on permanent service 

(2) It shall be lawful for Her Majesty by any such proclama¬ 

tion to order a Secretary of State from time to time to give, and 
when given to revoke or vary, such diretlions as may seem 
necessary or proper for calling out the force mentioned m 

the proclamation, or all or any of the men belonging thereto 

(3) Every such proclamation and the directions given m pur¬ 
suance thereof shall be obeyed as if enacted in this Act, and every 
man for the time being called out bv such directions shall attend at 
the place and time fixed by those directions, and at and after that 
time shall lx? deemed 1o be called out on permanent service 
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(4) A proclamation undei this section shall for the purposes 
of the Army \ct, 1881, be deemed to be a oroclamation requiring 
soldiers in the reserve to rc-cnter upon army service 

13 Wheiu\er Her \t ijesty orders the army reserve Parhamlm* 

to be called out on permanent service, when e 
if Parliament be then separated by such adjournment or proroga- 
tion as will not expire within ten days, a proclamation shall be ordered to 
issued for the meeting of Parliament within ten days, and Par- 
liament shall accordingly meet and sit upon the day appointed by permanent 
such proclamation, and shall continue to sit and act in like manner service 
as if it had stood adjourned or prorogued to tin same da\ 

14 (1) A man belonging to the reserve forces when Service of 

railed out on pcrinment service shall be liable to serve until Her caifedout ' 11 
Majesty no longer requires his ,ct\ues, so, however, that he shall 

not be required to serve for a puiod exceeding in the whole the 
remainder unexpired of his term of service in the reserve force to 
which he belongs, and any further period not exceeding twelve 
months during which as a soldier of the regular forces he can, under 
section eighty-seven of the Army Act, 1881, be detained in service 
after the time at winch he would otherwise be entitled to be 
discharged 

(2) A man called out on permanent service shall during hts ser¬ 
vice form part of the regular forces, and be subject to the Army 
Act, 1881, accordingly, and the competent military authority 
within the meaning of Part Two of that Act may, if it seems proper, 
appoint him to any corps as a soldier of the regular forces, and the 
competent military authority within the meaning of the said 
Part 1 wo may within three months after such appointment trans¬ 
fer him to any other corps 

(3) Nothing in this section shall render a man in the second 
class of the army reserve liable to serve out of the United Kingdom, 
and such man may from time to time be transferred from one corps 
to another for the purpose of securing his non-liability to service 
out of the United Kingdom 

15.—(I) When a man belonging to the army reserve is Pumsh- 

called out for annual training or on peimanent service, or when a 
man belonging to the army reserve is called out in aul of the civil ancefor 
power, and such man, without leave lawfully granted or such framing or 
sickness or other reasonable excuse as may be allowed in the permanent 
prescribed manner, fads to appear at any time and place at which service > c 
he is required upon such calling out to attend, he shall— 

(a) If called out on permanent service, or m aid of the civil 

power, be guilty, according to the circumstances, of 
deserting within the meaning of section twelve, or of 
absenting himself without leave within the meaning of 
section fifteen, of the Army Act, 1881 , and 

(b) If called out for annual training, be guilty of absenting 

himself without leave within the meaning of section 
fifteen of the Army Act, 1881 

(2) A man belonging to the army reserve who commits 

an offence under thia section, or under section fwelye or section 
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fifteen of the Armv Art, 1881, whether olhoiwue subject to 
military law or not, shall be liable as fodow , that r to say, 

(a) 03 liable to be tried court-mart**! 1 , and convicted and 
punished accordingly , or 

(ft) b“ liable to be conv’cted by a court of summary jurisdic¬ 
tion, and to be sentenced to a fine of not ] ess than forty 
shillings and not more than twenty-five pounds, and m 
default of payment to imprisonment, with or w'thcut 
hard labour, tor any term not le°s than t cv. n days and 
not more than the maximum term allowed by law for 
non-payment of the fine , 

and may in any case be taken into mil tary custody 

16 —(1) Section one hundicd and fifty-four of the Army Act, 

1881, shall apply to a man who is a deserter or »bsentee without 
leave from the army reserve within the meaning of this 

Act in like manner as it applies to a deserter m that section men¬ 
tioned, and a man who under that section is dehveied into military 
custody or committed for the puipose of being so delivered may 
be tried as provided by this Act 

(2) Any person who falsely repre enfs hansel! ic oe a deseitcr 
or absentee without leave from c irmy re c cr\e shall 

be liable, on conviction by a court ot summaiy jurisdiction, to 
imprisonment, with or without bard labour, for a term not exceed¬ 
ing three months 

17 -—(1) Any person who by any nuans whatsoever— 

(а) Procures or persuades an> man belonging to the army 

reserve to commit an offence of absence without 
leave withm the meaning of this Act, or attempts to pro¬ 
cure or persuade any man belonging to the army 
reserve to commit such oflence , or 

(б) Knowing that a man belonging to the army 

reserve is about to commit an offence of absence without 
leave within the meaning of this Act, aids or assists him 
m so doing , or 

(i c ) Knowing anv man belonging to the aimy reserve 

to be an absentee without leave within the meaning of 
tins Act, conceals such man, or aids or assists him in 
concealing himself, or employs or continues to employ 
him, or aids or assists m his rescue , 

shall be liable, on conviction by a court of summary jurisdiction, 
to a fine not exceeding twenty pounds 

(2) Section one hundred and fifty-three of the Army Act, 1881, 
shall apply as if a man belonging to the army reserve 

were a soldier, and as if the word " desert ” and other words 
referring to desertion included desertion withm the meaning of 
this Act as well as desertion within the meaning of the Army 
Act, 1881 , and any person who, knowing any man belonging to 
the army reserve to be a deserter withm the meaning of 

this Act or of the Army Act, 1881, employs pr continues to employ 
such man, shall be deemed to aid him m concealing himself withm 
the meaning of the said section 
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Supplemental 

18,—(1) Subject to the provisions of tins Act, and save as is ^^ tlon 
otherwise prescribed, a man enlisting in the army , reserve A ‘\su! % 

shall be attested in the same manner as a recruit in the regular l ^ r r c e c s s frve 
forces, and the following sections of the Army Act, 1881, (that is lcrccs 
to say)— 

Section eighty (relating to the mode of enlistment and attes¬ 
tation) , 

Section ninety-eight (imposing a fine for unlawful recruiting) , 

Section ninety-nine (making recruits punishable for false 
answers) , 

Section one hundred (relating to the validity of attestatioi and 
enlistment, or re-engagement) , 

Section one hundred and one (relating to the competent military 
authority) , and 

So much of section one hundred and sixty-tlircc as relates to an 
attestation paper, or a cop\ thereof, or a declaration, being 
evidence, 

shall apply in like manner as if they were herein re-enacted, with 
the substitution — 

(a) Of “ man/ or, if the context so requires, “ reserve man/' for 
“soldier/' and of “army reserve " for “regular 

forces ” , and 

(») 

(2) A man so enlisting may be attested by a regular officer, 
and the sections of the Army Act, 1881, in this 
section mentioned, and also section thirty-three of the same Act, 
shall, as applied to the army reserve, be construed as if a 

justice of the peace m those sections included such an officer 

19 -(1) Where a man belonging to the arm} reserve Record of 

is subject to military law, and is illegally absent from his duty, absence of 
a court of inquiry under section scventy-tw r o of the Army reserve 
Act, 1881, may be assembled after the expiration of twenty-one lIian 
days from the date of such absence, notwithstanding that the 
period during which such man was subject to military law is le,s 

than twenty-one clays, or has expired before the expiration of 
twenty-one days , and the record mentioned m that section may 
be entered in manner thereby provided, or in such regimental 
books and by such officer as may be prescribed 

(2) Where a man belonging to the army reserve 
fails to appear at the time and place at which he is required upon 
being called out for annual training or on permanent service to 
attend, and his absence continues for not less than fourteen days, 
an entry of such absence shall be made by the prescribed officer m 
the prescribed manner and in the prescribed regimental books, 
and such entry shall be conclusive evidence of the fact of such 
absence 

20 —(1) Subject to the provisions of this Act, it shall be lawful o^ersand 
for Her Majesty, by order signified under the hand of a Secretary as^toreseAe 
of State, from time to time to make, and when made revoke and forces 
vary, orders with respect to the government, disc’p 1 ne, and pay 

of the army reserve and with respect to other matters 

and things relating to the army reserve . . including any 
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matter by this Act authorised to be prescribed, m expressed to be 
subject to oiders or regulations 

(2) Subject to the provisions of any such order, a Secretary of 
State may from time to time make, and when made revoke and 
var>, general or special regulations with respect to any matter with 
respect to which Her Majesty mav make orders under this section 

(3) Wheic a man entered the army reserve before 

the date of any order or regulation made under this Act, nothing 
in such order or regulation shall render such man liable, without 
his consent, to be appointed, transferred, or attached to any 
military body to winch he could not, without his consent, have been 
appointed, transferred, or attached if the said order or regulation 
had not been made 

(4) All orders and general regulations made under this Act shall 
be laid before both Houses of Parliament as soon as practicable 
after they are made, if Parliament be then sitting, or if Parliament 
be not sitting, then as soon as practicable after the beginning of the 
then next session of Parliament 

21 —(1) Any power or jurisdiction given to, and any act or thing 
to be done by, to, or before any person holding any military office 
may in relation to the reserve forces be exercised by or done by, to, 
or before any other person for the time being authorised in that 
behalf according to the custom of the service 

(2) Where by this Act, or by any order or regulation m force 
under this Act, any order is authorised to be made by any military 
authority, such order may be signified by an order, instruction, 
or letter under the hand of any officer authorised to issue orders 
on behalf of such military authority, and an order, instruction, or 
letter purporting to be signed by any officer appearing therein to 
be so authorised shall be evidence of his being so authorised 

22. Where, either before or after the passing of this Act, a man 
in the army reserve has been called out on permanent service, and 
at the termination of such service has been returned to the army 
reserve, and has become entitled to pension under any order or 
regulation in force under this Act (whether made before or after 
such calling out or return), the Commissioners of Chelsea Hospital 
shall have the same power to award and pay the said pension, 
and otherwise in relation to the said pension, as they would have 
if such man had been discharged from the army on reduction 

23 —(1) For the purpose of section one hundred and forty-three 
of the Army Act, 1881, and of all other enactments relating to such 
duties, tolls, and ferries as are m that section mentioned, officers 
and men belonging to the army reserve, when going to 

or returning from any place at which they are required to attend, 
and for non-attendance at which they are liable to be punished, 
shall be deemed to be officers and soldiers of Her Majesty's regular 
forces on duty 

(2) All enactments for the time being in force concerning the 
conveyance by railway or otherwise of any part of the regular 
forces, and their baggage, stores, arms, ammunition, and other 
necessaries and things, shall apply as if the army reserve 

were 9iich part of the regular forces 

34, With respect to notices required in pursuance of the orde^ 


Nptfces 
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or regulations m force under this Act to be given to men belonging 
to the army reserve, the following provisions shall have 

effect 

(1) A notice may be served on any such man either by being sent 

by post to his last registered place of abode, or by being 
served in the prescribed manner , 

(2) Evidence of the delivery at the last registered place of abode 

of a man belonging to the army reserve of a 

notice, or of a letter addressed to such man and containing 
a notice, shall be evidence that such notice was brought 
to the knowledge of such man , 

(3) The publication of a notice in the prescribed manner m the 

parish in which the last registered place of abode of a man 
belonging to the army reserve is situate shall be 

sufficient notice to such man notwithstanding that a copy 
of such notice is not served on him , 

(4) Every constable, overseer of the poor, and inspector of the 

poor shall, when so required by or on behalf of a Secretary 
of State, conform with the orders and regulations for the 
time being m force under this Act with respect to the 
publication and service of notices, and m default shall be 
liable, on conviction by a court of summary jurisdiction, to 
a fine not exceeding twenty pounds 

25. —(1) Any offence which under this Act is punishable on con- 
viction by court-martial shall for all purposes of and incidental to 
the arrest, trial, and punishment of the offender, including the 
summary dealing with the case by his commanding officer, be 
deemed to be an offence under the Army Act, 1881, with this 
modification, that any reference m that Act to forfeitures and stop¬ 
pages shall be construed to refer to such forfeitures and stoppages 
as may be prescribed 

(2) Any offence which under this Act is punishable on conviction 
by a court of summary jurisdiction may be prosecuted, and any 
line recoverable on such conviction may be recovered, m manner 
provided by sections one hundred and sixty-six, one hundred and 
sixty-seven, and one hundred and sixty-eight of the Army Act, 
1881, m like manner as if those sections were herein re-enacted 
and in terms made applicable to this Act 

(3) Save as provided by the said section one hundred and sixty- 
six, the minimum fixed by this Act for the amount of any fine 
or for the term of any imprisonment shall be duly observed by 
courts of summary jurisdiction, and shall, notwithstanding any¬ 
thing contained in any other Act, not be reduced by way of 
mitigation or otherwise 

(4) For all purposes in relation to the arrest, trial, and punishment 
of a person for any offence punishable under this Act, including 
the summary dealing with the case by the commanding officer, 
this Act shall apply to the Channel Islands and the Isle of Man 

26. With respect to the trial and punishment of men < harged 
with offences which m pursuance of this Act are cognizable both 
by a court-martial and by a court of summary jurisdiction, the 
following provisions shall have effect — 

(1) An alleged offender shall not be liable to be tried both by 
court-martial and by a court of summary jurisdiction, but 
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may be tried by either of such courts, according as may 
be prescribed by orders or regulations under this Act 1 

(2) Proceedings against an alleged offender, before either a 

court-martial or his commanding officer or a court of 
summary jurisdiction, may be instituted whether the 
term of his reserve service has or has not expired, and 
may, notwithstanding anvthmg in any other Act, be insti¬ 
tuted at any time within two months after the time 
at which the offence becomes known to an officer who 
under the orders or regulations in force under this Act 
has power to direct the offender to be tried by a court- 
martial or by a court of summ irv jurisdiction, if the 
offender is apprehended at tint tune, or if he is not 
apprehended at that time, then within two months after 
the time at which he is apprehended, whether such 
apprehension is by a civil or military authority, and any 
limitation contained in any other Act with respect to the 
time for hearing and determining an offence shall not 
apply in the case of any proceedings so instituted 

(3) For the purposes of this section the expression tried by 

court-martial ” shall include M dealt with summarily by 
his commanding officer 

27 - —(1) Section one hundred and sixty-four of the Army Act, 

1881 (which relates to evidence of the civil conviction or acquittal 
of a person subject to military law) shall apply to a man belonging 
to the army reserve who is tried by a civil court, whether 

he is or is not at the time of such trial subject to military law 

(2) Section one hundred and sixt\-three of the Army Act, 1881 
(relating to evidence) shall apply to all proceedings under this 
Act 

28 In this Act, unless the context otherwise requires— 

The expression “ man '* includes a warrant officer not holding an 
honorary commission, and a non-commissioned officer 

The expression " out-pensioners of Chelsea Hospital ” includes 
all persons whose claims lor prospective or defcired pension have 
been registered in virtue of nnv u arrant of Her Majesty 

The expression ' prescribed ” means prescribed by orders or 
regulations in force under this Act 

Other expressions have the same meaning as they have in the 
Army Act, 1881 

In the Army Act, 1881, the expression " army reserve force *' 
shall mean the army reserve 

under this Act 

29. 

(2) All orders, warrants, regulations, and directions in relation 

to the army reserve force which exist 

at the commencement of this Art shall, so far as consistent with the 
tenor thereof, be of the same effect as if they were orders or regu¬ 
lations under this Act, and mav be revoked or altered accordingly 

(3) [spent] 

(4) [spent* 

1 He is not to be tried by a court ot summary jun^ict o 1 w* f ho at v it ten sanction 
of an officer who has power to direct his trial by court mar ti i! or 5>omc authority superior to 
that officer IC R 449 
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Reserve Forces Act, 1890. 

[53 & 54 Vici , c 42 J 
Extract from 

An Act to remove certain doubts which have arisen under the Reserve 
Forces Act, 1882, and for other purposes connected there with 

[14th August, 1890] 

Whereas certain men engaged m railway, post office, or tele¬ 
graph service, and being volunteers, have been enlisted in Her 
Majesty's regular forces, and immediately upon such enlistment 
been transferred, under the Army Act, 1881, to the reserve, and 
have been attached as supernumeraries to a volunteer corps, 
and doubts have arisen as to whether such enlistment, transfer, 
and attachment are authorised by law, and it is expedient to 
remove such doubts 

Be it enacted as follows — 

1 It is hereby declared that regulations of a Secretary of State Authority 
under the Army Act can authorise anv man having the special me?tS sfcr 
qualifications prescribed b\ those regulations to be enlisted m mv reserve 
of Her Majesty’s regular forces, and immediately upon such enlist- diateiv on 
ment to enter the reserve enlistment 

[ss 2 and 3 are omitted as obsolete "i 


Reserve Forces and Militia Act, 1898. 

bl & 62 Vici , c 9] 

An let to amend the Law relating to the Reserve Forces and Militia 

list July, 1898] 

1 Any man belonging to the first class of the army reserve, Liability of 
whose character on transfer to the army reserve is good, shall, it 
he so agrees m writing, be liable during the first twelve months 1 Res< rve to 
of his service in that reserve to be called out on permanent service 0 uton C 
without such proclamation or communication to Parliament as is permanent 
mentioned in section twelve of the Reserve Forces Act, 1882, and 4 ^ 4 % 
the calling out of men under this Act shall n^t involve the meeting Via c 48 
of Parliament as required by section thirteen of that Act 

Provided as follows — 

(a) The number of the men so liable shall not at any one time 

exceed five thousand , 2 

(b) The power of calling out men under this section shall not 

be exercised except when they are required for service 

1 See s 32 (2) T R F \ct, 1907, which extends tins period to the first two years' service 
in the first class of the army reserve 

2 S rc s 32 (2) of the T K I Vet, 1907, which rais* d the number from S 000 to 0 000 
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outside the United Kingdom when warlike operations are 
in preparation or in progress , 

(c) A man called out under this section shall not be liable to 

serve for more than twelve months , 

(d) Any agreement under this section may be revoked by three 

months' notice in writing , and 

( 0 ) Any exercise of the power of calling out men under this 
section shall be reported to Parliament as soon as may be 
3. The number of men for the time being employed under this 
Act shall not be reckoned m the number of the forces authorised 
by the Army Act for the time being in force 


Reserve Forces Act, 1899. 

[62 & 63 Vict , c 40] 


An Act to amend the Law relating to the Reserve Forces 

[9tli August, 18)9] 

1. Where a soldier of the regular forces, when entitled to be 
transferred to the reserve, is serving out of the United Kingdom, 
he may, at his own request, be transferred to the reserve without 
being required to return to the United Kingdom, but subject to 
such conditions as to residence, as to liability to be called out for 
annual training or on permanent service or in aid of the civil power, 
or as to any other matters, as may be prescribed by regulations 
under section twenty of the Reserve Forces Act, 1882, and there¬ 
upon the provisions of that Act, and of the Acts amending that Act, 
shall apply in the case of the soldiers so transferred with such 
adaptations as may be made by those regulations 


Reserve Forces Act, 1900. 
[63 & 64 Vict , c 42 ] 


Extract from 

An Act to amend the Reserve Loiccs Act, 1882 

[6th August, 1900 ] 

1. Men in the second division of the first class of the army 
reserve shall be liable to be called out on permanent service, 
notwithstanding that directions have not been gtven for calling out 
the whole of the first division on such service. 
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Reserve Forces Act, 1906. 

[6 Emv 7, c 11 ] 


An Act to amend the Law relating to the Reserve Forces 

[20th July, 1906 1 

1.— (1) Notwithstanding anything m the Reserve Forets Acts, Extension of 
a man belonging to the Army Reserve ma\, if so authoused bv forces Acts 
or under the directions of the Secretary of State 1 , reside m anv toihenuh<n 
British protectorate or in an> part of His Majesty's dominions u^Vted 1,11 
outside the United Kingdom, and men ma> be enlisted into the Kingdom 
Army Reserve in any British protectorate or in any part of His 
Majesty's dominions outside the United Kingdom except in a 
colony possessing responsible government, and those Acts shall, 
subject to such adaptations as may be made under this section, 
apply to sucli men whilst so residing and to such enlistment 

(2) Regulations made under section twenty of the Reserve 45& 46 
Forces Act, 1882, may prescribe the conditions under which men vlct c 
belonging to the Army Reserve may, if so authorised, reside 
outside the United Kingdom, and the conditions under which 

men may be enlisted into the Army Reserve outside the United 
Kingdom, and may make such adaptations in the Reserve Forces 
Acts as may be necessary for the purpose of adapting those Acts 
to the circumstances of the several parts of His Majesty's domin¬ 
ions outside the United Kingdom or of British protectorates 

(3) In this section the expression “ Reserve Forces Acts ” 
means the Reserve Forces Act, 1882, as amended by any sub¬ 
sequent enactment, and includes any enactment applied by that 
Act as so amended , and the expression " colony possessing 
responsible government" means any colony which is specified in 
the Schedule to this Act, or which may hereafter on the grant to 
the colony of responsible government be added to that Schedule 
by Order in Council. 


SCHEDULE 
List of Colonies 

The Dominion of Canada 

The Commonwealth of Australia. 

New Zealand 

Cape Colony a 

Natal * 

Newfoundland. 


1 See K n 456, et seq 

2. Now included in the Union of South \ f- o? 
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Territorial and Reserve Forces Act f 1907. 


7 Enw 7, c 9 ] 


Note — All references in this Act to the “Toiritorial Force ’’are to be con 
strued as references to the “Territorial Army ” (See 1 \ and 
Militia Act, 1921, s I (on p 867) ) 

An Act to provide for the reorganisation of His Majesty's Military 
Forces and for that purpose to authorise the establishment of 
County Associations, and the raising and maintenance of a 
Territorial Force, and for amending the Acts relating to the 
Reserve Forces [2nd August, 1907 ] 


PART I 

County Associations 1 

1.—(1) For the purposes of the reorganisation under this Act 
of His Majesty’s military forces other than the regulars and their 
reserves, and of the administration of those forces when so re¬ 
organised, and for such other purposes as are mentioned in this 
Act, an association may be established for any county in the 
United Kingdom, with such powers and duties in connection 
with the purposes aforesaid as may be conferred on it by or under 
this Act 

(2) Associations shall be constituted, and the members thereof 
shall be appointed and hold office in accordance with schemes to 
be made by the Army Council 

(3) Every such scheme shall provide— 

(a) For the date of the establishment of the assocation 

(b) For the incorporation of the association by an appropriate 

name, with power to hold land for the purposes of this 
Act without licence in mortmain 

(c) For constituting the lieutenant of the county, or failing 

him such other person as the Army Countll may think 
fit, president of the association 

( d) For the appointment of such number of officers representative 

of all arms and branches of the Territorial Force raised 
under this Act within the county (not being less than 
one half of the whole number of the association) as may 
be specified m the scheme 

(<*) l 4 or the appointment by the Army Council, where it appears 
desirable, and after consultation with and on the recom¬ 
mendation of, the authorities to be represented, of repre¬ 
sentatives of county and county borough councds and 
universities wholly or partly within the county 

(/) For the appointment of such number of co-opted members 
as the scheme may prescribe, including, if thought desir^ 
able, representatives of the interests of employers and 
workmen 


1 For modification as respects county joint associations see 14 A 15 Geo V c 15. », 1 

(p 868) 



Territorial and Reserve Forces Act, 1907. 


847 


0?) For the appointment by the Army Council during the first 
t liree years after the passing of this Act, and subsequently 
for the election of a chairman and vice-chairman by the 
association, and for defining their powers and duties 

(//) For the mode of appointment, term of office, and rotation of 
members of the association, and the filling of casual 
vacancies 

(?) For the appointment by the association, subject to the ap¬ 
proval of the Army Council, of a secretary and other 
officers of the association, and the accountability of such 
officers, and for the provision of offices 

0) I'or the procedure to be adopted, including the appointment 
of committees and the delegation to committees of any of 
the powers or duties of the association . 

(h) For enabling such general officers of any part of His Majesty’s 
forces, and not being members of the association, as may 
be specified in the scheme, or officers deputed by them, 
to attend the meetings of the association and to speak, 
but not to vote 

( J ) For dividing the county, where on account of its size or 
population it seems desirable to do so, into two or more 
parts, and for constituting sub-associations for the several 
parts, and for apportioning amongst the several sub- 
associations all or any of the powers and duties of the 
association, and regulating the relations of sub-associations 
to the association and to one another 

(4) A scheme may contain any consequential, supplemental, 
or transitory provisions which may appear to be necessary or 
proper for the purposes of the scheme, and also as respects any 
matter for which provision may be made by regulations under this 
Vet and for which it appears desirable to make special provision 
if tec ting the association established by the scheme 

(5) All schemes made m pursuance of this Part of this Act shall 
be laid before both Houses of Parliament 


(b) [Repelled] 

2 —(1) It shall be the duty of an association when constituted Powers 
to make itself acquainted with and conform to the plan of the a ^J£] S a tioi sj 
Army Council for the organisation of the Territorial Force within 
the county, and to ascertain the military resources and capabilities 
of the county and to render advice and assistance to the Army 
Council and to such officers as the Army Council may direct, and 
an association shall have, exercise, and discharge such powers 
and duties connected with the organisation and administration of 
His Majesty's military forces as may for the time being be trans¬ 
ferred or assigned to it by order of His Majesty signified under the 
hand of a Secretary of State or, subject thereto, by regulations 
under this Act, but an association shall not have any powers of 
command or training over any part of His Majesty's military 
forces 

(2) The powers and duties so transferred or assigned may include 
any powers conferred on or vested in His Majesty, and any powers 
or duties conferred or imposed on the Army Council or a Secretary 
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of State, by statute or otherwise, and in particular respecting the 
following matters — 

(a) The organisation of the units of the Territorial Force and 

their administration (including maintenance) at all times 
other than when they are called out for tra rung or actual 
military service, or when embodied 

(b) The recruiting for the Territorial Force both in peace and in 

war, and defining the limits of recruiting areas 

(c) The provision and maintenance of rifle ranges, buildings, 

magazines, and sites of camps for the Territorial Force 

(d) Facilitating the provision of areas to be used for manoeuvres 

(<?) Arranging with employers of labour as to holidays for train¬ 
ing, and ascertaining the times of training best suited to the 
circumstances of civil life 

(/) Establishing or assisting cadet battalions and corps and 
also rifle clubs, provided that no financial assistance out 
of money voted by Parliament shall be given by an 
association in respect of any person in a battalion or corps 
in a school in receipt of a parliamentary grant until such 
person has attained the age of sixteen 

(g) The provision of horses for the peace requirements of the 

Territorial Force 

(h) Providing accommodation for the safe custody of arms and 

equipment 

(*) The supply of the requirements on mobilisation of the units 
of the Territorial Force within the county, in so far as 
those requirements are directed by the Army Council to 
be met locally, such requirements where practicable to be 
embodied in regulations which shall be issued to count\ 
associations from time to time, and on the first occasion 
not later than the first day of January one thousand 
nine hundred and nine 

(j) The payment of separation and other allowances to the 

families of men of the Territorial Force when embodied 
or called out on actual military service 

( k ) The registration in conjunction with the military authorities 

of horses for any of His Majesty’s forces 

(/) The care of reservists and discharged soldiers 

3—(1) The Army Council shall pay to an association, out of 
money voted by Parliament for army services, such sums as, m 
the opinion of the Army Council, are required to meet the necessary 
expenditure connected with the exercise and discharge by the 
association of its powers and duties 

(2) An association shall submit to the Army Council annually, 
at the prescribed time, and may submit at any other time for any 
special purpose, m the prescribed form and manner, a statement 
of its necessary requirements, and all payments to an association 
by the Army Council shall be made upon the basis of such state¬ 
ments in so far as they are approved by the Army Council 

(3) Subject to regulations under this Act, all money so paid 
to an association shall be applicable to any of the purposes specified 
in the approved statements m accordance with which the money 
has been granted, but not otherwise except with the written consent 
of the Army Council * 
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Provided that nothing in this section shall be construed as 
enabling the Army Council to give their consent to the application 
of money to any purpose to which, apart from this section, it could 
not lawfully be applied, or to give their consent, without the 
authority of the Treasury, in anv case in which, apart from this 
section, the authority of the Treasury would be required 

(4) All other money received bv an association (except such 
money, if any, as may be received by it for specified purposes) 
shall be available for the purposes of an> of its powers and duties 

(5) An association shall cause its accounts to be made up annu¬ 
ally and audited in such manner as may be prescribed, and shall 
send copies of its accounts as audited, together with any report of 
the auditors thereon, to the Army Council 

(6) Regulations made for the purposes of this section shall be 
subject to the consent of the Ticasi iy 

(7) The members of an association shall not be under any 
pecuniary liability for any act done bv them m their capacity 
a'- members of such association in earning out the provisions of 
this Act 

4,—-(1) Subject to the provisions of this Act, the Army Council 
may make regulations for carrying this Part of this Act into effect, t,ons 
and may by those regulations, amongst other things, pro\ ide for 
the following matters — 

K a) Por regulating the manner in which powers are to be exer¬ 
cised and duties performed by associations, and for specify¬ 
ing the services to which money paid by the Army Council 
is to be applicable 

(b) For authorising and regulating the acquisition by or on 
behalf of an association of land for the purposes of this 
Act and the disposal of any land so acquired 

(r) For authorising and regulating the borrowing of money by 
an association 

(d) For authorising the acceptance of any money or other 

property, and the taking over of any liability, by an 
association and for regulating the administration of any 
money or property so acquired and the discharge of any 
liability so taken over 

(e) For facilitating the co-operation of an association with any 

other association, or with any local authority or other 
body, and for providing by the constitution of joint 
committees or otherwise for co-operative action in the 
organisation and administration of divisions, brigades, 
and other military bodies, and for the provision of assist¬ 
ance by one association to another 

(/) For affiliating cadet corps and battalions, rifle clubs, and 
other bodies to the Territorial Force or any part thereof 

(g) For or in respect of anything by this Part of this Act directed 
or authorised to be done or provided by regulations or to 
be done in the prescribed manner 

(A) For the application for the purposes of this Part of this Act, 
as respects any matters to be dealt with by regulations, 
of any provision in any Act of Parliament dealing with the 
Mce matters, with the necessary modifications or adapta- 
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tions, and in particular of any provisions as to the acquisi¬ 
tion of land by or on behalf of volunteer corps 

(2) All regulations made in pursuance of this Part of this Act 
shall be applicable to all associations, except m so far as may be 
otherwise provided by the regulations or by any scheme made 
under this Part of tins Act 

(3) All regulations made under this Part of this Act shall be laid 
before both Houses of Parliament as soon as may be after they are 
made 

joint com- 5 —(l) Any county associations may from time to time join iq 
associations appointing out of their respective bodies a joint committee for any 
purpose in respect of which they are jointly interested 

(2) Any association appointing a joint committee under this sub¬ 
section may delegate to it any power which such association might 
exercise for the purpose for which the committee is appointed 

(3) Subject to the terms of delegation any such joint committee 
shall in respect of any matter delegated to it have the same power 
in all respects as the associations appointing it 

(4) The costs of a joint committee shall be defrayed by the 
associations by whom it has been appointed, in such proportion as 
may be agreed between them, and the accounts of such joint 
committees and their officers shall for the purposes of the provisions 
of this Act be deemed to be accounts of the associations appointing 
them and of their officers 


PART II 

Territorial Force 
Raising and Maintenance of Force 

njSS2ro? d ^ It shall be lawful for His Majesty to raise and maintain a 
Territorial force, to be called the “ Territorial Force," 1 consisting of such 
Force number of men as may from time to time be provided by Parlia¬ 
ment 


Government, Discipline and Pay 

meriTdis- ^ —(1) Subject to the provisions of this Part of this Act, it 
c?phne,and shall be lawful for His Majesty, by order signified under the hand 
territorial a Secretary of State, to make orders with respect to the govern- 
Force ment, discipline, and pay and allowances of the Territorial Force, 
and with respect to all other matters and things relating to the 
Territorial Force, including any matter by this Part of this Act 
authorised to be prescribed or expressed to be subject to orders or 
regulations 2 

(2) The said orders may provide for the formation of men of 
the Territorial Force into regiments, battalions, or other military 
bodies, and for appointing, transferring, or 

attaching men of the Territorial Force to corps, and for posting, 
attaching, or otherwise dealing with such men within the corps , 


1 \mended to “ Territorial Army” by 11 <ft 12 Geo V , c 37, s 1 
{See note on p 846 ) 

2 See Order by His Majesty on p 17 of T A Regs 
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and may provide for the constitution of a permanent staff, includ¬ 
ing adjutant 0 and staff serjeants who shall, except in special 
circumstances certified by the general officer commanding, be 
members of His Majesty’s regular forces , and may regulate the 
appointment, rank, duties, and numbers of the officers and non¬ 
commissioned officers of the lerritorial Force 

(3) Subject to the provisions of any such order the Army 
Council may make general or special regulations with respect to any 
matter with respect to which His Majesty may make orders under 
this section 

(4) Prov ided that the said orders or regulations shall not— 

(a) affect or extend the term for which, or the area within which, 

a man of the 'lerritorial Force is liable under this Part 
of this Act to serve , or 

( b) authorise a man of the lerritorial Force when belonging to 

one corps to be transferred without his consent to another 
coips , or 

(c) when the corps of a man of the ft Tutorial Fence includes 

more than one unit, authorise him when not embodied to 
be posted, without 3ns consent, to any unit other than that 
to which lie was posted on enlistment, or 

(d) when a corps of a man of the Territorial Force includes 

an\ battalion or other body of the regular forces, authorise 
him to be posted without his consent to that battalion or 
body 

(5) Where a man of the Territorial Force was enlisted or re¬ 
engaged before the date of any order or regulation under this Part 
of this Act, nothing m such order or regulation shall render him 
liable without Ins consent to be appointed, transferred, or attached 
to any military body to which he could not without his consent 
have been appointed, transferred, or attached if the said order or 
regulation had not been made 

(6) Orders and regulations under this section may provide for 
the formation of a reserve division of tlic Territorial Force, and may 
relax or dispense with any of the provisions of tins Act relating to 
the training of the men of the Territorial Force so far as regards 
their application to men in tlie reserve division, and may, not¬ 
withstanding anything in tins section, authorise a man in the 
reserve division to be tiansferred from one corps to another, so, 
however, that a man in the reserve division shall not, without his 
consent, be transfci red to a corps of another aim 

(7) All ordcis and general icgulations made under this section 
shall be laid before both Houses of Parliament as soon as may be 
after thev are made 

8 Subject to any directions w Inch ma\ be given by His Majesty, I irst ajv 
first appointments to the lowest rank ot officei in any unit of the 
Territorial Force shall be given to persons recommended b> the rank of 
president of the association for the county, if a person approved by 
1 Iis Majesty is recommended by the president for any such appoint- tonal Force, 
ment within thirty days after notice of a vacancy for the appoint¬ 
ment has been given to the president in the prescribed manner, 
provided he fulfils all the prescribed conditions as to age, physical 
fitness, and educational qualifications, and, where a unit comprises 
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mea of the Territorial Force oi two or more counties, the recom¬ 
mendations for such appointments shall be made by the presidents 
of the associations for the respective counties in such rotation or 
otherwise as may be prescribed 

Enlistment, Service, Discharge 

9 — (i) Subject to the provisions of this Part of this Act, all 
men of the territorial Foice shall be enlisted by such persons and 
in such manner and subject to such regulations as may be pres¬ 
cribed 

Provided that every man enlisted under this Part of this Act— 

(a) Shall be enlisted for a count} for which an association has 

been established under this Act and shall be appointed 
to serve in such corps for that county or for an area com¬ 
prising the whole or part of that county as lie may select, 
and, if that corps comprises more than one unit within 
the county, shall be posted to such one of those units as 
he may select 

(b) Shall be enlisted to serve for such a period as miy bv. pre¬ 

scribed, not exceeding four years, reckoned from the date 
of his attestation 

(c) May be re-engaged within twelve months before the end of 

his current term of service for such a period as may be 
prescribed not exceeding four }ears from the end of that 
term, and on re-engagement shall make the prescribed 
declaration before a justice of the peace or an olficcr, and 
so from time to time 

(2) A man enlisted in the Terri tonal houe, until duly discharged 
in the prescribed manner, shall rem tin subject to this Tart of tins 
Act as a man of the Territorial Force 

(3) Any man of the Territorial torce sh di, except when a pro¬ 
clamation ordering the Arm} Reserve to be calltd out on per¬ 
manent service is in force be entitled to be discharged before the 
end of Ins current term of service on complying with the following 
conditions — 

(i) Giving to his commanding officer three months 1 notice in 
writing, or such less notice as may be prescribed, of his 
desire to be discharged , and 

(n) Paying for the use of the association for the county fox 
which he was enlisted such sum as may be pi escribed not 
exceeding five pounds , and 

(m) Delivering up in good order, fair wear and tear only excepted, 
all arms, clothing, and appointments, being public pro¬ 
perty, issued to him, or, in cases where for any good and 
sufficient cause the delivery of the property aforesaid is 
impossible, on paying the \aluc thereof 

Provided that it shall be lawful for the association for the county, 
or for any officer authorised by the association, in, any case in which 
it appears that the reasons for which the discharge is claimed are of 
sufficient urgency or weight, to dispense cither wholly or m part 
with all or any of the above conditions 

(4) A man of the Territorial Force may be discharged by his 
commanding officer for disobedience to orders by him while doing 
any military duty, or for neglect of duty, or for misconduct by him 
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as a man of the Territorial Force, or for other sufficient cause, the 
existence and sufficiency of such cause to be judged of by the 
commanding officer 

Provided that any man so discharged shall be entitled to appeal 
to the Army Council who may give such directions m any such case 
as they may think just and proper 

(5) Where the time at which a man of the Territorial Force 
would otherwise be entitled to be discharged occurs while a pro¬ 
clamation ordering the Army Reserve to be called out on permanent 
service is in force, he may be required to prolong his service for 
such further period, not exceeding twelve months, as the competent 
military authority may order 

10.—(1) The following sections of the Army Act shall apply Application 
to the Territorial Force (that is to say) —* seettonsot 

Section eighty (relating to the mode of enlistment and attesta- the Arm y 
tion) . Act 

Section nmety-six (relating to the claims of masters to appren- l 4 f 45 
tices) , 

Section ninety-eight (imposing a fine for unlawful recrudingl , 

Section ninety-nine (making recruits punishable for false 
answers) , 

So much of section one hundred as relates to the validdy of 
attestation and enlistment or re-engagement, 

Section one hundred and one (relating to the competent military 
authority) , and 

So much of section one hundred and sixty-three as relates to an 
attestation paper, or a copy thereof, or a declaration, being 
evidence 

And the said sections shall apply m like manner as if they were 
herein re-enacted, with the substitution— 

{a) Of “ Territorial Force " for “ regular forces,** and of “ man 
of the Territorial Force ** for “ soldier **, and 

(6) (In section one hundred) of " has not within three months 

claimed his discharge on any ground on which he is entitled 
under this subsection to do so ” for " has received pay 
as a soldier of the regular forces during three months ** 

(2) A recruit may be attested by any lieutenant or deputy- 
lieutenant of any county m the United Kingdom, or by an officer 
of the regular or Territorial forces, and the sections of the Army Act 
in this section mentioned, and also section thirty-three of the same 
Act, shall as applied to the Territorial Force be construed as if a 
justice of the peace m those sections included such lieutenant, 
deputy lieutenant, or officer 

11—0) if a person— Enlistment 

(a) Having been discharged with disgrace from any part of S 

His Majesty’s forces, or havmg been dismissed with wlt c e rt f l ^‘ m 
disgrace from the Navy, has afterwards enlisted in the Army o? m 
Territorial Force without declaring the circumstances of 0I \ 
his discharge or dismissal, or rules 

(5) Is concerned when subject to military law in the enlistment 
for service m the Territorial Force of any man, when he 
knows or has reasonable cause to believe such man to be 
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so circumstanced that by enlisting he commits an offence 
against the Army Act or this Act, or 

(r) Wilfully contravenes when subject to military law any 
enactments, orders, or regulations which relate to the 
enlistment or attestation of men in the Territorial Force, 

he shall be guilty of an offence, and shall, whether otherwise subject 
to military law or not, be liable to be tried by court-martial, and on 
conviction to suffer such punishment as is imposed for the like 
offence by section thirty-two or thirty-four of the Army Act, as 
the case may be, and may be taken into military custody 

(2) For the purpose of this section the expiession “ discharged 
with disgrace " means discharged with ignominy, discharged as 
incorrigible and worthless, or discharged for misconduct, or dis¬ 
charged on account of a conviction for felony or a sentence of penal 
servitude 

12 If a man of the Territorial Force enlists into the army reserve 
without being discharged from the Territorial Force, the terms 
and conditions of his service whilst he remains in the arnyy reserve 
shall be those applicable to him as a man belonging to the army 
reserve, and not those applicable to him as a man of the Territorial 
Force 

13 —(1) Any part of the Territorial Force shall be liable to 
serve m any part of the United Kingdom, but no part of the Terri¬ 
torial Force shall be carried or ordered to go out of the United 
Kingdom 

(2) Provided that it shall be lawful for His Majesty, if he thinks 
fit, to accept the offer of any part or men of the Territorial Force, 
signified through their commanding officer, to subject themselves 
to the liability—• 

(a) to serve m any place outside the United Kingdom , or 

(b) to be called out for actual military service for purposes 

of defence at such places in the United Kingdom as may 
be specified in their agreement, whether the Territorial 
Force is embodied or not, 

and, upon any such offer being accepted, they shall be liable, 
whenever required during the period to which the offer extends, 
to serve or be called out accordingly 

(3) A person shall not be compelled to make such an offer, or 
be subjected to such liability as aforesaid, except by his own 
consent, and a commanding officer shall not certify any voluntary 
offer previously to his having explained to every person making 
the offer that the offer is to be purely voluntary on his part 

Framing 

14 ,—(i) Every man of the Territorial Force shall, by way of 
preliminary training, during the first year of his original enlist¬ 
ment— 

(a) If so provided by Order in Council 1 , be trained at such 
places within the United Kingdom, at such times, and for 
such periods, not exceeding in the whole the number of 


1 No Ordena Council has up to the present been issued under this section 
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days specified by the Order in Council, as may be pre¬ 
scribed, and may for that purpose be called out once or 
oftener, and 

(b) Whether such an Order in Council has been made or not, 
attend the number of drills and fulfil the other conditions 
prescribed for a recruit of his arm or branch of the service 

(2) The requirement to attend training and drills, and to fulfil 
conditions under this section, shall be m addition to the require¬ 
ment to attend training and drills and to fulfil conditions for the 
purpose of annual training * 

15 —(I) Subject to the provisions of this section, every man Annual 
of the Territorial Force shall, by way of annual training— 

(a) Be trained for not less than eight nor more than fifteen, 
or in the case of the mounted branch eighteen, days in 
every year at such times and at such places in any part of 
the United Kingdom as mav be prescribed, and may for 
that purpose be called out once or oftener in every year 

i&) Attend the number of drills and fulfil the other condition^ 
relating to training prescribed lor his arm or branch of the 
service 

Provided that the requirements of this section may be dispensed 
vv ith in whole or in part— 

(1) as respects any unit, by the prescribed general officer , and 

(n) as respects an individual man, by his commanding officer 

subject to any general directions by the prescribed general 
officer 

(2) His Majesty in Council may— 

(a) Order that the period of annual tiaining in any year of all 

or any part of the Territorial Force be extended, but so 
that the whole period of annual training be not more than 
thirty days in any year , or 

(b) Order that the period of annual training m any ^ear of all 

or any part of the Territorial Force be reduced to such time 
as to His Majesty may seem fit, or 

(c) Order that in any year the annual training of all or any part 

of the Territorial Force be dispensed with 

(3) Nothing m this section shall be construed as preventing 
a man, with his own consent, in addition to annual training, being 
called up for the purpose of duty or instruction m accordance with 
orders and regulations under this Part of thi 4 - Act 

16 Before any Order m Council is made under this Act pro- Layingof 
viding for preliminary training or extending the period of annual Jowmcll™ 
training the draft thereof shall be laid before each House of Parha- relating to 
ment for a period of not less than forty days during the Session of bd^Par- 
Parhament, and, if either of those Houses before the expiration of liament 
those forty days presents an address to His Majesty against the 

draft or any part thereof, no further proceedings shall be taken, 
without prejudice to the making of a new draft Order 

Embodiment 

17.—(1) Immediately upon and by virtue of the issue of a ^Itof’ 
proclamation ordering the Army Reserve to be called out on per- Territorial 
mancm: service, it shall be lawful for His Majesty to order the F 0 ™*' 

1210 E E 2 
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Army Council from time to time to give, and when given to revoke 
or vary, such directions as may seem necessary or proper for em¬ 
bodying all or any part of the Territorial Force, and in particular 
to make such special arrangements as they think proper with 
regard to units or individuals whose services may be required m 
other than a military capacity 

Provided that, where under any such proclamation directions 
have been issued for calling out all the men belonging to the first 
class of the Army Reserve, the Army Council shall, within one 
• month after such directions have been issued, issue directions for 

embodying all the men belonging to the Territorial Force, unless 
an address has been presented to His Majesty by both Houses of 
Parliament praying that such directions as last aforesaid be not 
issued, and such directions shall not, unless the emergency so 
requires, be given until Parliament has had an opportunity of 
presenting such an address 

(2) Whenever, m consequence of the calling out of the whole 
of the first class of the Army Reserve, directions are required under 
this section to be given for embodying the Territorial Force, if 
Parliament be then separated by such adjournment or prorogation 
as will not expire within ten days, a proclamation shall be issued 
for the meeting of Parliament within ten days, and Parliament 
shall accordingly meet and sit upon the day appointed by such 
proclamation, and shall continue to sit and act in like manner as if 
it had stood adjourned or prorogued to the same day 

(3) Every order and all directions given under this section shall 
be obeyed as if enacted m this Act, and, where such directions for 
the time being direct the embodiment of any part of the Territorial 
Force, every officer and man belonging to that part shall attend at 
the place and time fixed by those directions, and after that time 
shall be deemed to be embodied, and such officers and men are in 
this Act referred to as embodied or as the embodied part or parts of 
the Terr torial Force 

Disembody- 18.—(1) It shall be lawful for His Majesty by proclamation to 

Territorial or der that the Territorial Force be disembodied, and thereupon the 
Force. * Army Council shall give such directions as may seem necessary or 
proper for carrying the said proclamation into effect 

(2) Until any such proclamation of His Majesty has been issued 
the Army Council may from time to time, as they may think 
expedient for the public service, give such directions as may seem 
necessary or proper for disembodying any embodied part of the 
Territorial Force, and for embodying any part of the Territorial 
Force not embodied, whether previously disembodied or otherwise 

(3) After the date fixed by the directions for the disembodi¬ 
ment of any part of the Territorial Force, the officers and men 
belonging to that part shall be in the position of officers and men 
of the Territorial Force not embodied 

Notices 

SwJSuon ^°^ lces required in pursuance of this Part of this Act or 

■>f notices^ of the orders and regulations m force thereunder to be given to 
men of the Territorial Force shall be served or published in such 
manner as may be prescribed, and, if so served or published, shall 
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be deemed to be sufficient notice, and every constable and overseer 
shall, when so required by or on behalf of the Army Council, con¬ 
form with the orders and regulations for the time being in force 
under this Part of this Act with respect to the publication and 
service of notices, and in default shall be liable on conviction under 
the Summary Jurisdiction Acts to a fine not exceeding twenty 
pounds 

Offences 

20. — (1) Any man of the Territorial Force who without leave Pumsh- 
lawfully granted, or such sickness or other reasonable excuse as “fiuri^o 
may be allowed in the prescribed manner, fails to appear at the attend on 
time and place appointed for assembling on embodiment, shall be 
guilty, according to the circumstances, of deserting within the n 
meaning of section twelve, or of absenting himself without leave 
within the meaning of section fifteen, of the Army Act, and shall, 
whether otherwise subject to military law or not, be liable to be 
tried by court-martial, and convicted and punished accordingly, 
and may be taken into military custody 

(2) Sections one hundred and fifty-three and one hundred and 

fifty-four of the Army Act shall apply with respect to deserters and 
desertion within the meaning of this section m like manner as they 
apply with respect to deserters and desertion w ltlnn the meaning of 
those sections, and any person who, knowing any man of the 
Territorial Force to be a deserter within the meaning of this section 
or ot the Army Act, employs or continues to employ him, shall be 
deemed to aid him in concealing himself within the meaning 
of the first-mentioned section > 

(3) Where a man of the Territorial Force commits the offence 
of desertion under this section the time which elapsed between 
the time of his committing the offence and the time of his appre¬ 
hension or voluntary surrender shall not be taken into account in 
reckoning his service for the purpose of discharge 

21 Any man of the Territorial Force who without leave lawfully Punish- 
granted, or such sickness or other reasonable excuse as may be j 0 t * 
allowed in the prescribed manner, fails to appear at the time and fulfil tram- 
place appointed for preliminary training, or for annual training, toons* 1 ** 1 ' 
or fails to attend the number of drills and fulfil the other conditions 
relating to preliminary or annual training prescribed for his arm or 
branch of the service, shall be liable to forfeit to His Majesty a sum 
of money not exceeding five pounds recoverable on complaint to a 
court of summary jurisdiction by the prescribed officer, and any 
sums recovered by such officer shall be accounted for by him m the 
prescribed manner 

22. If any person designedly makes away with, sells, or pawns, Wrongful 
or wrongfully destroys or damages, or negligently loses anything p a u bii*p r o? f 
issued to him as an officer or man of the Territorial Force, or peny 
wrongfully refuses or neglects to deliver up on demand anything 
issued to him as an officer or man of the Territorial Force, the value 
thereof shall be recoverable from him on complaint to a court of 
summary jurisdiction bv the county association , and he shall also, 
for any such offence of designedly making away with selling or 
pawning, or wrongfully destroying as aforesaid, be liable on con¬ 
viction under the Summary Jurisdiction Acts to a fine not exceed 
ing five pounds 
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fiv j] ryhts 
md expmp. 
tions 


Civil Rights and Exemptions 

23 —(1) The acceptance of a commission as an officer of the 
Territorial Force shall not vacate the seat of any member returned 
to serve in Parliament 

(2) An offuAir or man of the Territorial Force shall not be liable 
to any penalty or punishment for or on account of his absence 
during the time he is voting at any election of a member to serve 
in Parliament, or during the time he is going to or returning from 
such vot ng 

(3) If a sheriff is an officer of the Territorial Force, then during 
embodiment he shall be discharged from personally performing 
the office of sheriff, and the under sheriff shall be answerable for 
the execution of the said office m the name of the high sheriff , and 
the security given by the under sheriff and his pledges to the high 
sheriff shall stand as a security to the King and to all persons 
whomsoever for the due performance of the office of sheriff during 
such time 

(4) An officer or man of the Territorial Force shall not be com¬ 
pelled to serve as a peace officer or parish officer, and shall be exempt 
from serving on any jury, and a field officer of the Territorial 
Army shall not be required to serve m the office of high sheriff 


Legal Proceedings 

24 —(1) Any offence under this Part of this Act, and any offence 
under the Army Act if committed by a man of the Territorial 
hcrce when not embodied, which is cognizable by a court-martial 
shall also be cognizable by a court of summary jurisdiction, and on 
conviction by such a court shall be punishable with imprisonment 
for a term not exceeding three months or with a fine not exceeding 
twenty pounds, or with both such imprisonment and fine, but 
nothing in this provision shall affect the liability of a person charged 
with any such offence to be taken into military custody 

(2) Any offence which under this Part of this Act is punishable 
on conviction by court-martial, shall for all purposes of and inci¬ 
dental to the arrest, trial, and punishment of the offender, including 
the summary dealing with the case by his commanding officer, be 
deemed to be an offence under the Army Act, with this modification, 
that any reference in that Act to forfeiture and stoppages shall be 
construed to refer to such forfeitures and stoppages as may be 
prescribed 

(3) Any offence which under this Part of this Act is punishable 
on conviction by a court of summary jurisdiction may be prose¬ 
cuted, and any fine recoverable on such conviction may be re¬ 
covered, in manner provided by sections one hundred and sixty- 
six, one hundred and sixty-seven, and one hundred and sixty-eight 
of the Army Act, in like manner as if those sections were herein 
re-enacted and in terms made applicable to this Part of this Act, 
subject to the following modification (namely)— 

Every fine imposed under this Part of this Act on a man of the 
Territorial Force, or recovered on a prosecution instituted 
under this Part of this Act, shall, notwithstandmg anything 
m any Act or charter or in the said section® to the contrary. 
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be paid to the association of the county for which the man 
was enlisted 

(4) Where a man of the Territorial Force is subject to military 
law and is illegally absent from his duty, a court of inquiry under 
section seventy-two of the Army Act may be assembled after the 
expiration of twenty-one days from the date of such absence, 
notwithstanding that the period during which he was subject to 
military law is less than twenty-one days or has expired before 
the expiration of twenty-one days 

25. —(1) A person charged with an offence which undei this Suppiemen- 
Part of this Act is cognizable both by a court-martial and by a ^ 1 n ^ ,1 ‘ o 
court of summary jurisdiction shall not be liable to be tried both trial of 
by a court-martial and by a court of summary jurisdiction, but offenu ** 
may be tried by either of them, as may be prescribed 

Provided that a man who has been dealt with summarily by his 
commanding officer shall be deemed to have been tried by court- 
martial 

'2) Proceedings against an offender before either a court-martial 
gr his commanding officer, or a court of summary jurisdiction, in 
respect of an offence punishable under this Part of this Act, and 
alleged to have been committed by him when a man of the Terri¬ 
torial Force, may be instituted whether the term of his service 
in the Territorial Force has or has not expired, and may, notwith¬ 
standing anything m any other Act, be instituted at any time 
within two months after the time at which the offence becomes 
known to his commanding officer if the alleged offender is then 
apprehended, or, if he is not then apprehended, then within two 
months after the time at which he is apprehended 

(3) Where an offender has on several occasions been guilty of 
desertion, fraudulent enlistment, or making a false answer, be 
may for the purposes of any proceedings against him be deemed 
to belong to any one or more of the corps to which he has been 
appointed or transferred as well as to the corps to which he 
properly belongs, and it shall be lawful to charge the offender with 
any number of the above-mentioned offences at the same time, 
whether they are offences within the meaning of the Army Act or 
offences within the meaning of this Part of this Act, and to give 
evidence of such offences against him, and, if he has been con¬ 
victed of more than one offence, to punish him accordingly as 
if he had been previously convicted of any such offence 

26. _(1) Section one hundred and sixty-four of the Army Act Evidence 

(which relates to evidence of the civil conviction or acquittal of a 
person subject to military law) shall apply to a man of the Terri¬ 
torial Force who is tried by a civil court, whether he is or is not at 

the time of such trial subject to military law. 

(2) Section one hundred and sixty-three of the Army Act 
(relating to evidence) shall apply to all proceedings under this 
Part of this Act. 
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Miscellaneous 

27 —(I) Any power or jurisdiction given to, and act or thing 
to be done by, to, or before any person holding any military office 
may, m relation to the Territorial Force, be exercised by or done 
by, to, or before any other person for the time being authorised m 
that behalf, according to the custom of the Service 

(2) Where by this Part of this Act, or by any order or regulation 
in force under this Part of this Act, any order is authorised to 
be made by any military authority, such order may be signified 
bv an order, instruction, or letter under the hand of any officer 
authorised to issue orders on behalf of such military authority, and 
an order, instruction, or letter purporting to be signed by any 
officer appearing therein to be so authorised shall be evidence of his 
being so authorised 

28 —[Subs (1), applying the Army Act to the Territorial Force in like 
mimier as that Act applied to the militia, virtually repealed on repeal of 
militia enactments by 11 & 12 Geo V, c 37 see now ss 175 (3a) and 176 (6a) 
of Army Act ] 

(2) For the purpose of section one hundred and forty-three 
of the Army Act and of all other enactments relating to such duties, 
tolls, and ferries as are in that section mentioned, officers and men 
belonging to the Territorial Force, when going to or returning from 
any place at which they are required to attend, and for non- 
attendance at which they are liable to be punished, shall be deemed 
to be officers and soldiers of the regular forces on duty 

(3) His Majesty may by Order in Council apply, with the neces¬ 
sary adaptations, to the Territorial Force or the officers or men 
belonging to that force any enactment relating to the Militia, 
Yeomanry, or Volunteers, or officers or men of the Militia, Yeo¬ 
manry, or Volunteers, other than enactments with respect to the 
raising, service, pay, discipline, or government of the Militia, 
Yeomanrv, or Volunteers, and e\ery such Order m Council shall 
be laid before both Houses of Parliament 1 


Transitory 

29 —(1) Where an association has been established under this 
Act for any county His Majesty may by Order in Council transfer 
to the Territorial Force such units of the Yeomanry and Volunteers 
or part thereof raised in the county as may be specified in the Order, 
and every such unit or part thereof shall from the date mentioned 
in the Order be deemed to have been lawfully formed under this 
Part of this Act as an unit of the Territorial Force as provided by 
the Order, and the provisions of this Part of this Act shall apply to 
it accordingly 

(2) Every officer and man of an unit or part thereof mentioned 
in any such Order shall, from the date mentioned in that Order, 
be deemed to be an officer or man of the Territorial Force Pro¬ 
vided that nothing in this section or in any Order made thereunder 


1 The following enactments relating to the Militia and Volunteers were applied by an 
Order in Council dated 19th March, 1908 to the Territorial Force —The Railway Act, 
1842 (5 <fc 6 Viet c 55) s 20, the Railway Act, 1844 (7 <ft 8 Viet , c 85), s 12, the National 
Defence Act, 1888 (51 & 52 Viet , c 41), s 52 , the Friendly Societies Act, 1896 (59 & 60 Viet , 
c 2^ s 43 the Officers Commissions Act, 1862 (25 & 26 Viet , c 4) , the Regulation of 
the Forces Act, 1871 (34 & 35 Viet , c 86), part of s 6 
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shall, without his consent, affect the conditions or area of service of 
any person commissioned, enlisted, or enrolled before the passing of 
this Act s 

(3) An Order in Council under this section may provide— 

(а) For the application to officers and men who become subject 

thereto of the provisions of this Act as to conditions and 
area of service, and for the continuance of the application 
to officers and men who remain subject thereto of the 
provisions as to conditions and area of service previously 
in force as respects those officers and men 

(б) For transferring to the association any property vested 

in a Secretary of State for the purposes of any unit to 
which the Order relates 

(c) For transferring to the association any property belonging 

to or held for the benefit of any such unit so however 
that all property so transferred shall as from the date 
of the transfer be held by the association for the benefit 
in like manner of the corresponding unit of the Territorial 
Force or for such other purposes as the association, with 
the consent of such corresponding unit, to be ascertained 
m the prescribed manner, shall direct, and any question 
which may arise as to whether any property is transferred 
to an association, or as to the trusts or purposes upon or 
for which it is or ought to be held, shall be referred for 
the decision of a Secretary of State whose decision shall 
be final The corresponding unit of the Territorial Force 
shall, m the event of any such transfer, become entitled, 
notwithstanding the terms of any trust, limitation, or 
condition affecting the property so transferred to the 
estate or interest in such property of the unit to the 
property of which the order relates, but, subject to tins 
provision, the interest of any beneficiary other than such 
unit shall not, without the consent of such beneficiary, 
be affected The order may, if it be deemed proper, 
having regard to the special circumstances of any cise, 
provide for the appointment of special trustees to act 
together with or to the exclusion of the association m 
regard to any such property and such special trustees may 
be the existing trustees of such property 

(d) For transferring to the association any liabilities of any 

such unit which the association is willing to assume, 
and providing for the discharge of any such liabilities 
which are not so transferred 

(e) For transferring to the association any land or interest in 

land acquired by the council of a county or borough on 
behalf of any volunteer corps to which the order relates, 
and any outstanding liabilities of the council incurred 
m respect thereof, if the council and the association 
consent 

and may contain such supplemental, consequential, and incidental 
provisions as may appear necessary or proper for the purposes of 
the Order 

(4) Every Order in Council made under this section shall be 
laid before both Houses of Parliament 
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Enlistment 
and terms 
of service 
of special 
reservists. 
45 &46 
Viet c 48; 


Agree 

ments as to 
extension 
of service 


PART III — Reserve Forces 

30 —(1) The power of enlisting men into the first class of the 
army reserve under the Reserve Forces Act, 1882, shall extend 
to the enlistment of men who have not served 1 m His Majesty's 
regular forces, and men so enlisted who have not served in the 
regular forces are in this Part of this Act referred to as special 
reservists 2 , and a special reservist may be re-engaged, and when 
re-engaged shall continue subject to the terms of service applic¬ 
able to special reservists 

(2) A special reservist may, in addition to being called out for 
annual training, be called out for a special course or special courses 
of training at such place or places within the United Kingdom at 
such time or times and for such period or periods, not exceeding in 
the whole six months, as may be prescribed, m like manner and 
subject to the like conditions as he may be called out for annual 
training, and may during any such course be attached to or trained 
with any body of His Majesty’s forces 

(3) Notwithstanding the provisions of section eleven of the 
Reserve Forces Act, 1882, any special reservists may be called 
out for annual training for such period or periods as may be pre¬ 
scribed by any order or regulations under the Reserve Forces 
Act, 1882 

(4) Provided that where one of the conditions on which a man 
was enlisted or re-engaged is that he shall not be called out for 
training, whether special or annual, for a longer period than the 
period specified in his attestation paper, he shall not be liable 
under this section to be called out for any longer period 

(5) Where a proclamation ordering the army reserve to be called 
out on permanent service has been issued, it shall be lawful for 
His Majesty at any time thereafter by proclamation to order that 
all special reservists shall cease to be so called out, and thereupon 
a Secretary of State shall give such directions as may seem neces¬ 
sary or proper for carrying the said proclamation into effect 

(6) A special reservist who enlists into the regular forces shall 
upon such enlistment be deemed to be discharged from the army 
reserve 

31. A Secretary of State may, by regulations under the Reserve 
Forces Act, 1882, authorise any special reservist 2 having the 
qualifications prescribed by those regulations to agree m writing 
that, if the time when he would otherwise be entitled to be dis¬ 
charged occurs whilst he is called out on permanent service, he will 
continue to serve until the expiration of a period, whether definite 
or indefinite, specified in the agreement, and, if any man who enters 
into such an agreement is so called out, he shall be liable to be 
detained in service for the period specified in his agreement in the 
same manner m all respects as if his term of service were still 
unexpired 


1 See also A A 92 (3), as to men discharged from the regular forces 

2 “ Special reserve ” and " special reservist ” were altered to 11 militia ” and " militia- 
man ” respectively, by 11 <& 12 Geo V , c 37, s 2 (see p 867) 
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32.—(1) A special reservist 1 shall, if he so agrees in writing. Liability of 
be liable during the whole of his service in the army reserve, or ^Sdied t0 
during such part of that service as he so agrees, to be called out on out 
permanent service without such proclamation or communication to 
Parliament as is mentioned in section twelve of the Reserve Forces 
Act, 1882, and the calling out of men under this section shall not 
involve the meeting of Parliament as required by section thirteen 
of that Act 

Provided that— 

(a) The number of men so liable shall not at any one time 

exceed four thousand 

( b ) The power of calling out of men under this section shall 

not be exercised except when they are required for service 
outside the United Kingdom when warlike operations are 
in preparation or in progress 

(c) Any agreement under this section ma> provide for the re¬ 

vocation thereof by such notice in writing as may be 
therein stated 

(d) Any exercise of the power of calling out men .mder this 

section shall be reported to Parliament as soon as may be 

(e) The number of men for the time being called out under this 

section shall not be reckoned in the number of the forces 
authorised by the Annual Army Act for the time being m 
force 

(2) Six thousand shall be substituted for five thousand a<* the 6i <fe 6 z 
maximum number of men liable to be called out under section one Vict c 9 
of the Reserve Forces and Militia Act, 1898, and the liability to 

be called out under that section may, if so agreed, extend to the 
first two years of a man’s service in the first class of the army 
reserve 

(3) [Repea T ed ] 

33. Orders and regulations under the Reserve Forces Act, 1882, 

may provide for the formation of special reservists 1 into regi- JaSons, & c , 
ments, battalions, or other military bodies and °[ s r t ® scr 

for appointing, transferring, or attaching special reservists to v 

corps, and for posting, attaching, or otherwise dealing with special 
reservists within corps 

34. —[Repealed ] 

35 Subsection (4) of section six of the Reserve Forces Act, Amend- 

1882, which makes a certificate purporting to be signed by an officer ^46 via* 
appointed to pay men belonging to the army reserve evidence m c 48, s 6(4) 
certain cases, shall, where a person other than an officer is appomted 
to pay men belongmg to the army reserve, apply to certificates 
purporting to be signed by such person 

36 The acceptance of a commission as an officer in the reserve Commis- 

of officers shall not vacate the seat of any member returned to rServe of 

serve in Parliament, officers not 

to vacate 

--—— seat in 

Parliament 


1 “Special reserve” and “special reservist” were altered to ‘'militia** and “militia 
man ” respectively, by 11 & 12 Geo V , c 37, s 2 (see p 867) 
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Provisions 
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Definitions 


Special pro 
visions as 
to special 
phces 


PART IV —Supplemental 

37. —(1) Every Order in Council or scheme required by this 
Act to be laid before each House of Parliament shall be so laid 
within forty days next after it is made, if Parliament is then 
sitting, or, if not, within forty days after the commencement of the 
then next ensuing session , and, if an address is presented to His 
Majesty by either House of Parliament within the next subsequent 
forty days, praying that any such order or scheme may be annulled, 
His Majesty may thereupon by Order in Council annul the same, 
and the order or scheme so annulled shall thenceforth become 
void and of no effect, but without prejudice to the validity of any 
proceedings which may in the meantime have been taken under 
the same 

(2) All Orders in Council, orders, schemes, and regulations made 
under this Act may be varied or revoked by subsequent Orders 
in Council, orders, schemes, and regulations made in the like manner 
and subject to the like conditions 

38. In this Act, unless the context otherwise requires,— 

The expression “ county ” means a county or riding of a county 
for which a lieutenant is appointed, and includes the City of 
London , and each county of a city or county of a town 
mentioned m the first column of the Second Schedule to 
this Act shall be deemed to form part of the county set 
opposite thereto in the second column of that schedule, 

The expression “ man of the Territorial Force ** mcludes a non¬ 
commissioned office r , 

The expression “ prescribed ” means prescribed by orders or 
regulations , 

Other expressions have the same meaning as in the Army Act 

39 —(1) The Lord Warden of the Cinque Ports may ex-officio 
be a member of the association of the county of Kent or of the 
county of Sussex, or of both, as may be provided by schemes under 
this Act 

(2) The Warden of the Stannaries may ex-officio be a member 
of the association of the county of Cornwall or of the county of 
Devon, or of both, as may be provided by schemes under this Act 

(3) The Lord Mayor of the City of London shall ex-officio be 
president of the association of the City of London 

(4) The Governor or Deputy Governor of the Isle of Wight 
shall ex-officio be a member of the association of the county of 
Southampton 

(5) Nothing in this Act shall affect the raising and levying of 
the Trophy Tax as heretofore m the City of London, but the 
proceeds of the Tax so levied may be applied by His Majesty's 
Commissioners of Lieutenancy for the City of London, if the Royal 
London Militia Battalion is re-constituted as a battalion of the 
Army Reserve, for any purposes connected with that battalion, 
and may also, if His Majesty's Commissioners of Lieutenancy for the 
City of London m their discretion see fit, be applied for the purposes 
of any of the powers and duties of the association of the City of 
London under this Act. 
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40. —(1) In the application of this Act to Scotland the following 

modifications shall be made — and the isle 

(а) This Act shall apply to a county of a city m like mannei of Man. 

as to any other county Provided that on the representa¬ 
tion or with the consent of the corporation of any county 
of a city it shall be lawful for His Majesty, by order signi¬ 
fied under the hand of a Secretary of State, at any time 
after the passing of this Act, to declare that such county 
of a city shall for the purposes of this Act be deemed to 
form part of the county set opposite thereto m the second 
column of the Third Schedule to this Act, and to provide 
for all matters which may appear necessary or proper for 
giving full effect to the order , 

(б) The expression " county borough council " means the town 

council of a royal, parliamentary, or police burgh with a 
population of or exceeding twenty thousand according to 
the census for the time being last taken , 

(c) The expression " land " includes heritages , 

(d) The expression 44 overseer " means an inspector of poor 

(2) This Act shall apply to the Isle of Man as it it formed part 
of, and were included m the expression, the United Kirgdom, 
subject to the following modifications — 

(а) The Isle of Man shall be deemed to be a separate county , 

(б) References to the Governor of the Island shall be substituted 

for references to the lieutenant of a county , 

(c) References to a High Bailiff or two justices of the peace and 
to conviction by such a Bailiff or justices shall be sub¬ 
stituted for references to a court of summary jurisdiction 
and to conviction under the Summary Jurisdiction Acts, 

(<i) References to the Tynwald Court shall be substituted for 
references to Parliament in the section of this Act relating 
to civil rights and exemptions 

41. This Act may be cited as the Territorial and Reserve Force. Short title 
Act, 1907, and so far as it relates to the reserve forces may be cited 

with the Reserve Forces Acts, 1882 to 1906, as the Reserve Forces 
Acts, 1882 to 1907 


SCHEDULES 

First Schedule. 

[The schedule specified m Section 28 (1) now virtually repealed ] section 28 
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Section 38, 


SECOND SCHEDULE 


Names of Cities and Towns 

County 

ENGLAND 


County of the city of Chester 

County of the city of Exeter 

County of the town of Poole 

County of the city of Gloucester 

County of the city of Bristol 

County of the city of Canterbury 

County of the city of Lincoln 

County of the city of Norwich 

County of the town of Newcastle uponTyiu 

Borough and town of Berwick upon Tweed I 

County of the town of Nottingham 

County of the town of Southampton 

County of the city of Luhheld 

County of the city of Worcester 
( ounty of the city of York 

County of the town of Kingston upon Hull 

County of the town of Carmarthen 

County of the town of Haverfordwest 

Chester 

Devon 

Dorset 

Gloucester 

Gloucester 

Kent 

Lincoln 

Norfolk 

Northumberland 

Northumberland 

Nottingham 

Southampton 

Stafford 

Worcester 

West Riding of York 

Last Riding of York 
Carmarthen 

Pembroke 

IRELAND 


County of the city of Waterford 

County of the town of Londonderry 

Waterford 

Londonderry 

THIRD SCHEDULE 


Scotland 


Name ot County of City 1 

County 


County of the city of Edinburgh 
County of the city of Glasgow 
County of the city of Dundee 
County of the city of Aberdeen 


Ldinburgh 
Lanark 
! orfar 
Aberdeen 
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Territorial Army and Militia Act, 1921 

Territorial Army and Militia Act, 1921. 

[11 & 12 Geo 5, c 37] 

An Act to provide for the application of new designations to the 
Territorial Force and the Special Reserve , and to repeal enact¬ 
ments relating to the Militia and Yeomanry , and for purposes 
in connection therewith [17th August, 1921 ] 

1. The territorial force which His Majesty is empowered to Newdesig 
raise and maintain under Part II of the Territorial and Reserve “etam 1 " 
Forces Act, 1907, shall be called the territorial army, and accord- tonal force 
ingly that Act and any other enactment, Royal w arrant, proclam- 7Edw 7 
ation, order, regulation, or document applying to the territorial c 9 
force shall have effect as though references therein to the territorial 

army were substituted for references to the territorial force 

2. That portion of the army reserve which has hitherto been Newdesig-* 
known as “ the special reserve " shall be called " the militia/* and “bespecmi 
accordingly sections thirty to thirty-three of the Territorial and reserve 
Reserve Forces Act, 1907, and any other enactment, Royal war¬ 
rant, proclamation, order, regulation, or document applying to the 
special reserve shall have effect as though references therein to 

the militia were substituted for references therein to the special 
reserve, and as though references therein to a militiaman and to 
militiamen were substituted for references therein to a special 
reservist and to special reservists 

3. The sections of the Army Act specified in the First Schedule ^“ e t n s d of the 
to this Act shall be amended in the manner shown in the second Anny Act 6 
column of that schedule 1 

4. —(1) The power to raise and maintain a militia force or a Abolition of 
yeomanry force under any of the enactments set out m the Second mihtia* nd 
Schedule to this Act shall cease, and those enactments shall be yeomanry 
repealed to the extent specified in the third column of that 
schedule 2 

Provided that, notwithstanding anything in this section, any 
enactment repealed by this Act which relates to militia store¬ 
houses shall continue to apply in relation to militia storehouses 
provided before the commencement of this Act, as though this 
Act had not been passed 

(2) In this section the expression " militia storehouses " means 
any buildings or premises provided for the purpose of keeping 
therein the arms, accoutrements, clothing, and other stores belong¬ 
ing to any regiment, battalion or corps of militia, when not 
embodied 


1 These amendments are incorporated in the Army Act as printed in Part II of this 
Manual 

2 The enactments mentioned were the old Militia Acts and Yeomanry Acta. 
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Auxiliary Air Force and Air Force Reserve Act, 1924. 

[14 & 15 Geo 5, c 15] 

Extract from 

An Act to make father provision as to the organisation and con¬ 
ditions of service of the Auxiliary Air Force and Air Force 
Reserve, and for purposes connected therewith 

[14th July, 1924 ] 

1 The power of His Majesty under section six of the Air Force 
(Constitution) Act, 1917 (in this Act referred to as f ‘ the principal 
Act"), to apply by Order m Council to the auxiliary air force or 
to the officers and men of that force any of the enactments relating 
to the territorial army or the officers and men of that army, shall 
be extended so as to include power to apply Part I of the Terri¬ 
torial and Reserve Forces Act, 1907, to the auxiliary air force and 
to the officers and men of that force and also to the territorial 
army and to the officers and men of that army with such modi¬ 
fications as may be necessary— 

(1) — (a) to provide for the establishment and constitution of a 

county joint association under the said Parti, which shall, 
as respects the county, exercise the powers and perform 
the duties of an association tinder the said Part in relation 
both to the territorial army and to the auxiliary air force, 
and to provide for the application of the provisions of 
that Part with respect to the Army Council, to army 
services and to the territorial army, to the Army Council 
and Air Council or either of them, to army and air force 
services or cither of them and to the territorial army and 
the auxiliary air force, or either of them, respectively , 
(6) to define the relations and responsibilities of any such 
county joint association to the Army Council and the Air 
Council respectively, and 

(2) to provide for the establishment and constitution for any 

areas which in the opinion of the Air Council cannot 
suitably be administered through county joint associations 
constituted under the preceding paragraph, of auxiliary 
air force associations , and 

(3) to provide for the termination of county joint associations 

either generally or m special cases, and on such termination 
for the establishment of associations constituted under the 
Territorial and Reserve Forces Act, 1907, or of auxiliary 
air force associations , and 

(4) to provide for the transfer and adjustment of any powers, 

duties, assets and liabilities on the establishment or 
termination of county joint associations 


4 An Order in Council made in pursuance of any of the foregoing 
provisions of this Act may make such supplemental and conse¬ 
quential modifications (if any) of the provisions of the Reserve 
Forces Acts, 1882 to 1907, and the Tern tonal and Reserve 
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Forces Act, 1907, including the provisions as to the service and 
publication of notices, and contain such supplemental and conse¬ 
quential provisions, as may appear to His Majesty m Council 
to be necessary or expedient 

* * * * * * * 


6 —(1) This Act may be cited as the Auxiliary Air Force and Short title. 
Air Force Reserve Act, 1924 Cterpreu? 

tion. 

******* 


(4) In this Act— 

******* 


(n) references to the Reserve Forces Act, 1882, and to the J 6 48 
Territorial and Reserve Forces Act, 1907, shall be 
construed as references to those Acts as amended by 
any subsequent enactment 


The Officers’ Commissions Act, 1862. 1 2 * * 

[25 & 26 Viet, c 4 ] 

An Act to enable Her Majesty to issue commissions to the officers of 
Her Majesty* s Land Forces and Marines . . without 

affixing Her Royal Sign Manual thereto 

[11th Apnl, 1862] 

1. It shall be lawful for Her Majesty, by Order m Council, from Officers* 
time to time, as occasion may require, to direct that all or any S^^armv, 
commissions for officers prepared or to be prepared under the &c, may bo 
authority of Her Majesty’s Royal Sign Manual may be afterwards ISt Her lth ’ 
issued without Her Royal Sign Manual, but having thereon, m the 5 

case of Her Majesty’s land forces, 2 except as hereinafter mentioned, Manual *** 
the signatures of the commander-in-chief or the general command- 
ing-in-chief, and of one of Her Majest} ’s Principal Secretaries of thereto 
State, and in the case of the Royal Marines, of the Lords 
Commissioners of the Admiralty, and in the case of military 
chaplains, commissariat and store officers, and of adjutants and 
quartermasters in the volunteer forces, of one of 

Her Majesty’s said Principal Secretaries , and every such com¬ 
mission issued and signed in pursuance of such Order in Council 
shall be conclusive evidence that the officer named m any such 
commission has been appointed or promoted by Her Majesty to 
the rank or office named therein 

2 Nothing herein contained shall be construed to prevent Her Act not to 
Majesty from signing any commission, or to prevent any com- J2£ty? 
mission so signed from having the same validity and effect as if right to 
this Act had not passed 


1 This Act has bt r n applied to the Territorial Army by O in C dated 19th March, 1908 

2 By § 6 of the Kemulation of the Forces Act, 1871, as applied to the Territorial Army by 

the T R F Act, 1907, and Order in Council of 19th March, 1908, the preparation, 

authentication, and issue of commissions in the Territorial Army are governed by the same 

rules as the preparation, authentication and issue of commissions In the land forces 
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Supple¬ 
mental 
provision as 
to altera 
tion of area 


The Local Government Act, 1888. 

[51 & 52 Viet, c 41 ] 

Extract from 

An Act to amend the Laws relating to Local Government m England 
and Wales and for other purposes connected therewith 

[13th August, 1888] 

59.—(1) A scheme or order under this Act may make such 
administrative and judicial arrangements incidental to or con¬ 
sequential on any alteration of boundaries, authorities, or other 
matters made by the scheme or order as may seem expedient 

(2) A plage which is part of an administrative county for the 

purposes of this Act shall, subject as in this Act mentioned form 
part of that county for all purposes, whether sheriff, lieutenant, 
custos rotulorum, justices, 1 coroner, or other 

Provided that— 

(a) Notwithstanding this enactment, each of the entire counties 
of York, Lincoln, Sussex, Suffolk, Northampton, and 
Cambridge shall continue to be one county for the said 
purposes so far as it is one county at the passing of this 
Act, and 

(&) This enactment shall not affect the existing powers or 
privileges of any city or borough as respects the sheriff, 
lieutenant, 1 justices, or coroner, but, if 

any county borough is, at the passing of this Act, a part 
of any county for any of the above purposes, nothing in 
this Act shall prevent the same fiom continuing to be part 
of that county for that purpose , and 

(c) This enactment shall not affect parliamentary elections nor 
the right to vote at the election of a member to serve in 
Parliament, nor land tax, tithes, or tithe rentcharge, nor 
the area within which any bishop, parson, or other ecclesi¬ 
astical person has any cure of souls or jurisdiction 

(3) For the purposes of parliamentary elections, and of the 
registration of voters for such elections, the sheriff, clerk of the 
peace, and council of the county m which any place is comprised at 
the passing of this Act for the purpose of parliamentary elections 
shall, save as otherwise provided by the scheme or order, or by the 
County Electors Act, 1888, or this Act, continue to have the same 
powers, duties, and liabilities as they would have had if no altera¬ 
tion of boundary had taken place 

(4) Any scheme or order made in pursuance of this Act may, so 
far as may seem necessary or proper for the purposes of the scheme 
or order, provide for all or any of the following matters, that is to 
say— 

(a) May provide for the abolition, restriction, or establish¬ 
ment, or extension of the jurisdiction of any local authority 
m or over any part of the area affected by the scheme or 
order, and for the adjustment or alteration of the 
boundaries of such area, and for the constitution of the 
local authorities therein, and may deal with the powers and 


1. This section has been applied to Territorial Army by 0 in C , dated 19tb March, 1908. 
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duties of any council, local authorities, quarter sessions, 
justices of the peace, coroners, sheriff, lieutenant, custos 
rotulorum, clerk of the peace, and other officer therein, 
and with the costs of any such authorities, sessions, per¬ 
sons, or officers as aforesaid, and may determine the 
status of any such area as a component part of any larger 
area, and provide for the election of representatives m 
such area, and may extend to any altered area the pro¬ 
visions of any local Act which were previously in force m 
a portion of the area , and 

(fc) May make temporary provision for meeting the debts and 
liabilities of the various authorities affected by the scheme 
or order, for the management of their property, and for 
regulating the duties, position, and remuneration of officers 
affected by the scheme or order, and applying to them the 
provisions of this Act as to existing officers , and 

(c) May provide for the transfer of any writs, process, records, 

and documents relating to or to be executed in any part 
of the area affected by the scheme or order, and for deter¬ 
mining questions arising from such transfer , and 

(d) May provide for all matters which appear necessary or 

proper for bringing into operation and giving full effect 
to the scheme or order , and 

(e) May adjust any property, debts, and liabilities affected by 

the scheme or order 

(5) Where an alteration of boundaries of a county is made by 
this Act an order for any of the above-mentioned matters may, if 
it appears to the Local Government Board 1 desirable, be made by 
that Board, but such order, if petitioned against by any council, 
sessions, or local authority affected thereby, within three months 
after notice of such order is given in accordance with this Act, 
shall be provisional only, unless the petition is withdrawn or the 
order is confirmed by Parliament 

(6) A scheme or order may be made for amending any scheme 
or order previously made in pursuance of this Act, and may be 
made by the same authority and after the same procedure as the 
original scheme or order Where a provision of this Act respect¬ 
ing a scheme or order requires the scheme or order to be laid 
before Parliament, or to be confirmed by Parliament, either m 
every case or if it is petitioned against, such scheme or order 
may amend any local and personal Act 


1. Powers ofLGB transferred to Ministry ol Health by 9 & 10 Geo V , c 21, s 3 (1) («) 
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Regimental Debts Act, 1893. 


[56 Viet, c 5 ] 


An Act to consolidate and amend the Law relating to the Payment 
of Regimental Debts , and the Collection and Disposal of the 
Effects of Officers and Soldiers m case of Death , Desertion , 
Insanity , and other cases [29th April, 1893 ] 

Collection of Effects and Payment of Preferential Charges 

O *rsontub < On th e a person while subject to military law the 

JecTto mill- prescribed committee of adjustment shall, as soon as may be, in 
accordance with the prescribed regulations 1 and subject to any 
exceptions made thereby, 

(1) secure and make an inventory of all such of the effects of 

the deceased as are in camp or quarters, and, if the death 
occurs out of the United Kingdom, are within the prescribed 
area whether station, colony, or command, or other, (which 
area is in this Act referred to as the regulation area) , and 

(2) ascertain the amount and provide for the payment of the 

preferential charges on the property of the deceased 
Preferential 2. The following shall be the preferential charges on tlie pro- 
charge# perty of a person dying while subject to military law, and shall, 
except so far as other provision may be made for them or any of 
them, be payable in preference to all other debts and liabilities, and, 
as among themselves, in the following order — 

(1) Expenses of last illness and funeral, 

(2) Military debts, namely, sums due m respect of, or of any 

advance m respect of— 

(а) Quarters, 

(б) Mess, band, and other regimental accounts , 

(c) Military clothing, appointments and equipments, not 
exceeding a sum equal to six months' pay of the 
deceased, and having become due within eighteen 
months before his death, 

to which shall be added, where the death occurs out of the United 
Kingdom,— 

(3) Servants' wages, not exceeding two months' wages to each 

servant, and 

(4) Household expenses incurred within a month before the 

death, or after the last issue of pay to the deceased 
whichever is the shorter period 


oSy of per- muc ^ ° n ly °* the personal property of a person dying 

tonal estate while subject to military law as remains after payment of the 
deemed preferential charges shall be considered personal estate of the 
personal v deceased with reference to the calculation of probate duty, or of 
®‘ ule * any other duty, tax, or percentage, or for any of the purposes of 
administration 


1. See p 881, §t Mf. 
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4. If in any case a doubt or difference arises in relation to any Decision of 

preferential charge or the payment thereof, the decision of the M 

Secretary of State, or of such officer or person as the Secretary ferentiai 
of State deputes by writing to act in this behalf, shall be final, charges 
and shall be binding on all persons for all purposes 

5. Subject to the prescribed regulations, if any person pays or 

secures the payment of the preferential charges in full, the com- charges by 
mittee of adjustment shall not further interfere m relation to **P^* U ‘ 
the property, except so far as they may be requested so to do by 0 ther° r 
or on behalf of that person persons 

6. —(1) If within one month after the death or such further d2tiesof nd 
time not exceeding the prescribed time as the committee of adjust- committee 
ment allow, the preferential charges are not paid or secured to , re 
their satisfaction, the committee shall proceed to pay those charges chargt s ore 

(2) If the death occurs out of the United Kingdom, the com- not pald 
mittee of adjustment, save as may be prescribed, shall, if it appears 

to them necessary for the payment of the preferential charges, 
and in any case may, collect all the personal property of the 
deceased in the regulation area 

(3) The committee, save as may be prescribed, shall, for the 
purpose of paying the preferential charges and their expenses, and 
in any case may, at such time as, subject to the prescribed regu¬ 
lations, they think expedient, sell and convert into money such 
of the personal property of the deceased as does not consist of 
money 

(4) If the death occurs out of the United Kingdom they may 
also, save as otherwise prescribed, pay all debts which appear to 
them to be legally payable out of the personal estate of the 
deceased 

(5) For the purpose of the exercise of their duties the committee 
shall, to the exclusion of all authorities and persons whomsoever, 
have the same rights and powers as if they had taken out repre¬ 
sentation to the deceased, and also if in a colony the powers which 
any official administrator has by the law of that colony , and any 
receipt given by the committee shall have the like effect as if it 
had been given by the legal personal representative of the deceased 

(6) The committee of adjustment shall lodge the surplus remain¬ 
ing in their hands after payment of the said charges and expenses 
and debts with such person (m this Act referred to as the pay¬ 
master), at such times, in such manner, and together with such 
inventory, accounts, vouchers, and information, as may be pres¬ 
cribed 

Disposal of Surplus and Residue 

7. The paymaster shall pay the surplus in the prescribed 
manner, and subject to the prescribed provisions and exceptions, paymaster 
as follows — 

(1) If out of the United Kingdom he may pay thereout any 

expenses which under the prescribed regulations are 
chargeable against the surplus, and any debts which are 
legally payable out of the personal estate of the deceased , 

(2) If he knows of a representative of the deceased in the same 

part of Her Majesty's dommions, he shall pay the surplus 
to that representative, 
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Disposal by 
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State of 
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tation. 


(3) If lie does not know of such a representative as above 

mentioned, and the amount does not exceed one hundred 
pounds, he may pay or apply all or any part thereof to or 
for the benefit of such persons in the same part of Her 
Majesty’s dominions as he knows of and appear to be 
beneficially entitled to the personal estate of the deceased, 
or to or for the benefit of any of such persons , 

(4) He shall remit the surplus or so much thereof as is not 

paid or applied in pursuance of this section to the Secretary 
of State 

8 . The Secretary of State, on being informed of the death of 
a person subject to military law, shall proceed with all reasonable 
speed as follows — 

(1) He shall cause to be ascertained the total amount to the 

credit of the deceased, including any surplus or part of a 
surplus remitted by a paymaster as mentioned m this 
Act, and all arrears of pay, batta grants, and other allow¬ 
ances in the nature thereof, which total amount so 
ascertained is m this Act referred to as the residue , 

(2) If he has notice of a representative of the deceased, he shall 

pay the residue to that representative , 

(3) He may, and if it is so prescribed shall, before such payment, 

publish the prescribed notice stating the amount of the 
residue and such other particulars respecting the deceased 
and his property as may seem fit, and also the mode in 
which any application respecting the residue is to be made 
to the Secretary of State Provided that the Secretary 
of State may pay out of any money in hjs hands to the 
credit of the deceased any preferential charges appearing 
to him to have been left unpaid by the committee of 
adjustment 

9. Where the residue does not exceed one hundred pounds, 
the Secretary of State may, if he thinks fit, require representation 
to be taken out, but if he does not, and has no notice of a repre¬ 
sentative of the deceased, then, after the expiration of the prescribed 
time and the publication of the prescribed notice (if any), the 
residue shall be disposed of as follows — 

(1) The Secretary of State may, if he thinks fit, pay or apply 

the residue or any part thereof, in accordance with the 
prescribed regulations to or for the benefit of any of the 
persons appearing to be beneficially entitled to the personal 
estate of the deceased, or any of them, and may for 
that purpose invest the same by deposit in a military or 
other savings bank or otherwise, and, if necessary, in 
the name or names of a trustee or trustees for any such 
person 

(2) Any part thereof remaining in the hands of the Secretary 

of State, and not irrevocably appropriated, shall be 
applied in paying any debt of the deceased which— 

(a) accrued due within three years before the death , and 

(b) is claimed from the Secretary of State within two years 

after the death , and 
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(c) is proved by the claimant to the satisfaction of the 
Secretary of State 

(3) Except as above m this section provided, a person shall not 
be entitled to obtain payment out of any residue in the 
hands of the Secretary of State of any sum due from the 
deceased 

10 —(1) Where any residue or any part thereof remains undis- ^plication 
posed of and unappropriated, the prescribed notice thereof shall undisposed 
be published, and during six years next after the publication of of 

that notice the like notice with any necessary modifications shall 
be annually published 

(2) So much of the residue as remains undisposed of and un- 
appropriated for six months after the publication of the last of 
such notices shall, together with any income or accumulations of 
income accrued therefrom, be applied in the prescribed manner in 
or towards the creation or maintenance of such compassionate or 
other fund for the benefit of widows and children, or other near 
relatives, of soldiers dying on service or within six months after 
discharge, as may be prescribed 

(3) Provided that the application under this section of any 
residue, or part of a residue, shall not bar any claim of any person 
to the same, or any part thereof 

Supplemental Provisions 

11 Medals and decorations shall not be considered to be com- Di^saiiof 
prised m the personal estate of the deceased with reference to the derations 
claims of creditors or for any of the purposes of administration 
under this Act or otherwise, and, notwithstanding anything in 

this or any other Act, the same, when secured by the committee of 
adjustment, shall be held and disposed of according to regulations 
laid down by royal warrant 

12. Where any part of the personal estate of the deceased 
consists of effects, securities, or other property not converted into mon ey 
money, the provisions of this Act with respect to paying or remit¬ 
ting the surplus shall, save as may be prescribed, extend to the 
delivery, transmission, or transfer of such effects, securities, or 
property, and the paymaster and Secretary of State shall respec¬ 
tively have the same power of converting the same into money as 

the representative of the deceased 

13. —(1) Her Majesty the Queen may, by warrant under the Regulations 
Royal Sign Manual, make regulations for all such things as are 

by this Act directed or authorised to be prescribed or made 
subject to regulations, and also such regulations as may seem fit 
for the better execution of this Act, or any part thereof , and 
may by such regulations make different provisions to meet different 
cases or different circumstances 

(2) Every royal warrant made under this Act shall be printed 
by the Queen's printer, and published under the authority of Her 
Majesty's Stationery Office, and laid before both Houses of 
Parliament as soon as may be after the making thereof. 
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Restriction 14 —(1) An official administrator, notwithstanding any law 
“r regulating his office independently of this Act, shall not interpose 
official ad in an y manner m relation to any property of a person dying while 
mmistrators su bj ec t to military law, except in the prescribed cases, or except 
when and so far as he is expressly required to do so by a committee 
of adjustment, or paymaster, or Secretary of State 

(2) The committee of adjustment in such cases, under such 
circumstances, and at such times as may be prescribed, may 
request an official administrator, to exercise his official powers 
either on behalf of the committee or otherwise, and the adminis¬ 
trator shall comply with the request The committee may also 
lodge any property secured or collected by them with any official 
administrator 

(3) Where under this Act any property comes to the hands of 
any official administrator, he shall administer the same as regards 
preferential charges and otherwise in accordance with this Act, 
and, subject thereto, according to the law regulating his office 
independently of this Act 

(4) The official administrator shall remit any surplus remaining 
in his hands after discharge of all debts and his charges to the 
Secretary of State at such time and in such manner as may be 
prescribed, to be disposed of according to the provisions of this 
Act as if remitted by a paymaster 

(5) An official administrator shall not take a percentage on the 
property exceeding three per cent on the gross amount coming to 
or remaining m his hands after payment of preferential charges 

Mo ney re - 15. Any property coming under this Act to the hands of any 
tobeassets committee of adjustment or paymaster shall not, by reason of so 
wh^e* coming, be deemed assets or effects at the place in which that com- 
renStted to mittee or paymaster is stationed or resides, and it shall not be 
necessary by reason thereof that representation be taken out in 
respect of that property for that place 

Duty and 16 Where any surplus or residue, as the case may be, does not 
Con'wSere exceed one hundred pounds, no duty shall be payable in the United 
8um t U H d ^i Kingdom or India in respect thereof, and it shall not be necessary 
pounds ^ that representation to any deceased person be taken out for the 
purpose of obtaining payment thereof or of any part thereof under 
this Act from a paymaster or a Secretary of State, except in any 
prescribed case, or in any case where the Secretary of State 
requires it 

Discharge Compliance with the regulations under this Act with respect 

of pay- to the mode of payment of any surplus or residue or any part 
Secretaryof thereof to any person (whether by transmission or remission to 
state another place or person or otherwise) shall discharge the Secretary 
of State or paymaster or other person complying with the regula¬ 
tions, and he shall not be liable by reason of the surplus or residue 
or part which may be in his hands having been paid, transmitted, 
remitted,or otherwise dealt with in accordance with the regulations. 

Validity of 18. Every payment, application, sale, or other disposition of 
SSJ &c S ; property made by the Secretary of State, or by any committee 
under this of adjustment, or by any paymaster, when acting m execution or 
** supposed execution of this Act, or of any royal warrant for carry¬ 

ing this Act into effect, shall be valid as against all persons whom- 
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soever, and the Secretary of State, and every officer belonging 
to any such committee, and every such paymaster as aforesaid 
shall, by virtue of this Act, be absolutely discharged from all 
liability in respect of the property so paid, applied, sold, or dis¬ 
posed of 

19. After the committee of adjustment have lodged with the Saving for 
paymaster the surplus of the property of any deceased person, ^elema- 
any representative of that person and any official administrator tive 
shall, as regards any property of a deceased person not collected 

by the committee of adjustment and not forming part of the sur¬ 
plus or residue in this Act mentioned, have the same rights and 
duties as if this Act had not passed 

20. A creditor, as such, shall not be deemed a person entitled Creditor ad 
to take out representation to the deceased within the meaning of JStentftiS 
this Act or to pay or secure the preferential charges , nor shall a to claim 
creditor taking out representation be entitled as representative of P ro P €rt 3 
the deceased to claim from a paymaster or the Secretary of State 

any part of the property of the deceased 

21 . —(1) Where any original will of a person dying while subject ^ e P? t s ^ in 
to military law, whether he died before or after the commence- Rebate, 
ment of this Act, comes to the hands of a Secretary of State, and 
representation under the same is not taken out, then the Secretary wiium 

of State may cause the same to be deposited as follows — Secretary of 

(a) Where the domicile of the testator appears to the Secretary state, and 
of State to have been m Scotland, then m the office of the 
commissary clerk of the commissary court of the county 
of Edinburgh 

ip) Where the domicile of the testator appears to the Secretary 
of State to have been in Ireland, 1 then in the place for the 
time being appointed in Dublin 2 for the deposit of orig¬ 
inal wills brought into the High Court in Ireland 3 

(c) In any other case, in the place for the time being appointed 
in London for the deposit of original wills brought into the 
High Court in England 

(2) Where a person dies while subject to military law intestate, 
and under this Act any residue of his property comes to the hands 
of the Secretary of State, and representation to the deceased is not 
taken out, then the Secretary of State may, if it seems fit, cause a 
declaration of his intestacy to be deposited m the place or office 
where his original will (if any) would be deposited as aforesaid 

(3) In every such case the Secretary of State may cause to be 
deposited, together with the original will or declaration of intestacy 
an inventory showing the personal property of the deceased, and 
the application thereof, as far as the same is known 

(4) Every such original will, declaration of intestacy, and in¬ 
ventory shall be preserved and dealt with, and may be inspected, 
subject and according to the same rules or orders and on payment 
of the same fees as any other like documents deposited in that 
office or place, or subject and according to such other rules or orders 

1 In its application to Northern Ireland, the reference to Ireland is to be construed as 
Northern Ireland See SR & O 1922 (No 183) 

2 In application to N Ireland *' Belfast ’* (sec note 1) 

3 In application to N Ireland, “ High < ourt of Justice in Northern Ireland " (sec note 1) 
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and on payment of such other fees, as may be made or fixed in that 
behalf by the court, judge, or other authority empowered to make 
rules or orders in relation to other documents deposited in the 
same place or office 1 

Application of Act to special Cases 

22. In the application of this Act to an army paymaster, the 
following modifications shall be made — 

(1) The powers and duties of the committee of adjustment shall 

arise immediately on his death, and shall continue not¬ 
withstanding that the professional 2 charges are paid or 
secured 

(2) Money in the possession or under the control of an army 

paymaster at his death shall not be considered to be 
comprised in his effects for the purposes of this Act 

(3) The surplus in the hands of the committee of adjustment 

and the residue in the hands of a Secretary of State shall 
be dealt with and disposed ot as may be prescribed and 
not according to the foregoing provisions of this Act 

23. Where a person subject to military law deserts, or is 
absent without leave for twenty-one days, or is convicted by a 
civil court of any offence which by the la-w of England is felony, or 
is delivered up as an apprentice, whether in pursuance of an order 
of a court, or otherwise, the provisions of this Act shall apply as if 
the person were dead, subject to the following modifications — 

(1) The powers ot the committee of adjustment shall arise and 

continue notwithstanding that the preferential charges arc 
paid or secured 

(2) The committee of adjustment shall dispose of the surplus in 

the prescribed manner, and the same when so disposed of 
shall be free from all claim on the part of the said person 
or any one claiming through him 

24. Where a person subject to military law is ascertained in the 
prescribed manner to be insane, the provisions of this Act shall 
apply as if he had died at the time of his insanity being so ascer¬ 
tained, subject nevertheless to the prescribed exceptions, and to 
the following modifications 

(а) The preferential charges may be paid by the wife of the 

insane person, or by any person who, subject to the pre¬ 
scribed regulations, appears to be a relative of or person 
undertaking the care of the insane person or of his 
property 

(б) The committee of adjustment shall dispose of the surplus in 

the prescribed manner with a view to its being applied 
for the benefit of the insane person 

Application of Act to India 

25. This Act shall apply to India as if it were a colony, subject 
to the modifications m this Act mentioned, and to this exception, 
that it shall not, save so far as may be prescribed, apply to any 
native of India within the meaning of Indian military law 

1 See aEo the Regimental Debts (Deposit of Wills) (Scotland) Act, 1919 (9 £ 10 Geo V 
C. 89) 

22, Sic presumably “ preferential ” was intended 
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26. In the case of the death of a person who dies while in India provision 
or while on service with any force under the command of the j£® r r e B fj ath 
comm^nder-m-chief in India, or of any provincial commander-m- nidi™ the 
chief in India, and who is not a soldier of Her Majesty’s regular deceased 
forces, this Act shall apply with the following modifications — soidiS 1 ** * 

(1) The paymaster shall after the prescribed notice pay all debts 

of which he has notice within the prescribed time, and 
which appear to him to be lawfully payable out of the 
estate of the deceased Provided that if under the special 
circumstances of the case of the deceased it appeals to the 
paymaster inexpedient or unjust to pav xnv claims out of 
the estate, or if the claims lodged exceed in the whole 
the prescribed amount, the paymaster shall, without 
discharging those claims, oi any of them, transfer the 
surplus aforesaid to the ofh< tal admimstr itor 

(2) Where the paymaster does not so transfer the surplus, he 

shall dispose thereof, or of so much thereof as remains 
after the discharge of any claims, in manner directed by 
this Act 

(3) The foregoing provisions of this section shall not applv to 

an army paymaster 

(4) The secretary to the Government of India m the military 

department shall have the same power as the Secretary of 
State to decide any doubt or ddien.nee as to preferential 
charges, and his decision shall have tne same effect as if 
it were given by the Secretary of State 


27. Nothing in this Act shall prevent the Secretary of State Deduction 
from deducting in the pay office from anv arrears of pay due to °J ar T5. ars 
the deceased the amount of any arrears of subscription due by tioi^to 011 ^ 
the deceased to the Indian military and orphan funds, or either military 
of them funds 


28. Anything authorised or required by this Act to be done by, provision as 
to, or before a Secretary of State may, m the prescribed cases, be tt^ukjr 
done by, to, or before the Secretary of State in Council of India India 


Definitions, Latent, Commencement, Repeal, Short Title 

29 In this Act, unless the context otheiwise requires,— Definition* 

The expression “officer” includes a warrant officer, although 
not holding an honorary commission 

The expression “representation” includes probate and letters 
of administration, with or without will annexed, and in 
Scotland confirmation, and in India or a colony the corre¬ 
sponding documents in use according to the law of India or 
the colony 

The expression “representative” means any person taking 
out representation, but does not include an official 
administrator 

The expression “official administrator” means in India the 
administrator-general of any presidency or province, and 
in a colony means any public officer who has by law any 
powers or duties in relation to the collection or distribution 
of the estate of any deceased person . 



Extent of 
Act. 


53 * 54 
Viet c 37 


58*57 
Viet c 5 


36*37 
Viet c 63 
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The expression 44 prescribed ” means prescribed by Royal 
Warrant 

Save as aforesaid expressions in this Act have the same meaning 
as m the Army Act 

30.—(1) This Act shall apply to all persons subject to military 
law, whether within or without Her Majesty's dominions 

(2) This Act shall be registered by the Royal Courts of the 
Channel Islands, and shall apply to those Islands and to the Isle 
of Man as if they were parts of the United Kingdom 

(3) This Act shall apply to a place in which Her Majesty 
exercises jurisdiction under the Foreign Jurisdiction Act, 1890, as 
if that place were a colony 


Regimental Debts (Deposit of Wills) (Scotland) Act, 1919. 

[9 & 10 Geo 5, c 89 ] 


An Act to make provision with regard to wills deposited under section 
twenty-one of the Regimental Debts Act , 1893, with the Com 
missary Clerk of the County of Edinburgh, and required for the 
purpose of confirmation as executor or of completing a title to 
heritable estate m Scotland [23rd December, 1919 ] 

1.—(1) Where the will of any person has been or shall here¬ 
after be deposited, under section twenty-one of the Regimental 
Debts Act, 1893, in the office of the Commissary Clerk of the 
Commissary Court of the county of Edinburgh, and an application 
for delivery of such will is presented to the Commissary Clerk 
either by a sheriff clerk stating that the same is required for the 
purpose of the confirmation of an executor of such person, or by 
a law-agent (within the meaning of the Law Agents (Scotland) 
Act, 1873), who shall send with his application a declaration 
signed by himself that the will is required on behalf of a client 
therein named, and designed for the purpose of completing a title 
to heritable estate in Scotland, the Commissary Clerk shall, 
notwithstanding anything contained m the said section, deliver 
the said will to such sheriff clerk or to such law-agent, as the case 
may be, on receiving a receipt therefor from such sheriff clerk or 
law-agent, which receipt shall be preserved and dealt with by the 
Commissary Clerk in like manner as a will deposited in pursuance 
of the said section 

(2) The power of the Court of Session under subsection (4) 
of the said section to make rules or orders and to fix fees, shall 
include power to make rules or orders and to fix fees with regard 
to the delivery of wills by the Commissary Clerk and to the 
receipts granted therefor in pursuance of the foregoing subsection 
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Royal Warrant—Regulations under the Regimental Debts 

Act, 1893. 


VICTORIA R I 

Whereas by Our Warrant of 22nd April, 1881, We were pleased 
to make the Regulations thereunto annexed, being regulations 
under the Regimental Debts Act, 1863 , and Whereas by the 
Regimental Debts Act, 1893, which will come mto operation on 
the 1st October, 1893, the Regimental Debts Act, 1863, is repealed , 
and Whereas We deem it expedient to make Regulations under 
the Regimental Debts Act, 1893, to take effect as from the 1st 
October, 1893, in lieu of the Regulations annexed to Our said 
Warrant of the 22nd April, 1881 , 

Our Will and Pleasure is that our said Warrant of 22nd 
April, 1881, and the Regulations thereunto annexed, shall be and 
are hereby cancelled as from the 1st October, 1893, and this Our 
Warrant and Regulations which shall be administered, construed, 
and interpreted by Our Secretary of State for War, and Our 
Secretary of State in Council of India, as the case may require, 
shall, on and after the 1st October, 1893, subject to and m con¬ 
junction with the Regimental Debts Act, 1893, be the sole out¬ 
standing authority on the matters therein treated of , 

Provided always that where and so far as the Regimental 
Debts Act, 1893, the Army Act, or this Our Warrant and the 
Regulations thereunto annexed do not particularly prescribe the 
manner in which any sum of money is to be disposed of or in¬ 
vested, then and in every such case, until by further Warrant 
under Our Royal Sign Manual we otherwise direct, the same 
shall be disposed of or invested as the same would have been dis¬ 
posed of or invested if the Acts above quoted had not beei^ passed 

Given at Our Court at Balmoral, this 30th day of August, 
1893, in the 57th year of Our Reign 

By Her Majesty's Command, 

H CAMPBELL-BANNERMAN 


REGULATIONS 
(Section 1 of the Act) 

1, The committee of adjustment will consist of three officers. 
When practicable, the president should not be below the rank of 
captain, or, if the deceased was an officer, below that of major 

2. The committee will be appointed by the following officers — 

If the deceased was serving with his unit, by the com¬ 
manding officer 

If the death occurred at sea, by the officer commanding 
the troops on board ship 

In all other cases, except as provided in paragraph 5 (b) by 
the officer in immediate command. 
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3. If the death occurs at sea* and a committee cannot be 
assembled on board ship, it will be assembled as soon as possible 
after the ship reaches its destination If the port of disembarka¬ 
tion is a military station, the committee will be assembled by the 
officer in immediate command , if it is not a military station, by 
the general officer in whose command the port is situated. 

4. If the officer authorised by paragraphs 2 or 3 to appoint a 
committee is, from any reason, unable to do so, he will apply to 
superior authority 

5. In cases where the deceased died while temporarily absent 
from the country in which he was stationed, then— 

(a) If the death occurred out of the United Kingdom a local 

committee of adjustment may also be appointed by the 
officer in command of the unit or station from which the 
deceased was temporarily absent to deal with his affairs 
in that country , and 

(b) If the death occurred in the United Kingdom one com¬ 

mittee only shall be assembled, which shall be appointed 
by the officer who would have appointed the committee 
had the deceased not been so temporarily absent 

5a Where the deceased was an officer m receipt of regimental 
or other pay issued in advance, the committee of adjustment will 
ascertain from the agent or paymaster who issued the pay whether 
any sum is due to the public m respect of any issue beyond the 
date of the officer's death, and will, before paying any private bills 
or handing over any sum to the next of kin or legal representa¬ 
tive, provide for the refund of any such over-issue of pay out of 
the assets m the hands of the committee 

6 The committee of adjustment will m all cases, except as pro¬ 
vided m paragraph 8, as soon as practicable after the death, make 
an inventory of the property, and an account of the debts ard 
credits of the deceased 

7 The inventory and account will be prepared in duplicate, on 
the forms supplied, and both the original and the duplicate will 
be certified by the committee of adjustment 

The original will be dealt with as hereafter directed in these 
regulations 

The duplicate will be disposed of as follows — 

(a) Where the deceased, not having been at the time of his 

death a member of the Indian Services, has died elsewhere 
than in India, it will be kept with the regimental or other 
proper records 

(b) Where the deceased was a member of the Indian Services 

at the time of his death or has died in India, it will, if he 
was an officer, be sent to the Secretary to the Government 
of India in the Military Department, and if he was a 
non-commissioned officer or man of His Majesty's British 
Forces, it will be kept with the regimental records, unless 
a surplus is transferred to the Administrator-General of 
the Presidency, or Province, under Section 26 (1) of the 
Act, in which case it will be sent to him It will also 
accompany the remittance of a surplus un<W Section 
26 (2) of the Act. 
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8. Where payment of the preferential charges is secured under 
Section 5 of the Act, the committee of adjustment may abstam 
from securing and making an inventory of the effects, if so requested 
by the person paying or securing payment of the preferential 
charges 

9 The effects secured will be kept in a place of security until 
duly sold or otherwise disposed of 

10. The expression 4 ' regulation area” means the station, colony, 
or command, or such other area as may, in case of doubt, be 
determined by the Secretary of State 

(Section 2 of the Act, § (1) ) 

11. The actual and necessary expenses of the funeral, in the 
United Kingdom or the colonies, of a warrant officer, non-com¬ 
missioned officer, or man, will be borne by the public to such 
extent as may be provided for in the allowance regulations 

(Section 5 of the Act) 

12. The expression “ any person ' means the representative of 
the deceased, the widow (if any), or one of the next of kin 

13. Where the committee of adjustment withdraw from 
interference in relation to property of the deceased m consequence 
of the representative of the deceased, or lus widow, or one of his 
next of km, paying in full the preferential charges, the committee 
will forthwith forward, together with the inventory (if made) and 
account, a report of the facts and circumstances as follows — 

Wfiere the deceased, not having been at the time of his death 
a non-commissioned officer or man of His Majesty’s British 
Forces, has died in India or was a member of the Indian 
Services, to the Secretary to the Government of India in 
the Military Department 

In other cases to the Secretary of the War Office 

(Section 6 of the Act, § (1), (2), (3) ) 

14. A committee of adjustment assembled out of the United 
Kingdom may, if it thinks fit, postpone any sale of the effects until 
such time as the next of kin of the deceased have had an oppor¬ 
tunity of notifying their wishes regarding the sale, or the with¬ 
holding from sale of any portion of the effects 

15. The effects to be sold will be disposed of m the most advan¬ 
tageous manner either by private sale or by fair and open auction 
Such auction will be held m the presence of a member of the com¬ 
mittee of adjustment 

16. Such of the effects as the committee of adjustment do not 
sell by auction may be sent by them to the representative or next 
of km of the deceased , but where it appears desirable to do so, the 
committee may annex any securities, share certificates, life assur¬ 
ance or other policies, bank deposit receipts or other documents 
of value to the original inventory and account for transmission 
to the War Office or India Office, as the case may be 

17. The practice of employing a non-commissioned officer in 
selling by auction such of the effects of a deceased officer or soldier 
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as are not otherwise disposed of, will be adopted only in cases in 
which it appears to be most advantageous for the estate of the 
deceased ** When much trouble and responsibility are thrown upon 
the non-comm.ssioned officer by his being so employed, a com¬ 
mission, payable out of the effects, at a rate varying from two to 
five per cent on the amount of the produce of the sale, according 
to the greater or less degree of trouble and responsibility thereby 
caused, may be paid to him, and charged in the statement of the 
accounts of the deceased, the man's receipt for the amount being 
annexed thereto, together with the certificate of the commanding 
officer that his employment as auctioneer was most advantageous 
for the estate, and that the duties performed by him justify the 
remuneration charged 

(Section 6 of the Act, § (4) ) 

18. The committee of adjustment will discharge all debts that 
have accrued in the same station, colony, or command which are 
proved to their satisfaction, except where the death occurs in 
India, and the deceased is not a soldier of His Majesty's British 
forces, in which case their discharge is provided for in Section 26 of 
the Act and paragraph 54 of these regulations 

(Section 6 of the Act, § (6) ) 

19. Where the deceased was an officer, not having been at the 
time of his death a member of the Indian services, and has died 
elsewhere than in India, the committee of adjustment assembled 
elsewhere than in India will lodge the surplus in the hands of the 
district paymaster for credit m his next account, taking a receipt 
for the amount This receipt, together with the inventory and the 
account of debts and credits, will be transmitted by the committee 
to the Secretary of the War Office, through the officer commanding 
at the station Any committee of adjustment assembled under 
paragraph 5 to deal with the affairs of the deceased, if any, in 
India, will lodge any surplus in the hands of the Controller of 
Military Accounts for remittance to the War Office, forwarding 
a report of the action taken and the inventory and account of 
debts and credits to the Secretary of the War Office as above 

20. Where the deceased was a non-commissioned officer or man 
serving in His Majesty's British forces, and was m the pay of the 
Indian Government, the committee of adjustment will lodge the 
surplus in the hands of the officer paying the corps, who will 
credit the amount in the next casualty return Where the deceased 
was not in the pay of the Indian Government, the surplus will be 
credited in the pay list of the troop, squadron, battery, or com¬ 
pany to which the deceased belonged 

21. In cases where the deceased not having been at the time of 
his death a non-commissioned officer or man of His Majesty's 
British forces has died in India, or was at the time of his death 
a member of the Indian Services, the committee of adjustment 
will remit the surplus to the secretary to the Government of India 
in the Military Department 

22. Whenever a committee of adjustment remit or lodge a 
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surplus they will send or lodge therewith the original inventory 
and account, except as provided in paragraph 19 

23. In every case the officer present at the sale of effects will 
furnish a certified statement of the particulars thereof, which will 
be attached to the original inventory and account, and he will 
cause the amount produced by such sale to be carried to the credit 
of the account 

24. In cases in which paragraph 20 applies, the paymaster or 
other officer paying the corps will ascertain that all the articles 
reported in the inventory furnished to him as forthcoming are 
accounted for m the particulars ot the sale, and will annex the 
inventory and account, and the particulars of the sale, to the 
current account or casualty return rendered by him, and will 
state therein the balance, debtor or creditor In cases m which 
paragraph 21 applies, the military secretary will have the inven¬ 
tory and account, and the statement of the particulars of the sale, 
compared and examined 

25. Where a regiment of His Majesty's British foices is 
stationed in India, monthly casualty returns, made up according 
to the printed form, will be transmitted to the Secretary of State 
for War through the controller of military accounts m the Presi¬ 
dency, and sums therein mentioned will be stated in sterling 
money 

With respect to His Majesty's Indian forces, similar returns 
will be transmitted to the Secretary of State in Council of India 

26. Casualty returns from India will specify in each case 
whether the deceased was known to be possessed of property of 
any description whatever besides that stated in the casualty return, 
but not actually realised when the return is made If any such 
other property is known, a statement of the particulars thereol, 
made out m duplicate, will be forwarded with the casualty return, 
and a memorandum will be annexed thereto of the steps that 
have been taken for recovering or realising the same under the 
Act If no such other property is known, a memorandum to that 
effect will be made on the casualty return 

27. Where a deceased officer, warrant officer, non-commissioned 
officer, or man leaves a will, then, if representation is not taken 
out, the original will, and, if representation is taken out, a complete 
and authenticated copy of the will, will be sent, along with the 
inventory, account and other papers, by the committee of adjust¬ 
ment, and will be transmitted to the Secretary of State for War, 
or the Secretary of State in Council of India, as the case may 
require Where the original will is sent, a complete and authenti¬ 
cated copy of it will be first made under the direction of the 
committee of adjustment, and will be kept with the regimental or 
other proper records. 

(Section 7 of the Act) 

28. Payments to the next of km, or legal representatives of 
deceased soldiers of His Majesty's British forces will be made in 
accordance with the directions on this point m the Fmancial 
Instructions As regards deceased officers, where representation 
is not taken out, the surplus will be disposed of as directed in 

0210 ) ** 
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paragraph 19 If, however, the death occurs in India, or the 
deceased was at the time of his death a member of the Indian 
Sei vices, the surplus will be remitted by the Secretary to the 
Government of India in the Military Department, as directed m 
paragraph 55 

(Section 9 of the Act) 

29. 1 In cases in which representation is not taken out, 
payment may be made to or for the benefit of each of the persons 
appearing to be beneficially entitled to the estate, or, where it 
appears desirable, payment of the whole or a portion or portions 
of the residue may be made to one or more of the persons bene¬ 
ficially entitled for their own benefit or for distribution between 
themselves and the other persons entitled to the amount so 
paid, or the whole or part of the residue may be invested as 
authorised by Section 9 of the Act for the persons beneficially 
entitled or any of them Payments may be made by crediting 
the payee's account, whether private, regimental or other, or by 
handing to the payee or posting to his last known address a cheque, 
draft, postal order, money order or other similar instrument 

(Section 10 of the Act) 

30, The notice under Section 10 of the Act will be published m 
the London Gazette as soon as may be convenient, and will, with 
such variations as circumstances require, specify the name, rank, 
and regiment of the deceased, and the amount of the residue 

(Section 11 of the Act ) 

30 \ z The medals of an officer or soldier dying in the seivice 
whether issued before or after his death will be disposed of as 
follows — 

(1) If there is a will the medals will be sent to the person who, 

in the opinion of the Secretary of State, is named m the 
will as being intended to receive them or any articles 
which would in the opinion of the Secretary of State 
include them, or as being a general or residuary legatee of 
the estate 

(2) In default of and subject to any such testamentary dis¬ 

position the medals will be sent to the next of km, m the 
following order of relationship —widow , eldest surviving 
son , eldest surviving daughter , father , mother , eldest 
surviving brother , eldest surviving sister , eldest surviv¬ 
ing half-brother , eldest surviving half-sister 

(3) In the case of a universal or residuary bequest to more than 

one person either m common or jointly or where medals 
cannot be disposed of as in (1) or (2) above, they may be 
scut to any relative or other interested party, who, m 
the opinion of the Army Council, will preserve them with 
due care as a memorial of the deceased 


V, New regulation dated 24th July, 1917< 
2, New regulation dated 11 tb May. 1017. 



Regulations under the Regimental Debts Act, 1893 


887 


30b 1 In the case of orders and decorations, other than 
medals, issued after the death of the officer or soldier, the same 
procedure will be followed as in the case of medals, as laid down in 
paragraph 30a 

(Section 14 of the Act ) 

31 The committee of adjustment (in India) will deliver over the 
effects secured by them to the Administrator-General only in case 
they apprehend that considerable difficulty or delay may arise in 
or about the collection or realisation of the effects and credits of 
the deceased, in consequence of the character of any investment, 
or in consequence of it being requisite to institute some action or 
suit m relation to the property of the deceased, or in case there is 
some other peculiar circumstance connected with the property 
making it, m the judgment of the committee, expedient to take 
that course 

32 Where the committee of adjustment deliver over effects to 
an Administrator-General, they will do so as soon as practicable 
after they have determined to take that course 

33 Where the committee of adjustment deliver over effects to 
an Administrator-General, they will forthwith forward, together 
with the inventory and account, a report of the facts and circum¬ 
stances, at> follows -- 

Where the deceased was a non-commissioned officer or man of 
Hls Majesty's British forces, to the Secretary of the War 
Office , in other cases, to the Secretary to the Government 
of India in the Military Department 

34, The Administrator-General will remit to the Secretary of 
State for India the balance of the estate as soon as possible after 
the d scharge of all debts and liabilities, and after the payment to 
any persons resident m India of the share or shares to wdnch they 
may be legally entitled He will further submit to the Govern¬ 
ment of India for transmission to the India Office, a half-yearly 
return of these estates and the manner in which they have been 
disposed of 

(Section 22 of the Act) 

35 In the case of an army paymaster, the committee of adjust¬ 
ment will, if possible, comprise a member of the Army Pay 
Dcj artment 

The committee of adjustment are to forthwith remit the surplus 
to the Secretary of State for War, through the district account or 
casualty return (see paragraphs 19 and 20), and the residue will 
then be applied in discharge of any preferential claims that may 
remain unsettled, or of any claims in respect of public accounts fer 
which the deceased was responsible Any portion of the residue 
then remaining will be paid or applied in accordance with Section 9 
of the Act 

(Section 23 of the Act) 

36. In all cases of desertion, absence without leave for 21 days 
and of a soldier being delivered up as an apprentice, or beug 

1 N< w itguliUon tilted 30th May, 1918 
( 1210 ) 


Fr 2 
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convicted of felony by the civil power, the committee of adjust¬ 
ment will be composed in like manner as in the respective cases of 
death, and the foregoing regulations relative to the respective cases 
of death will be applied as far as the difference of the circumstances 
will admit 

37. The kit of an apprentice will be disposed of as provided 
in the Clothing Regulations, and should he be in possession of any 
plain clothes when claimed by his master, such clothes will not be 
sold but returned to the man 

38. In the case of the desertion of a soldier the effects (other than 
the free kit of necessaries) will be sold as soon as may be convenient 
after he has been declared a deserter, or been absent without leave 
for 21 days (but within three months from the date of desertion) 
His necessaries will be retained in store for six months as laid 
down in the Clothing Regulations for re-issue to him in the event 
of his rejoining After six months the articles will be available 
for issue to any rejoined deserter, the value of the necessaries so 
]S3ued being credited to the non-effcctive account of the original 
owner If, however, the deserter should rejoin while any articles 
of his necessaries remain unsold, and if he should require such 
articles for his military purposes, the articles will be returned to 
him, and he will not be subject to forfeiture m respect thereof 

39 The proceeds of the sale of the effects will be credited in a 
statement of the deserter's accounts (his “ non-effective account "), 
exhibiting lus assets and such of his liabilities as would, under the 
Act, be preferential charges against the estate Any sum deposited 
by the soldier in the regimental savings bank will also be credited 
in the non-effective account 

40. The balance on the non-effective account shall be applied, 
so far as it will extend, for the purposes and in the order following, 
that is to say— 

(a) In payment of any debts due to the public on account of 
articles of public property made away with, or otherwise 
lost on desertion, and of any other debts that may be due 
to the public 

(l?) In payment or satisfaction of such other debts or liabilities 
of or claims against the soldier, as the Secretary of State 
for War or the Secretary of State in Council of India 
shall think fit to allow, including herein claims by reason 
of any criminal or wrongful act of the soldier 

41 . Should any balance then remain the amount will be credited 
m the accounts of the Paymaster or other accountant m whose 
accounts the pay of the man to the date of desertion is charged 

42. If the soldier shall rejoin or be recovered to the service 
within three years from the date of desertion, or, m the event of 
his having fraudulently re-enlisted, if such fraudulent re-enlistment 
has been discovered within that period, any balance left after the 
settlement of the claims (if any) which may have been payable 
under paragraph 40, may be applied in payment of any debts 
due on account of articles of necessaries issued to the soldier on his 
rejoining, or of any debts due on account of his re-equipment 

43. If the soldier shall rejoin, or be recovered to the service 
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within one year from the date of desertion, or in the event of his 
having fraudulently re-enlisted, if such fraudulent re-enlistment 
has been discovered within that period, any balance left after the 
settlement of the claims (if any) which may have been payable 
under paragraphs 40 and 42 may be repaid to the soldier himself 

44. Any balance remaining after the settlement of the claims (if 
any) which may have been payable under paragraphs 40 and 42, 
shall, at the expiration of three years from the date of desertion, 
be considered as forfeited, and will be disposed of as the Secretary 
of State for War or the Secretary of State m Council of India 
respectively may determine 

45. Any articles of private property which may be in the 
possession of the deserter on his apprehension, or on his rejoining 
from desertion, shall be sold, and the proceeds, together with any 
money of which he may be similarly in possession, shall be applied 
in payment of the debt (if any) on his non-effective account, and 
any surplus shall be disposed of as provided m paragraphs 40, 42, 
and 43 If, however, the deserter be not retained in the service, 
but discharged, any plain clothes of which he may be in possession 
shall not be sold, but be utilised in accordance with the provisions 
of the clothing regulations 

46 Should there be reason to believe that any property or 
money left behind by the soldier on Ins desertion, or subsequently 
found in his possession, has been obtained by theft or fraud, the 
Secretary of State shall be empowered, at his discretion, to restore 
such property, or to apply the amount realised by the sale thereof, 
or the amount of such money towards making good the loss caused 
by the theft or fraud 

47 In the case of a soldier being delivered up as an apprentice, 
or convicted of felony by the civil power, the surplus remaining in 
the hands of the committee of adjustment, together with any 
balance of pay that may be due, will be applied m all respects in 
the same manner as mentioned m paragraphs 40, 42, and 43, 
except that no payment of the residue, under paragraph 43, shall 
be made to any soldier convicted of felony until he shall have 
undergone such punishment as he may have been sentenced to for 
the same 


(Section 24 of the Act) 

48. The manner m which it shall be ascertained that a person 
subject to military law is insane shall be by the finding of a Board 
of Officers of the Army Medical Service, or Indian Medical Service, 
jointly or severally, or by the finding of the Director-General of the 
Army Medical Service or the Director of Medical Services, India 

49. In cases of insanity the committee of adjustment will be 
composed in like manner as m the respective cases of death 
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50. The foregoing'regulations relative to the respective cases of 
death will be applied in a case of insanity, as far as the difference 
of the circumstances will admit * except that whenever possible 
the sale of effects will be deferred until, m the case of an officer, 
he is removed from the active list, and in the case of a soldier 
until he is discharged , and further that the committee of adjust¬ 
ment will forthwith remit or lodge the money remaining in their 
hands to or in the hands of the army pav master, military secretary, 
or other officer or person to whom or in whose hands they arc to 
remit or lodge the surplus in the respective cases of death, and he 
will forthwith transmit the same to the Secretary of State for War, 
or the Secretary of State m t ouned of India, as the case may require 

51. The same will be then, with all convenient speed, applied 
for the benefit of the officer or soldier to whom it belongs, in such 
manner as the Secretary of State for War or the Secretary of State 
in Council of India (as the case may be) in Jus discretion thinks 
fit 


(Section 26 of the Act, § (1) ) 

52. As soon as possible after receiving the surplus from the 
committee of adjustment, the Secretary to the Government of 
India in the Military Department will cause the notice under 
Section 26 (1) of the Act to be published by advertisement in 
the Government Gazette of the Presidency in which the deceased 
was last quartered 

53. The notice will be in the following form, with such variations 
as circumstances require — 

The Regimental Debts Act , 1893, Section 26, § (1) 

Notice is hereby given 

First That information has been received by me of the deaths 
of the Officers, Warrant Officers, non-commissioned officers, and 
soldiers named and described in the subjoined table 

Secondly That there have been received by me, as the surplus 
of their respective properties, the amount set opposite their 
respective names m the same table 

Thirdly That all claims by creditors against the respective 
properties of the deceased are to be lodged with me within two 
calendar months from the date of this notice 

(Signed) A B 

Military Secretary. 


Calcutta 


day of 
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54 At the expiration of two months from the date ol the lirst 
publication of the notice the military secretary will, m the follow¬ 
ing cases, proceed to discharge demands of such claimants as 
lodge claims with him —* 

(1) If the surplus does not exceed 1,000 rupees, and the claims 

lodged do not exceed in the whole 10 per cent on the 
amount of the surplus 

(2) If the surplus exceeds 1,000 rupees, and the claims lodged do 

not exceed m the whole the sum of 100 rupees 

(Section 26 of the Act, § (2) ) 

55 In those cases in which, after the discharge of claims 
under paragraph 54 of these regulations, the military secretary 
does not dispose of the surplus locally under Section 7 of the Act, 
he will, as soon as possible after two months, and within six 
months after the first publication of the notice, remit the surplus 
as follows — 

In the case of members of the Indian Services 1 , to the Secretary 
of State m Council of India 

In other cases to the Secretary of State for War 


1 The term* Indian Services** in these regulations comprises officers of His Maiestv’s 
Indian Army and Hi* Maiesty*s Indian Medical Serv ce and officers and warrant officers of 
departments under the Government of India and the Commander in Chief in India 
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Additional (Active Service) Regulations, dated 10th April, 
1915 (as amended 12th May, 1919). 


ROYAL WARRANT. 

Regulations under the Regimental Debts Act , 1893 
GEORGE R I 

Whtreas We deem it expedient to make Regulations under 
the Regimental Debts Act, 1893, to meet the special circumstances 
of active service 

Our Will \nd Plf\sirf is that, notwithstanding anything 
contained in the Regulations made under the Warrant of Her 
Jate Majesty Queen Victoria, dated the 30th day of August, 1893 , 
as amended bv subsequent Warrants, the following Regulations 
shall have effect until Our further Will and Pleasure is made 
known — 

1 In the case of active service the Commander-in-Chief of Our 
Forces m anv area of operations may appoint a standing Committee 
of Adjustment at the Rase or other convenient locality within the 
area of operations to deal with the local affairs of any or all persons 
dying m or through the campaign while subject to military law, 
m lieu of any Committee of Adjustment already provided by the 
Regulations 

2 The operations of such a Committee may include any of the 
duties already imposed upon Committees of Adjustment by the 
Regulations or mav be limited to— 

(а) Securing the effects of the deceased in the said area , 

(б) Ascertaining the amount of the preferential charges on the 

property of the deceased # 

(c) Paying the preferential charges or local debts as far as 

practicable out of any cash belonging to the deceased's 
estate , 

(d) Transmitting any balance of cash to the Paymaster , 

(c) Transmitting any articles of personal property for custody 
to such place as the Secretary of State may approve or 
direct, 

(f) Rendering a leport to the Secretary of State through the 
Paymaster showing what action has been taken by them 
and what preferential charges or debts known to them have 
been paid or left unpaid, with a view to payment being 
made or secured if necessary 

The operations of the Committee may be still further limited if 
necessary 

3 In such a case the Paymaster may pay out of any sums 
coming into his hands or under his control due to the deceased's 
estate any preferential charges or local debts left unpaid by the 
Committee, and shall remit or credit any balance remaining to or 
as directed by the Secretary of State for War, the Secretary of 
State for India in Council, the Secretary of State for the Colonies, 
or the Secretary to the Government of India in the Army Depart¬ 
ment, aa the case may require or as may be directed, and shall 
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at the same time render a statement of the transactions which have 
taken place in the case and forward the report of the Committee of 
Adjustment 

4 The power of appointing a standing Committee given by 
these Regulations shall not affect the power of appointing Com' 
mittees of Adjustment in accordance with the former Regulations 
where thought fit 

5 Any standing Committee appointed under these Regulations 
may at any time be dissolved by the Commander-m-Chief, and the 
nature of its operations may from time to time be altered or 
defined by him, or it may be removed to and act in the United 
Kingdom, or elsewhere outside the area of operations, as may be 
convenient, and in that case Our Army Council, Our Air Council, 
the Secretary of State for India m Council, the Secretary of State 
for the Colonies, or the Secretary to the Government of India 
in the Army Department, as the case may render convenient, or 
an officer deputed by any one of them, shall exercise the ft actions 
of appointment of additional or future members of such Standing 
Committee, or of alteration of definition of the nature of its opera¬ 
tions, or of its dissolution, instead of the tommander-m-Chief by 
whom it was appointed 

6 The former Regulations shall apply to any standing 
Committee of Adjustment appointed under these Regulations 
save m so far as may be inconsistent with these Regulations 

7 Where within the area of operations any person subject to 
military law deserts or is found m the prescribed manner to be 
insane these Regulations shall apply m the same manner as if he 
had died in or through the campaign at the time of his desertion 
or insanity, as the case may be 

Given at Our Court at St James's, this 10th day of April, 
1915, in the 5th year of Our Reign 

By His Majesty’s Command, 

KITCHENER 


Royal Warrant—Soldiers’ Effects Fund. 


VICTORIA R & I 

Whereas by our Warrants of the 12th June, 1884, and the 16th 
July, 1887, We are pleased to make regulations for carrying into 
effect the provisions of Section 18 of the Regimental Debts Act, 
1863, respecting the undisposed of residues of the effects of persons 
dying on service while subject to military law , 

And Whereas by the Regimental Debts Act, 1893, which 
comes into operation on the 1st October, 1893, the Regimental 
Debts Act, 1863, is repealed , 

And Whereas We deem it expedient by this Our Warrant 
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to make regulations for carrying into effect the provisions of 
Section 10, § (2), of the Regimental Debts Act, 1893 , 

Now, therefore, Our Will and Pleasure is, and We do by 
this Our Warrant direct, as follows — 

1 Our Warrants of the 12th June, 1884, and the 16th July, 
1887, shall be and the same are hereby cancelled as from the 1st 
October, 1893 

2 All such undisposed of and unappropriated residues, men¬ 
tioned in Section 10, § (2), of the Regimental Debts Act, 1893, as 
are now in the hands of Our Secretary of State for War, and 
are applicable as mentioned in that subsection, together with 
any income or accumulations of income accrued therefrom, shall 
forthwith, and all such undisposed of and unappropriated residues, 
as shall, from time to time, hereafter be in the hands of Our 
Secretary of State for War for the time being, together with 
any income and accumulations of income accrued therefrom, shall, 
from time to time, until We shall by Our Warrant direct to the 
contrary, be paid over and transferred unto the Official Trustees 
for the time being of the Patriotic Fund , and We do hereby 
order and direct the payment over and transfer of the said residues 
and income and accumulations of income accordingly 

3. All residues and income and accumulations of income so to be 
paid over or transferred as aforesaid from time to time, shall form 
one fund to be called the f ‘ Soldiers' Effects Fund," to be under 
the management and control of the Executive Committee for the 
time being of Our Commissioners for the time being of the said 
Patriotic Fund, but subject to and under such orders and regula¬ 
tions as may from tune to time be made by Our said Commissiom rs 
or any three or more of them , and shall be applied m payment of 
such compassionate, annual, or other allowances, to the w idows and 
children or other dependent relatives of soldiers dying on ser\ice, 
or within six months after discharge, and generally in such manner 
for the benefit of such widows and children or other dependent 
relatives of soldiers dying as aforesaid, as the said Executive 
Committee, or any two or more of them, shall, from time to time, 
think fit, preferential consideration being given to the widows 
and children of soldiers on the married establishment, who—- 

(а) Were killed m action, or died of wounds rccciced in action, 

or from illness which can be directly traced to fatigue, 
privation, or exposure incident to active operations in 
the field, within 12 months of sustaining such wound or 
contracting such illness , 

(б) Died from an injury directly traceable to military duty 

within 12 months of sustaining such injury , 

(c) Died from illness directly traceable to fatigue, privation, or 
exposure in the performance of military duty 

4. The widows and children of Mobilised Army Reserve men 
d\ing as aforesa'd shall be considered as on the married establish¬ 
ment 

5. The said " Soldiers' Fffects Fund ” shall be held by the 
Official Trustees for the time being of the said Patriotic Fund ? 
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on behalf of Our said Commissioners for the time being as having 
the management thereof Our said Commissioners shall be at 
liberty to invest the said "Soldiers’ Effects Fund" upon such 
investments as they or any three or more of them shall from time 
to time think fit, and shall keep separate accounts of the said 
Fund. 

6. This Warrant shall come into operation on the 1st October, 
1893 

Given at Our Court at Osborne, this 22nd day of August, 
1893, in the 57th Year of Our Reign 
By Her Majesty's Command, 

H CAMPBELL-BANNF RMAN 


The Friendly Societies Act, 1896. 

[59 & 60 Vict , c 25 ] 

Extract from 

An Act to consolidate the Law relating to Friendly and other Socef es 

[7th August, 1896] 

43—(1) A person shall not, by reason of his enrolment or Militiamen 
service as a naval coast volunteer. Royal Naval tSiunteera 

volunteer, naval artillery volunteer, or in any corps of 1 
volunteers whatsoever, lose or forfeit any interest m a friendly 
society or branch whether registered or unregistered which he 
possesses at the time of his being so enrolled or serving, or be fined 
for absence from or non-attendance at any meeting of the society 
or branch, if his absence or non-attendance is occasioned by the 
discharge of his military or naval duty as certified by lm com¬ 
manding officer, any rules of the society or branch to the contrary 
notwithstanding 


Official Secrets Act, 1911. 

[1 & 2 Geo 5, c 28 ] 

With specific amendments enacted by the Act of 1920, [10 & 
11 Geo 5, c 75] see p 900 


An Act to re-enact the Official Secrets Act, 1889, with amendments 

[22nd August, 1911] 

1.—(1) If any person for any purpose prejudicial to the safety Penalties 
or interests of the State— ior spym «‘ 

(a) approaches, inspects, passes over, or is m the neighbourhood 

of, or enters any prohibited place within the meaning of 
this Act, or 

(b) makes any sketch, plan, model, or note which is calculated 


t This is applied to the Territorial Army by tfce TRF, Act, 1907, and Order in Council, 
acted March 19th, 19Q3 
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to be or might be or is intended to be directly or indirectly 
useful to an enemy , or 

(c) obtains, collects, records, or publishes, or communicates to 
any other person any secret official code word, or pass 
word, or any sketch, plan, model, article, or note, or other 
document or information which is calculated to be or might 
be or is intended to be directly or induectly useful to an 
enemy , 

he shall be guilty of felony 

(2) On a prosecution under this section, it shall not be necessary 
to show that the accused person was guilty of any particular act 
tending to show a purpose prejudicial to the safety or interests of 
the State, and, notwithstanding that no such act is proved against 
him, he may be convicted if, from the circumstances of the case, or 
his conduct, or his known character as proved, it appears that his 
purpose was a purpose prejudicial to the safety or interests of the 
State , and if any sketch, plan, model, article, note, document, or 
information relating to or used m any prohibited place within the 
meaning of this Act, or anything in such a place or any secret official 
code word or pass word is made, obtained, collected, recorded, 
published or communicated by any person other than a 
person acting under lawful authority, it shall be deemed to have 
been made, obtained, collected, recorded, published or com¬ 
municated for a purpose prejudicial to the safety or interests 
of the State unless the contrary is proved 1 

2.—(1) If any person having m his possession or control any 
secret official code word or pass word, or any sketch, plan, model, 
article, note, document, or information which relates to or is 
used m a prohibited place or anything in such a place, or which 
has been made or obtained m contravention of this Act, or which 
has been entrusted in confidence to him by any person holding 
office under His Majesty or which he has obtained or to which 
he has had access owing to his position as a person who holds or has 
held office under His Majesty, or as a person who holds or has held 
a contract made on behalf of His Majesty, or as a person who is or 
has been employed under a person who holds or has held such 
an office or contract,— 

(a) communicates the code word, pass word, sketch, plan, 
model, article, note, document, or any information to 
any person, other than a person to whom he is authorised 
to communicate it, or a person to whom it is in the interest 
of the State his duty to communicate it, or 

(aa) uses the information in his possession for the benefit of any 
foreign power or m any other manner prejudicial to the 
safety or interests of the State, 

(fc) retains the sketch, plan, model, article, note, or document in 
his possession or control when he has no right to retain it 
or when it is contrary to his duty to retain it; or fails 
to comply with all directions issued by lawful authority 
with regard to the return or disposal thereof, 


1. See also s 1 (3) of the Act of 1920 (10 & U Geo V,c, 75) 
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or (c) fails to take reasonable care of, or so conducts himself 
as to endanger the safety of the sketch, plan, model, article, 
note, document, secret official code or pass word or 
information , 

that person shall be guilty of a misdemeanour 

(1a) If any person having m his possession or control any sketch, 
plan, model, article, note, document, or information which relates 
to munitions of war, communicates indirectly or indirectly to any 
foreign power, or in any other manner prejudicial to the safety or 
interests of the State, that person shall be guilty of a 
misdemeanour 

(2) If any person receives any secret official code word, or pass 
word, or sketch, plan, model,article, note, document, or information, 
knowing, or having reasonable ground to boliev e, at the time when 
he receives it, that the code word, pass word, sketch, plan, model, 
article, note, document, or information is communicated to him in 
contravention of this Act, he shall be guilty of a misdemeanour, 
unless he proves that the communication to him of the code word, 
pass word, sketch, plan, model, article, note, document, or infor¬ 
mation was contrary to his desire 

(3) [This subsection is repealed by the Act of 1920 (10 & 11 Geo V , c, 
75, s. 11 (2) sched 2)* See also s. 8 of that Act ] 


3. For the purposes of this Act, the expression “ prohibited Definition 
place ” means— £& 

(a) Any work of defence, arsenal, naval or air force establishment place. 

or station, factory, dockyard, mine, minefield, camp, ship, 
or aircraft belonging to or occupied by or on behalf of His 
Majesty, or any telegraph, telephone, wireless or signal 
station, or office so belonging or occupied, and any place 
belonging to or occupied by or on behalf of His Majesty and 
used for the purpose of building, repairing, making, or 
storing any munitions of war, or any sketches, plans, 
models, or documents relating thereto, or for the purpose 
of getting any metals, oil, or minerals of use m time 
of war , 

(b) anyplace not belonging to His Majesty where any munitions 

of war or any sketches, models, plans or documents relating 
thereto, are being made, repaired, gotten or stored under 
contract with, or with any person on behalf of, His 
Majesty, or otherwise on behalf of His Majesty , and 

(c) any place belonging to or used for the purposes of His Majesty 

which is for the time being declared by order of a Secre¬ 
tary of State to be a prohibited place for the purposes of 
this section on the ground that information with respect 
thereto, or damage thereto, would be useful to an enemy , 
and 

(d) any railway, road, way, or channel, or other means of 

communication by land or water (including any works or 
structures being part thereof or connected therewith), or 
any place used for gas, water, or electricity works or other 
works for purposes of a public character, or any place 
where any munitions of war, or any sketches, models, plans 
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or documents relating thereto, are being made, repaired, 
or stored otherwise than on behalf of fli^ Majesty, which 
is for the time being declared b\ order of a Secretary of 
State to be a prohibited place for the purposes of this 
section, on the ground that inform ition with respect 
thereto, or the destruction or ob-d ruction thereof, or 
interference therewith, would be useful to an enemy 

4 [This section is repealed bv the Act of 1920 (10 & 11 Geo V , c 75, 
s 11 (2), schcd 2 ) See also s 7 of that Act ] 

5 Any person charged with an otfence winch is a felony under 
this Act may, if the circumstances warrant mk h a finding, be fc und 
guilty of an offence which is a misdemeanour under this Act 


6 Any person who is found committing an offence under this 
Act, whether that offence is a felony or not, or who is reasonably 
suspected of having committed, or having attempted to commit, or 
being about to commit, such an offence, may be apprehended and 
detained in the same manner as a person who is found committing 
a felony 

7 If any person knowingly harbours any prison w horn he knows, 
or has reasonable grounds ior supposing, to be a person wdio is 
about to commit or who has committed an offence under this Act, 
or knowingly permits to meet or assemble in any premises in Ins 
occupation or under his control any such persons, or if any person 
having harboured any such person, or permitted to meet or assem¬ 
ble in any premises mhs occupation or under his control any such 
persons, wilfully omits or refuses to disclose to a superintendent of 
police any information which it is m his powder to grve in relation to 
any such person he shall be guilty of a misdemeanour 

8. A prosecution for an offence under this Act shall not be 
instituted except by or with the consent of the Attorney-General 

Provided that a person charged with such an offence may be 
arrested, or a warrant for hts arrest may be issued and executed, 
and any such person may be remanded in custody or on bail, 
notwithstanding that the consent of the Attorney-General to the 
institution of n prosecution for the offence has not been obtained, 
but no further or other proceedings shall be taken until that 
consent has been obtained 

9 . —(1) If a justice of the peace is satisfied by information on 

oath that there is reasonable ground for suspecting that an offence 
under this Act has been or is about to be committed, he may grant 
a search warrant authorising any constable named therein to enter 
at any time any premises or place named in the warrant, if necess¬ 
ary, by force, and to search the premises or place and every person 
found therein, and to seize any sketch, plan, model, article, nPte, 
or document, or anything of a like nature or anything which 
is evidence of an offence under this Act having been or being 
about to be committed, which he may find on the premises or 
pl^ce or pn any such person, with regard tp pr in CQnne^ion with 
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which he has reasonable ground for suspecting that an offence 
under this Act has been or is about to be committed 

(2) Where it appears to a superintendent of police that the case 
is one of great emergency and that in the interest of the State 
immediate action is necessary, he may by a written order under 
his hand give to any constable the like authority as may be given 
by the warrant of a justice under this section 

10 —(1) This Act shall apply to all acts which are offences under Extent of 
this Act when committed in any part of His Majesty’s dominions, 

or when committed by British officers or subjects elsewhere trial of 

(2) An offence under this Act, if alleged to ha\ c been committed offence 
out of the United Kingdom, may be inquired of, heard, and 
determined, in any competent British court in the place where the 
offence was committed, or in the High Court in England or the 
Central Criminal Court, and the Criminal Jurisdiction Act, 1802, 42 Geo 3, 
shall apply in like manner as if the offence were mentioned in tha+ 0,85 
Act, and the Central Cnmmal Court as well as the High Court 
possessed the jurisdiction given b> that Act to the Court of Kmg’s 
Bench 

(3) An offence under this Act shall not be tried by any court of 
general or quarter sessions, nor by the sheriff court in Scotland, 
nor by any court out of the United Kingdom which has not 
jurisdiction to try crimes which involve the greatest punishment 
allowed by law 

(4) The provisions of the Criminal I aw and Pro( cdure (Ireland) so & si 
Act, 1887, shall not apply to any trial under the provisions of Vlct c 20 
this Act 

11 If by any law made before or after the passing of this Act Saving for 
by the legislature of anv British possession provisions are made 
which appear to His Majesty to be of the like effect as those possessions 
contained m tins Act, His Majesty may, by Order m Council, 
suspend the operation within that British possession of this Act, or 

of any part thereof, so long as that law continues in force there, 
and no longer, and the Order shall have effect as if it were enacted 
in this Act 

Provided that the suspension of this Act, or of any part thereof, 
in any British possession shall not extend to the holder of an office 
under His Majesty who is not appointed to that office by the 
Govcrniru nt of that possession 

12 In this \c t, unless the context otherwise requires,— interpreta- 

Any reference to a place belonging to His Majesty includes tion 

a place belonging to anv department of the Government 
of the United Kingdom or of any British possessions, 
whether the place is or is not actually vested in His 
Majesty, 

The expression “ Attorney-General '* means the Attorney 
or Solicitor-General for England , and as respects Scot¬ 
land, means the Lord Advocate , and as respects Ireland, 
means the Attorney or Solicitor-General for Ireland , and, 
if the prosecution is instituted in any court out of the 
United Kingdom, means the person who in that court 
is Attorney-General, or exercises the like iunct-ons as the 
Attorney General in England , 
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Expressions referring to communicating or receiving include any 
communicating or receiving, whether in whole or m part, 
and whether the sketch, plan, model, article, note, docu¬ 
ment, or information itself or the substance, ^effect, or 
description thereof only be communicated or received , 
expressions referring to obtainmg or retaining any sketch, 
plan, model, article, note, or document, include the copying 
or causing to be copied the whole or any part of any 
sketch, plan, model, article, note, or document, and 
expressions referring to the communication of any sketch, 
plan, model, article, note or document include the transfer 
or transmission of the sketch, plan, model, article, note or 
document, 

The expression “ document " includes part of a document, 

The expression M model ” includes design, pattern, and specimen, 

The expression M sketch ” includes any photograph or other 
mode of representing any place or thing , 

The expression '' munitions of war ” includes the whole or any 
part of any ship, submarine, aircraft, tank or similar 
engine, arms and ammunition, torpedo, or mine, intended 
or adapted for use in war, and any other article, material 
or device, whether actual or proposed, intended for such 
use , 

The expression “ superintendent of police ” includes any police 
officer of a like or superior rank , and any person upon 
whom the powers of a superintendent of police are for 
the purpose of this Act conferred by a Secretary of 
State, 

The expression " office under His Majesty " includes any office or 
employment in or under any department of the Govern¬ 
ment of the United Kingdom, or of any British 
possession , 

The expression " offence under this Act ” includes any act, 
omission, or other thing which is punishable under this 
^Vct 


Official Secrets Act, 1920. 

[10 & 11 Geo 5, c 75] 

An Actio amend the Official Secrets Act, 1911 

T23rd December, 1920] 

riseduseof ^ an Y person for the purpose of gaining admission, or of 

fiisificauon assistin S any other person to gain admission, to a prohibited 
of reports, place, within the meaning of the Official Secrets Act, 1911 (herein- 
sona^ion^smd a ** er re * erre d to as “ the principal Act "), or for any other purpose 
false docu- prejudicial to the safety or interests of the State within the 
ments meaning of the said Act— 

l & 2Ge<* (a) uses Or wears, without lawful authority, any naval, military, 

air-force, police, or other official uniform, or any uniform 
* so nearly resembling the same as to be calculated to deceive, 



Official Secrets Act , 1920 §01 

or falsely represents himself to be a person who is or has 
been entitled to use or wear any such uniform , or 1 

(b) orally, or m writing in any declaration or application, or 

in any document signed by him or on his behalf, knowingly 
makes or connives at the making of any false statement 
or any omission , or 

(c) forges, alters, or tampers with any passport or any naval, 

military, air-force, police, or official pass, peimit, certi¬ 
ficate, licence, or other document of a similar character 
(hereinafter in this section referred to as an official docu¬ 
ment), or uses or has in his possession any such forged, 
altered, or irregular official document, or 

(d) personates, or falsely represents himself to be a person 

holding, or m the employment of a person holding office 
under His Majesty, or to be or not to be a person to whom 
an official document or secret official code word or pass 
word has been duly issued or communicated, or with intent 
to obtain an official document, secret official code v, ord or 
pass word, whether for himself or any other person, 
knowingly makes any false statement, or 

(e) uses, or has in his possession or under his control, without 

the authority of the Government Department or the 
authority concerned, any die, seal, or stamp of or belong¬ 
ing to, or used, made or provided by any Government 
Department, or by any diplomatic, naval, military, or air¬ 
force authority appointed by or acting under the authority 
of His Majesty, or any die, seal or stamp so nearly 
resembling any such die, seal or stamp as to be calculated 
to deceive, or counterfeits any such die, seal or stamp, or 
uses, or has in his possession, or under his control, any 
such counterfeited die, seal or stamp , 
he shall be guilty of a misdemeanour 
(2) If any person— 

(a) retains for any purpose prejudicial to the safety or interests 

of the State any official document, whether or not com¬ 
pleted or issued for use, when he has no right to retain 
it, or when it is contrary to his duty to retain it, or fails 
to comply with any directions issued by any Government 
Department or any person authorised by such department 
with regard to the return or disposal thereof , or 

(b) allows any other person to have possession of any official 

document issued for his use alone, or communicates any 
secret official code word or pass word so issued, or, 
without lawful authority or excuse, has in his possession 
any official document or secret official code word or pass 
word issued for the use of some person other than himself, 
or on obtaining possession of any official document by 
finding or otherwise, neglects or fails to restore it to the 
person or authority by whom or for whose use it was 
issued, or to a police constable , or 

(c) without lawful authority or excuse, manufacturer or sells, 

or has in his possession for sale any such die, seal or stamp 
as aforesaid , 

he shall be guilty of a misdemeanour 
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(3) In the case of any prosecution under this section involving 
the proof of a purpose prejudicial to the safety or interests of the 
State, subsection (2) of section one of the principal Act 
shall apply m like manner as it applies to prosecutions under 
that section 

2 —(1) In any proceedings against a person for an offence 
under section one of the principal Act, the fact that he has been in 

: communication with, or attempted to communicate with, a foreign 
agent, whether within or without the United Kingdom, shall be 
evidence that he has, for a purpose prejudicial to the safety or 
interests of the State, obtained or attempted to obtain information 
which is calculated to be or might be or is intended to be directly 
or indirectly useful to an enemy 

(2) For the purpose of this section, but without prejudice to 
the generality of the foregoing provision— 

(a) A person shall, unless he proves the contrary, be deemed 

to have been in communication with a foreign agent if— 
(i) He has, either within or without the United Kingdom, 
visited the address of a loreign agent or consorted or 
associated with a foreign agtnt , or 
(n) Either, within or without the United Kingdom, the name 
or address of, or any other information regarding a 
foreign agent has been found in his possession, or has 
been supplied by him to any other person, or has been 
obtained by him from any other peison 

(b) The expression “ foreign agent " includes any person who 

is or has been or is reasonably suspected of bung or having 
been employed by a foreign pow r er either directly or in¬ 
directly for the purpose of committing an act, cither 
within or without the United Kingdom, prejudicial to the 
safety or interests of the State, or who has or is reasonably 
suspected of having, either within or without the United 
Kingdom, committed, or attempted to commit, such an 
act in the interests of a foreign power 

(c) Any address, whether with m or without the United Kingdom, 

reasonably suspected of being an address used foi the 
receipt of communications intended for a foreign agent, 
or any address at which a foreign agent resides, or to w Inch 
he resorts for the purpose of giving or receiving communi¬ 
cations, or at which he carries on any business, shall be 
deemed to be the address of a foreign agent, and communi¬ 
cations addressed to such an address to be communications 
with a foreign agent 

3 No person in the vicinity of any prohibited place shall 
obstruct, knowingly mislead or otherwise interfere with or impede, 
the chief officer or a superintendent or other officer of police, or any 
member of His Majesty's forces engaged on guard, sentry, patrol, 
or other similar duty m relation to the prohibited place, and, if 
any person acts in contravention of, or fa Is to comply with, this 
provision, he shall be guilty of a misdemeanour 

4 —(1) Where it appears to a Secretary of State that such a 
course is expedient in the public interest, he may, by warrant 
under his hand, require any person who owns or controls any 
telegraphic cable or wire, or any apparatus for wireless telegraphy. 
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used for the sending or receipt of telegrams to or from any pL 
out of the United Kingdom, to produce to him, or to dn> person 
named in the warrant, the originals and Uaimnpls, e ther of all 
telegrams, or of t( legrams of any spec fiul class or desc ript on, or of 
telegrams sent from or addressed to any specified person or place, 
sent or received to or from an\ place out oi the United Kingdom 
by means of any such cable, wire, or apparatus, and all othc' 
pap^ r- n la ting to an / such tch gram as afort 

(2) Any peison who, on being reejmred to pr< di ce any such 
original or transmpt or paper as a fores ud rrJn cs or rugers 
to do so shall be guilty of an offence under th s Act and '•hall, 
for ea< h otfeme, be liable on 'onvetion uiuLr the Sumnia y 
Jurisdiction Arts to imprisonment with or up bout hard labour 
for a term not exceeding three months or to a fine not exceeding 
fiftv pounds, or to both such imprisonment and line 

(3) In this section the expression “ telegiam ” shall ha\e the t 33 

same meinmg as in the lekgraph Act, 18b9, and the expression v,ct c 73 
“ wireless telegraph} " shall have the same meaning as in the 4 Edw 7 
Wireless Telegraphy Act, 1904 c 24 

5 —(1) Every person who carries on, whether alone or in Keg’stration 
Conjunction with any other bus nc^s, the bus ness of recen ins tl " u 
for reward letters, telegrams, or other postal packets for cklivcrv 
or forwarding to the persons for whom they are intended shall ness of 
as soon as may be send to the chief officer of police for the district receiving 
for registration bv him, notice of the fact together with the addre^‘ packets 
or addresses where the business is carried on, and the chief officer 
of police shall keep a register of the names and addresses of such 
persons, and shall, it required by any pci son who sends such a 
notice, furnish him on payment of a fee of one shilling with a 
certificate of registration, and every person so registered shall 
from time to time furnish to the chief officer of police notice of any 
change of address or new address at which the business is earned 
on, and sue h other information as may be necessary for maintaining 
the correctness of the particulars entered in the register 

(2) Every person who carries on such a business as aforesaid 
shall cause to be entered in a book kept for the purpose the follow¬ 
ing particulars— 

(а) the name and address of every person for whom any postal 

packet is received, or who has requested that postal packets 
recerved may be delivered or forwarded to him , 

(б) any instructions that may have been received as to the 

delivery or forwarding of postal packets , 

(c) m the case of every postal packet received, the place from 
which the postal packet comes, and the date of posting 
(as shown by the post-mark) and the date of receipt, and 
the name and address of the sender if shown on the outside 
of the packet, and, m the case of a registered packet, the 
date and office of registration and the number of the 
registered packet, 

ff) m the case of every postal packet delivered, the date of 
delivery and the name and address of the person to whom 
it is delivered, 

(e) m the case of every postal packet forwarded, the name and 
address to which and the date 00 which it is forwarded , 
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and shall not deliver a letter to any person until that person 
has signed a receipt for the same m such book as aforesaid, nor, 
if that person is not the person to whom the postal packet is 
addressed, unless there is left with him instructions signed by the 
last-mentioned person as to the delivery thereof, and shall not 
forward any postal packet to another address unless there is left 
with him written instructions to that effect signed by the addressee 

(3) The books so kept and all postal packets received by a 
person carrying on any such business, and any instruction as to 
the delivery or forwarding of postal packets received by any 
such person, shall be kept at all reasonable times open to inspection 
by any police constable 

(4) If any person contravenes or fails to comply with any of the 
provisions of this section, or furnishes any false information or 
makes any false entry, he shall be guilty of an offence under this 
Act, and shall, for each offence, be liable on conviction under the 
Summary Jurisdiction Acts to imprisonment with or without 
hard labour for a term not exceeding one month, or to a line not 
exceeding ten pounds, or to both such imprisonment and fine 

(5) Nothing in this section shall apply to postal packets 
addressed to any office where any newspaper or periodical is 
published, being postal packets m reply to advertisements 
appearing m such newspaper or periodical 

(6) Nothing in this section shall be construed as rendering legal 
anything which would be in contravention of the exclusive privilege 
of the Postmaster-General under the Post Office Acts, 1908 to 1920, 
or the Telegraph Acts, 1863 to 1920 

6. It shall be the duty of every person to give on demand 
to a chief officer of police, or to a superintendent or other officer 
of police not below the rank of inspector appointed by a chief 
officer for the purpose, or to any member of His Majesty's forces 
engaged on guard, sentry, patrol, or other similar duty, any infor¬ 
mation in his power relating to an offence or suspected offence under 
the principal Act or this Act, and, if so required, and upon tender 
of his reasonable expenses, to attend at such reasonable time and 
place as may be specified for the purpose of furnishing such infor¬ 
mation, and, if any person fails to give any such information or to 
attend as aforesaid, he shall be guilty of a misdemeanour 

7. Any person who attempts to commit any offence under 
the principal Act or this Act, or solicits or incites or endeavours 
to persuade another person to commit an offence, or aids or 
abets and does any act preparatory to the commission of an 
offence under the principal Act or this Act, shall be guilty of 
a felony or a misdemeanour or a summary offence according 
as the offence m question is a felony, a misdemeanour or a sum¬ 
mary offence, and on conviction shall be liable to the same punish¬ 
ment, and to be proceeded against in the same manner, as if he had 
committed the offence 

8. —(1) Any person who is guilty of a felony under the principal 
Act or this Act shall be liable to penal servitude for a term of not 
less than three years and not exceeding fourteen years 

(2) Any person who is guilty of a misdemeanour under the 
principal Act or this Act shall be liable on conviction on indictment 



Official Secrets Act , 1920 


905 


to imprisonment, with or without hard labour, for a term not 
exceeding two years, or, on conviction under the Summary 
Jurisdiction Acts, to imprisonment, with or without hard labour, 
for a term not exceeding three months or to a fine not exceeding 
fifty pounds, or both such imprisonment and fine 

Provided that no misdemeanour under the principal Act or 
this Act shall be dealt with summarily except with the consent 
of the Attorney-General 

(3) For the purposes of the trial of a person for an offence under 
the principal Act or this Act, the offence shall be deemed to ha\ e 
been committed either at the place m which the same actually 
was committed or at any place in the United Kingdom in which 
the offender may be found 

(4) In addition and without prejudice to any powers which 
a court may possess to order the exclusion of the public from 
any proceedings if, m the course of proceedings before a court 
against any person for an offence under the principal Act or this 
Act or the proceedings on appeal, or in the course of the trial of a 
person for felony or misdemeanour under the principal Act or 
this Act, application is made by the prosecution, on the ground that 
the publication of any evidence to be given or of any statement to 
be made in the course of the proceedings would be prejudicial 
to the national safety, that all or any portion of the public shall 
be excluded during any part of the hearing, the court may make 
an order to that effect, but the passing of sentence shall m any case 
take place in public 

(5) Where the person guilty of an offence under the principal 
Act or this Act is a company or corporation, every director and 
officer of the company or corporation shall be guilty of the like 
offence unless he proves that the act or omission constituting the 
offence took place without his knowledge or consent 

9 [The amendments effected by this section are included in 
the Act of 1911, s 2 (1) (aa), s 2 (1a) and s 12 (“ munitions of 
war ")] 

10. [This section specified minor amendments to the Act of 
1911, which have been included therein ] 

11. —(1) This Act may be cited as the Official Secrets Act, 1920, ^structfoi 
and shall be construed as one with the principal Act, and the prm- ^d* repeal?' 
cipal Act and this Act may be cited together as the Official Secrets 

Acts, 1911 and 1920 

Provided that— 

(a) this Act shall not apply to any of the following Dominions, 
that is to say, the Dominion of Canada, the Common¬ 
wealth of Australia (which for this purpose shall be deemed 
to include Papua and Norfolk Island), the Dominion of 
New Zealand, the Union of South Africa, Newfoundland, 
and India, and 

(6) nothing in the principal Act shall be construed as preventing 

an offence under this Act which is to be tried summarily 
being tried in Scotland by the sheriff. 

♦ * * * ♦ 

(3) [Repeal,] 
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(3) For the purposes of this Act, the expression “ chief officer 
of police ”— 

(a) with respect to any place in England other than the city of 

London, has the meaning assigned to it by the Police 
Act, 1890, 

(b) with respect to the city of London, means the Commissioner 

of the City Police , 

(c) with respect to Scotland, has the meaning assigned to it 

by the Police (Scotland) Act, 1S90 , and 
(i i ) with respect to Ireland, means, in the police district of 
Dublin metropolis, either of the Commissioneis of Police 
for that district, and elsewhere the district luspectcr ox the 
Royal Irish Constabulary 


Emergency Powers Act, 1920. 

[10 & 11 Gio 5, c 55 ] 

An Act to make exceptional provision for the Protection of the Com¬ 
munity m cases of Fmevgency [29th October, 1920 ] 

1 —(1) If at any tme it appears to His Majesty that any 
action has bee n taken or is immediately threatened by any persons 
or body of persons of such a nature and on so extensive a scale as 
to be calculated, by interfering with the supply and distribution 
of food, water, fuel, or light, or with the means of locomotion, 
to deprive the community, or any substantial portion of the com¬ 
munity, of the essentials ol life, His Majesty may, by proclamation 
(Hereinafter referred to as a proclamation of emergency), declare 
that a state of emergency exists 

No °uch proclamation shall be in force for rnoie than one month, 
without prejudice to the issue of anoLher proclamation at or before 
tne end of that period 

(2) Where a proclamation of emergency has been made, the 
occasion thereof shall forthwith be communicated to Parliament, 
and, if Parliament is then separated by such adjournment or 
prorogation as will not expire within live days, a proclamation 
snail be issued for the meeting of Parliament within five days, 
and Parliament shall accoidmglv meet and sit upon the day 
appointed by that proclamation, and shall continue to sit and act 
in like manner as if it had stood adjourned or prorogued to the 
same day 

2 —(1) Where a proclamation of emergency has been made, 
and so long as the proclamation is in force, it shall be lawful for 
His Majesty in Council, by Order, to make regulations for securing 
the essentials of life to the community, and those regulations may 
confer or impose on a Secretary of State or other Government 
department, or any other persons in His Majesty’s service or acting 
on His Majesty’s behalf, such powers and duties as His Majesty 
may deem necessary for the piescrs ation of the peace, for securing 
and regulating the supply and distribution of food, water, fuel, 
light, and other necessities, for maintaining the means of transit oi 
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locomotion, and for any other purposes essential to the public 
safety and the life of the community, and may make such pro¬ 
visions incidental to the powers aforesaid as may appear to His 
Majesty to be required for making the exercise of those powers 
effective 

Provided that nothing in this Act shall be construed to authorise 
the making of any regulations imposing any form of compulsory 
military service or industrial conscription 

Provided also that no such regulation shall make it an offence 
for any person or persons to take part in a stnke, or peacefully 
to persuade any other person or persons to take part in a strike 

(2) Any regulations so made shall be laid before Parliament 
as soon as may be after they are made and shall not continue in 
force after the expiration of seven da^ from the time when they 
are so laid unless a resolution is passed bj both Houses prov ding 
for the continuance thereof 

(3) Ihe legiilations may provide for the trial, by courts of 
summary jurisdiction, of persons guiltv of offences against tlm 
regulations , so, however, that the maximum pcnaltv which may 
be inflicted for any offence against any such regulations shall 
be imprisonment with or without hard labour for a term of three 
months, or a fine of one hundred pounds, or both such imprison¬ 
ment and fine together with the forfeiture of any goods or money 
in respect of which the offence has been committed 

Provided that no such regulations shall alter anv existing 
procedure in criminal cases, or confer any right to punish by 
fine or imprisonment without trial 

(4) lhe regulations so made shall have effect as if enacted in 

this Act, but may be added to, altered, or revoked by resolution of 
both Houses of Parliament or by regulations made in like manner 
and subject to the like provisions as the original regulations, 
and regulations made under this set tion shall not be deemed to be 
statutory rules within the meaning of section one of the Rules 56*57 
Publication Act, 1893 Vlct c 

(5) The expiry or revocation of any regulations so made shall 
not be deemed to have affected the previous operation thereof, or 
the validity of any action taken thereunder, or any p nalty or 
punishment inclined in respect of any contravention or failure 
to comply therewith, or any proceeding or remedy m respect of 
kny such punishment or penalty 


3.—(1) This Act may be cited as the Emergency Powers Short title 

Act, 1920 ?;; l i apphca - 


(2) This Act shall not apply to Ireland. 
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Wife of (See Wife). 

Witness (q v ) 
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Acquittal 

Alternative charges, on remainder of, when convicted of one . 483 

Announcement of 59, 481,649, 654, 683—4, 752 

Civil court, by, bars re-trial by military law for same offence 

40, 44, 45, 53, 470, 471, 473, 567, 639 
,, ,, certificate of 88, 571, 859 

Confirmation of, not required 59, 481, 483, 649, 683 

Confirming officer, comments by 652-3 

Convening officer, no reflection on 58 

Court-martial, by, does not bar re-trial by civil court 567 

,, or C O , by, bars re-trial by C M or C O for 

same offence 40, 44, 45, 53, 470-472, 564, 

639 

Finding of, is final . , 59, 483 

Forms for 752 

Honourable, finding of 59, 647-8 

Procedure on 59, 647-9, 659, 683-4 

Proceedings, authentication and transmission of 59, 67, 649 

Recommendation to mercy may amount to 481 

Release of accused on 59, 481, 649, 684, 752 

Revision of, not allowed 59, 481, 483 

Summary disposal under s 47, on, bars re-trial by C M (and 

vice-vet sd) 41, 45, 53, 473, 639 

Votes, if equal on finding 59, 480-1 , 683 

Where facts alleged not sufficiently proved 58, 644, 647-9 

Acting rank (See Rank ) 

Actions 

Abroad, cause arising . 148-149,162 

Against soldiers in a court of law 156-157, 241, 554-5 

Aliens, by .. 148-149 

Civilians, by 136, 147-148, 156-157 

Damages for transport accidents, for 156-157 

„ ,, wrongful punishment, assault, See , for 135- 136, 

147-160, 164, 574-5, 679 
Government Departments, against 156-157 

Libel, for 157-160 

Negligence, for . 156-157 

Protection of officers and courts against 164, 574-5 

Public servants, against 156-157 

Slander, for 157-160 

Active List, meaning of 578 

Active Service 

Army and Air Force acting together on, disciplinary provisions 

42, 596-7, 813-7 

Commanding officer, summary punishments by, on 38, 466, 469, 

471,578,787 

Convict, military, commitment of, on 488-9, 544, 690 

Courts-martial, field general, rules as to 67, 68, 476-7, 599, 680-6 
,, finding and sentence, confirmation of, on 

43, 63, 481-2, 684-5 
,, may award field punishment on 30, 463, 466, 787 

Declarations by Governors, See , as to 599-600 

Definition 599-600 

Drunkenness on .24, 469, 726 

Judicial notice of 400 

Offences, civil, cognisable by military courts 3, 103, 431,460, 

476—7 
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Active Service —contd 


Offences, field punishment for 30, 38, 463 466, 469, 471,684, 

787 

,, increased punishment for 2,15,20,428-430 432, 

434 437,445,715 

,, on 15,20,38 65,66 103 426-434,437 445, 

463, 466, 469, 471, 476-7, 548 551, 680 704-43 
Pay, forfeiture of 38 463, 466, 469 471, 548, 551 

Persons accompanying force on, liability to militiry liw 


578 579, 580 582 


Prisons and detention barracks, establishment, &c , of, on 544-5 
Reduction of W O s and N C O s 594-5 

Regimental Debts Act, application of, to 892-3 

Rioters, aimed troop-, employed against considered to be on 2 

Secretary of State, powers ol, regarding 600 

Ship, on boarti 599 600 

Troops en route for seat of war considered to be on 600 

Adjournment (Sec Courts-Martial ) 

Adjutant, charge-sheet usually prepared by 623 

,, signing of orders by 57t> 

Adjutant-General, transit, r of powers of, to Army Council 183 

Adjutant-General in India 

Competent military authority under Army Act 690—1 

Orders, warrants, Ac , signifying anrl validity of 575-6 

Administration, letters of (See Regimental Debts ) 

Admiralty 

Definition 587 

Marines, Royal, powers under Army Act regarding 44, 67, 238, 

416, 584-8 

Military prison cannot be established by 587 

Power to issue warrants 44, 584-5, 588 

,, make articles of war for Royal Marines 5S4 

Powers in respect of courts-martial 41, 67, 584-5, 587-8 

Powers with regard to discipline, when army, navy or air 

force acting together 42, 596-7, 809-810 

Regulations, included m term “King's Regulations" 586 

Admissions and Confessions (See Evidence) 


Admonition, punishment of 35, 39, 470, 471,823 

Affiliation (See Children, maintenance ot ) 


Affirmation 95, 504, 603, 604 635 


Agents, foreign, communication with 896-7,902 

,, prohibition on officers or soldiers acting as 244 

Agents, Diplomatic (See Diplomatic Agents ) 

Air Council 

Creation of 184-5 

Powers of, with regard to attachment of army and air force 

personnel 42, 588-590, 810-13 

it ,, ,, county joint associations 868 

ff ,, discipline when army and air force 

acting together 42, 596—7, 813—7 

Aircraft, espionage from 296 

,, explosives from 271, 280, 397-8 

,, impressment of 208 

,, signs visible to, on hospitals, Ac 292 

,, use of tracer, incendiary or explosive projectiles 

against . .. . • • •• 271 
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Air Force (Royal). 

Air Council, powers under Army \ct regarding pcisonnel oi 

588-590, 596-7 

Army and, acting together, disciplinary relations 42, 596-7, 813-7 
Attachment of officers and soldiers to 42 588-590, 810-13 

,, ,, personnel of, to Army 42, 565, 578, 579 580, 588- 

590, 810-13 

Confirmation of findings and sentences on personnel of 588, 589, 590 
Constitution of 14, 185,415 

Courts-martial, military, on personnel of 588-590 

Deserted from, false stitement of having 450-1, 710 

Discharge with disgrace from, enlistment after 28, 218 9, 454-5, 712 
Enlistment, fraudulent, into 21,439 

,, improper, into Army from 439-440 

Military law, when personnel of, is subject to 42 565, 578, 579, 

580, 588-590, 596-7 

Military police, powers m relation to personnel of 814 

Mutiny and sedition in 16, 431-2 

Numbers, provisions as to 415-6 

Officers and N C Os of Army, power of command over 

personnel of 42, 597, 813-7 

,, ,, ,, of, power of command over offuers and 

soldiers 42 596-7, 814-7 

,, ,, W O s, of summary punishment under \rmy Act 473-4 

,, of, service on military courts-m irtial 175, 476, 477 

Police, powers in relit ton to military forces 814-5 

Prisoners and airmen undergoing detention, power of 

military prison, &c , staff over 816-7 

Seniority of rank m, forfeiture of 589 

Supp ! ementary Reservists, enlistment into 229 

Territorial \rmy members, enlistment into 2 15 

Air Force Act 

Air Force governed by 14 

Army and Air Force (Annual) Act, brought into force and 

amended by 14, 415 

Army officers and soldiers, when subject to 42, 589, 597, 8*3 

Dates of commencement ind evpiration 416-7 

Offences against, by air force personnel attached to \rray 589 590 
Provisions of, when Army and Air Force acting together 597, 813 4 
Air Force (Constitution) Act, 1917 185, 415, 868 

Air Force Law, when officers and soldiers are subject to 

42, 589, 597, 813 

Airman, definition of 604 

Air Ministry (See Air Council ) 

Air, Naval and Military Forces acting together 


Air Officer, power as to declaration of active service 
,, f , power to suspend sentences 
Alarm, creating 

,, false, occasioning 

Alcoholism, offence of 


42, 596-7, 
809-810, 813-7 
600 
488 
15 428, 704 
429-431,705, 716 
459, 731 


Alderman of Borough, officer of auxiliary forces, election, 

&c , as 592-3 

,, ,, officer of regular forces disqualified 243, 557 

Aldeihley (See Channel Islands.) 

Alibi. 

Evidence to disprove 


77 
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Alibi— contd 

Questions, proper and improper 100 

Time and plvcc to be stated in particulars of charge 701 

Aliens 

Actions by 145, 148-149 

Deportation of 274 

Enlistment of 17<\ 216-17, 214, 514 5 

Naturalized 217, 515 

Rank, may not be promoted to commissioned 217, 515 

,, may receive honorary 515 

Allens Restriction Acts 274 

Allegiance, oath of 215, 504 

,, seducing from 431-2, 706 


Allied country, relations between civil population and troops 


serving in 414 

Allowances 

Assignment of 552 

Personation in relation to 553 

Supplementary Resirvc 210 

Supplementiry Reserve of Officers 224 

Territorial Army, oiheer-, of 232 

Amends, Tender of 164, 574 

Ammunition 

Assisting enemy with 427, 704 

Casting away of, m face of enemy . 427, 704 

Conveyance of, on iailways (See Railways ) 

Damage loss, Ac (See Equipments ) 

Purchasing, Ac , from soldiers, penalty .. 561-3 


Animals 

Dangerous, care of • • 112 

Horses (q v ) 

Ill-treatment of 26, 448, 709 

Impressment (q v ) 

Killing or maiming of 128, 133 

Annual Act (See Army and Air Force (Annual) Act ) 


Applications or reports under Rules of Procedure to be in writing 697 
Appointment to Corps, meaning of 505 

(See also Corps ) 

Apprehension of Deserters and Absentees 559-560 


Apprentices 

Enlistment of, claims of masters as to 
Kit, disposal of 

Regimental Debts Act, application m case of 
Archives, treatment of captured 


216, 515-6, 555, 606 
888 

878, 887-9 
338 


Armed Forces. 

Explanation of term 
Rights of members of 

Armistices 

Actions forbidden and permitted 
Commencement 
Dangers of indefinite terms 
Denunciation .. 

Duration 


275-6 

282 

310-17 
314—5' 
312-3 
313 
. 316-7 

.. 3X3-4 
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Armistices —contd 
Espionage during 
Form for convention not prescribed 
Forms of 

General and partial armistices 

Germany, 1918, text 

Intercourse during 

Nature and kinds of 

Neutral zone to be fixed in terms of 

Prisoners captured after conclusion of 

Prolongation 

Relations between inhabitants of occupied territory 
belligerent forces during 
Rules regarding 
Specimens of 
Suspensions of arms 

,, ,, form of, for burial of dead 

,, ,, specimen of 

Violations of 

Armour Acts 


.. 315 

313 
398-9 
311-2 

402-411 

315— 6 
310 
315 

315 

314 

and 

316 
312 

400-11 

310-11 

400 

401-2 

316- 7 
170 


15, 427, 704 
33 

427, 704, 715 


241,555 
283-4 
561-3 
335 


Arms 

Assisting enemy with 
Bearing of, when in close arrest 
Casting away in face of enemy 
Conveyance of, on railways ( See Railways.) 

Damage, loss, &c ( See Equipments ) 

Not seizable by civil process 
Of prisoners of war 
Purchasing, pawning, &c , penalty 
Requisitions of depots of 
Use of, m disturbances of peace (See Firing and Force ) 

Army 

Administration and government, history of 6-14, 175-185 

Air Force and, acting together, disciplinary relations 

42,596-7,813-7 

Attachment of Air Force personnel to (See Attachment) 
Constitution of the Regular 220-1 

Crown's powers over 6-14, 179 

Definition 275 

Finance, history of 179-180,184 

Navy and, acting together, disciplinary relations 42, 596-7, 809-810 

Numbers of, provisions as to 175, 415, 842, 863 

Parliamentary control over (See Parliament.) 

Raising, government and payment of . 175—185 

Raising of, early methods 165-173 

Reserve (See Reserve Forces.) 

Standing, history of . 173-185 

,, illegal in peace without consent of Parliament 

11,174-5,415 

,, maintenance of .. .. 10, 11, 174-5 

Territorial (q v ) 

Army Accounts. (See Accounts.) 


Army Act 

Administered according to rules of English civil courts 2, 3, 69, 

70, 541, 665 

Adoption of, by the Dominions .. ,. .. M .. 239 
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Army Act —contd 

Air Force personnel, when subject to 42, 565, 578, 579, 580, 

588-590, 596-7 

Amendments, date of effect of 14 

,, made by means of Army and Air Force (Annual) 

Acts 14, 415 

Application of certain sections to Reserve Forces 835-840 

,, of certain sections to T A 853, 857, 858, 859 

,, of military law, definitions, &c 577-606 

of, to Irish Free State 605-6 

,, of, to mandated territories 599 

,, to persons subject to military law 417, 541 

Arrest and trial 31-42, 467-484 

Articles of war, power to make, under the 30, 496 

Billeting and impressment of carriages 204, 518-535 


,, of military law, definitions, See 577-606 

of, to Irish Free State 605-6 

,, of, to mandated territories 599 

,, to persons subject to military law 417, 541 

Arrest and trial 31-42, 467-484 

Articles of war, power to make, under the 30, 496 

Billeting and impressment of carriages 204, 518-535 

Brought into force by Army and Air Force (Annual) Act 

1,14,175,415,426 

Construed m same manner as criminal law 2 

Court-martial must be constituted under and act in accordance 

with 50, 136 

Crimes and punishments 15-30, 60-62, 426-467 

Date of amendments . 14 

„ „ commencement .. 416-7 

„ ,, expiration 416-7 

Definition of l 

Discipline 15—42, 426—500 

Division into Parts 426 

Duration of I, 14, 175, 415, 426 

En 1 istment 500-518 

Execution of sentence 485-495 

General provisions (prisons, pay, &c ) 535-577 

Meaning of, m Rules of Procedure 696 

Miscellaneous provisions as to discipline 496-500 

Modifications, saving and special provisions with respect to— 

Air Force personnel 42, 588-590 

Auxiliary forces 592-3 

Channel Islands $98-9 

Indian forces 238, 590-1 

Ireland, prisoners and prisons m 598 

Isle of Man f98-9 

Marines, Royal 238, 584-8 

NCOS 594-5 

Persons not belonging to H M 's forces 595-6 

Ships 599 

Warrant officers 

Mutual relations of regular and auxiliary forces 583-4 

Offences punishable under 15-30, 426—460 

Orders, rules and warrants under, copies of, as evidence 

81,88, 568 

Origin . * ^ 

Protection of persons acting under 574-5 

PmiSiments. scale of 28-30. 60, 462-7 

Rules of Procedure may not be contrary to or inconsistent 

with the . 496-7, 697 

Schedules 606-610 

Sentence, offender undergoing, still subject to 489, 491,565 


( 1210 ) 
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Army and Air Force (Annual) Act 

Air Force, provisions as to 
Air Force Act brought into force by 
Army Act brought into force by 
Billeting, officers to pay for their food 


415—7 
415—6 
14, 415 
11, 14, 175, 415, 426 
417 


prices changeable by victualling-house keepers 204, 417 
Marines, Royal, provisions as to 416 

Parliamentary control over Aimy by 2, 14, 174-5, 179, 415 

Powers of Commander-m-Chief and Adjutant-General under 

A A transferred to Army Council by Act of 1909 183 

Preamble to 11, 175,415-6 

Title, change of 14, 415 

Army Circulars, Orders, &c , copies of, as evidence 568 

Army Council 

Attestation and notice papers, form of, authorised by 503 

Certificate of civil conviction, transmission of, to 526, 534, 567 
Committing, releasing and removing authority 490, 493, 495 

Competent military authority under A A 495, 498, 518 

Complaint by officer to be made to 460-1 

Constitution and duties of 183-4 

County Association srhemes to be made by 231,846 

Creation of 181, 183 

History of 182-4 

Orders, warrants, &c , signifying and validity of 575-6 

Powers of Commander-in^-Chief and Adjutant-General under 

A A transferred to 181, 183 

Powers with regard to — 

Attachment of Army and Air Force personnel 42, 588-90, 810-13 
Billeting, routes for, payments, &c 518, 521,534 

Complaints by officers 460-1 

Confessions of desertion or fraudulent enlistment 498-9 

County Associations 846-9 

County Joint Associations 868 

Deserters and absentees 559-560 

Discharge of men of T A 853 

,, persons not duly attested or le-engaged 517-8 

,, soldiers 513 

Discipline, when Army, Navy or Air Force acting together 

42, 59b 7 809-810, 813-7 

Dismissal of instructors, Army Educational Corps 595 

Enlistment 177, 211,215, 500-4, 514-5 

Execution of sentence, directions as to 66 , 495 

Impressment of carriages, animals, &c 527-S34, 610 

Bunatic soldiers, disposal of 218, 512-3 

Maintenance and affiliation orders 556-7 

Marines, Royal, transfers to and from 233, 586 

Pay, deductions from 498, 546, 548, 550, 551, 556-7 

,, ,, ,, remission of 551 

Punishment, commutation, mitigation or remission of 65, 485, 590 
Recruiting 177 , 514 

Reduction of W Os and N C Os 594, 595 

Re-engagement 211, 508, 509, 517 

Seniority of rank, restoration of 463 

Service, change of conditions of 211, 225, 501 

,, continuance of and re-engagement N C Os * 509 

>> »» m imminent national emergency 510 

,, extension of .. . ,, 211,501 
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Army Council —contd 

Poweis with regard to— contd 

Service forfeited, restoration of 213, 463, 499, 502-3, 508, 566 
,, prolongation of . 509 

Stolen property, restitution of 499-500, 651 

Suspension of sentences ’ 483 

Territorial Army, embodiment and disembodiment of 234-5, 856 
» ,» regulations for 232, 849-850 

Report to, where delay in convening C M 627 

Army Dental Corps 221 

Army Discipline and Regulation Act, 1879 7, 14 

Army Educational Corps 220 

dismissal of instructors 594-5 

punishment of instructors 594-5 

177 
180 
88, 568 
220, 228, 231 
568 

220, 228, 231 
221 

177 


48 


Army Enlistment Acts 
Army Extraordinaries 
Army List, admissibility of, as evidence 
Army Medical Corps, Royal 
Army Orders, copies of, as evidence 
Army Ordnance Corps, Royal 
Army Pay Corps, Royal 
Army Reserve (See Reserve Forces ) 

Army Service Act, 1847 

Army Service Corps, Royal 
Composition of 
Drivers with medical units 
Army (Transfers) Act, 1915 
Army Veterinary Corps, Royal 

Arraignment 

Adjournment of court before 
Charge, accused to be informed of, before 
Charges, alternative, withdrawal of, before 
Charge-sheets, separate on 
Conducted by judge-advocate or president 
Field general court, in case of 
Meaning of 

Officer cannot be added to court after 
Separate arraignment in case of joint trial 
Time and method of 

Array, Commissions 
Musters ) 

Arrest ( See also Custody.) 

Abroad 

Absentees and deserters (See Absence and Deserter) 
Authorities for ordering 

Breaking 26, 34, 447, 

Certificate of civil police as evidence of 
Charge report, absence of, may not invalidate 
Close, duties during 
,, meaning of 
,, release from 
,, when to be resorted to 
Duties, performance of, when under 
Erroneous orders as to duty during 
Evidence as to ... 

Exercise during . .... 

( 1210 ) 


220, 228, 231 
300 
178 

220, 228, 231 
628 

625, 636, 682 
52, 638 
52, 659, 660, 682 
. 52,636,682 
682 
52, 636 
52, 663 
636 

52, 636, 659, 660, 682 
of (See Commissions of Array and of 


31 

31, 467 
708 , 726-7 
569-571 
155, 468 
.. 33. 34 
33 
33 
33 
33, 34 

569-571 

31 

QQ2 
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33 

144-145 

147 

32, 435, 467 
31 
156 


Arrest— contd 

Guard detention room, confinement in 
Habeas corpus proceedings for release from 
Improper, actions for damages for 
,, of witness, on civil process 
Inferior officer may in some cascb order superior in*o 
Investigation should precede, in case of officer 
Malicious 
Military custody {See Custody ) 

,, includes 31,467 

NCO 33 

Obstruction of civil police 241, 458, 567, 713 

Officer {q v ) 

Open, in case of minor offences 33 

or close, in case of soldier 33 

,, performance of duties when in 33 

Order for, generally written, in case of officer 31 

Pay, forfeiture of, during 39, 40, 547, 549 

Peers and M Pa not exempt from 32 

Person in possession of military stores, &c 561-3 

Prison, civil, confinement in 33, 543, 784 

Provost marshal, by 41,499 

Re-arrest on same charge 32, 47 

Release from, order for 32, 47, 467-8, 487, 616 

,, ,, pending trial . 33 , 472 

Report of 32, 35, 446-7, 468 

Restrictions during 31,33 

Retention in, until charge disposed of . 33, 38 

Rules as to 31-35 467-9,616 

Ship, H M J s , on board 819 

Soldier, private 33-35,467-8 

Unnecessary retention m 446-7, 467-8, 616, 708 

Verbal order for, when given 31 

Warrant officers 33 

,, of, use of force m executing , 111 

,, without . 559, 560, 562 

Witnesses, privilege from „ . . 539 


Arson. 

Charge, form of 
Definition and penalty 
Evidence of 
Letter threatening 


713 

127-428, 130 
76, 77 
128 


Articles of War 

Admiralty's power to make, for Royal Marines 584 

Crown's present powers m respect of 30, 496 

History of 6 -^ 8 , 10-14, 150 

Indian 590 

Judicial notice of 30, 496 

Superseded by Army Act 7 # 14 

Artillery, Royal , 220 , 228, 230 

Asphyxiating Gases (See Chemical Warfare). 

Assassination, not lawful act of war 280-1 

Assault as legitimate means of warfare, rules as to 290-3 

Assaults 

Actions for damages for, against officers * .. . 136,151 

Aggravated, examples of «. . .113 
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As saults— con td 

Battery 1 IS 

Charge, form of . 713, 733 

Common, penalty for 113,130 

Indecent 113,114,132 

Meaning and list of 113, 130 

With intent to rob 122, 134 

Assignment of Pay, &c 241, 552 

Associations, County (T A )— (See County Associations ) 
Asylum , removal to (See Lunacy ) 

Attach, meaning of, when applied to soldicis 505 

Attachment 

Officers and airmen to Army 42, 56 5, 578, 579, 580, 588-590, 

810-13 

, petty officers of Navy to Army 

,, ,, soldiers to Air Force 

,, >> ,, Navy 

Regulations as to 

Reservists to regular or auxiliary forces 
Trial of persons after termination of 
Units cannot be “attached** 


42, 596-7, 809-810 
42, 588-590, 810 13 
42, 596-7, 809-810 
588, 809-13 
226, 834 
565, 590 
589 


Attempts to commit Offences 

Definition 
Desertion (q v ) 

Offence and penalty 


108, 113, 115, 117 
28, 130, 459 


Attestation on Enlistment. 

Consuls, before 
Date of 

Errors in, discharge owmg to 
Failure to appear before justice for 
False answers on— 

Age, regarding 

Apprentices and indentured labourers enlisting 
Evidence of 
Forms of charge 

Limit of time for proceeding before civil court 
Punishment 
Reserve Forces 
Territorial Army 

False statement as to marital state 
Fee to justice's clerk for 
Invalidity in 

Necessary part of enlistment 
Notice paper, issue of, before 
Officers, before 
Paper— 

Copy of, certified, evidence of enlistment 81,88, 215, 439, 668, 570 
,, ,, recruit entitled to 604 

Duplicate 215, 455, 456, 504 

Errors in, amendment of 215, 504 

Evidence of answers to questions . • 88, 215—16, 567—8, 570 

Form of, authorised by Army Council 603 

Justice of the peace, reading and signing by, of 503-4 

Production at trial, when necessary 215, 455, 456, 567-6, 570 
Proof of enlistment, duplicate or copy , 215, 439, 568, 570 

Persons specially authorised to attest 215, 218, 514, 587, 688, 868 


219, 514 
504 

215, 216, 517 
215 503-4 

456 

216, 515-6 
216, 567-8, 570 
712, 729-730 
517 

219, 455-6, 503, 516, 837 
837 
235, 859 
557 
504 

215,216,517 
215 
215, 503 

215, 514, 587, 588, 837, 853 
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Attestation on Enlistment—< 
Procedure on 
Reserve Forces 
Territorial Army 

Audit, Board of 

Audit of Military Accounts 


ontd 


215-16, 503-4, 514-16 
837 
853 
180 
180, 185 


Australia, Commonwealth of 

Forces of the, raising, &c , of 239 

In relation to definition of “colony" m the Army Act 605 

Authority ( See under various kinds of ) 

Auxiliary Air Force and Air Force Reserve Act, 1924 

202, 231, 868-9 

Auxiliary Forces 

Army Act, modification with respect to 592-3 

Billeting 207 592 

Channel Islands, in relation to 598 

Command over, regulated by H M 194, 497 

Commissions in, granted by Crown 194 

Constitution of 230 

Court-martial, composition of, on member of 46, 630 

Definition of 602 

Enlistment in 592-3 

Impressment of carriages, &c 209, 532, 592 

Lieutenants of counties, jurisdiction of, as to, re-vested in 

Crown 194 

Military law, application of, to 578, 579, 581, 582, 583-4, 592 
Municipal office, election of officers to 592-3 

Permanent staff, military law applied to 579, 581, 582, 592 

Personation of man in 127, 552-3 

Railway, conveyance by 209, 828-830 

Regular forces, enlistment in, stoppage from pay for compen¬ 
sation due to Auxiliary Forces 548 

,, relation to, of 583-4 

,, when treated as 583-4, 592 

Service, false statement as to service in or discharge from 

450-1,552, 710 

Sheriff, officer as 233, 592-3, 858 

Ship, H M's , embarked on board, subject to Naval Discipline 

Act 598 

Territorial Army (q v ) 

Volunteers (q v ) 

B. 


Bacteriological methods t use of, in war . 271, 280 

Badges. 

Good Conduct [See Decoration.) 

Unauthorised wearing of 563 

Bailee, stealing by 22, 119-120, 134, 724 

Balloons, discharge of explosives from 271, 280, 397-8 

Band 

Property, injury to . 26, 448-9, 709 

,, stealing, &c , of 22, 444, 707 

Banker's Book, entry in, as evidence . 80 

Banknotes. 

Forgery of. . 125,132 

Possession of forged .. . . 126,132 
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Bankruptcy, deduction from officer's pay, &c , 

in case of 552 

Banks. 


In occupied territory 

338 

Military Savings ( See Savings Banks ) 


Barrack Damages 


Deductions from pay in respect of 

547 

Meaning of 

547-8 

Barracks. 


Breaking out of 

18, 435-6, 706, 719 

Building of 

180, 195, 205 

Confinement to 

39, 471 

Bastard. (See Children ) 


Battalion. 


As a unit 

221 

Meaning of . 

602 

Battery, offence of 

113 

Bazeilles, shooting of inhabitants at 

278 

Belligerents 


Intercourse between 

305- 323 

Loans to, by neutral persons and Powers 

-»48 

Beyond the Seas, definition of 

603, 606 

Bicycles 


Impressment of 

532 

Of prisoners of war 

284 

Requisition of 

335 

Bigamy 

128, 131 

Bill of Rights 

174, 204 

Billeting 


Accommodation, &c , to be provided 

607 

Acts prohibiting, suspended 

204, 518 

Army Council’s power with regard to 

518, 521 , 534 

Auxiliary forces 

207, 592 

Barracks, provision of 

205 

Channel Islands excluded from provisions as to 

598 

Civilians, of. Act of 1917 

206 

Compensation for damage caused by persons billeted 452-3, 524 

Constables (See Police below ) 


Derivation of name 

203 

Emergency, in case of 

206, 522-4 

Exemptions from liability to billet 

519-20 

Foreign troops in U K 

216, 217 

Fraudulent claims in relation to 

535, 711 

Great War, during 

206-7 

History of 

171,203-207 

Horses, special provisions regarding 

607-8 

Illegal, except as authorised by Army Act 

.171,203,204 

Ill-treatment in relation to, compensation for 

452-3. 534 

Improper and unlawful 

203-5, 452-3, 711 

Ireland, in 

205 

Irish Free State excluded from provisions as to 

.. 518 

Isle of Man excluded from provisions as to 

598 

Justices, provisions as to .. .. . 205, 

206, 522-3, 526, 608 

Militia (old) 

195, 207 

Northern Ireland, in 

524 

Occupied enemy territory, in .. 

• • • 334-5, 337 
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Billeting —contd 

Offences by constables 

,, , f officers and soldiers 

#l ,, victuallmg-house keepers 

,, ,, women 

,, forms of charges for 
Officer to pay for food 
Payment for 

Police, interfering with, m regard to 
,, obligation to provide billets 
,, performance of duties in absence of 


525 

452-3, 525, 534, 711 
525 
524, 526 
711 
417 

452-3, 520, 521, 534 
452-3, 711 
205, 518, 522, 524, 608 
205, 534 


provisions as to 205, 206,452-3, 518—524, 534, 592,608 
Prices chargeable by occupiers of public buildings, &c 523 

,, ,, victualling-house keepers 204, 417, 520-1, 608 

Private houses, in 204, 205, 206, 519 

Public buildings, in 522-3 

Regulations as to 452—3, 518-526, 534-5, 592, 607-8 

Relief from, corruption in regard to 452-3, 525, 711 

Requisitions, in case of emergency 206, 522—4 

Right extends to officers, soldiers and horses 520 

Routes, orders substituted for, in case of auxiliary forces 592 

,, rules as to 205-7, 518-9,522 

Scotland, m 205 

Territorial Army 206, 207, 524, 592 

Unnecessary, demanding 452-3, 711 

Unoccupied premises, in 524 

‘‘Victualling-house/' meaning of 519 

Victualling-houses, keepers of, complaints by 521,534, 608 

,, , ,, liability to provide billets, &c 

204, 206, 518-20, 522, 607-8 
,, ,, ,, list of 521 

,, ,, ,, offences by 525 

,, ,, ,, recovery of money due to 534, 608 

,, ,, where accommodation insufficient 520,608 

Volunteers 592 

Women, of 206, 520, 524 


Birth 

Certificate or register of, forgery of 125, 132 

Death at causing 115 

Registration abroad 245 

Blockade 290 

Boats, impressment of 207, 530-2 


Bombardment 290-3 

By naval forces 290 

Exodus of non-combatants 291-2 

Notice of 291 

Sparing of public buildings and hospitals 292-3 

Undefended localities 290 

Bona fides, when no excuse for illegal act (and see Malice) 147 

Books, 

Conduct ( See Conduct Book.) 

Publication of, by officers and soldiers .. 244 

Regimental, ( See Regimental Books ) 

Booty 284,339 

Bounds, offence of being found out of , 440, 442, 707, 722 

Bounty Certificates, as security for debt .. .. 562-3 
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Bounties. 

Army 

Militia (old) 

Supplementary Reserve 

Boys, enlistment of 211, 213, 216, 

Branch Detention Barracks ( See Detention ) 

Brassard, red cross 

Breaking and entering house (See House ) 
Breaking out of barracks, (See Barracks ) 

Bribery and Corruption 

In respect of duty 
In respect of service 
In respect of supplies 

Brigadiers 

Complaints by soldiers, to (See Complaint*.) 
Summary disposal of officers and warrant officers by 
Officers, summary disposal ) 

British Forces, composition of 
British Islands, meaning of 

Buildings (See also Property ) 

Public— 

Billeting in 
Definition of 
During bombardment 
Property in 


176-7 
i96, 197, 199 
230 

501, 502, 505 
304-5 


459 
561, 718 
26, 447, 709 


(See 


220-38 

605 


522—3 

523 

292-3 

338 


Bullets. 

Soft-nosed and explosive, use of 271, 280, 353-6 

Tracer, incendiary or explosive, use of, against aircraft 271 

Burden of proof (See Evidence ) 


Burglary 

Definition, offence and punishment 122-123, 131 

Form of charge . 732 

Use of force in preventing . 112 

Burial of dead 

Form of suspension of arms for 400 

Prisoners of war 290 

War, in . 305 


C. 


Cables, submarine, seizure of, in war . . 335 

Cadets, gentlemen, not subject to military law , 236 

Cadets, O.T.C. (See Officers Training Corps ) 

Cadet units (Territorial) 

Affiliation to T A or Regular Army units 237, 849 

County associations, administration by 237, 848 

Military law, not subject to . . 237 

Object of . 237 

Regulations •. . 237 

Gamp, breaking out of ... 18, 435-6, 706 

Camp followers. 

Cannot be tried by C O .. . . . .. 578 

Exaction practised towards, punishment for .. . 447 
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Camp followers— contd 

Form of charge for 703, 717 

Indian forces, m, application of Indian military law to 590 

Military law, application of, to 2, 578, 582,623 

Prisoners of war, when treated as • 282 


Canada, Dominion of 

Forces of the, raising, See , of 239 

In relation to definition of “colony" in Army Act 605 

Canteens 

Exemption from billeting . 519 

Licences for, provisions as to 245, 577 

Capitulations 317-322 

Breaches 321 

Competence of commanders to accept and grant conditions of 318-9 

Damage and destruction after capitulation 321 

Denunciations and annulment 321-2 

Form of 319 

Handing over of forts, arms, &c , on 321 

Honours of war . 320 

Irregular stipulations 317-8 

List of conventions for, worthy of study 321 

Matters requiring mention m 329-1 

Nature 317 

Negotiations for surrender 319 

Power to agree to 317 

Specimen, Port Arthur 411-2 

Surrenders 319 

Cards, cheating at 124, 131 

Carnal knowledge 77, 113, 114, 115, 131 


Carriages, impressment of (See Impressment ) 


,, meaning of , 208, 604 

,, sale and purchase of, prohibition of - 532-3 

Cartel ship 323 

Cartels 289, 323 


Cashiering. 

Effect of sentence of . 465 

Must precede sentence of penal servitude or imprisonment 

on officer 29, 463, 466, 756 

Offences for which cashiering is maximum punishment 15, 34, 104, 
429-430, 432, 434-6, 440-2, 445-7, 450-1, 453-4, 456-8 
Officers punishable by 462 

Scandalous conduct of officer punishable only by C -M by 21, 29, 442 
Sentence of, commutation of . . ♦. . 485 

,, ,, confirmation of . . 63,789,791 

,, ,, date of effect of 465, 565,654 

Caution of accused ,. 37, 87, 92, 93, 617-9, 658, 669 

Cavalry, composition of . 220, 230 


Censorship 

Correspondence m occupied territory ., 329 

Letters, Sc c , of prisoners of war .. 289 

Certificate 

Arrest or surrender of officers or soldiers by civil police 569 , 571 

Birth or death, forgery of , . .. .,125 

Bounty, taking as security, or illegal possession of .. 562-3 
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Certificate —contd 

Civil court, in case of conviction or acquittal 


88, 526, 534, 567, 
571,859 

Character . 217,512,513 

Deserters and absentees, arrest or surrender of 560, 569-571 

Discharge 217, 226, 230, 513 

,, illegal possession of 563 

False statement in 449, 709 

Identity, medical personnel in war 305 

,, taking as security, or illegal possession of 562-3 

Life, taking as security, or illegal possession of 562-3 

Medical, production of false 459, 731 

„ regarding accused 480, 547, 549,794 

President of court-martial, by, regarding offences by civilians 

or counsel 540,541 

Service, of 217, 225, 226, 512, 513 

Certiorari, Writ of 140-142, 145-146 

Challenge of Members of Court (See Courts-Martial, 
Objections ) 

Channel Islands. 

Army Act, application of, to 598-9 

,, ,, date of commencement and expiration in 416 

Auxiliary forces, in relation to 598 

Billeting illegal m 598 

Colonies, when deemed, for certain purposes 598-9, 695 

Court of summary jurisdiction, meaning of, as respects 604 

Fines, recovery of, in 574 

Impressment of carriages, Ac , illegal in 598 

Militia 240 

Mutiny Act extended to 13 

Not deemed as being “beyond the seas" 603, 606 

Penal servitude, imprisonment, and detention sentences in 598-9 
Prisons and detention barracks in 598-9, 695 

Regimental Debts Act, application of, to 880 

Reserve Forces Act, 1882, application of, to 839 

Rules of Procedure, application of, to 697 

Summary proceedings in 574, 604 

United Kingdom, when treated as part of 598-9, 605, 697 

Chaplains. 

Courts-martial, service on 476 

May accompany prisoners of war 290 

Treatment of, in war 283 

Chaplains' Department, Royal Army 221, 231 

Character. 

Address by defence on 60, 650 

Bad, verbal evidence of, not admissible 60, 650 

Certificate of, on discharge, Ac 217,512,513 

Clearing of, court-martial as a means of 48 

Court of Inquiry, where affected 687 


Cross-examination as to 60. 

Evidence as to— 

Absent persons, protection of 
Admissibility of 
After conviction 
At trial 
Effect of 

False statement as to, on enlistment 


60, 96, 101, 626, 650, 658, 668-9 


70 
74, 75 

59, 60, 74, 649-650 
74, 75, 96, 640-6, 668-9 

74 

,, ,, 219,517 
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Character —con id 

Form for statement as to 754-5 

Good, evidence as to 60, 74, 650 

Witnesses as to 54, 56 f 57, 59, 60, 74, 640-646, 649-650, 671 

,, , of 96, 101,650, 668-9, 674 


Charge 

Court-martial, for trial by— 

Accused, explanation to, of 48, 54, 625-6, 638, 682 

may claim separate trial on each charge 52, 659—660, 682 
may claim separate trial when charged jointly 

49, 53, 626 

notice to, of 38, 48, 625, 679, 686 

objection by, to 53, 636, 686, 744 

pleading by, to 52-54, 636-642, 682-3 

“Active service*' t<"> be stated in charge, if appropriate 

430, 466, 715 

Alternative (See also Offences, cognate) 52, 442, 459, 483-^i, 

623-4, 638-641,648-9 
conviction on one only 144, 483, 641 

conviction on, on revision, not permissible 483 

finding on 57, 483, 639, 640-1, 648-9, 752 

when to be framed 442, 459, 484, 699 

withdrawal of, before arraignment 52, 638-9 

Amendment of 47, 53, 636-7 

Arraignment of accused on (See Arraignment ) 

Bad in law, non-confirmation m case of 483 

Charge -sheets— 

Accused, description of 53, 623, 636-7 

,, to be given copy of 48, 625 

All to be disposed of before sentence given 659, 660 

Amendment of 53, 623, 636-7, 745 

Commencement of, rules and form as to 623, 699, 702-3 

Convening officer's duty regarding 48, 623, 627, 659, 660, 682 
Court, description of, to be stated on 48 

,, laying before 49, 636 

FGCM , not necessary in case of 682 

Form of 714 

Judge-Advocate-General, when to be submitted to 

38, 47, 442, 445, 623, 627 
Memorandum as to signing, See , of 764-5 

President, to be sent to 49, 627-8, 636 

Reserve Forces 623, 702, 734-5 

Separate, conviction on one may be sufficient 48, 659, 660 

, finding on first before arraignment on others 

52, 659, 660 

,, procedure in case of 48, 52, 659, 660-1, 682, 769 

,, rules as to placing charges in 660 

,, sentence m case of 60, 659, 660 

Sign mg of 48, 623, 744, 764 

Statement in, showing that accused elected trial 472, 765 

,, showing that accused subject to military 

law 623, 699 

Territorial Army 623, 702 

Validity of, presumptions in support of 623 

Contents of 71, 622^*, 699-702 

Convening officer responsible for correctness of 

25 28, 47, 623, 627 
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Charge —contd 

Court-martial, for trial by —contd 
Dates, statement of, m particulars of . 

Defect in 

Dropping of, for minor offence 
Explanation of, by prosecutor 
Field general court, framing of, m case of 
Forms of, and note as to use 
Framing of 

Good and bad, examples of 


437, 625, 649, 701 
51,53, 632, 678 
47 

55, 642 
682 

696, 699-735 

47, 622, 623, 699-702 764-5 
624—5, 699-700 

Improperly framed, or not explicit, adjournment of court 

51,53,632 

Invalid, mitigation of sentence where one of several 

charges 654-5 

Joint trial of several accused on one 49, 53, 94, 626, 659 

Meaning of term 623 

Numbering of 623 

Objection to 53, 636, 686, 744 

Offence, one only to be stated in each 624 699 

,, under Army Act must be disclosed by 

47, 51,53, 624, 632, 636, 637, 682 

Officers t; ) 

One sentence in respect of all 60, 651 659, 660 

Particulars, statement of, in 624, 699-702 

,, value of article stolen, damaged, &c , to be 

stated in 440, 445, 456, 550, 624-5, 701 

Place, statement of, in 430, 701 

Plea of guilty to some and not guilty to others 54, 640-2 

Promulgation of 65, 654 

Proof of 58 71-2, 74 

Relevant to, what is matter 74-8, 658 

Responsibility for, where under wrong section of Army Act 

28, 458 

Separate plea to each 636 

Several, accused may claim separate trial on each 

52, 659, 660, 682 

,, findings to be arrived at in all cases before considera 


54, 659, 660 
624, 700-1 
60, 651,659, 660 
48, 659, 660-1,682 


tion of sentence 

,, particulars of charge, rules as to 
,, sentence m case of 
,, trial on different charge-sheets 
Sheet (See Charge-sheet above ) 

Specimens of 

Statement of offence m, rules as to 
Substance of, must be proved 
Time, statement of, m 
Validity of, inquiry by court into 
Investigation before trial— 

Account in writing of 
Accused, caution of 

,, must be present during investigation 36, 37, 471, 616 
Additional offences disclosed during investigation 34, 618 

Adjournment of, for taking down summary of evidence 

37. 617-9, 686 

Air Force Act, offences against . . .. . * 59Q 

Charge report, absence of, may not invalidate custody 155, 468 
,, ,, accused to be given copy of ,. 34 , 468 

,, ,, delivery of (See Delivery below.) 


715-735 
71,624, 682, 699-700 
71, 72, 643, 649 
701 
51, 632 

34 , 446-7, 467-8, 708 
37, 617-9 
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Charge— contd 

Investigation before trial— contd 

Commanding officer’s duties and powers in relation to 

31,34-38, 467, 468-470, 472, 616-621 
,, officer of detachment, powers in relation to 40 

Committing officer, duty of, regarding 34, 446-7, 467-8 

Company, &c , commander’s duties and powers in relation to 

35, 40, 467, 468-9 

Court-martial, remand for 35, 38, 469, 619, 686 

Delay in, or failure to proceed with 446-7,467-8,616,618, 

708, 763 

Delivery of 34, 446-7, 467-8 

Dismissal of 35, 36, 469-472, 549, 617-8 

Evidence at investigation, comparison with summary of 

evidence 38, 620 

not taken m writing 617 

,, on oath when required 36, 470, 471,617-9 

,, summary of ( See Summary of Evidence ) 

Guard commander’s duty to report 35, 446-7, 468 

Hearing of 616-7, 686 

Hospital patients, m cases of 472 

Meaning of term 4b8 

Names of persons preferring, to be given to accused 34, 468 

N C O against ( See N.C O ) 

Officer, against ( See Officer ) 

Officer who mvestigated, disqualified as member of D C M 

or G C M 46-7, 477-8, 629 

,, ,, ,, meaning of 478 

# , ,, ,, name of, to be stated in applica¬ 
tion for C -M 764, 794 

Officers qualified to investigate . 467, 468-9, 693-4 

Omission or failure to deliver 34, 446-7, 467-8, 708 

Opinion, caution as to expression of 36, 37 

Rules of procedure, power to make, regarding 496-7 

Summary disposal of (See C O , Officer, and Punishment, 
summary ) 

Superior authority, reference to, of 35, 36, 38, 471,617-9 

(See also Commanding Officer ) 

Warrant officer, against (See Warrant Officer ) 

Witness (q v ) 

Charges, Preferential (See Regimental Debts ) 

Charitable Societies for assisting prisoners of war 289 

Cheap Trains Act 828-830, 832 

Cheating . 124, 129, 131 

Chemical Warfare, Declaration regarding 271, 280, 356—7 

,, ,, present position regarding 271 

Cheques, offences relating to 445, 459, 722 

Children. 

Birth, injuries before or during, death from . 115 

Carnal knowledge of . 114 

Consent of, to offences 109 

(K .pesertion of, by soldier ... . 241,555 

Evidence of . . . 83,95,96,114 

Guardian for, appointment by soldier’s will 242-3 

Lunatic soldier, of, provisions as to ,, ,, t 218 
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Child ren— contd 

Maintenance of legitimate and bastard 241, 548, 550, 552,555-7 


,» ,, ,, ,, arrears of payments 

under order 557 

,, ,, ,, ,, service of process for 556 

Neglect of 112 

Responsibility for crime 105 

Children Act, 1908 . 95 


Christmas Day 

Exclusion in reckoning tune * 468, 616, 697 

Inclusion 468, 697 

Sitting of courts-mattial on . 661 

Citizen, soldier is a 1,2, 103, 241, 246 

Civil Authority (See also Civil Power 

,, ,, definition of 246 


Civil Court, 

Acquittal or conviction by, bars retrial under military law 

40 r 44, 45, 53, 470, 471. 473, 567, 618, 639 
Appearance before, exemption of soldiers from 241,554-5 

Certificate of acquittal or conviction by 88, 526, 534, 567, 571,859 
Conviction of N C O by . 567 , 595 

„ „ soldier by, evidence of, before court-martial 

88,571,650 


Court of summary jurisdiction (q v ) 

Courts-martial, &c , jurisdiction over ( See Courts-martial ) 

,, ,, offences by civilians or counsel at, punish¬ 
ment by 539-541, 590-1 

Definition of 603, 665 

Desertion formerly punished by 173 

Discipline, military, jurisdiction on questions of ( See 
Discipline ) 

False answers on attestation punishable by 219, 516—7 

Invoking aid of, by officers and soldiers 135-6, 147, 164, 574-5 

Jurisdiction, none in cases of grievances of purely military 

character 135-137, 141-142, 152, 154 

,, not barred by previous acquittal or conviction 

under military law 567 

,, over military courts in martial law area 146 

## over offences committed by C Os outside 

United Kingdom 567 

,, over offences committed by persons subject to 

military law 1, 103, 241, 460, 564-5, 566-7 

Officers, powers over ( See Officer.) 

Pay cannot be recovered m 135, 137 

Punishment by, after punishment by military law 566—7 

Territorial Army members, trial of, by 235, 857-9 

Trial by, m certain cases 21, 103, 104, 219, 235, 241,255, 261, 

414, 438, 445, 460, 553, 857-9 


Civilians (See also Persons not belonging to the Forces and 
Inhabitants ) 

Absence without leave, procuring, &c , by .. 558 

Actions against military officers for acting without jurisdic¬ 
tion, &c 136, 147-148, 164, 414, 574-5 

„ for damages for injuries to . 156-157 

Charges against, framing of 623 

Courts-martial, in relation to (See Courts -martial, Civilian ) 
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Civilians —contd 


Damage, See , to property of . 549, 550 

Desertion r procuring f See , by 558 

Maiming, &c , of soldiers by 558-9 

Military law, not subject to 2, 5, 7, 171 

,, ff , f ,, except on active service 

578, 579, 580, 582, 595-6,623 

Mutiny, inciting 432 

Obstruction of military duty by 558-9 

Orders by, to soldiers employed under them 435 

Prisoners of war, when liable to be made 282 

Traitorous conduct, inciting 432 

Treatment of, in time of war 282, 414, 431 


Trial and punishment of, for offences committed while 

subject to military law , . 564-5, 578, 595-6 

Witness (q v ) 


Civil Law. 

Allied country, of, amenability of troops serving in, to 414 

Invoking aid of, by officers and soldiers 135-136, 147, 164, 574-5 
Liability of officers and soldiers to 1, 2, 11, 103, 241,460, 567 
Military law and, adjustment of 103, 241, 566-7 

Offences against (See Offences ) 

Rioters subject only to 2 

Civil Life, relation of officers and soldiers to 1 ,233, 241-5 

Civil Offences (S« Offences.) 

Civil Population and military, relations between, in time of 

war (See also Inhabitants) 414, 431 


Civil Power (See also Riot, &c.) 

Aid of, army reserve calling out in 226, 229, 605, 833, 835 

duties in. King's Regulations regarding 255, 256, 257, 259 
duty under common law regarding 

246, 251-2, 255-6, 259, 267 

force, use of (See Force ) 

legal position of troops when employed in 2, 246, 251-2, 256 
military . 2, 246-269 

,, responsibility for 246-7,254-69 

refusal of (unjustified), a misdemeanour 255, 258, 261,267 
request to take action, discretion m complying with 

246-7, 255-6, 259, 261, 268 

p , requisition for troops, discretion m complying with 

246,255-60,263,264,267,268 
,, supplementary reservists, liability of . 229 

Refusal to deliver up officer or soldier to 241, 458, 567,713 

Responsibility of, for suppression of riots, &c , 

246-7, 251, 254-6, 260, 266 

Civil Prison (See Prison.) 

Civil Proceedings, liability of officers to, for acting in excess 

of jurisdiction ,, .. 3,135-160,164,414,574-5 

Civil Process. 

Arrest of witnesses on .. . .. , 539,667 

Complaint by C O as regards .. . .. 555 

Exemption of soldiers in certain cases from .. 241 , 554-5, 567 

Obstruction of . . . . .. •. .. 129 

„ ,, by officer . ... 241,567 

Officers not exempt from . .. .. 555 

Service of, in affiliation and maintenance cases .. .. 656 
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Clergymen, communications to, not privileged 98 

Clothing, &c 

Damage, loss, and other offences in respect of ( See Equipments ) 
Issue of . 180 

Not seizable by civil process 555 

Coinage. 

Offences in relation to 76 

Coldstream Guards, raising of 174 

Collective punishment ( See Punishment ) 

College, Royal Military 221, 236 

Colony. 

Active service in, declaration as to 599-600 

Air Force personnel attached to Army in, provisions as to 589 

Attestation, persons specially authorised for purposes of, in 514 
Central Legislature of a .. 602, 605 

Channel Islands, when deemed to be 598-9, 695 

Colonial forces, Colonial law, application of, to 240, 579, 581, 583 
,, courts-martial, trial by 

,, military law, application of, to 

240, 578, 579, 

,, raised by colony 

,, ,, imperial government 

240,579,580,581,582 

Committing authority 
Convict, military, in, interim custody of 
,, ,, removal to U K 

,, ,, transfer to a 

Court-martial, convening, confirming, &c 

43, 63, 482, 536-7, 790-2 
103, 460 
604 
603 
574 
602, 694 
65, 66, 482 
602, 605 
66, 67, 491-3, 695 
562, 574 


537, 541 

, 580, 581, 582, 583 
240, 583 


490,493,495,690-1 
490, 690 
66, 67, 489-490, 691 
489 


,, ,, trial by, in 

Court of summary jurisdiction, meaning of, as regards 
,, superior jurisdiction ,, ,, 

Currency of, declaration as to value of .. 

Cyprus, when included m term 
Death sentence in 
Definition of 
Detention in 
Fines imposed in 

Forces raised in (See Colonial forces above ) 

Governor of, approval of death sentence by 
,, ,, penal servitude 

,, confirmation of find mg and sentence by 

,, meaning of term m Army Act 

#l warrants for convening, &c 

martial granted to 
Habeas corpus , writ of, in 
Imprisonment m 

Indentured labourers, enlistment of 
Interpreter, appointment of, m . 

Irish Free State, when deemed to be 
Isle of Man, when deemed to be 
Lunacy of person undergoing sentence in 
Marines, Royal, in, provisions as to 
Mutiny Act extended to 
Penal servitude m . 65, 66, 67, 482, 489-490, 495, 690, 691 

Possess mg responsible Government, meaning of . 843 


65, 482 
65. 482 
482, 536-7 
603 

general courts- 

43, 536-7 
142 

66-67, 491-3, 545, 694 S 
216, 516, 607 
55 
605 

598-9, 695 
542-3 
.. 585 

12, 13 
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Colony — con td 

Prisoners, military, in, removal of 

66-67, 492-3, 691,694-6, 776-7 


Prisons, civil and penal servitude, definitions of 495 

„ in, provisions as to 67, 489-493, 495, 545, 694-6 

Protectorates, British, included m term 602 

Releasing and removing authority m 490, 493, 495, 691-2 

Reservists, enlistment of, in 843 

Sentences in, power to commute, mitigate, or remit 485 

Summary proceedings m, provisions as to 574, 604 

Volunteers in ( See Colonial forces above ) 

Coloured Troops, employment of 279 


Command (See also Orders ) 

Auxiliary Forces, Crown’s power of, over 194, 497 

Civilian, by, to soldier , 435 

Illegal, insubordinate discussion of 154, 435 

,, or impossible, disobedience of 18, 152-154, 434-5, 444 
Lawful, disobedience of ( See Disobedience to Lawful 
Command.) 

,, examples of 435 

9 , explanation of term 18, 434-5 

Powers of, when naval, military and air forces are acting 

together 42, 596-7, 809-810.813-7 

Regulations as to, Crown’s power to make . 194,221,497 

Ship, on board (See Ship ) 

Superior officer’s right to give a 18, 434 

Territorial Army, of 202, 231,847 


Commander -In - Chief. 

History of office 

Meaning of, in Army Act 

Powers of, transferred to Army Council 


181-3 
601 
181, 183 


Commander -in -Chief in India 

Air Force personnel attached to Army, powers with regard to 589 
Courts-martial, power to confirm findings and sentences of 

43,63,789-790 


,, ,, ,, convene 43, 789-790 

Marines, Royal, powers with regard to 585 

Orders, warrants, &c , signifying and validity of 575-6 

Powers of 181, 461,485, 498, 575-6, 594, 595, 622, 672, 690-2, 693 
Punishments, commutation, &c , of, by .. . 485 

Reduction of W Os and N C Os by . ,. 594 


Commander -in -Chief in the Field 

Powers in war and in occupied territory, &c .. . 3 

,, on active service— 

as to courts-martial 43, 63, 790 

as to military prisons and detention barracks 544-5 

as to punishment of W Os and N C Os 594 

Commanding Officer 

Actions against (See Actions.) 

Adjournment for taking down summary of evidence 

36,37, 617,619,686 

Arrest of officer by •. . 31,32 

Award of, cancellation, variation, &c . 135, 472, 622 

complete when accused leaves presence of .. 40, 472, 620 
no appeal from . • . . •. ., 40,135 

or decision of, entry of . 472, 620 


99 
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35. 40, 470, 575 
21, 440, 707 
476-7, 620, 680, 694 


Commanding Officer— contd 

Charges, decision on 36, 38, 617-619, 620 

, f dismissal of 35, 36, 469-470, 549, 617-620 

,, ,, ,, bars re-trial by C M 

40, 44, 45, 53, 470-2, 639 
,, opinion not to be expressed before decision on 36-37 

,, procedure on investigation of 

31,34-38, 467, 468-470, 472, 616-621 
Charge-sheets must be signed by 48, 623, 764 

Civil courts, control over illegal acts of 3, 135-164 

„ prison, power to commit soldier to 33, 543, 784 

Committing, removing and releasing authority 690-2 

Complaints, duty regarding 461-2 

Conduct sheets, examination by 37 

Court martial— 

Application for, by 36, 38, 47, 472, 619-620, 764-5, 794 

Constitution of, for trial of 46, 476 

Convening and confirmation by 538, 627,653 

Disqualified for service on district or general 46 477—8, 629 

Report as to delay of assembly of 467-8 616 

Court of inquest m India, convening by 545, 692-3 

Definition ( See Meaning below ) 

Delegation of power by 

Desertion, neglect to inform C O regarding 
Detachment 40, 67, 68, 

Detention ( See Punishments below ) 

Drunkenness, duty and power to deal summarily with 

24,38,39,469-471,594,618,823 
Evidence, comparison of, by 38, 620 

Field punishment awarded by 38, 39, 466, 469, 471,787 

Fines and deductions, power to award 38, 40, 469, 471 

Hospital, military, of 472 

Imprisonment cannot be awarded by 471 

Jurisdiction, acting without or in excess of (See Jurisdiction ) 
Meaning of term 221-2, 432, 440, 442, 451,462, 468, 472, 478, 594, 

596,686,693-4 

Memoranda for guidance of 763-6 

Minor offences, power to deal with 36, 40 

Mutiny, failure to inform 16, 432, 706 

N C Os , powers in relation to 24, 33, 35-36, 39, 469, 470-2, 

594-5 

Obstruction of arrest of soldiers by civil police by 241, 458, 567, 713 
Offences, investigation of, by 

31. 34-38, 467, 468-470, 472, 616-621,686 
,, which may be dealt with by 471, 474 

Officers not punishable by 39, 470 

,, offences by, investigation by 35, 469, 470, 621 

Pay, forfeiture of, cannot order, after conviction by C -M 472, 550 
,, ,, on active service, by 38,469,471, 548,581 

,, ,, &c , of, power of 

35, 38, 39, 40, 469-472, 547, 548, 549-551 
,, ,, &c , of, right of accused toDCM 

35, 37, 470, 472,621 

Person not belonging to forces cannot be dealt with by 

36, 470, 578, 596 

„ ,, ,, m case of, who is 596 

n not subject to military law cannot be dealt with by .. 136 
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Commanding Officer —contd 

Punishments, cannot increase after award 40, 472, 620 

(# detention, award of, by 38, 39, 466, 469, 471,620 

,, dismissal from T A , or Volunteers 593 

,, minor, powers as regards 

35, 37, 39, 469, 470-2, 819, 823 
,, mitigation of 472, 620 

,, power to cancel or reduce 135, 472 

,, summary (See Summary below ) 

Question to be put to accused by, before award 37, 470, 472, 621 
Rank, acting or lance, deprivation by 37, 39, 470, 472, 594, 595 
Release of accused, pending trial by district court-martial 33, 472 
Remand of accused 35, 38, 469, 619, 686 

Ship, H M *s, position of, when on board ,. 818-820, 823 

Statements made before, admissibility at trial 93, 102, 618-9, 628 
Summary dealing with, by— 

Active service, on ,38, 466, 469, 471, 578, 787 


Barred by conviction or acquittal by C -M or civil court 

40,470,471-2,567,618 
Bars retrial by C -M 40, 44, 45, 53, 470, 471-2, 639 

Drunkenness (See above ) 

N C Os (See above ) 

Power of 24, 25, 35-40, 469-472, 594, 617--621 

Reserve Forces 839-840 

Ship, H M 's, when on board 819, 820, 823 

Soldier may elect . 37, 470 

Territorial Army 593, 858-9 

Summary of evidence (q v ) 

Superior authority, reference to, by 

32, 35, 36, 38, 39, 468, 469, 471, 498, 617-620, 627 
Threats or promises to accused for confession 91 

Trial of, constitution of court for 46, 476 

Warrant officer may not be punished by 35, 39, 136, 470, 593—4 
Who is a (See Meaning above ) 

Commissariat 180, 181, 182 


Commissions 


Aliens and 217, 515 

Auxiliary Forces, in 194 

Honorary, officers holding 578, 601 

,, women holding 605 

Indian forces 238-9 

Issue of, under Officers* Commissions Act, 1862 869 

Power of Commander-in-Chief to issue 181 


Reserve of Officers (including Supplementary Reserve) 222, 223, 863 
Resignation of .. 137, 221,232 

Tenure of 137 

Territorial Army 232-233, 593, 851,858, 869 

Trafficking in, offences and penalty . 561, 713 

Commissions of Array and of Musters 169-171, 186 

Commitment (See Convict, Detention and Prisoner.) 


Committal Orders. 

Provisions as to, and forms of *143, 572, 575-6, 654, 771-786 

Validity of. .. . 143, 575-6, 696 

Committee of Adjustment ( See Regimental Debts ) 

Committing Authority . . 490, 493, 495, 690-1 

Common intent to commit offence 107 
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Common Law. 

Defined ,. 2 

Doctrine regarding duty to aid civil power 246, 251,255-6, 259, 267 
Rights of soldiers under, assertion of, in civil courts 

135-136, 147, 155 

Things not subject of theft at 121 

Communications, Privileged 97-98, 158-160, 668 

Communications, Treacherous 427, 704 

Commutation of Sentences (See Punishment, Commutation ) 
Commuting Authority 64, 65, 485-6, 488, 590, 654-5, 689, 690 
Company, &c , Commander 

C -M , disqualified for service on district or general 47, 477-8, 629 


C O , when included in term . 693 

N C Os , power to admonish or reprimand 35, 469 

Power to investigate and deal with offences 

35, 40, 467, 468-9, 470, 472 

Competent Military Authority 

For purpose of Part II of Army Act . 518, 693 

,, ,, Section 57a of ,, . 488 

,, ,, ,, 58-67 of ,, . 495,690-2 

,, ,, ,, 73 of ,, . . 498-9,692 


Complaints. 

By officers and soldiers— 

Army Council’s powers and duties regarding officers' 460-1 

combined, treatment of 462 

false statement m making 450, 461, 462, 710 

frivolous, not an offence 155, 459, 462 

Indian Army, officers of 461, 591 

inspecting officer, to 461,462 

offences in regard to 450, 459, 462 710 

orders of doubtful legality, in cases of 18 

prescribed officer for . 689 

procedure 460-2, 591 

redress of wrongs (q v ) 

seconded employment, during . 461 

suppression of facts in .. 27, 450, 710 

By officers of Royal Marines . 585 

Of belligerents . 340 

Comptroller and Auditor General . 185 

Compulsion, offences committed under 106 

Comrade (5m Property and Stealing.) 

Condonation of an offence . 45, 53, 639-640 

Conduct Book. (See Conduct Sheet.) 

Conduct, Disgraceful. (See Disgraceful Conduct.) 

Conduct, Scandalous. (5m Scandalous Conduct.) 

Conduct Sheet. (5m also Regimental Books ) 

Evidence from .. 74, 650, 671, 754-5 

Examination of, by C O 37 

Officers and warrant officers, of, entries in 622 


Conduct, &c. t to the Prejudice of Good Order and Military 
Discipline. 

Attempts to commit offences may be chai ged as .. 28, 459 

Charges, form of .. . .. 713,730-2 

„ of, as alternative charges . 442, 459 
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Conduct, &c , to the Prejudice of Good Order and Military 
Discipline— contd 

Charges of, responsibility for preferring 459 

Conviction for, when justified 458 

,, not invalidated because charge wrongly laid 

under S 40 28, 458 

Neglect, meaning of 459 

Offences charged as 16, 17, 18, 23, 25, 28, 431,433, 434, 

435, 436, 448, 457, 458-9 
,, not to be charged as 28, 458-9 

Punishment of 458 

Ship, H M's, on board 818 

Confession of desertion or fraudulent enlistment, procedure on 

213, 498-9, 502, 506, 547, 549, 559-560 
Confessions and Admissions (See Evidence ) 

Confidential Papers, privilege of 97 

Confinement. 

Authorities for ordering 
Barracks, to 

Civil prison or lock-up, in 
Close arrest of soldier means 
Detention barracks, &c , in 
Duties during 
Escape from 

Military custody (See Custody ) 

Military custody includes 
Pay, forfeiture of, while m 
Release from 

,, improper, from 
Report by guard commander 
Retention in, until charge disposed of 
Ship, H M's , on board 
Soldier in close arrest is put in 


467 
39, 471 
33, 543, 784 
33 

33, 785 
33 34 

26,34,447 466, 708,726 

31,467 
39 40, 547, 549 
33, 47, 467-8, 472, 487, 616 
26, 34, 445-6, 708, 726 
35, 446-7,468 
33, 38 
819, 823 
33 


Temporary, in prison, form of order for 784 

Unnecessary retention in 446-7, 467-8, 616, 708 

,, ,, ,, civll proceedings for 142-145,151-152 

Confirmation 

Acquittal of, not required 59, 481, 483, 649, 683 

Active service (q v ) 

Alteration, <fcc , of minute of 65, 483 

Confirming authority (q v ) 

Contempt of court, order of C -M , does not require 27, 452 

Death sentence, of 63, 481,684-5 

Finding and sentence, abroad 63, 481, 536-7, 588, 589 

active service, on, 43, 63, 481-2, 684-5 
Air Force personnel, in case of 588-590 
,, ,, soldiers attached to 589 

authorities having power. ( See Con¬ 
firming Authority ) 

by unauthorised officer 136, 143, 483 

Colony (See Colony ) 
complete when promulgated 65, 482-3, 654 
confirmation, nullity of 483 

,, partial 64, 482, 654-5, 686 
delegation of power ( See Delega¬ 

tion .) 

district court 62, 03, 481, 537-8, 588, 589 
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Confirmation —contd 

Finding and sentence, field general court 

477, 481-2, 589, 684-5 
general court 43, 63 481,535-7, 588-590 
India (See India ) 

informal or excessive 654-6 , 686 

invalid without 62, 64, 482-3, 684 

King's, The, powers regarding 

63, 64, 481, 535-6, 588 
Marines, Royal, in case of 584-5, 588 

member of court cannot confirm 482, 684 
native officers 63,791 

non-confirmation of 64, 65, 482-3, 641 
non-confirmation of, new trial in case of 

45, 64, 483, 564, 641 
plea to jurisdiction, effect of 637 

provisions, general, as to 29, 62-65, 

481-3, 485-6, 536-8, 652-6, 684-5 
reference to superior authority for 

64, 482, 652, 684-5 
rules of procedure as to 496 

ship, in case of trial on board 537, 538, 599 
where proceedings lost 677 

withholding of (See non-confirmation 
above ) 

Finding, restrictions regarding 64, 483, 653 

lorm of 653, 760—1 

Insanity finding of . 64, 542, 653 

Plea m bar of trial, finding on, requires 54, 64, 639 

Promulgation of . 65, 654, 761 

Reservation of finding and sentence for 64, 482, 652, 685 

power of 63, 536, 538 


Sentence only, of, implies confirmation of finding also 
Signing of 


483 

576 


Confirming Authority. 

Actions for damages against 136, 147 

Active service (q v ) 

Air force personnel, m case of 588-590 

Alteration, &c , of minute by, before promulgation 65, 483 

Colony (q v ) 

Commanding officer a9 538, 653 

Committal, power to defer, previous to suspension of sentence 487 

,, to Indian and colonial prisons, power to order 492 

Convening officer may be 536, 538 

Court-martial, member of, may not be 482, 684 

Death sentence, duty in regard to execution of 66 

Delegation (q v ) 

Finding and sentence, confirmation of, by 


62-65, 481-3, 652-6, 684-5 
,, ,, ,, revision of, by (See Revision below) 

„ cannot be altered by 64, 483 

India (q v ) 

Insanity, finding of, powers of .. . . 64, 653 

King, The, powers as a . .. 63, 64, 481, 535-6, 588 

Marines, Royal, m the case of .. .. .. . 584-5 , 588 

Non-confirmation, duty as to •. .. .. ..64, 483, 641 
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Confirming Authority —contd 
Officers having powers as 

43,62, 63, 481, 535-8. 584-5, 588, 684-5 


Opinion of, proof of 686 

Pay, automatic forfeiture of, cannot be remitted by 486 

Petitions to, by aggrieved persons 67, 135 

Plea m bar, finding on, powers of 54, 64, 639-640 

,, to jurisdiction, duty in case of 637 

Prisons, power to order committal to Indian and colonial 492 

Promulgation, instructions as to, by 65, 654 

Prosecutor cannot be 633, 684 


Provisions, general, as to powers and duties of 

29, 62-67, 481-3, 485-6, 499-500, 536-8, 652-6, 684-5 


Punishments, commutation of, by 
,, mitigation of, by 

,, remission of, by 

Qualified officer, meaning of 
Quashing of conviction by 
Reference by, to superior authority 
,, to, before finding 
Remarks by 

Reservation of powers of 

Revision, power to send finding or sentence for 

63,64,481-3,652-3,685 


64 


29. 64, 485-6, 654-5 
64, 485-6, 654-5 
29, 64, 485-6, 654-5 
536-7 
65 

, 65, 482, 652, 684-5 
59, 647-9, 753 
652-3 
63, 536, 538 


481, 


Sentence, increase of, may not recommend 

power to substitute valid for invalid 
,, to suspend execution of 
,, ,, opei at ion of 

,, to vary informal or excessive 
responsible for execution of 
Stolen property, power as to restitution of 
Unauthorised, confirmation by 
Warrant, action before arrival of 
Warrants empowering officers to act as 

43, 63, 535-7, 584-5, 588, 788-793 
,, forms of . 788-793 

Conscription (See Service, compulsory.) 

Consent to offence 109, 113, 114, 115 


653, 685 
65, 655 
485 

65 

64. 655-6, 686 

66 

499-500 
136, 143, 483 
537 


Conspiracy. 

Cause mutiny or sedition, to 

Definition of 

Defraud, to 

Evidence as to 

Murder, to 

Obstruct justice, to 

Persons unknown, &c , with 


16, 78, 431-2, 626, 706 
128-9 

.. 124,129,131 

78 

118, 131 
129, 133 
129 


Conspiracy and Protection of Property Act, 1875 .. .. 248-9 


Constable. (See Police.) 

„ High .... 

Consuls 

Attestation, powers of, in connection with 
Foreign, exempted from billeting 
In occupied territory 
Of neutral Powers, in a siege 

Contagious diseases. (See Disease.) 


.. 7-9 

219, 514 
520 
352 
. 291-2 
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(See Courts-Martial ) 


Contempt of Court 
Contractors. 

Claim to be treated as prisoners of war if captured 282 

Military law, application of, to 580 

Contracts, servants of the Crown, liability for 157 

Convening Officer 

Acquittal of accused no reflection on 58 

Air Force personnel, in the case of 589 

Charge, amendment of, by 53, 636-7 

,, for minor offence may be dropped by 47 

,, invalid, &c , court to report to 51, 53, 632 

,, responsible for form of 25, 28, 47, 623 

Charge-sheets, duty as regards 48, 49, 627 

,, ,, separate, power as regards 48, 659, 660, 682 

Colony (q v ) 

Commanding officer, in what cases acts as 538, 627 

Counsel, obtaining of, by 49, 673 

Court-martial, adjournment of, to be reported to 

50, 51, 53, 629, 631,632, 636-7, 667 
delay of, power as to 47 

,, report by 468,627 

district 43, 44, 46-48, 474-5, 537-8, 584, 588 

field general 67, 68, 476-7, 576, 599, 680 

,, ,, may be president of 68, 476, 680 

general 43, 46-48, 474-5, 535-7, 584, 587, 588 

member of, cannot be 46, 476, 477, 629 

members of, appointed or detailed by 

46, 49, 50, 476, 477, 627-8, 630-1, 736-7 
new court, may convene 51, 52, 53, 628, 636, 637 
president of, appointment of, by 

46, 51,475, 476, 478, 480, 627, 630-1 
prosecutor, approval of, by 633 

refusal of, by 47, 627 

selection of type of 48, 627 

Defending officer, assignment of, by 49, 625, 672 

Delegation of powers (See Delegation ) 

Duty and procedure of 25, 28, 46-49, 51-53, 67, 68, 468, 475—8, 

480, 621,627-8, 637, 666 
Evidence, consideration of, by 47, 627 

,, power to order further 47 

,, summary of, to be sent to president by 49, 627 

India (q v ) 

Intention of, not to influence decision of court 
Joint charge, power to grant separate trial 
Judge-Advocate, when appointed by 
Judge-Advocate-General, submission of charge, 
before trial 

Marines, Royal, m case of 
Memoranda for guidance of 
Opinion of, statement and effect of 46, 68 


Persons not belonging to forces, in cases of 

Qualified officer, meaning of 

Release accused, power to 

Reservations as to powers of 

Rules of procedure, power to suspend 

Ship, power to act on board, as • ♦ .« 


58, 61 
49, 626 
50, 68, 677, 681 
&c , to, 

47, 627 
44, 584-5, 587^8 
766-8 

475-7, 627-8, 630-2, 
680-1, 686 
595-6 
536-7 
47, 627, 637 
536, 538 
679, 741 
. 477,537,538,599 
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53, 637 
47 

47, 627, 680-2 
537 

43, 475, 535-7, 792-3 
43, 535-7, 584-5, 588, 
599, 788-793 
788-793 


Convening Officer— contd 

Special pleas, reference by C -M to 
Summary disposal of charge, power to effect 
Superior authority, power to refer case to 
Warrant, action before arrival of 
Warrants by, delegating power 

,, empowering officers to act as 

,, forms of 

Convening Order 

Contents of 46, 49, 50, 475-6, 584, 627-8, 630, 631 

Forms of 736-7,740 

Production and examination of, by court 49-50, 631 

Reading of 51, 136, 633 

Signing of 564, 576, 631, 680, 767 

Conventions (International) 

Geneva, 1906, wounded and sick in armies in the field 358-367 

,, >, ,, ,, ,, ,, ,, present 

position regarding 271 

Hague, 1907, bombardment by naval forces in war 271, 290, 392-6 

,, laws and customs of war on land 370-385 

,, ,, ,, ,, ,, ,, present position 

regarding 272 

,, opening ot hostilities 367-370 

,, rights and duties of neutral powers, &c 386-392 

Military, for entry of French troops into Switzerland (1871) 413-4 

Present position of 270, 271, 272 

When binding 272 

Conveyance— 

Of soldiers on discharge, &c 
Forces ) 

Of troops, stores, &c (See Impressment and Railways ) 
Convict, Military 

Active service, on, committal to military prison 
Channel Islands, in, provisions as to 
Civil prison, transfer to 
Commitment, procedure for, and forms of 
,, validity of order 

Custody, interim, of 
Definition of 

Foreign country, in, provisions as to 
Hard labour, provisions as to 
India and colonies, in, provisions as to 
Ireland, in, special provisions as to 
Isle of Man, in, provisions as to 
Military law, application to, until completion of sentence 489, 565 
Penal servitude prison, committal to 488-9, 690-1 

Release of, order for . . 490-1, 692 

Removal, &c , of, authorities for 490, 495, 691-2 

Removal of, to United Kingdom, when required 66, 67, 489, 599 
t , from India or colony to United Kingdom, when 

not required 67, 489-490 

Restraint during removal, &c 490 

Ship, on board . 490, 576, 820 

Treatment of . > 491, 544 

(5m alec Penal Servitude.) 


(See Discharge and Reserve 


66, 488, 544, 690 
598-9 
490 

490, 654, 771—4 
143, 575-6, 696 
490, 690, 773 
494 
490 
490 

67, 489-490 
598 
598-9 
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Conviction. 

Alternative charges, on 144, 433, 640-1, 648-9 

Character, bad, no reason for 74 

Civil court, by, bars re-trial under military law 40, 44, 45, 53, 

470 471,473,567,639 
,, ,, certificate of, how obtained 571 

#» ,, ,i »i transmission to Army Council 526, 

534, 567 

,, ,, evidence of 88 571 859 

C -M , by, does not bar re-trial by civil court 567 

C -M , by, evidence of 51, 57 571-2 649-650, 671 755 

C M , or C O , by, bars re-trial by C -M or C O 40, 44, 45, 

53 470-2,564,639 

Confirmation of 62-65,481-3,564,652-3 684-5 760-1 

,, „ refusal of . 45, 64, 483, 652 

Forms of proceedings on 753 -9 

Guilt must be established beyond reasonable doubt 58, 647-8 

Illegal, responsibility for 136 

Insanity at time of offence, finding of, is not a 503, 542-3, 549 
Less offence, of 17, 20, 58, 71, 108, 483-A 

On one of several charge-sheets may be sufficient 48, 659, 660 

Previous 57, 61,96, 571-2, 649-650, 668, 671 

Procedure on 59, 60, 649-650, 753-6 

Quashing of 65, 75, 76, 140, 145, 458, 564, 590, 641,656 

Summary, meaning of 516 

f , disposal, on, bars re-trial by C -M (and inee versd) 

45 473 639 

Validity of . 28, 62, 64, 458' 483* 564 

Convoys 303 

Copies of Documents admissible as evidence (See Documents ) 
Corporal Punishment. (See Punishment.) 

Corps 

Amalgamation of, liability to serve in new corps 214, 507 

Appointment to, Army List, &c , as evidence of 568 

of boys 213, 505 

of men of T A 233, 850-1 

of officers 221,568 

of recruits 213, 221, 505-7 

of reservists when called out 227, 835 

alteration in, liability to serve m altered 

214, 507 
213, 505 
219, 439, 498, 503, 566 


Constitution of, 
corps 

Enlistment m particular 
Fraudulent enlistment, after 


Liability to serve in any part of same 
Meaning of 
Transfer (a v ) 

Warrant defining 
Correspondence with Enemy 
Correspondents, Newspaper 


221 

221,602,605 


602, 605 

(See Enemy ) 

(See Newspaper Correspondents.) 


Corroboration. (5 m Evidence.) 

Costs 

Of action for damages . . 164, 574 

Of parties in dispute as to payment for impressed carriages, &c 610 
Councils of War 9 


Counsel. 

Accommodation for 

Addresses by. (See Accused and Prosecutor.) 


51 
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Counsel —contd 

Communications to, privileged 
Courts-martial, contempt of, by 
,, removal from 

,, when allowed before 

Defence, for 

Defending officer has same rights, &c , as 

Notification of employment of 

Objection to, no right of 

Privilege of 

Prosecution, for 

Qualification of 

Rules as to 

Witnesses, examination of, by 
Counterfeit Coin, offences in relation to 
Countersign, making known, or giving wrong 
County. 

Alteration of boundaries of 
Contributions towards expenses of old militia 
Enlistment of men of T A to be for a 
Lieutenant of (q v ) 

Meaning of, in T R F Act 


97-98 

541 

541-2 

672 

49, 51, 56, 672—4 
49, 672 
49, 673 
674 
158 

49, 56, 672—4 
674 

56, 541, 672-4 
673-4 
76 

429-431, 705 
870 

168-9, 195 
233, 852 

864-5, 866 


County Associations 

Administration of, responsibility for 184 

Cadet units, administered by 237, 848 

Commissions m lowest rank T A , applications to be made to 

232, 851-2 

Duties and powers 202, 231-2, 847-8, 852 

,, impressment of carriages and animals 532 

,, payment of separation and other family allowances 848 
,, registration and classification of horses 848 

,, reservists and discharged soldiers, care of 848 

Establishment of 202, 231, 846-7, 868 

Expenses of 231, 848-9 

Fines paid to 858-9 

Joint Associations 202, 231-2, 868 

,, Committees 850 

Members, appointment of 846-7 

,, ex-officio 864 

No powers over training or command 202, 231,847 

President of 846 

,, ,, recommendations by, for first commissions 

in T A 232,851-2 

Property of yeomanry and volunteers transferred to 861 

Recruiting for T A organised by 848 

Re-engagements, T A , period fixed by 234 

Schemes for constitution of 231,846-7 

Supplementary Reserve, Category B, administered by 228 

T A units raised and administered by 202, 231, 848 

County Council, officer eligible as member of •. 243, 557 

County Court Judge. 

Meaning of . 604 

Reference to, and powers of, as regards payments for impressed 
carriages, &c .. 527-8, 810 

County Joint Associations .. . 202,231-2,868 

Court, Civil. {See Civil Court.) 

Court, Military. (See Military Court.) 
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Court of Chivalry, origin, constitution and jurisdiction 7-9 

Court of Inquest (India), when required and procedure 545 692-3 

Court of Inquiry. 

Absence without leave, in case of 441, 497-8, 688-9, 837, 859 
period of 21 days, how calculated 497 


Assembly, constitution, and character 
Composition of 
Confession at, inadmissible at trial 
Declaration, form of, to be made by 

,, of, admissibility of, as evidence 

,, ,, entry of, in regimental books 

Deficiencies m arms, equipments, &c 
Evidence, false, before 

,, given before, is privileged 

,, on oath, when taken 

Instructions to 


496, 497-8, 687-8 
687, 688 
93, 97, 688 
498, 688-9 
497-8, 689 
497-8, 688-9 
118-9, 497-8, 689 
93, 97, 452, 688 
93, 97, 158-9, 688 
496, 497-8, 687, 689 
687 


Members cannot sit on district or general court-martial 47, 

478, 629 742 

,, not sworn 498, 687 

Notice of meeting of, to be given b87 

Oath, administration at 496, 687, 689 

Officer cannot demand 621 

,, charge against, investigated by 35, 621 

Opinion on conduct of officer or soldier not to be given by 687 

Presence of officer or soldier at, where character affected 687 

Prisoners of war, in case of 40, 687-8 

Privilege of proceedings (See Proceedings bcloiv ) 

,, ,, statements made at 93, 97, 158-159, 688 

Proceedings, accused entitled to copy 621,688 

,, copy of, fee for 688 

,, destruction of 498,688 

t , forwarding of 688 

,, inadmissible as evidence 93, 97, 157-158, 498, 688 

Re-assembly of 688 

Regulations for 687-9 

Report, privilege of 157 

Reserve, Army, in case of 837 

Rules of Procedure as to, power to make 496 

Statement as to, in application for C -M 794 

Stores, loss of, m case of 443 

Territorial Army, in case of 859 

Witnesses, cannot compel attendance of civilian 688 

,, privilege of 93, 97, 158-9, 688 

,, questions to 687, 689 

Writs against . 137, 140 

Court of Law 

Meaning of, in Army Act 604 

Occupied enemy territory, m 328, 333 

Court of Requests in India abolished 558 

Court of Summary Jurisdiction 

Complaints to, in connection with billeting and impressment 

521, 523, 529, 534, 608 
Constitution of, m England . 572-3 

Deserters and absentees, procedure before ,. 559-560 

Ireland (q v ) 

i unsdiction and powers of •* ., .. •• 572-3 

leaning of, in Army Act . • • • .. 604, 606 
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Court of Summary Jurisdiction —contd 

Offences under Army Act punishable by 516-7, 525-6, 531, 

533-5, 553, 554, 558-9, 561-3, 572-4 
Proceedings before, regarding enlistment of apprentices 515-6 


under Army Act 
,, ,, ,, Reserve Forces Act, 1882 

,, ,, ,, T R F Act 

Public property, improper possession of, power of 
Scotland (q v ) 

Court of Superior Jurisdiction, definition of 
Courts - Martial. 

Abroad, warrants giving power to convene 
Accommodation for counsel, friend, &c , at 
Accused (q v ) 

Acquittal (q v ) 

Actions against members of ( See Actions ) 

Active Service, on (See Active Service ) 

Adj ournment— 

Accused, application by, for 
,, illness or death of 
Authority for 
Before end of trial 
Charge, for purpose of amending 
,, where no valid 

Convening authority, reference or report to, on 


572-4 
833-4, 836, 
838-840 
235, 858-9 
561-3 

603 


43, 536-7, 789-792 
51 


55, 642, 666, 679 
480, 663 
480, 661-3, 684 
661-3 
53, 636-7 
51,632, 637 
50, 51, 53, 

629, 631,632, 636, 662-3, 667,678 

684 
647-9 

&c , of 631,662,678 
51, 52, 478, 636 
54, 639 
53, 637 
50, 51,478, 480, 
628-9, 631, 662-3 
Reasons for 50, 51,52, 53, 54, 55, 448, 452, 478, 480, 

628-9, 631,632, 634, 636, 637, 647-9, 661-3, 666-7, 678-9, 749 
Rules as to, power to make , „ . * , 496 

When court below legal minimum . 50, 631 

,, improperly constituted 50,628-9 

When full number of members detailed are not present 

50, 628-9. 662-3 

Witness, absence of 626, 667 

Admiralty, powers of, regarding . 584-5, 587-8 

Air Force officers, service on military 475, 476, 477 

,, ,, personnel, in case of 588^-590 

,, ,, soldiers attached to * 589 

Appeal from decision of, not allowed 135 

Application for, by C O 36, 38, 47, 472, 619-20 

38, 794 
47, 027 
794 
. 763-6 
47 

619-620 


Field general 

Finding, where legal effect of, doubtful 
Judge Advocate, absence, disqualification 
Objections may necessitate 
Plea in bar found proven 
Plea to jurisdiction allowed 
President, absence, disqualification, &c , of 


documents to accompany 
duty of convening officer in respect of 
form of 

memoranda as to 
should be disposed of at once . 
time lmiit for 
Arraignment of accused (See Arraignment.) 
Assembly, delay in (See Delay below.) 

,, forms for 


736-7. 7*0 
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49, 631, 

for trial of member of 46, 


(See Objections below ) 


657 
630 
679 
657 
140-142 

476 

48 

549 


Courts - Martial —con td 

Assembly of court, procedure 
Auxiliary forces, constitution of 
Bona fide judgment of 
Books on military law to be before 
Certxorarx , writ of, issue to 
Challenge of members by accused 
Chaplains, service on 
Character, clearing of, by 
Charge (q v ) 

Civil claims for damage, &c , C -M not to be used for enforcing 
Civil courts, control of, over Cs -M and officers— 

Adjustment of military and civil law 103, 566-7 

Excess of jurisdiction of military courts, &c 3, 135-164, 574-5 
How exercised 135 

Civil offences, framing of charges for 624, 713 

„ ,, punishment by 460 

,, ,, time limit for trial of 45, 114, 639, 640 

,, ,, triable by 3,21,44 103-134, 459-460,476-7 

,, ,, when jurisdiction to try, should be exercised by 

103, 104, 431 

,, ,, when not to be tried by 460 

Civilian, action by, against members of, for acting without 

jurisdiction 136, 147-148 

,, misconduct of, at 539-540 

,, ,, , in India at 590-1 

Closing of court 51, 57, 60, 63, 480, 634, 636 644, 647, 652-3, 

661, 684 

Colony (q v ) 

Commanding officer's powers (See Commanding Officer ) 
Condonation of offence, when bar to trial by 45, 53, 639-640 

Confirmation (q v ) 

Confirming authority (q v ) 

Constitution 45-47, 68, 236, 474-8, 630-1,680-2 

,, enquiry as to legality of 49, 50, 136, 631 

,, for trial of C O , and other officers 46, 475-6, 630—1 
illegal 136,143, 476,564 


,, mles as to, power to make 

Contempt of court by accused 

,, ,, by civilians 

,, ,, by counsel 

,, ,, by person subject to military law 

,, ,, foim of commitment 

Convening (See Convening Officer ) 

,, Order (q v ) 

Conviction (q v ) 

Counsel (q v ) 

Court of Inquiry, proceedings of, inadmissible as 
before 

Criminal liability of members of 
Custody of accused at 
Death, sentence of, by (S«e Death ) 

Defending officer (See Defence.) 

Delay in assembling 

,, convening officer's power as to 
,, report as to 

Delegation of powers (See Delegation ) 
Descriptions of 


496 
452 

27, 540, 590-1 
541 

27, 451-2, 710 
786 


evidence 
93, 97, 498, 688 
135, 160, 163-164 
51. 668 


446-7, 467-8, 619, 620 
47 

467-8, 616, 627 


43, 67 
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Courts -Martial —contd 

Descriptions of, to be inserted in charge-sheets .. 48, 714 

Discretion of, as to sentence 60, 62 

Dissolution of , 480, 496, 662-3, 678 

District— 

Air Force personnel, on . 589 

Application by CO 36, 38, 619, 620 

Assembly of, form for 736-7 

Composition of 45, 46, 236, 474, 478, 630 

Confirmation of finding and sentence of (See Confirmation 
and Confirming Authority ) 

Contempt of (See Contempt above ) 

Convening of (S*$ Convening Officer ) 

Corps of members of, rules as to 45, 46, 236, 478, 630 

Death penalty, cannot award 44, 104, 474 

Delegation of power to confirm (See Delegation ) 

Finding and sentence, confirmation of (See Confirmation ) 
Marines, Royal (q v ) 

Members of, qualification of 
,, rank of 

Offences triable by 
Officers cannot be tried by 
Penal servitude, cannot award 
President of, qualification of 
Proceedmgs of, form of 
Punishment by, limitations on power of 
Release of soldier pending trial by 
Right of soldier to elect trial by 


45, 


46, 474, 629, 630 
46 

44, 48, 474-5 
43, 44, 104, 452, 474 
44, 104, 474 
46, 475, 628, 629, 631 
741-761 

44, 104, 465, 474, 593-4 
33, 472 
24, 33, 35, 37, 40, 61, 155, 
469, 470, 472, 595, 617, 621 
599, 819 
537,538,599 
44, 465, 476, 593-4 
46, 594 

2, 3, 69, 70, 541, 665 


Ship, H M's , not held on board 

}f power to convene, &c , on board 
Warrant officers, limited powers as to 
,, ,, rank of president of 

English law to apply to 
Escort (See Custody above ) 

Evidence (q v ) 

Exclusion of person interfering with proceeding of 540, 661 

Field General— 

Abroad or on active service, can only be convened 

67, 68, 476-7, 680 

Acquittal by 481, 683-^4 

Adjournment of 684 

Air Force officers, service on 475, 477 

,, personnel, in the case of 589 

Arraignment of accused at 682-3 

Assembly of, form for 737, 740 

Charge before 682 

Charge-sheet, not necessary 682 

Closing of court 684 

Composition of 68, 476, 680-2 

Confirmation of findings and sentences of 477, 481-2, 589, 684-5 


Convening officer may be president of 
,, order, signing of 

,, restrictions on 

Death sentence by, confirmation of 
,, ,, must be unanimous 

Defence by accused before 
Definition of terms in Rules relating to 


68, 476, 680 
576, 680 
67, 68, 476, 576, 680 
481,684-5 
68, 477, 684 
. * 883 

.686 
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Courts -Martial— con id 

Field General —con id 

Field punishment, award of, by 
Imprisonment, award of, by 
Judge-advocate, appointment of 
Members of, Air Force officers as 

,, ,, disqualifications for serving as 

,, ,, minimum 

,, ,, objections to 

Military exigencies in case of 
Oaths, forms of 
Object and jurisdiction of 
Offences triable by 
Officers are triable by 


477, 684 
68, 477 
68 681 
475,477 
68, 478, 680-1 
68 , 476 , 680-1 
682 
. 681-3 
682 

67, 68, 476-7 
68, 460, 476-7, 680 
68, 680 


Opinion of convening and confirming olfm^r evidence of . 686 

Penal servitude, confirmation of sentence, of 481, 684-5 

Plea to jurisdiction of , 683 

Powers, general provisions as to 68, 477, 680, 684 

President, appointment of 68, 476-7, 680-1 

Proceedings of .681-6 

,, ,, forms for 737-9,740 

Punishments awardable by 68, 477, 594, 684 

Recommendation to mercy 684 

Revision of finding and sentence 685 

Rules of Procedure, application of to 68, 682, 683, 686 

Separate trial 682 

Several accused, trial of 682 

Ship, on board . 477, 599 

Transfer from, to another court 684 

Trial, procedure at 682-684 

View of place, &c 684 

Votes, general provisions as to . 684 

Warrant not required 67 

Witnesses, examination of . 683 

,, oath to 682 

Finding and sentence (q v ) 

Forms as to 736-761 

„ of charges for offences in relation to 715-735 

„ ,, orders as respects, power to make rules as to 496 

Friend of accused (See Accused ) 

General— 

Air Force personnel, on . 588-590 

Application for 38, 619, 620 

Assembly of, form for • 736—7 

Charge to be submitted to Judge-Advocate-General 627, 766 

Colony (q v ) 

Commanding officer, trial of, by .. ♦ . 46 631 

Composition of 46, 236, 474-5, 478, 628, 630—1 

Confirmation of finding and sentence of (See Confirmation 
and Confirming Authority.) 

Convening of (See Convening Officer.) 

Corps of members of, rules as to • • . 45, 46, 236, 478,630 

Death sentence (See Death ) 

Delegation of powers to confirm, &c (See Delegation.) 

India v ) 

Judge-advocate must be appointed for • • •• 50, 677 

Marines, Royal (q v ) 

(1210) HH 
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Courts -Martial —contd 
General —con id 


46 


Members of, qualification of 
,, ,, rank of 

Offences triable by 
Officers triable by 
Penal servitude, can award 
President of, qualification and rank of 
Proceedings of, form of 
Habeas corpus, writ of, in relation to 
History, early of 
Hours of sitting 
Illegality of proceedings of 
In camera , sittings may be held 
Incidental questions arising at, proceduie on 
India (q v ) 

Insane persons, trial, <5Lc , of (See Lunacy ) 

Interpreter (q v ) 

Judge-advocate (q v ) 

Jurisdiction of, amenibihty of accused to 51 ,623, 632-3 

, excess of, powers of civil courts in case of 3, 135-136, 

US, 145-147, 163-164 
,, in charges of drunkenness 24 4b9 


46, 474-5, 629 
50, 474-5, 630-1 
44, 48, 474-5 
43, 46, 474-5 
44, 474-5 
46, 475-6, 628, 629 
741-761 
142-147 
9-13 
661-2 
64, 65, 476, 564 
51,661 
664 


,, in civil offence 

,, restrictions as to 

235,460 470 471 
special pl< a to 

Mnjoritv of opinions, decision to be b> 

Mandamus , writ of no record of applic ition for, in respect of 
Marines Koyal (q v ) 

Members of— 


14 103 104 459-460, 477 
40 41, 43-45, 68 136 

471 474,476,564-5 632 
53 633, 637 8, 683 745 
663-4, 684 
137 


Absence of, effect of 

Actions against ($ee Actions ) 

Air Force officers as 

Appointed or detailed by convening oiiiccr 


Auxiliary forces, officers of, as 
Cannot be added after arraignment 
Challenge to ( See Objections below 
Chaplains as 

Confirming authorities, ma> not act 
Convening older, notification in of 
Corps of, rules as to 
Criminal proceedings, liability to 
Disqualifications for acting as 46 


52, 663 

475, 476,477 
4b, 49, 50 476, 477 
627-8 
46, 236,630 
52, 663 


476 
482, 684 
46 49 50 476, 627 
45, 46, 50, 477-8, 630 
135 147, 160, 163-164, 679 
47 50, 68, 95,475-6, 477-8 
564, 629, 631,680-1, 742 
Eligibility of 45,46 49 50 68,474-7 629,631,680-1 

Errors of judgment, not liable for 146, 147 

Evidence, duty in regard to 69, 70,' 479 

Field general court-martial, of ( See Field General above ) ’ 
Interpreter, member may act as 56 

Judge-advocate, advice of, to be regarded by 69, 678-9 

Legal minimum 45, 46, 50, 51, 68, 136, 474, 476, 480, 628-9, 

631, 634, 662-3, 680-2 
,, ,, president to be included m calculating 632 

List of to be given to accused 49 f 626, 686 

Naming of, in convening order 46, 50 ! 476 
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Courts - Martial —contd 
Members of— contd 

New 51, 52, 478, 628-9 

,, cannot be added after arraignment 52, 663 

Objections by accused to (See Objections below ) 

Officers under instruction, previous Attendance as, essential 629 
Opinions of, not to be stated 479 

,, ,, to be taken separately (See also Vote below ) 

59, 62, 647, 663-4 

Personal interest in case, disqualified by 47, 50, 629 

Precedence of 49, 657 

Previous court, cannot be members of new court on re-trial 47, 

478, 564, 629 

Privilege of 158-159 

Rank of 16, 50, 474-6, 630-1,681 

Reserve, officers of, as 4b 630 

Responsibility of, for irregular procedure 163-164, 655 

Seating of 49 ( 57 

Swearing of 52, 479-480 634, 664, 682, 762-3 

Terri tonal Army, officers of, as 46, 236, 630 

Unqualified, effect of 136, 143, 476, 564 

Vlew of place, all must be present at 480, 661 

Volunteers (See Auxiliary forces above ) 

Vote, cannot abstain from giving 59, 62, 663—4 

,, must be kept secret (See aUo Opinions above ) 479, 762 

Waiting (See Officers in waiting below ) 

Witness, competent for defence only 46,95,478 666 

,, may be questioned by 55, 56, 57, 102, 650, 670-1 

Memoranda for guidance of officers, &c , in relation to 763-770 

Military courts and, difference between 5 

,, knowledge of court (q v ) 

Misprision by 164 

New, convening*of 51, 52, 53, 628, 636, 637, 662 

Oath (q v ) 

Objections on matters of law, evidence. See , procedure 664 

,, to members, interpreters, charge, &c 51, 52, 53, 

478-9, 633-4, 636, 664-5, 682, 742-4 
Offences in relation to (See also Contempt above ) 

27,451-2,539-541 590-1,710 
Officer, right to claim 32, 41,473 

Officers attending for instruction— 

Accused may not object to 52, 635 

Oath or declaration by 52, 479-480, 635, 762 

Presence when court closed 661 

Officers m waiting at— 

Appomted or detailed by convening officer . 45, 49, 476, 627 

Challenge of, filling vacancies 633-4 

Names given to accused . 626 

Procedure when none available • 51,628, 633 

Vacancies filled by 50, 51, 627—8, 633—4 

Open, rules as to 51, 481, 649, 654, 661, 684 

Opinions of members (See Members above ) 

Order convening, to be produced before . 49, 631 

Orders of, forms of 496, 681-2, 696 

Origin of • 9 

Pardon of offence, when bar to trial by .. .. . * 45, 53, 639 

Pay (q v ) 

(liU) HH 2 
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Courts -Martial— contd 
Penal servitude (q v ) 

Perjury, when triable before 127, 452 

Persons not belonging to H M forces, trial of, by 595-6 

not subject to military law cannot be dealt with by 

2, 7, 136, 147 

,, who have ceased to be subject to military law, trial by 

44, 512, 564-5, 734 

Petition against finding or sentence of 67, 135 

Plea (q v ) 

President (q v ) 

Press, admission of (See Reporters.) 

Private deliberations 51, 480, 661,684 

Privilege of statements, &c , by 158-159 

Procedure, general provisions as to 49-62,478-481,496, 541, 

631-652, 657-665, 682-4, 768-770 
tt injustice to accused by, non-confirmation in 

case of 64, 65, 483 

,, irregular, responsibility for 136, 137, 138, 163-164,655 
Proceedings of— 

Copy of, admissible in evidence .. 81, 572 

,, payment for . 67,538-9,676,686 

,, right of person tried or next-of-km to 67, 538-9 

Custody of 67, 676 

Erasures not allowed in 670, 675 

Evidence, admissible in 81,571-2 

,, inadmissible as, on charge of false evidence 452 

Field general court, form of, in case of . 681-2, 737-740 

Forms of 55, 696, 737-9, 741-761 

Information or advice to court to be entered in 678 

Inspection of 676 

Loss of 676,686 

Memoranda as to * 768-770 

Preservation of, period of, dc 67, 539, 676, 686 

Privilege, questions regarding, to be noted in 98, 675 

Promulgation of (See Finding and Sentence ) 

Questions to be entered, whether answered or not 98 

Recommendation to mercy to be recorded in 62, 480-1, 652, 

684, 759 

Responsibility for .. 55,675 

Review of, by the Judge-Advocate-General 135 

Rules as to entries in, See 55, 62, 98, 652, 675-6, 678, 681-2 
Sentence to be recorded in 62, 652, 756-9 

Signing and dating of 59, 62, 494-5, 648, 649, 652, 653, 

657, 675, 741 

Special reports not to be entered in 62, 675 

Transmission of 59, 62, 67, 649, 652, 653, 657, 663, 676, 686 
Prohibition, writs of, examples of applications in connection 
with . . 138-140 

Prosecutor (q v ) 

Public, open to . .... 51, 661 

Punishment (q v ) 

Re-assembly of, for revision, See , of sentence 63, 481, 483, 

652-4, 656, 685, 759 

Recommendation to mercy (q v ) 

Remand for trial by 35, 38, 469, 472-3, 619, 686 

Reporters, admission of (See Reporters.) 
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Courts -Martial— contd 

Reserve, Army (See Reserve Forces ) 

Revision of finding and sentence (See Finding and Sentence ) 
Right to have (See Officer above, and Soldier below ) 

Rules as to, power of Crown to make . 496-7 

Sentence ( See Finding and Sentence ) 

Service, forfeiture of (See Service ) 

Several accused, trial by one court , procedure 52, 61, 94, 626, 

659,664,682,768 

Ship (q v ) 

Shorthand-writer (q v ) 

Sittings, period of 496, 661-2 

Soldiers’ right to claim trial by 24, 33, 35, 37, 40, 61, 155, 

469,470,472.595,617,621 
Special reports by, to be made in separate document 62, 675 

Summary of evidence (q v ) 

,, punishment bars trial by 40, 44, 45, 53, 470, 471-2, 

473, 639 

Supplementary Reserve (See Reserve Forces ) 

,, ,, of Officers ( See Reserve of Officers ) 

Swearing of persons at (See Members (above). Oath, 
Witness, &c ) 

Territorial Army (q v ) 

Time limit for application for 

,, ,, commencement of trial 


by 


619-620 
44, 45, 53, 114, 564-5 
566, 630- 640 
44, 45, 564-5, 859 
44, 45, 564-5 
684 


677 

684 


,, ,, trial of member of T A 

,, ,, ,, reservist 

Transfer from field general to ordinary 
Trial (q v ) 

Validity of, not affected by invalid appointment of judge- 
advocate 

View place, power of, to 69, 480, 661 

Voting at (See Members above, and Votes ) 

Waiting members (See Officers in waiting, above ) 

Warrant officer (q v \ 

Warrants m relation to ( See Confirming Authority, 

Convening Officer and Warrants ) 

Witness (q v ) 

Power of, to call 57, 102, 647, 666-7, 671 


,, ,, ,, question ■>" 

Cowardice, offences of 
Creditor of soldier, restrictions on 
Crescent used for Red Cross by Mahommcdaiis 

Crimes. ( See Offences, and under each Offence 

Criminal Evidence Act, 1898 

Criminal Justice Administration Act, 1914 

Criminal Law 

Liability of officers and soldiers to 
Text-books on 

Criminal Law Amendment Acts 
Criminal Proceedings, liability of officers to, 
excess of jurisdiction 
Criminal Responsibility. 

Accidents, in relation to 
Assisting in offence 
Attempting to commit offence 


56, 57, 102, 670-1 
15, 427, 704, 715 
241, 554-5, 877 
304 

I 

94, 563, 665, 667-8 
95 


1, 103, 241, 460, 567 
104 

95, 114, 668 
for acting in 
3, 135, 160-164, 414 

109-110 

107 

108 
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Criminal Responsibility —contd 
Common intent, in relation to 
Compulsion, in relation to 
Consent, in relation to 
Drunkenness, in relation to 
Force, for use of 

Homicide, for, where no legal excuse 

Ignorance, m relation to 

Innocent agent, act done through, lor 

Insanity, in relation to 

Instigation of offence, for 

Knowledge of intended offence, in )elation to 

Necessity 

Negligence 

Omission, acts of, m case of 
Parties to offence, of 

Criminals pardoned conditionally on enlisting 
Cross-examination (See Witness ) 
Crown. (See also King ) 

Actions, civil, against 
Army in peace, statutory power to govern 
,, war, prerogative power of 
Officers subject to will of 
Powers of, in relation to articles of wai 


107 

106 

109, 116, 114, 115 
25, 26, 106 
110 
115-116 
106 
107 

88, 105 , 542 

107 

108 
106 

10b, 110, 117 
112 
106 
172, 175 


15b 

11-14, 175, 179 
b, 11, 13, 14, 150 
141, 142 
b 12-14, 30, 150, 496 

,, ,, billeting and impressment in emer¬ 
gency 206, 522, 530 

,, ,, discharge of soldiers 137,217,500,513 

,, ,, dismissal of officers 137 141,142 

,, , Marines, vested in Admiralty 584-5,587 

,, militia (old) 192-4 

to make regulations as to command 194, 497 

,, rules of procedure 496-7, 58^ 

Proclamation of martial law in a colony by the 4 

Purveyance, right of 1 b6, 203, 207 

Rates, exemption from 243 

Servants of (See Servants, public ) 

Cruelty 

Disgraceful conduct involving 24, 444-5, 708, 725 

To animals . 26, 448, 709 

Currency, British, equivalent in India and colonies 574 

Custody. 

Civil- 

Definition of 494 

Deserters and absentees in 543, 545, 559 

Fscape from 129 

Military convict, detention in or transfer to 490 

,, prisoner or soldier undergoing detention, detention 

in or transfer to 493 

Court-martial, custody of accused at 51,668 

Illegal, habeas corpus in relation to 142-147 

Insane persons, of, during H M 's pleasure 542-3, 657 

Interim, in case of military convict 490 

,, ,, ,, prisoner or soldier undergoing 

detention f 493 

Interrogation of persons in , , 9? 

Military 

Arrest (q v ) 

Authorities for ordering ,, .. , ( , 31,467 
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Custody — contd 
Military— contd 

Between two periods of imprisonment. See . 466 

Charge report, absence of, may not invalidate 155, 468 

Civil custody, transfer to, from 490 

Confinement (q v ) 

Detention, sentence of, may be undergone in 66, 491 

Escape from, or attempting to 26, 34, 447, 466, 708, 72b-7 

,, ,, permitting 26, 34, 109, 445-6, 708, 726 

Form of order for removal of deserter or absentee in 786 

Illegal, habeas corpus in relation to 142-147 

Imprisonment, sentence of, may be undergone in 66, 491 

Meaning of . 31,467-8 

Military convict may be kept temporarily in 490 

,, prisoner may be kept temporarily in 493 

N C Os in 33 

Not illegal through informality 143, 575-6 

Offences in relation to persons in 26, 34, 109, 445-7, 708, 719, 

726-7 

,, while in 18, 435, 706 719 

Officers in 31,467 

Periods m, reckoning for purpose of maximum mpnson- 

ment, &c . 46b 

Provost marshal's powers regarding 41, 499 

Receiving and keeping in 34 467-8 

Release from 32, 33, 47, 467-8, 472, 487, 61b 

,, improper, from 26, 34, 445-6, 708, 726 

Removal of persons under sentence m 490, 49 1 ,493 

Rules as to taking into 31—35, 467-9 

Ship, on board, provisions as to 490, 493, 576, 819-820 

Soldiers in 33,467—8 

,, ,, on line of march, temporary confinement in 

civil prisons and lock-ups of 33, 543, 784 

Naval, when officers and soldiers may be ordered into, 819 

Pay, forfeiture of, while in 39, 40, 547, 549 

Retention in, before trial, report on necessity of 467, 616 

,, until charge disposed of 33, 38 

Unnecessary retention in 446-7, 467-8, 616, 708 

,, ,, ,, ,, civil proceed mgs for 144—145, 151—152 

Validity of 143, 575-6 

Violence to custodian 18, 435, 706, 719 

Warrant authorising retention m 143, 572, 575-6 

Custom of the Service 65, 222, 4 35, 451, 461,467, 575, 686, 

693—4, 696, 838, 860 

Cyprus, included in term Colony in Army Act 602 


D 

Damage 

Amount of, calculation of, and evidence as to 449, 550 

Civil claims for, military tribunals not to be used for enforcing 549 
Compensation for, stoppages of pay 40, 104,472, 546-550, 624-5 

701—2, 757, 758 

" Occasioned by, '* meaning of 546 

To equipments, &c (See Equipments ) 

To property (See Property.) 

To public or regimental goods 442-3, 707 

Damages. „ 

Actions for, against soldiers * 554-o 
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Damages —con id 

Actions for, in respect of excess, &c , of jurisdiction 135-136, 

147-160, 164, 679 

,, ,, transport accidents 156-157 

,, public servants, against 156-157 

,, tender of amends 164, 574-5 

,, time limit for bringing 164, 574-5 

,, what courts competent to tiy 164, 574-5 

Barrack (q v ) 

Dangerous Driving ( See Driving ) 

Dates, commencement and expiration of Army Act , « 416-7 

,, insertion of, in charge 437, 701 

Day, reckoning of, for purposes of stoppages 548*9, 551, 697 

Dead 

Burial of (See Burial ) 

Protection of 305 

Statements by, before decease (See Evidence ) 

Treatment of bodies and property 305 

Deaf and Dumb, as witnesses 95 

Death ( See also Regimental Debts ) 

Acceleration of 115 

Certificate or register of, forgery of 125, 132 

Force, from use of ( See Force ) 

Funeral expenses 872, 883 

Homicide (q v ) 

Justlhcation and responsibility for causing 110, 111, 112, 115—117 
Neglect or omission to pcrfuim duty, through 112 

Negligence, through 110, 117 

Punishment, excessive or illegal, through 160-161, 164 

Sentence of, active service, on ( see Offences below) 

,, articles of war, punishment under, by 30, 496 

,, colonies, in, approval by Governor, when 

required 65, 482 

,, communication of, to accused 62, 762, 795 

,, commutation of 485 

,, confirmation of 63, 481, 684-5 

,, courts-martial, district, cannot award 44, 104, 474 

,, ,, field general, verdict must be 

unanimous 68, 477, 684 

,, ,, general, two-thirds majority 

necessary 62 475 

,, execution of, responsibility for 66, 163-164 

,, India, approval by Governor-General, when 

inquired 65, 482 

,, martial law, under 146 

,, offences m relation to enemy punishable by 15, 426-7 

,, ,, punishable by 15, 16, 29, 127, 426-9, 431-2, 

437 460 

,, ,, ,, on active sconce by 15, 20, 65, 

426*429, 437, 482 

f , plea of guilty not accepted if liable to 54, 638, 683 

Violence, by, in prison or detention barrack in India 545, 692-3 
Death Duties, provisions as to 243, 872, 876 

Debts, prisoners of war, retention of, until they have paid 290 

„ private, of sold lers 241,552, 554-5 

„ regimental (q v ) 

„ securities for, official documents as 


160-161, 164 

below) 

der, by 30, 496 

Governor, when 

65, 482 
62, 762, 795 
485 

63, 481 , 684-5 
t award 44, 104, 474 
verdict must be 

68, 477, 684 
-thirds majority 

62 475 
66, 163-164 


. 562-3 
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55, 95, 479-480 


470 


172, 175 

497-8, 688-9 
86 
84, 85 
552-3 709 

\v ar 687—8 

5, 669, 762-3 
762 -1 
5, 682, 762-3 
603, 604 
451-2, 710 

669, 68 9 , 763 
470, 61/ 
497, 687 
473,617 ol8 
272-3 


Debtors, released conditionally on enlisting 

Declaration 

Court of inquiry, of 
Deceased persons, of, when evidence 
Dying, when evidence 

False 127, 449-450, 

Members of court of inquiry, on recovered prisoners of 
Solemn, in lieu of oath—- 

Forms of 6 j 

Interpreter or shorthand writer 

Members or officers of courts-martial 52, 479-480, 61 
" Oath," included in expression 
Refusal to make, or take oath 
Witnesses, by — 

Before C M 
,, CO 

,, court of inquiry 
,, in\ estigating oificer 
War, of 

Declarations (International) 

Hague (q v ) 

Present position of 
St Petersburg (q v ) 

When binding 

Decoration 
Definition of 

Disposal of medals, &c , on death 
Evidence as to, on conviction 
False representation is to entitlement to 
Forfeituie of 443, 445, 

,, present powers of C M regarding 
Good conduct badges, forfeiture of 443, 445, 

Loss of, by neglect, not an offence 
,, &c , stoppage of pay 
Making away with 
Purchasing, &c , from soldier 
Unauthorised wearing of, or supply of 

Deductions from Pay (See Pay ) 

Defence 

Accused (j v ) 

Address for 54, 56, 60, 637, 643—6, 650, 659, 671, 675, 683, 751 
Counsel (q v ) 

Defend mg officer, appointment, dut.es and nghttof ^46. 49. 51, 


270, 271,272 
272 
602 

875 886-7 
649-50 
563 

464, 406 <V2 l 
466 

466, 758 823 
449 
547 

26,448-9 709 
561-3 
459, 563 


Form of proceedings relating to 
Insanity, of (See Lunacy ) 
Preparation of, accused’s rights 


749-752 


48 49,55,71 78 625,642,644, 
662, 672, 679, 683, 686 

’ a “' r “ ” 55-57 , 60 , 63W«; KS 

,, when accused only witness to facts 56, 643-5 

accused pleads “guilty ” 54, 6 ^ 1 '^ 

,, witnesses are called o/, 

" 48 49 52, 53, 55, 56, 59 60, 94, 102, 471, 478-9, 

' 616, 625, 642, 657-8, 672-5, 679,682,683,686,750 


Rights of 
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Defence Force, 1921 , 179 

Defence of the Realm Acts, 1914-15 20b 

Defending Officer {See Defence ) 

Deferred Pay ( See Pay*) 


Definitions and Explanations of Terms 


Absence without leave 19 

Accessory before or after the fact 108 

Active list 578 

Active service, on 599-600 

Admiralty 587 

Airman 604 

Appoint 505 

Armed forces 275—6 

Army 275 

Army Act 1, 696 

Army reserve iorcL 840 

Army service 501 

Arraignment 52, 62b 

Arson 127 

Assault 11 l 

Attach 505 

Attorney general 899 

Auxiliary forces b02 

Bailee 119 

Barrack damage 547-8 

Battalion b02 

Beyond the seas 603 606 

Bigamy 128 

Blockade 290 

British Islands 605 

Burglary 122-123 

Carnal knowledge 113 

Carriage 208, b04 

Cartel 323 


Certified copy 
Certiorari , writ of 
Charge 

Charged with care of 
Chief officer of police 
Colony 

Command, lawful 
Commander - m -ch lef 
Commanding officer 


,, ,, of a corps or portion of corps 

Common law 
Commutation of sentence 


b50—1 
140-141 
4b8 623 
443 

523 4, 906 
602, 605 
18, 434 
601 

221-2, 432, 440, 442, 451, 462, 468, 472, 
478, 594, 596, b93-4 
68b 
2 


486 


Competent military authority ( q v ) 

Conspiracy 128-9 

Constable . * .. 604 

Coips. 602, 605 

County borough council 865 

County Court Judge 604 

County for purposes of T R F Act .. 864, 866 

Court, civil 603, 665 

,, of law 604 

,, ,, summary jurisdiction 604,606 
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Definitions and Explanations of Terms — contd 
Court, superior 
,, supreme 
Custody, civil 
,, military 

Decoration 
Defending officer 
Desertion 

,, attempted 

Detention barrack 
Discharge with disgrace 
Document 

,, false 

,, public 

Dwelling-house 
Embezzlement 
Enemy 

Evidence, direct and indirect 
,, hearsay 

, , rules of 

Exemplary manner, service in 

Extortion 

False documents 

,, pretences, obtaining by 

Feign disease, <£c 
Foreign agent 
,, country 

Forgery 

Fraudulent conversion 

M misapplication 

Friend of accused 
Government printer 
Governor 

Governor-General (India) 

Habeas Corpus, writ of 

Homicide 

Horse 

House, breaking and entering 
India 

p , British 
„ native of 
Indian military law 
Insurrection 
Intimidate 
Invasion 
Judicial notice 
Justice of the Peace 
Land 

Lawful command 

Lord Lieutenant of Ireland 

Malicious injury 

Malinger 

Man 

Mandamus , writ of 
Manslaughter 

Martial law • 

Menaces, demanding with 


603 
603 
494 
31, 467-8 
602 
672 
19 
438 
494 
455, 854 
900 
125 
80 
123 

22, 120 
. 602 
81 
84 
69 
566 
122 
125 

. 121 
444 

902 
603, 606 
125 

120-121 

22 

672 

569 

603 

603 
142-143 

115 

604 

i oa 

602, 605 
602 
602 
590 
252, 253 
249 
.. 324 

72 

.. 514 

865 
18, 434 
601 
127 


587, 


840,864 

137 

116-117 

4 

. 122 
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Definitions and Explanations of Terms— contd 
Military convict 

. 494 

custody 

31, 467-8 

law 

1 

,, (Indian) 

590 

prison 

494, 587 

prisoner 

494 

reward 

602, 605 

Misdemeanour 

603 

Mitigation 

486 

Model 

900 

Month 

604, 697 

Munitions of war 

900 

Murder 

110 

Mutiny 

15 16 

Night 

122, 123, 124 

Non-commissioned officer 

601 

Oath 

603, 604 

Occupation of enemy territory 

324 

Offence under Official Secrets \rls 

900 

Office under His Majesty 

900 

Officer 

577-8, 601,604-5 

,, (for purposes of Regimental Debts Act) 

879 

t , superior 

433, 601 

,, who investigated charge 

478 

Out-pensioners of Chelsea Hospital 

840 

Ov erseer 

865 

44 Owner'' of property 

118 

Pass 

322 

Pay, ordinary 

54 > 548 

Pecuniary or proprietary interest 

86 

Perjury 

126 

Permit 

322 

Personal interest 

629 

Personation 

127 

Plant 

828 

Plea to jurisdiction 

53 

Police authority 

206, 604 

Post 

427, 430 

Posting 

o05 

Prescribed 

603, 840, 864, 880 

Prison, civil 

495 

,, military 

494, 587 

,, penal servitude 

495 

Prohibited place 

.. 897-8 

Prohibition, writ ot 

138 

Proper military authority 

696 

Public building 

523 

Purporting 

.. 570 

Railroad 

828 

Railway 

.. 831 

Rape 

113 

Receiving 

22, 124 

Regimental 

602 

Regular forces 

601, 605 

Remission of sentence 

486 

Reserve 

518 
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Definitions and Explanations of Terms —con id 
Reserve forces 
Riot 
Robbery 
Route 
Ruse 

Safe-conduct 

Safeguard 

Secretary of State 

Sedition 

Sketch 

Sodomy 

Soldier 

Spy 

Station beyond the seas 

Statute law 

Stealing 

Summary Jurisdiction Acts 
Superintendent of police 
Superior military authority 
Swear 
Telegram 

Territory (invasion) 

Theft 

Traffic 

Transfer 

Unit 

United Kingdom 
Unlawful assembly 
War crime 
Watchword 
Wireless telegraphy 
Year 

Defraud, conspiring to 


601 
250, 252 
122 
205 
293 
322 
323, 431 
601 
16 
900 
115 

578,601,605 

296 

603 
2 

22, 118-9 
603, 606 
900 
488 
603, 604 
903 
278 
22, 118-9 
831 
505 
221 
605 

249-50, 252 
340 
430 
903 

604 

124, 129, 131 


Delegation £ ^ 

Army Council's powers regarding deductions of pay for mam- 
tenance and affiliation orders , 

Commanding officer’s powers to award minor punishments^and ^ 

fines * * * 

Courts-martial— 

District, of power to convene and confirm 


General, of power to convene and confirm 


43, 62, 63, 474-5, 
481, 537-8, 584, 793 
43, 63, 474, 481, 
535-7, 584, 792-3 

Power to make orders under Army Act 

Reserve Forces Act, 1882 bjs 

* * " T R F Act 860 

Powers of officers, of 575 ' 6961 

Departments cormected with Army, not corps within meaning ' ^ 

of A A * 274 

Deportation of aliens 07 

Depositions, admissibility of, as evidence r / * 

Deputy Lieutenant. (See under Lieutenants of Counties ) 

Descriptive Return of Deserter ^ 570 

Admissibility as evidence 559-560’. 570 i 609 

Sending and form of 
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Deserter (See also Desertion ) 

Apprehended, no court of inquiry held on 
Apprehension of 

,, ,, evidence as to 

,, ,, neglecting to cause 


iQO 

559-560 
569-571 
21,440, 707 


Acquittal on charge of, 
Active service, on 


Assisting a 21,440, 558, 706-7, 721,836 

Court of inquiry regarding 441,497-8, 688-9 

,, ,, summary jurisdiction, power of, regarding 559—560 

Custody of 543, 545, 559 

Descriptive Return (q v ) 

Falsely pretending to be 438, 450-1,558, 710, 729 

Form of order for removal in military custody 786 

From the enemy, treatment of 279, 283 

Kit (q v ) 

Marines, Royal, from 587 

Regimental debts 878,887-9,893 

Remand of, by civil court 559-560 

Return of, after being ‘‘struck oft " power of C O 498 

Surrender of, evidence as to 569-571 

Surrendered, no court of inquiry held on , 498 

,, power of police regard ing 560 

Transfer of 214,507 

Desertion 

Absence without leave, and, difference between 19—20 

,, ,, ,, conviction for, on charge of desertion 

or attempted desertion 20, 26, 58, 438, 
441,484 566, 649 

,, ,, ,, power of C O to deal with, as 498 

Acquittal on charge of, bars trial for absence without leave 564 

Active service, on 20, 437-8, 566, 706 

Assisting or conniving at 21, 440, 558, 706-7, 721,836 

Attempted, conviction of, on charge of desertion and vice 

versa 20,71,438,484 

,, offence of 20, 437-8, 706, 720 

Charge-sheets, separate, when necessary 438 

Confession of, procedure on 213, 498-9, 502, 506, 547, 549, 

559-560, 692 

,, ,, to police 560 

Court of inquiry, effect of record of declaration of, as con¬ 
viction for desertion 497 

Dates, proof of 437 

Death, formerly punishable b> 7, 11-13, 173, 195 

Distance or length of absence not a criterion 19 

Doubtful cases, finding m 20 

Draft leave, overstaying 438 

Drunkenness, absence caused by 26 

Embarkation, when under orders for 19-20, 437-8, 720 

Evasion of special duty is 19-21, 437-8 

Evidence of . 19-20, 88. 437-8, 658 

False statement as to being guilty of 438, 450-1,558, 710, 729 
Finding, special, on charge of 20, 26, 58, 438, 484, 649, 658, 753 
Forfeiture of previous service for 20, 212-13, 235, 498-9, 502-3, 

543 

Forms of charges 706, 720 

Fraudulent enlistment, previous conviction for, may reckon 

as desertion and vice versd . 437—8 

,, ,, when chargeable as 21 

Furlough, by soldier while on 20, 438, 576 


497 

437 

7, 11-13, 173, 195 
>n 19 

20 

438 
26 

19-20, 437-8, 720 
19-21, 437-8 
19-20, 88. 437-8, 658 
438, 450-1,558, 710. 729 
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Desertion —contd 

General service, liability to, for 
Inducing 

Insanity of accused at time of 
Intention, evidence of 
Kit (q v ) 

Neglecting to prevent, or notify C O , regarding 
Non-effective account of deserter 
Offence of, what constitutes 
Pay stopped during 
Procuring, persuading, &c 
Punishment for 

second offence 


213 214, 506-7 
20, 437, 558, 706, 836 
503,543, 549 
19-20, 437 


21, 440, 707 
888-9 
19-20, 437-8 
19, 498-9, 543, 547-9 
20, 437 558, 706, 721 

20, 173, 195, 212-14, 437-8, 506-7 

437-8 

Recruit absconding before attestation not chargeable with 504 

Regimental Debts Act, application of, in case of 878, 887-9, 893 
Reserve, Army 

Several charges of, at same time 
Summary disposal of, as absence without lea\e 
Surrendering after 
Territorial Army 

Trial for, after ceasing to be under military law 
,, corps of accused for purposes of 
,, time limit for, after offence 


23 5-6 
437 
438, 498 
20 560, 569-o71 
215.857 S59 
44, 564-5 
437 

44,15 564-5,566 


40 67 68,476-7 620 680, 694 

221 


Detachment 

Commanding officer of power of 
Discipline of 

Detention. 

Airmen undergoing, in military detention, barracks, discipline 

of 816-17 

Army Educational Corps instructors, in cases of 594-5 

Barrack— 

Active service, establishment, &c , of, on 544-5 

Air Force, committal to 494, 817 

Colonial, removal of prisoners or soldiers to or from 491-3, 694-6 
Commander-in-chief’s power as to, on active service 544-5 

Committal to 491-3, 654, 691 

,, ,, during suspension of sentence 487—8 

,, power to defer, pending suspension of sentence 487 


Confinement in 
Definition 

Establishment and regulation of 
Forms of commitment to 

,, ,, release or removal from 

General provisions as to 
Imprisonment, serving sentence of, in 
India, in 

Removals to or from, m U K and abroad 


33, 66, 491,620 
494 
543-4 
774-9,785-6 
780-5 

66, 491-3, 543-5 
66, 491 
543—5 

491-3, 495, 542-3, 
691,694-6 
543-4 
493,495 


Rules as to, power to make 
Transfer to, or from 
Barrack, Branch— 

Confinement in 

Soldiers may be confined in, while awaiting trial 
Channel Islands, sentences of, in 
Colony, sentences of. in 66 ’ 67 ia \q’arr 

Commanding officer's power to award summarily 38 39 466 , 

469, 471,620—I 


33, 66, 626 
33 
598-9 
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Detention— con id 

Commutation of 214, 465, 486, 488, 495 

Contempt of court, punishable by . 27, 451 

Day, how calculated, for purposes of stoppages 551 

Discharge with ignominy cannot accompany sentence of 29 

Foreign countries, sentences passed in 66, 492, 695 

Forms of orders, power to make rules as to 496 

Guard detention room, temporary confinement m 33, 620 

Hours, when to be awarded m 471,620 

Imprisonment, commutation of, to 29, 463, 486, 495 

India, sentences in 66, 67, 492-3, 543-5,695 

Isle of Man, sentences of, in 598-9 

Lunacy of soldier undergoing 542-3 

Month's, means calendar month 604, 697 

N C O sentenced to, deemed to be reduced to ranks 29, 594-5 

Object of . 29 

Pay stopped during 39, 486, 547-9, 551,620 

Periods of, reckoned as service 213, 502 

,, ,, reckoning of, for purpose of maximum 466 

Place where served 66, 67, 491-3 

Rooms, barrack detention, confinement in 33, 66 

Rules as to award of 29, 464, 466, 469, 471, 487, 495, 594-5, 

620 

Sentence of, award of, while under suspension of sentence 487 

date of commencement 67, 486, 487-8, 494-5, 620, 

652 

exceeding 12 months, served in United Kingdom 492-3 
execution of 66 67,491-5,598-9 

maximum which may be imposed by C M 463, 466, 

487, 495 

maximum which may be imposed by C O 39, 469,471 
may not be carried out in a prison 66, 491 

suspension of 65, 66, 487-8, 795-808 

Severity of 544 

Ship, H M's , award of, when on board 821,823 

Soldier undergoing— 

Abroad, may be sent, for service 491-2, 782 

Air Force detention barrack personnel, powers of, over 817 

Commitment of 491-3, 654, 691 

Custody, interim, of 493, 690 

,, military, delivery into 493 

Escape of 447 

Forms of orders relating to 774-786 

Hospital, &c , removal to 494 

Insanity of 542-3 

Military law, application to, until completion of sentence 

491. 565 

Release of 487,493-4,495, 692 

Removal of ( See Prisoner, Military, removal of ) 

Rules as to punishment, &c , of 543-5 

Ship, on board, restraint and custody of 493, 576 

United Kingdom, provisions as to sentences of, in 66, 491-3 

Warrants for 572, 575-6 

Devastation, general, when permissible 339 


Diplomatic Agents. 

In occupied territory 
Of neutral powers, in a siege 


352 

291-2 
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Directors of Companies , restrictions on officers being 
Discharge. 

Abroad, conveyance home in case of 
Army Council, powers with regard to 
Care of soldiers after, duty of county associations 
Certificate of, illegal possession of 
,, service given on 
Competent military authority, by order of 
Confirmation of 

Conveyance home or to place of attestation, on 
Crown's power to dispense with services of soldier 


244 


Date of taking effect 
Delay m 

Disgrace, with, enlistment after 
,, ,, meaning of 

Evidence of 
False statement as to 
Felony, 


218,511 
512-3 
848 
563 

217, 226, 513 

217, 513 
513 

218, 511 
137, 217, 500, 

513 
513 
513 

28, 218-19, 454-5, 712, 729 
455, 854 
568 

450-1, 710 


on account of conviction for, enlistment after 

218-19,454-5 

Ignominy, with, cannot accompany sentence of detention 

29 

,, ,, date of effect 465,513 

,, ,, enlistment after 28, 218-19, 454-5, 729, 734, 853—4 

,, ,, m addition to penal servitude or imprison¬ 
ment 463 

,, ,, power of court-martial to sentence to 463, 513 

,, ,, remission of, if imprisonment commuted 

to detention 
Lunatic soldiers, disposal of, on 
Marines, Royal (q v ) 

Misconduct, for, enlistment after 


29 

218, 512-3 
28, 218-19, 454-5, 712, 729 


Penal servitude, on account of sentence of, enlistment after 


Persons not duly attested or re-engaged 
Premature, to take up civil employment 
Purchase of, within three months of enlistment 
Regulations as to 
Reserve, Army, certificates 

Right of soldier to, after prolongation of service 
„ ,, on completion of term 

ti where continuing in service after 

years 

„ ,, ,, illegality, &c , in attestation 

## ,, ,, serving without attestation 

„ ,, ,, state of war exists .. 

Sentence not affected by 
Service, reckoning of, for. (Stf* Service ) 

Supplementary Reserve . * 229, 230 

Territorial Army • 235, 236, 852-3 

Theft, in consequence of conviction for . . 455 

Trial after, limit of time for • • 44, 564-5 

Disciplinary Regulations and Orders. 

Army Navy and Air Force acting together, relations between, 

. 42,596-7,809-810,813-7 

At tachm ents of Army and Air Force personnel 42, 588, 810-13 


218-19, 
454-5 

216, 517 
218 

215, 504 

217, 513 
226 
509 
511 

21 

211, 508 

216, 517 
216, 517 

212, 509-10 
489,491,565 



966 


[Refiremss on pages 418 to 610 are to the Army Act, and references on 
pages 611/o 786 to the Rules of Procedure ] 


Discipline, Military, 

Air Force, Army and Navy acting together, l^'Sionsa^to ^42 

,, members of, attached to Army, provisions ff} 0 * 2 '?® 5 , 

5 78, 579, 580, 588-590, 8I0--J 

, officers and soldiers attached to, provisions as to 42 

538-590, 810-1 i 

Army Act, explanation of provisions of, as to 2, 15-30, 42, 416-7, 

426 

Civil courts, jurisdiction of, on questions as to 135-136, 152-156 
Conduct to prejudice of (q v ) 

Maintenance of 18, 60-62, 104, 112, 416 

Navy, officers and petty officers of, attached to Army, pro¬ 
visions as to 42, 596-7, 809-810 

Necessities of, suspension of rules of procedure on grounds of 679, 686 
Ship, on board (See Ship ) 

Unit for purposes of 221 

Disclosures, injurious. (See also Military Information), 

457, 713 

Disease. 

Concealment of 436 

Contagious, intentional spread of, m war 271, 280 

Feigning, producing, or aggravating 24 443-4, 558-9, 707, 723-4 
Venereal 436, 444 


Disgraceful Conduct. 

Forms of charges 
Offences and penalties 


707-8, 722-5 
24, 115, 442-5 


Disguise at Night 
Disloyal Words, use of 


124, 132 
456, 712 


Dismissal 

Army Educational Corps instructors, of 
Charge (q v ) 

Confirmation of sentence of 
Effect of sentence of 
Enlistment after 
Navy, from (See Navy ) 

Officer, power of Crown regarding 
,, punishment of, by 
Sentence not affected by 

,, of, date of effect of 
Territorial Army, member of 
Trial after, time limit for 
Volunteer 

Warrant officer, power of C -M to order 


. 594-5 

63, 789, 791 
465 

28, 218-19, 454-5 

137, 141 
462, 465, 561 
489,491,565 
465,565,654 
29, 593 
44,564-5 
29, 593 
465, 593 


Disobedience to Lawful Command. 

Charges of, framing 

Civilians, orders to soldiers employed under 
Definition of “lawful command'* 

Degrees of 

Elements of offence of 
Graver offence of, elements of 
Hesitation or delay may constitute 


Illegal or impossible commands 
Less offence of 
Mutiny (q i/J. 


17, 706, 719 
435 
18, 434 
17 

17-18, 434 
17-18, 434-5 
17-18 


18, 152-154, 434-5, 444 
. 17,26,434-5 
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Disobedience to Lawful Command —contd 
Religious scruples no excuse for 

Superior officer, to 17-18 434-5 

Disorderly Houses Act 

District Court -Martial {See Courts-Martial ) 
Disturbances of the Peace. (See Riot ) 

Doctors. 

Communications to, not privileged 
Expert evidence by 

Documentary Evidence Acts 


18, 434 
706, 719 
577 


98 

88 

81 


Documents. 

Admissibility of, may depend on time of possession 78 

Air force, admissibility as evidence 569 

Army Act, provision in, as to proof of and of contents of "81,88, 

567-571 

Attestation of, when required to be proved 79 

Copies of 79-81, 88, 157, 158, 568-571,652 

Defacement or alteration of, fraudulent 27, 449, 709 728 

Definition of (Official Secrets Acts) 900 

Evidence of 69, 79-81, 87, 88, 97, 98, 102, 157-158 567-572, 

643, 649-650 

Execution, proof of 79 

False, meaning of 125 

Falsifying official 26, 27, 449-450, 709, 727—8 

Forging, uttering. See 
Forwarded to president of C -M 

,, with application for C -M 

Identity of persons named in, evidence as to 
Improper possession of, regarding pay, 
gratuities, See 

Issued by military authorities, amendment of 
,, ,, unauthorised person 

Letters, proof of receipt of 
Making away with, with intent to defraud 
Memoranda on forms and 

Offences relating to, under Official Sccitts Acts 
Omissions in, fraudulent 
Primary evidence of 
Private, proved by production 
> f secondary evidence of 
Privilege of, from disclosure 
Production of, by prosecutor 

,, refusal by witness 

,, rules as to - 

verbal request for, may be disregarded 
Public and private, distinction between 


125-126, 132, 734 
627 
38, 794 
570, 572, 650 
pensions, 

562-3 
576 
576 
80, 839 
449, 709,728 
769 
901 

26, 27, 449, 710 
79, 80 
79, 80 
79,80 

97, 157-158, 541, 665, 688 
59, 643 

27, 79, 96, 451,539-540, 710 
97, 98, 157-158, 541, 570, 665 

667 
79 


copies of, when admissible 80, 81,88, 568-571 

Documentary Evidence Acts, provisions of, as to 


proof of 
f t forgery of 

,, hearsay evidence, application of rule of, to 
,, meaning of 

,, proof of , , 

statements in, when admissible as evidence 

Secondary evidence of 
Signing in blank 


81 

125, 132 
87, 88 
80 

80,81 
87, 88 
79, 80 
450, 710 
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Documents —contd 
Suppression of 
Witness as to 

Dog Stealing 
Dominions 

Adoption of Army Act by 

Forces of the, raising, government, dec , of 

Driving 

Negligent, See , actions for damages for 
Unauthorised 


27, 449, 709 
79, 80. 568, 570 
121 


239 
.. 239 


156-157 

157 


Drugs 

Intoxication by 

Supplying to soldiers, to render unfit for service 

Drunkenness. 

Accused not to be brought up while drunk 
Active service, on 
Aggravated offence of 
Alcoholism (i q v ) 

Charge for, framing of 

C O , must deal with, in certain cases 24,39, 

,, powers of, to deal with summarily 24 


commander’s powers to deal with 
trial by, for 


24, 25, 


25, 38, 40, 445, 


24 


Company, See 
Court-martial 
Drugs, produced by 
Duty, after being warned for 
,, on 

,, unfit for, on account of 
,, when not warned for 
Evidence as to circumstances 
Fine for 

Forms of charges for 

Intention to commit an offence, in relation to 
Line of march, on 
N C O , of 

Offence of, under Army Act 
Offences during, responsibility for 
Officer to be tried for 
On post 

Opium, intoxication by, included m 
Parade, failure to appear at, owing to 
Previous convictions for 
Punishment for 
Sentinel drunk on post 
Ship, H M ’s , on board 

Witnesses to state reasons for their opinion as to 
Duelling, offence and punishment of 

Duke of York's Royal Military School 


25, 26, 

15, 


25, 38, 40, 


24, 106 
558-9 

36 

24,445,469 726 
24, 25 

24, 701 
469,470,471, 618 
, 38, 39, 469-471, 
594, 618, 823 
35, 40, 470 
24, 25, 445, 469 

24, 106 
24, 469, 726 

431, 445, 469, 726 

24, 25, 469 

25 

25, 445 
466, 469-471,823 

708, 726 

25, 26, 106 

25 

, 39, 470, 471, 594 
24, 445, 708, 726 
106,433,441, 456 
24, 442 
429-431, 701, 705 
24 
442 
24, 469 
445, 466, 469-471 
15, 429-431,705 
823 
445 

457-8, 713 
236 


Duty (See also Regimental Debts ) 

Death 

Estate 

Licence duty for soldier servants, exemption from 

Dwelling House (See House ) 

Dying Declaration (See Evidence ) 


243,872, 876 
243 
243 
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E 


Earl Marshal, office of 

Education establishments in occupied territory 

Effects of Officers and Soldiers (See Regimental Debts ) 

Elections (See Parliament ) 


7-9 

329 


Embezzlement 
Evidence of 


JU v iUVWW v* ' w J ^ 

Fraudulent misapplication, con\iction of, on charge of 

. 11 o ■» a * r» A A 


76, 83, 120 


embezz lemen t 
Mean mg of term 

Military offence, when to be treated as 
Money, meaning of 

Person subject to military law, property, &c , of 
Prevention of, officers' responsibility for 
Public servants, by 
Punishments for 
Receiving property embezzled 
Regimental or public money or goods, of 


23,443, 444, 484 
22, 120 
21 , 22 
443 

2!, 22, 444, 707 
23, 443 
120, 131 
22, 131,442-5 
124, 444, 708 
21,22, 442-5, 707, 708, 
722, 725 
499-500 
120 


Restitution of property embezzled 
Servant, definition of 

Theft, conviction of embezzlement on charge of, and vtce 

ver s& 23, 71, 120, 443, 444, 483-4 

Embodiment and disembodiment of T ,A (S*£ Territorial 
Army ) 

Emergency Powers Act, 1920 

Provisions of 248, 906-7 

Regulations under, employment of troops in connection with 248 
Emergency, Requisition of (See Impressment ) 


Enemy 

Active service, in relation to 
Aiding 

Alien, action for damages by 
Correspondence with 
Harbouring, &c , an 
Intelligence to, giving 

offences under Official Secrets Acts 

Intercourse with 
Meaning of, m Army Act 
Misbehaviour before 
Offences in relation to 
Property (See Property ) 

Reservists, detention of ... 

Rioters, &c , when treated as 
Subjects, expulsion or detention of 
Territory, occupation of (See Occupation ) 
Treachery (q v ) 

Engineers, Royal 
Composition of 
Fortress Coy . Hong Kong 

Enlistment. 

Abroad 

Affirmation in lieu of oath 


15 


599-600 

128.427.704 
145 

427, 428, 704 
427, 704 

427.428.704 
896-7, 902 
3, 305-323 

602 

,427 704,715 
15, 426-8, 704 

274 

. 2, 602 
. .. 273—4 


220,228,231 
. 240 


219 

504 
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Enlistment —con id 

Aliens, regulations, &c , as to 
Apprentices, of 

Army Act, general provisions of, as to 
Army Council's powers as to terms of 
Army Reserve ( See Reserve Forces ) 

Attestation on (q v ) 

Auxiliary forces 
Bounties on 

Boys, of 211, 

Character, false statement as to, on 
Colonies, m 

Competent military authority for purposes of 
Completed by attestation 
Contract, nature of 
Corps, appointment of boys to 
,, ,, to, on 

,, particular, in 

Criminals debtors, &c , released conditionally on 


216-17, 234, 514-5 
216, 515-6, 606 
500-518 
211, 501,514, 517-8 


592-3 

176-7 

213, 216, 501, 502 
219, 517 
514 
518 
504 

214, 216, 500 
213, 505 
213. 219, 221, 505 
213, 505 
172,175 


28, 218-19, 454-5, 712, 729, 734 
215, 216, 517-8 
211,501 

(See Attestation ) 


Disgrace, of men discharged with 
Error in claim to discharge for 
Extension of term of original 
False answers or declaration on 
Fraudulent— 

Confession of, procedure m case of 213, 498-9, 502, 506, 547, 549 
Corps of soldier after 219, 439, 498, 503, 566 

Death, formerly punishable by 12, 13 

Desertion, distinction between and 21 

„ or attempted desertion, previous conviction for, 
may reckon as fraudulent enlistment and vice versd 438, 439 
Engagement under which convicted soldier can be held to 

serve 219,503,566 

False statement as to 450-1, 710 

Forfeiture of pay 440, 456, 498-9, 549 

,, ,, service 212-13,498-9,502-3,566 

Forms of charges for 707 721 

General service, liability to, as punishment 213, 214, 506-7 


Kit, free, of necessaries, obtaining 
Marines 
Offence of 
Punishment of 

, p f , second offence of 

Several charges of, at same time 
Territorial Army, of men of the 
Trial, after ceasing to be under military law 

,, corps of accused for purposes of 


(See Kit ) 

586 

21, 219, 439-440, 707, 721 
21, 176, 212-14, 439, 506-7 
439 
439 

21, 235, 439, 721, 859 
44, 564-5 
439 

44, 


,, time limit for commencement of 44, 45, 564-5, 566 

General service, for . 213, 505 

Great War, during 178-9 

History of 172-3, 175-9, 215 

Ignominy, of men discharged with 28, 218-19, 454-5, 729, 734, 

853—4 

Indentured labourers in Colonies, of 216, 516, 607 

Indian forces • 239, 591 

Irregular or unlawful 28, 215, 216, 218-19, 454-6, 516-8, 712 
Lascars, of 217 

Marines, Royal (q v ) 
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Enlistment —contd 

Militia (See Reserve Forces ) 

Minors 
Natives, of 

Negroes and inhabitants of Protectorates 
Notice paper, issue of, before 
Oath of allegiance 


216, 517-8 
215-16, 503-4, 514 
215 4 49, 568, 570 

215, 503 
456, 712 

215 


216 
217, 515 
217, 515 
215, 504 
215, 504 

Offences in relation to 28, 218 19 454-b, 516, 7;2 

,, ,, , forms of charges fo" 712, 721 

Original (See Terms below ) 

Pay, effect of acceptance of 
Procedure on 
Proof of 

Re-engagement (q v ) 

Refusal to be enlisted 

Regulations, &c , regarding, contravention of 
Reserve, \rmy (See Reserve Forces ) 

Shilling a< ceptance of on 
Supplementary Reserve (See Reserve Forces ) 

Reservists into Regular Army 229 

Terms of original 211, 212, 219, 227 500 1, 586 

,, variation of 211,214, 22“), 501-3 

Territorial Army (q v ) 

Voluntary, beginning of 175-6 

,, during the Great War 178 

Equipments, Ammunition, Necessaries, Clothing, &c 

Damage or loss of, 448-9, 709, 727 

calculation of amount for purpose of 

stoppages 449, 550 

pay stopped for 40, 472, 547—551, 624—5 

Deficiency in 448-9,497—8,688—9 

Documents regarding, signing in blank 450 710 

Making away with 
Not seizable by civ ll process 
Offences in respect of 26, 40, 427, 448-9, 561—3, 709, 7^7 

Purchasing, &c , from soldiers, penalties 561-3 

Territorial Army (q v ) 

Error 

Erroneous order during arrest does not affect charge 3 4 

In documents, amendment of ^76 

In orders, &c , does not nullify 57b 

Not necessarily an offence 

Of judgment, members of court-martial or officers not liable^ 
for 


26, 448-9, 709, 727 
241, 555 


449, 452 


146, 147 


Escape. 

Absence following, charge for 
Assisting felon to 
to 

Effect of, in regard to new sentence 

From arrest, confinement, &c , or attempted 


,, civilian, by arrested deserter 
Permitting 

Prisoners of war, assisting to 

M ,, punishment, &c , of 

Escort. 

At trial 

Breaking away from an 


447 
108 
129, 134 
466 

26, 34, 447, 466, 
708, 726 -7 
447 

26, 34, 109, 445-6, 708, 726 
129, 134 
284-5 

51,668 
436, 727 
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Escort —contd 

Of parlementaires 308 

Offences by members of 26, 34, 109, 446, 708, 726 

Officer under close arrest is put under charge of 31 

Resisting an 18, 435-6, 706, 719 


Surrendered deserter or absentee, 

Escuage 


of 


446 
168, 173 


Espionage 

A war crime 340-1 

Aircraft, from 296 

By inhabitants 297 

Definition of spy 296 

During armistice 315 

Harbouring spy, penalty 898 

Immunity for completed acts 297-8 

Lawful means of obtaining information 295—6 

Penalties for, under Official Secrets Act, 1911 895-6, 898 

Trial for 297 

Estate Duty, m case of deceased soldiers 243 


Evidence 

Abstract of 48, 54, 473, 621, 625, 640 

Accomplice, of 83-84, 94, 445 

Accused, acts and declarations of, as 78 

admissions by 87, 90 

by, against another accused person 94, 96, 626, 668-9 
,, before C -M , in defence, procedure 56, 57, 643-6, 683 
,, during taking of summary 37, 619 

caution of 37, 87,92,93,617-9,658 669 

conduct, general, of, as 77, 78, 89 

death or illness of, as to 663 

false evidence by 452 

for, court may adjourn for production of 662 

,, procedure 56, 57, 102, 64i-6, 669, 670, 683 

in mitigation of punishment 54, 640-1 

„ support of plea m bar 53, 639 

,, ,, to jurisdiction 53,637-9 

irrelevant observations by 57, 658 

may give, any time during hearing for defence 646, 667 
omission by, to give, Judge-Advocate may comment on 

57, 646 

,, ,, prosecutor may not comment on 

56, 645, 658, 667 

statements made in presence of, not excluded as 

84, 85, 94 

summary of, to be given 48, 473, 621, 625, 679, 686 

to be taken down in presence of 37, 617 

translation to, of 95 

Additional, on revision of finding. See , inadmissible 63, 481, 

483, 648, 685 

Adjournment of court, accused's application for, on 55, 642 

Admiralty Regulations as 586 

Admissibility of 37, 70, 73-94, 96, 97, 146, 569-572, 665, 688 

Admissions ( See Accused above ) 

Age, as to 59, 649 

Air Force documents, admissibility of 569 

Army Act, provisions of, relating to 541, 567-572 

circulars, orders, 6c c , copies admissible as 81,88, 568 
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Evidence— con td 

Arrest by civil police, as to 563-571 

Attestation papers as ( See Attestation ) 

Banker's book, entries in, as 80 

Belief, admissibility of, as 88, 89 

Best obtainable 74 79-84,88,98 

Burden of proof (See Proof below ) 

Character of accused, as to (See Character ) 

Child, of 83, 95 96, 114 

Circumstantial and direct, distinction between 70 81-83 

,, good and bad illustration of difference between 82—83 

Civil conviction or acquittal of 88 571,650 859 

,, courts, rules of, to be followed 2, 3, 69, 70 541,665 686 

Comminding officer, before, admissibility at trill 93, 102,618-9 
,, ,, ,, comparison with summary of 

evidence 38, 620 

Con luct book, evidence from 74, 671 

Confession— 

Accomplice, by 83-84, 93-94 

Court of inquiry, at, inadmissible as evidence 93, 97 688 

Illustration of 91,93 

Involuntary, facts discovered through, when admissible as 93 

,, under threat, &c 91 

Oath, upon 93 

Obtained unfairly 93 

Police officers to 91-92 

Previous proceedings, at 93, 97, 688 

Rules as to 90-94, 688 

Secrecy, under promise of 93 

Voluntary 90-92 

Whole confession must be given 93 

Conspiracy, in case of 78 

Convening officer, duty to consider 47, 627 

power to order further 47 


Convictions, of previous 
Correction of by witness 
Corroboration of 
Court, duty of, as to rules of 
,, of inquiry (q v ) 

,, ,, proceedings of, inadmissible as 


57, 96, 571-2, 668, 754-5 
5b, 670, 748 
58 83 84,95,114 126,445,452 

69, 98 


93, 97, 
157-8, 498. 688 

,, ,, ,, record of declaration of, admissible as 497-8, 689 

Criminal acts not covered by charge, when admissible a3 

75-77, 96-97 

Criminal Evidence Act, 1898 (q v ) 

Deaf and dumb persons, by . 95 

Deceased person, declaration by, as .84, 86 

Defence, for ( See Accused above ) 

Depositions admissible as 87 

Descriptive return as 88, 569, 570 

Deserters and absentees, arrest or surrender of, certificate as 569-571 
Direct ' 

,, information may supplement 
Discharge from forces, of 

Discrepancy in 38, 87, 102, 452, 

Disposition, general, of, not admissible 
Documentary, rules as to 69, 79-81, 87, 88, 97 


70, 


81 

69 
568 
628 
74 
98, 102, 


620, 


157-158, 567-572, 643, 649-650 
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E v I den ce—con td 

Documentary Fv ldcnce ^Vcts •• 81 

Documents (q v ) 

Dying declarations admissible only m murder and manslaughter 85 


rules as to admissibility of 
,, ,, ,, illustration of 

Evidence Act, 1851 
Exclusion of 
Expert, rules as to 
Explanation of, by witness 
Facts as to (Set Res gestez below ) 

False, befoie court of inquiry 
,, by civilians 
,, evidence on charge of 
,, offence and penalty 
Feelings, bodily or mental, statements as to 
Government publications as 
Handwriting as to 
Hearsay, admissible m certain cases 

,, application to public documents 
,, definition 
,, inadmissible 


84, 85 
85 
572 

70 74, 84, 101, 146 
88, 89 
5G 101,670,748 


9* 97,452,688 
540 

27, 126, 452, 688 
27, 127 452, 710, 729 
admissible as 86 

81, 568 
79, 83, 89 
84 
87-88 
84 

74, 78, 84, 90, 98 


,, res ges tee statements (See Res gestce below ) 

Identity of persons named in document, of 570, 572, 650 

Inadmissible, conviction quashed or not confirmed if admitted 

75-7b, 483, 564 


541 
70, 81-83 
3b, 47, 58, 470, 618, 627 
19-21 71, 75, 76, 77, 78, 109 
69-71 
57, 658 
74, 665 
55, 675, 683 


Indian Evidence Act, 1872 
Indirect 

Insufficient charge dismissed on 
Intention, knowledge, &c , as to 
Introductory notes on 
Irrelevant, by accused 

,, for prosecution, not admissible 

Judge-advocate duty of, to record 
Judicial and extra-judicial proceedings 70 

Judicial notice 72, 665 

King's evidence 94 

,, Regulations as 81, 568, 586 

Letter*, proof of receipt of 80, 839 

Lunacy of 88 105, 458, 657 

Member of court must be present during all the 52, 663 

Military knowledge, judicial notice taken of matters within 72, 665 
Mode of giving 98-102, 668-671 

Motive 78 

Narrative form, to be recorded in 55, 675 

Nature of 69 

Notes of, witness may not read 89, 90 

Oath, not on 83, 95, 114 

,, on, accused may demand 36, 37, 41,470 473, 617-9, 622 
and statement not on oath, deference between 56, 644 


„ „ at court of inquiry 

,, ,, at taking of summary of evidence 

Objections regarding, procedure m cases of 
Offences, connected, of 

,, consequences of, as 
,, similar, of 
Officer, on charge against.. 


496, 497, 687, 689 
37, 497, 618-9 
664 
76 
78 

75, 76, 77 
41, 473, 621-2 
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Evidence —con td 

Official Secrets Act, 1920, under 
Opinion as to conduct as 
t , as to drunkenness as 

,, not generally admissible as 

Oral, rule as to 
Orders or warrants as 
Plea in bar of trial, in case of 
,, of guilty, in case of 
,, to jurisdiction, m case of 
Preparation for offence 
President, duty of, to record 
Presumption of innocence 
Pnnta facte, use of 
Primary, of documents 
Proceedings of court-martial admissible ni 

,, ,, ,, inadmissible as, on 

false evidence 

,, ,, court of inquiry not admissible in 

Proof, burden of, on person alleging fact 


902 
77, 78, 89 
445 
74, 88-90 
bl) 69, 95, 650 
81,88, 43b, 568 
53, 639 
s4, 640—1 
53, 637-9 
78 

55, 675, 683 
-8, 72 74, 647 
73, 78, 81 
79, 80 
81,571-2 
charge of 

452 

93, 97 498, 638 
72 


rules as to 
,, ,, shifting 

Prosecution, duty of, to establish 
Prosecutor, by rules as to giving 
outline by, regarding 


58, 72 73, 124, 128 
73 

58, 72, 73, 643 
59-60, 642-3, 666, 669,673,768 
55, 642 


Provocation, of (See Provocation ) 

Public records as 

Questions to be entered on proceedings whether answeied or 
not 


88 


Kape, special rule in case of 
Head over to witness, to be 
Rebutting 
Recording of 
Refreshing memory 
Regimental books, records in 


98 
86 

56, 617, 670 
57, 73, 74, 75, 76, 80, 102, 650, G71 
55, 617, 640, 675-6, 683 
89, 90 

59,81, 88,448 498,568-570, 
649-650, 689, 755-6 
74-78, 658, 665 


Relevancy, rule of 
Repetition of, in trial on separate charge-sheets 660 

Reserve forces, Army Act provisions applied to 840 

Res gestce , rule as to statements forming part of 84, 85, 86, 88, 90 
Rules made under Army Act, copies admissible ls 8), 568 

Rules of— 

Classification of 71,74 

Court-martial, at, to be same as in English civil courts 2, 3, 

69,70,541 665, 686 

Meaning of 69 

Points requiring special attention in 98-99 

Rules of Procedure, provisions oi, regarding 665—671,675-6, 683 

Secondary, of documents 79, 80 

Service, as to 59, 88, 568, 570, 649—650 

State, affairs of, as to 97 

Statement before CO or at taking oL summary , admissibility 

as 37, 87, 93, 102, 618-9, 628 

,, by deceased against interest, as 86 

,, ,, as to health, as 86 

tt ,, made in couise ot business, as 86-87 

,, made in presence of accused not excluded .« 84, 85, 94 
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Evidence— contd 

Statement of accused, how differing from 56, 644 

,, of facts, document may be evidence of 88 

,, previous, cross-examination as to 101-102 

,, rules as to (See Hearsay above ) 

,, summary of evidence to prove previous 102, 628 

(See also Accused and Confession above ) 

Summary disposal of officer or W O , at 41,452, 472-3, 621-2 
,, of ( See Summary of Evidence ) 

Summing up of, by judge-advocate 57, 646, 662, 675, 678, 752 

,, ,, ,, prosecutor 56, 643-5 

Surrender, as to 569-571 

Territorial Army, Army Act provisions applied to 859 

T-ext books on 70-71 

Translation of (See Interpreter ) 

Verbal, not admissible as to bad character 60, 650 

Verbatim, may be recorded 55, 675 

View of place by court in order to understand 69 

Warrants as 81, 88, 568, 585 

Wife's (See Wife ) 

Witnesses, dissuading from giving 129 

,, explanation by, of 56, 101,670, 748 

,, to be read over to 56, 617,670 

Examination of Witness (See Witness ) 

Exchange of Prisoners of War (See Prisoners of War ) 
Execution 

Of death sentence ( See Death ) 

,, prisoners of war ( See Prisoners of War.) 

Exemplary Manner (serving in), meaning of 566 

Expert’s Evidence (See Evidence ) 

Explosive projectiles 

Use against aircraft 271 

„ of, in war . 271,280, 353-4 

Explosives. 

Offences in connection with 128, 133 

Throwing of, from aircraft 271, 280, 397-8 

Expulsion of enemy subjects (See Enemy ) 


Extension of Service 
Extortion, offences of 


(See Service ) 


122, 133,162 


F 

Fact 

Accessory before or after 108 

Ignorance of, as excuse for offence 106 

False Accusations, offences in relation to 27, 450, 710, 728 

False Alarms. (See Alarm ) 

False Answers on Attestation (See Attestation ) 

False Documents. (See Documents ) 

False Evidence. (See Evidence ) 

False Personation. (See Personation.) 

False Pretences. 


Cheating in connection with 


124 

Cheques, as regards 


121 

Conviction of theft on charge of 


122 

Intention, necessity of ., 

• • 

121 
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False Pretences —contd 

Obtaining goods by 24, 121-122, 131, 733 

Theft and, distinction between 118, 121 

Things not subject to charge of obtaining by 121 

False Statements (See Statements ) 

False Swearing, &c {See Perjury ) 

Featherstone Riot, report of committee on , 267-8 

Fees 

bor attestation . 504 

,, certificate of acquittal or conviction 571 

,, descriptive return of deserter 560 

,, warrant for impressment of carriages 527 

Feigning Sickness, &c (See Disease ) 

Felony 

Accessory before or after the fact 108 

Attempt to commit, conviction of, on charge of j08, 130 

Concealment of a 129 

Desertion formerly punishable as a 7, 173 

Housebreaking and committing (See House ) 

Misdemeanour, conviction of, on charge of 71 

Official Secrets Acts, under 896, 898, 904-5 

Refraining to prosecute for 129 

Regimental Debts Act, modification in case of 878, 888-9 

Tabic of 130-134 

3heft not necessarily a 455 

Warrant of airest for, use of force in executing 111 

Fencibles 198, 199 

Ferries in Scotland, payment for 209, 554 

Feudal Levy, history of 167-169, 172, 173 


Field General Courts-Martial (See Courts-Martial ) 


Field Punishment 

Active service, on, by CM . 30, 463, 466, 477, 684, 758, 787 

,, ,, „ CO . 38, 39, 466, 469, 471,787 

Attachment to fixed object is illegal 463 

Commutation of other punishments to 464 

Conditions essential to legality of 466, 787 

Execution of sentence of 787 

Marines, Royal, in case of 787 

Maximum sentence by C M 787 

CO 38,469,471,787 

Month in sentence of, means calendar month 604, 697 

Nature of 463, 787 

N C O cannot be awarded, byC O 39, 469 

,, involves reduction to ranks in case of 29, 594—5, 758 

Pay, forfeiture during 39, 40, 471 , 186, 547, 549 

Provost marshal's powers as regards soldiers undergoing 41,499,787 
Rules as to 30, 463, 464, 466, 568, 787 

Finance, Army, history of 179-180, 184 


Finding and Sentence 

Confirmation and Confirming Authority (q v ) 

Convening officer’s intention not to influence .. .. 58,61 

Finding— 

Acquittal (q v ) 

Alternative charges, on 57, 483, 640-1,648, 649 

Charge-sheets, separate, on .. 48, 52, 659, 660-1 

Closed court, m .. .. . .. .. 57, 647, 752 
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Finding and Sentence —con Id 

Finding— contd 

Confirming authority cannot alter —* . 64,483 

,, ,, reference to, before 59, 647-9, 753 

Consideration of 57-59, 647, 686, 752 

Extraneous considerations must not influence 58 , 647 

Form of 647-8, 686, 752-3 

“Guilty” 58-60, 62, 64, 483, 640, 651, 659, 661,683 

Insanity, as to . 64, 105, 542-3, 549, 653-4, 657, 745, 753 

Non-confirmation, effect of 45, 64, 483, 564, 641 

“Not guilty ” (See Acquittal.) 

Plea m bar, as to 54, 64, 639 

President has no casting vote on 59, 480, 663 

Procedure and rules 57-59, 647, 649 

Record and form of 59, 647-8, 686, 752-3 

Revision of, not allowed when sentence alone sent back 63, 653 
(See also Revision below ) 

Revoking of, necessitates revoking of sentence 
Special, as to validity of plea 

civil offence, in case of 
confirming officer cannot substitute a 
defence must not be prejudiced by 
form of 

when less serious offence proved 17, 


63, 483, 653-4 
637 
484 
483 
58, 648 
648, 753 
20, 58, 438, 446, 


483-4 

when particulars m charge not proved 72, 484, 647-8, 658 


Validity of, where sentence invalid 
Votes on, equality of, involves acquittal 
,, majority decides issue 
Invalid without confirmation 
Non-confirmation of (See Confirmation ) 

Opinions of court to be taken separately 
Petitions against, by aggrieved persons 
Proceedings subsequent to 
Promulgation of 
Recommendation to mercy (q v ) 

Reservation for confirmation 
Revision of, object of 

,, procedure, &c 63, 64, 481-3, 496 


486, 656 
59, 480-1,683 
59, 663-4 
62, 64, 482-3, 684 


59, 62, 647, 663 
67, 135 

62-66, 652—6, 686,759-761 
65, 480, 654, 761 


Sentence— 

Accused, communication to, regarding 
Army Act, must conform to 
Awarding, principles to be observed m 
Channel Islands, passed in 
Character of accused considered before 
Closed court, considered m 
Colony, passed in 
Commencement of 


64, 482, 652, 685 
483, 653 
652-4, 655-6, 
685, 759 


62, 762, 795 
60, 464, 651 
25 60-62, 105, 106, 464 
598—9 

59-60, 74, 649-650 
60, 756 

63, 65, 66, 67, 482, 485, 489-493, 694-6 
67, 466, 486, 487-8, 494-5, 565, 620, 

652, 653 

Commutation of (See Punishment.) 

Completion of, though offender no longer under military 

law .. . 489,491,565 

Death (q v ) 

Disclosure of .. .. . 62, 479, 762, 795 

Discretion of court as regards .. ♦. 60, 62 

Execution of, abroad, by provost marshal .. ♦. 41,499 

,, illegal or irregular .. .. .. 163-164 
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Finding and Sentence-raw td 
Sentence —con td 

Execution of, provisions as to 64, 66 , 67 482 485^95 572, 

i 598-9, 694-6 

• > rules as to, power to make 496, 585 

,, ship, passed on board ’ 599 

,, suspension of 64,485 4 > 

,, writs to prevent 138,139 

Foreign country, passed m 66 490 492, 495 , 694-6 

Forms of ’ 60' 756-9 

,, commitment of soldier awaiting 7 S 5 

Illegal, action for damages 166-7,147 149 ISO 164,574-5 

,, award of, by confirming authority 486 

,, may not affect conviction 486, 656 

,, nullity of 653, 65o 

Increase of valid, not allowed on revision 63 481 483, 65*, 685 

India, passed in 63, 66 67, 482, 485 489-493, 694-3 

598-9 
654 
5 


Isle of Man, passed m 
I unacy, sentence not required where finding of 
Martial law, confirmation of sentence undei 
Mitigation of (Srr Punishment ) 

New, illegal if new ev idence is received 
,, required on revision of finding 
Not given till all charge sheets disposed of 
One, m respect of all charges 
Pay, forfeiture of while under 
Postponement of, in case of several accused 
Preliminary procedure 
Publication of, not a libel 


483 

6 1, 483,653 
659, 660 
60 651,659, 660 
19, 40, 547-9 
61,651 664 
59 60 049-650, 753-6 
157 


Punishment ( q v ) 

Recommendation to mercy (q v ) 

Recording of 62, 652, 756-9 

Remission of (Sie Punishment ) 

Review of, Army Council's instructions regarding 795-808 

Revision of, court’s power, when finding only sent back 481, 654 
also Revision aboie ) 

Revoking of, if finding revoked 6 *, 483, 653-4 

Rules of proetdure as to, power to mike 496-7 

Signature of president require l 62, 652 

bubstitution of ( See Valid below ) 

Suspension of operation of — 

Army Council's instructions regarding 795—808 

Authorities having po.vci of 65, 66 , 487-8 

Committal of soldier during 487, 488 

Competent military authority, duty of, regarding 487 

Discharge from prison or detention barrack on 487 

Execution (See Execution above ) 

Form for review 804-8 

Fresh sentence during, reckoilmg of 487 

Genenl provisions as to 65 66 , 67, 487 h 

Instructions regarding 795-bOb 

Minute for, SLgnmgof 188 

Pay not automatically forfeited during 486 

Promotion not barred during 488 

Reduction to ranks not affected by 488 

Release from custody on 487 

Remission of sentence during 487, 488 
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Finding and Sentence —con id . 

Sentence— contd 

Suspension of-— contd 

Review of suspended sentence periodically 487, 488, 795-808 
Sentences which may be suspended 65, 66, 487-8 

Superior military authority, powers regard mg 487-8 

Valid for invalid, substitution of 65, 496, 655 

Validity of, in case of several charges 60, 651,659 

Vary, power of confirming authority to 64, 655-6, 686 

Votes on, equality of 62, 480, 663-4 

,, majority essential 62,663-4 

Ship, passed on board, execution of 599 

Validity of 62, 64, 65, 482, 486, 651, 654-6, 659, 684 

Votes on, to be kept seciet 479, 762 

fines 

Application of, when recovered summarily 573 

Awarded by C O or C M for drunkenness only 38, 445, 463, 466, 

471,550 

Civil courts, powers of, to award against civilians, for offences 
under A A — 


Billeting, offences in relation to 

525-6, 535 

Decorations, unauthorised wearing of 

563 

False personation 

553 

,, statement as to character of recruit 

219, 517 

Impressment of carriages, offences m relation to 

533-5 

Interfering with military duties 

558-9 

Pawnbrokers, offences by 

561-2 

Stores, public, improper possession of 

561-2 

Trafficking in commissions 

561 

Unlawful collection of tolls 

554 

,, recruiting 

219, 516 


Court of summary jurisdiction, power of, regarding maximum, 

when sitting in occasional court-house 572-3 

Drunkenness, for 25, 38, 40, 445, 466, 469-471, 823 

Ireland, imposition, &c , in 573 

Offences punishable by, under Official Secrets Acts 903-5 

Payment of part to informer 572-3 

Recovery of, summarily 572-3, 574 

Reduction of, m India or colony 562, 574 

Reserve forces, minimum in case of . . 839 

Scotland, imposition, See , in 573-4 

Stoppages for purpose of paying . .. 40, 548, 550 

Territorial Army, in case of .. 235, 857, 858-9 

Warrant officers, on 465, 593 

Firing on crowd, responsibility and justification for 247, 252, 

254-6, 259, 263, 265, 267-9 

Flag 

National, improper use of .. .. .. . 295 

Red Cross . .. .. .. .. 294, 304 

Truce, of— 

Displaying white flag in presence of the enemy, charge for 459 
Improper use of .. . 294-5,310 

Offences m connection with .. .. 427, 428, 459, 704 

White— 

Signification of . 306-8 

Flogging (See Punishment* Corporal ) 

Flying Corps, Royal .185 

Followers of Armies. (See Camp Followers ) 
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Food, impressment of, in emergency (See Impressment.) 

Forage. 

Documents regarding, signing in blank 450, 710 

Impressment (q v ) 

Purchasing, &c , from soldier, penalty for . 561-3 

Force 

Amount of, to constitute an assault 113 

,, which may be used in quelling disturbances, &c 

246-8, 251-69 

Excessive use of, offence and penalty 246-7, 254-5, 259, 261 

Use of, responsibility and justification for 4, 5, 110-112, 146, 246-7, 

251-69 

,, troops may constitute excess of 246, 254, 256—7, 261 

Forces of the Grown 


Air, naval and mihtaiv acting together, disciplinary relations 


42, 596-7, 809-810, 813-7 
Auxiliary forces 230-36 

British forces 220-238 

Colonial forces 240 

Commissions for raising 169-171 

Constitution of 220-240 

Dominion forces 239 

False representation as to membership of 552—3 

History of 165-210 

Indian forces 238—9 

Militia 224 

Miscellaneous 236—7 

Numbers {q v ) 

Penalties m relation to 558-56a 

Persons not belonging to (q v ) 

Railways, conveyance by ( See Railways ) 

Regular forces (q v ) 

Regulation of the Forces Act, 1871, extracts from 827-8 

Reserve forces 224-30 

Reserve of Officers, including Supplementary Reserve of Officers 222-4 
Royal Marines 237-8 

Supplementary Reserve 228-30 

Territorial Army 230-36 


Foreign Agents. 
Communication with 
Definition 


896-7, 902 
902 


Foreign Country. 

Active service, declaration as to 599-600 

Committing, releasing and removing authority in 490, 493, 495, 690-2 
Commutation, &c , of sentences passed in 485 

Definition of term 603, 606 

Execution of sentences passed in 66, 490, 492, 495, 694-6 

Mutiny Acts and Articles of War in 13, 14 

Offences against person or property in 68, 430, 431,476-7, 705, 717 
,, ,, ,, ,, ,, ,, actions for damages 147-148 

,, civil, trial of, by courts-martial in a 103 

Foreign Troops, employment in United Kingdom .. 175, 216-17 

Foreigners. (See Aliens ) 

Forfeiture. 

Military decoration (See Decoration.) 

,, reward (See Reward> Military* & c 0 
(1210) II 



982 


[References on pages 418 to 610 are to the Army Act , and references on 
pages 611 to 786 to the Rules of Procedure ] 


Forfeiture— con td 
Pay (q v ) 

Pension, service towards (See Pension ) 

Rank, seniority of (See Rank ) 

Remission of punishment does not cover automatic 480, 656 

Reservist, in case of offence by 839 

Service {q v ) 

Forgery. 

Abettors in 1 26 

Definition of, and punishment 125-126, 132 

Form of charges 734 

Handwriting, expert evidence is to 89 

Intention, proof of 125,126 

Notes, &c , possession of forgL 1 76, 126, 132 

Obtaining, &c , property or irone’v by means of forged in¬ 
strument 126, 132 

Official Secrets Acts, under 901 

Public documents, of 125 

Route or requisition, of 535 

Uttering forged documents 126, 132, 734 

Forms 

Committal, to prison, &c 771-786 

Couit-martial, application for 794 

,, ,, convening orders 736,737,740 

,, ,, proceedings of 737-9,741-761 

Death sentence, communication of, to accused 795 

Descriptive return of deserters, &c 609 

In Rules of Procedure, deviations, &c from, not to invalidate 696 
», ,, power to append notes to 696 

Of charges, directions as to use of 699-702 

,, examples of 702-735 

Of charge-sheet 714 

Recommendation to mercy 759 

Release or removal from prison, &c 780-6 

Summons to witnesses 761 

Suspension of sentence, review of 804-S 

Warrants for convening and confirming courts-martial 788-793 

Fortifications 

Construction by civilians of occupied territory 282, 332 

Inhabitants cannot be requisitioned to construct 332 

Fraud 

Cases of, to be submitted to Judge-Advocate-General 38, 47 

442, 627 

Conspiring to defraud 124, 131 

Evidence as to intent 76 77 

Obliterating marks on public stores 125, 131 

Offence of a fraudulent nature 23, 24, 444-5, 707, 725, 727-8*, 733 
Pay and pensions, obtaining by , 553 * 833 

Reservist, by . . # 833 

Securities, Sec , obtaining execution of 124, 131 

Fraudulent Conversion .. 22, 119, 120-121, 132, 733 

Fraudulent Enlistment. (Sm Enlistment.) 

Fraudulent Misapplication 21 , 22, 23, 121, 442-5, 483—4, 642, 

707, 723 

Friend of Accused ( See Accused.) 

Friendly Societies Act, 1896 .. ,, „„ 860,895 
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Fugitives, captured in enemy’s ranks 
Funeral, expenses of 

Furlough 

Desertion while on 
Extension— 

False statement as to 
Notification of 
Power of justices to grant 
Recall from, after extension 
Soldier on, is still under orders 
Fyrd-fare, liability to 


279. 283 
872, 883 


20, 438, 576 

450-1, 576, 710 
576 
451, 576 
576 
20 

. . 165 


Garrison 

Abandoning, surrendering, &c 
Orders, &c , disobedience of 
Gas (See Chemical Warfare ) 

Gazette 

Admissibility of, as evidence 

Colonial, active service declarations to be published in 

General Levy (See Levy ) 


426-7, 704 
19, 436, 706 


81, 88, 568 
600 


General Officer Commanding. 

Competent military authority, as 495, 498, 690-3 

Complaints to be made to 689 

Orders, warrants, &c , signifying and validity of 575-6, 696 

Power of delegation under court-martial warrants 538, 791-3 

,, to commute, mitigate or remit punishment 65-66,485, 

689-690 

, ,, convene and confirm courts-martial 43, 535-8, 788-792 

,, ,,deal summarily with officers and warrant officers 
(See Officer, summary disposal ) 

,, ,, declare active service in foreign country 599-600 

,, , suspend sentences 488 

Provost marshal abroad, appointment by 41, 499, 790, 791 

Report to, on delay in assembly of court-martial 468, 616,627 

General Officer Commanding-in-Chief 

Complaints by soldiers, to be made to 689 

Delegation of power of convening, &c , districf courts-martial 538 

General Orders (See Orders ) 


General Service 

Court-martial cannot award, as punishment . 507 

Enlistment for 213, 505 

Liability to, as commutation of punishment 213, 214, 465, 486, 

506-7 

Geneva Convention . 271, 298, 358-367 

, t ,, present position regarding 271 

Geneva Convention Act ,1911 . 304 

Geneva Cross, improper use of • . 294, 304 

(See also Medical Emblem ) 

Geneva Protocol, 1925, regarding chemical and bacteriological 

warfare 271 

Girls, Offences Against 77, 83, 86, 113-114, 131, 132, 134,445 
Good Conduct Badges. (See Decoration ) 

Good Conduct Pay. (See Pay.) 

(1210) II * 
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Good Friday* 

Exclusion in reckoning time 468, 616, 697 

Inclusion in reckoning time 468, 697 

Sitting of courts-martial on 661 

Good Order and Military Discipline, conduct to the prejudice 
of ( See Conduct, &c , to the prejudice ) 

Government Departments, civil actions against 156-7 


Government Printer 

Documents printed by, as evidence 01, 568, 585 

Meaning of 569 

Governor, meaning as respects Colony 603 

Governor-General of India (See India ) 

Gratuities. 

Deductions from 552 

War, are ‘ ‘ military rewards'' 602, 605 

Grenades, Hand , use of 280 

Grievances (See also Complaints ) 

May reduce punishment .. 16 

No justification for insubordination or mutiny 16 

Redress (q v ) 


Guard. 

Abandoning, &c 426-7, 704, 705 

Arrest, close, soldier under, on board ship, not to be put on 34 

Commander of, duties in respect of persons committed to his 

custody 34,35,446,447,467-8 

,, ,, offences by 26, 35, 446-7, 708 

Extra, as punishment 39, 471,823 

Leaving (See Post ) 

Member of, when liable as a sentinel 430 

Officer under arrest may be under charge of 31 

Guard Detention Room, confinement in 33, 620 

Guardians of the Poor, assignment of pension to 552 

Guards, Regiments of 220 

Guernsey, Militia, (See also Channel Islands ) 240 

Guides, impressment of 330 

Guilt, presumption of 73 

44 Guilty'* and “Not Guilty " (See Plea and Finding ) 


H. 


Habeas Corpus, Writ of 

Prisoner of war cannot sue out a 145 

Remedy against illegal or prolonged custody 142, 144-5, 539 

Rules as to grant of 142-147 


Hague Conventions, 1907 

Bombardment by naval forces in time of war 271,290, 392-6 

Laws and customs of war on land 271, 272, 370-385 

,, , f ,, ,, ,, present position regarding 272 

Opening of hostilities . 272,367-370 

Rights and duties of neutral powers and persons m war on 

land 345,386-392 


Hague Declarations 

Asphyxiating gases (1899) , . 271, 280, 356-7 

,, ,, „ present position regarding 271 
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Hague Declarations —-contd 

Discharge of projectiles and explosives from balloons (1907) 

271, 280, 397-8 

Expanding bullets (1899) 271, 280, 355-6 

>, jp present position regarding 271 

Hague Rules 

Explanation of use of term 271 

Present position regarding 272 

Handwriting, evidence as to 79, 83, 89 

Harbouring Enemy (See Enemy ) 

Harbouring Spy, (See Espionage ) 


Hard Labour 

Imprisonment with, by C M 41 104, 1 JO, 451, 462, 684 

,, ,, on summary convicc on 438, 558, 833 

India or colony, in 490 

Military convict or prisoner sabject to 4 X), 494 

Hearsay (See Evidence ) 

High Constable 7-9 

High Sheriff (Sec Sheriff ) 


Home Secretary 

Authority of, over lunatic prisoners &c , in Engl ind 
,, military convicts 


543 

66 


Homicide 

Definition 115 

Different kinds 115-118 

Justification or excuse for 111-112 116 

Murder, presumption of 116 

ilong Kong-Singapore Brigade, R A 240 

Honourable Artillery Company 171, 174,230 


Hoises 

Billeting (q v ) 

Ill-treating (See Making away with below ) 
Impressment (q v ) 

Making away with, ill-treating, &c 
Meaning of “horse" in Army Act 
Medical units, of 
Prisoners of war, of 

Purchasing, &c , from soldiers, penalty for 
Requisition of, as transport, in theatre of war 
Sale and purchase of, prohibition in emergency 
Scheme for registration and classification of 


26 448-9, 709 
532, 604 
302-3 
283 ^ 
561-1 
335 
532-3 
528-530, 848 


Hospital. 

Charges against patients in, investigation of 472 

Pay, forfeiture of, while in 39, 10, 547, 5 49 

Prisoners and soldiers undergoing detention, rcmovnl to 494 

Refusing to enter, when ordered 435 

Sparing of, m a bombardment 292 

Hospital Ship, how distinguished 304 


Hostages 

For prisoners 
On railway trams 

To ensure compliance with requisitions 


345 

345 

345 


House. 

Breaking and entering 

,, ,, ,, use of force in preventing 


. 123, 132, 732 
112 
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House —contd 

Breaking into, in search of plunder « 429, 431,705, 716 


,, out of, after committing felony . 123 

,, tools, possession of, at night 123, 132 

“Dwelling house," definition 123 

,, ,, stealing m a 123, 134 

Setting fire to 127, 130, 713 

Watching or besetting of, during trade dispute 249 

Husband and Wife (See also Wife ) 

Bigamy (q v ) 

Communications between, privileged . . • 97,668 


I. 


Identification of persons and things 69, 89, 100 

Identity Certificate, taking as security or improper possession 

of 562-3 

Identity, evidence of, of persons named in document 570, 572, 650 
Ignominy, discharge with (See Discharge ) 

Ignorance as excuse for offence 106 

Illegal Acts 

Bona fides no excuse for , 147 

By officers (See Jurisdiction ) 

Ill-Treating (See Animals, Horses and Soldiers ) 

Immoral Traffic (Scotland) Act, 1902 95 


Impressment 

Aircraft 208 

Carriages, animals, &c — 

Army Council's powers with regard to 527-534, 610 

Attendants of carriages, &c , offences in relation to 454,712 

Auxiliary forces, provisions in case of 209, 532, 592 

4 4 Carriage,' ’ meaning of 208, 604 

Channel Islands, not authorised m 598 

Constables (See Police belorv ) 

County Association's duties in connection with 532 

County court judge, fixing of prices by 527-8, 610 

Deficiency of, arrangements to supply 526 

Delivery of, place of, m emergency 530-1, 533 

Discharge of carriages, &c , delay m 454, 712 

Emergency, in case of 207, 208, 527, 530-533, 696 

Fee for justice’s warrant 527 

Forms of charges for offences in relation to . 711-12 

Fraudulent claim in relation to 535 

Harness for, provision of 527, 532 

History of . . 166, 207-9 

Horses liable to impressment, return of « 529 

Improper and unlawful 209, 453-4, 712 

Inspection in preparation of list of persons liable to supply 529 
,, >r , f ,, “proper officer ” in regard to 529 


Ireland, in 
Irish Free State, not authorised m 
Isle of Man, not authorised m 
Justices, provisions as to 
List of persons liable to supply 


208 
518 
598 

207, 208, 526, 528-532, 610 
. 528-9 


complaints regard mg 


529 
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Impressment— contd 

Carnages, animals, &c — contd 

Militia (old) 209 

Motor-cars and other locomotives 207, 208, 527, 530 

Offences by civilians in relation to 208-9 529, 532, 533 

,, ,, constables in relation to 533 

,, ,, officers and soldiers 453-4,534 711 

Orders for 208-9, 526, 530-2, 696 

Payment for, disputes as to 527-8, 610 

,, ,, excess, recovery by Army Council 610 

,, ,, regulations as to 453-4, 527—8, 531,534, 610 

Police, interfering with, in regard to 454, 712 

,, provisions as to 207-8,453-4 526,528-9,531,534 

Possessor of, deemed to be the owner 528 

Proclamation calling out Army Reserve, powers after 531—2 

Purchase and sale of, prohibition of, in emergency 532-3 

,, instead of hire, when permitted 208, 531 

Purposes for which allowed 207, 526-7 

Purveyance, Crown's right of 166, 20207 

Refusal or neglect to furnish 208 532 

Regulations as to 207-9, 526-35, 610 

Requisitions of, in case of emergency 208, 530-3, 696 

Restrictions on use of carriages, &c , impressed on routes 207, 527 

Routes for 205,208,526 

Scotland, in 208 

Seizure, illegal, penalty for 454 

, power of, in certain cases 208-9, 532 

Signing of requisitions of emergency 696 

Territorial Army 209, 532, 592 

Tolls, vessels used in emergency exempt from 531 

Volunteers 592 

Warrants by justices 526-530 

Food, forage and stores, requisition in emergency 207, 530-2 

Troops— 

Criminals, debtors, &c , of 172, 175 

Declared illegal 171 

History of 169-171, 175,215 

Improperly impressed, discharge of 215 

Vessels, requisition in emergency 207, 530-2 

Imprisonment 

Army Educational Corps instructors, in cases of 594—5 

Channel Islands, sentences of, in 598-9 

Civil prison, may be undergone m 66, 491 

Classification of prisoners 494 

Colony, sentences of, in 66, 67, 491 3, 545, 694—6 

Commanding officer cannot award 471 

Commutation of 29, 463, 485—6, 488, 495 

Court-martial, power to award, in cases of contempt 27, 451 

Court of summary jurisdiction, powers of, regarding maximum 

when sitting m occasional court-house 572—3 

Day's, how calculated, for purposes of stoppages 543-9, 551 

Detention, commutation to, of 29, 463, 486, 495 

,, to be awarded instead of, for military offences 29, 464 

Discharge with ignominy in addition to 463 

Effect of sentence of 491 

False (See Illegal below ) 

Foreign countries, sentences passed in 66, 492, 694-6 
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496 


Impn s on m en r —con id 
Forms of orders, power to make iuLs as to 
Hard labour, with (q v ) 

Illegal, action for damages for 1 147, 153-156 

,, habeas corpus in relation to 142-147 

India, sentences in 66, 67, 492-3, 543-5, 694-6 

Isle of Man, sentences of, in 598-9 

Military custody, may be undergone in 66, 491 

Month, in sentences of, means calendar month 604, 697 

NCO sentenced to, deemed to be reduced to ranks 29, 594-5, 758 
Not illegal because of informalities m commitment warrant 

143, 575-6 

Offences punishable by 15, 20, 21, 22, 24, 26, 27, 34, 104, 

130-134, 218-19, 429-430, 432, 434-441,443-58, 553, 
558-9, 561-3, 833, 835-6, 858 
Officer to be cashiered before being sentenced to 29, 463, 466, 756 
Pay stopped during 39, 486, 547-9, 551 

Periods of, reckoned as service 213, 502 

,, ,, reckoning of, for purpose of maximum 466 

Place for execution of sentence . 66, 491-3, 694-6 

(See also Prison and Detention, Barrack ) 

Releasing authority 493, 495, 692 

Reserve forces, minimum term of 839 

Rules as to award of 464, 466, 487, 495 

Sentence of, award of, while under suspension of sentence 487 

,, date of commencement 67, 486, 487-8, 494 -5, 652 

,, exceeding 12 months, served in United Kingdom 

66, 67. 492-3 

,, execution of 66, 67, 491-5, 565, 598-9 694-6 

,, for contempt of court-martial 27, 451 

,, man of T A .. 858 

,, maximum which may be imposed by C M 

44, 104, 130, 462, 463, 466, 487, 495 
,, maximum which may be imposed by court of 

summary jurisdiction 572-3 

,, suspension of 65, 66, 487-8, 795-808 

Severity of 544 

Ship, H M *s , award of, on board 823 

United Kingdom, in, provisions as to sentences of 66, 491-3 

Warrants for 143, 572, 575-6, 654, 696 

Incendiary Projectiles, use of, against aircraft 271 

Inciting to Commit Grime ( See Offences.) 

Indecency. 

Acta of 24, 115, 132, 444-5, 708 

Charges of, generally to be laid under Army Act . •. 115 

,, to be submitted to the Judge-Advocate-General 

before trial 38, 47, 445, 627, 766 

E—'dence m cases of 77, 86 

Indecent assaults (See Assaults.) 

Indemnity, Act of, for protection of persons acting under 

martial law . 5 

Indenture, raising of mercenaries by 172 

Indentured Labourers, claims of masters to 216, 516, 555, 607 


India. 

A4futant -General (q v > 

Army {See Foices below ) 

Amy Act (Indian) .. ,, •, .. 238,591 
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India— co7itd 


595 


Army Educational Corns instructors in dismissal of 

>• Reserve officers (Im'iin), npplic it ion of military law t > 

Articles of War (Indian) 590 

Attestation in 514, 59I 

British, definition of 092 

Civil employment of officers in 239 

Commander-in-Chief in (q v ) 

Commissions in Indian Army 238-9 

Committing authority in 490, 493, 495 690-1 

Commuting authority in 485 

Competent military authority in, prescribed officer for 690-2 

Complaint by Indian Army officer, procedure 461, 591 

,, ,, soldier, procedure 461 

Convict, military, m, interim custody of 490 

,, ,, ,, removal to U K 66 , 67, 480-490 

Court of inquest in, prescribed procedure for 545, 692-3 

, > requests m, abolished 558 

,, summary jurisdiction, meaning of, as respects 604 

Courts-martial in, contempt of, by civilian 590—1 

,, convening and confirming of 43, 63, 535-6, 

590-1, 627, 789-790 

, delegation of power to confirm finding of 

,, English law applies to 

,, on natives 


,, proceedings of, custody of 

,, ,, suspension of 

Currency equivalent declared bv Governor-General 
Death by violence m prison or detention birrack 
,, sentence, approval of, by Governor-General 
Definition of term 
Detention barracks in, establishment and regulation of 


63, 789 
541 
590-1 
67, 676 
591 
5^4 

545, 692-3 
65, 66 482 
b02, 605 
543-5 


sentences of, m 66 , 67, 492-4, 543-5, 695 

Enlistment and attestation for special services 591 

of European forces for Indian Army, not legal 239, 591 


Fines in 
Forces m- 


562, 574 


Indian— 

Army Act, modifications of, with respect to 

Auxiliary Force 

Commissions in 

Constitution and regulations 

Courts-martial (see above) 

Enlistment (see above) 

Europeans in, subject to British military law 
Hospital apprentices, application of Army Act to 
Military law (see below) 

Officer of, complaint by, against his C O 
,, ,, forfeiture of service of 

,, , reprimand of 

Regular forces, included in 
Territorial Force 


238, 590-1 
239 
238-9 
238-9 


238-9 
238-9, 591 


591 

591 

591 

554,578,601 

239 


Transfers ( see below) 

Warrant officers of, 1 eduction of 591 

Governor-General of— 

Meaning of , ... 603 
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India —contd 

Governor General oi^-contd 

Powers of, as to approval of death sentences and penal 

servitude 65, 482 

attestation and enlistment for special 
services . 591 

complaints 461, 591 

courts-martial 536, 591 

fines 562, 574 

insane prisoners, &c 542-3 

pay of officers, deductions from 546 

prisons and detention barracks 543-5 

punishments, commutation, &c , of 485 

reduction of warrant officers 591 

Imprisonment in 66, 67, 492-3 543-5, 694-6 

Indian Evidence Act, 1872 . 541 

Indictable offences, meaning of references to, as respects 591 

Inquest on death m military prison or detention barrack 545, 692—3 
Interpreter, appointment of, m 55 

Judge-Advocate-General m 67, 676 

Lunacy of person undergoing sentence in . 542-3 

Marines, Royal, m, provisions as to 585 

Medical service in, attestation and enlistment for 239, 591 

Military law, British, application of, to Indian forces 238-9,578, 

579, 580, 582, 583 

,, ,, Indian, meaning of 590 

,, ,, ,, natives subject to 238, 578, 580, 582, 590-1 

wherever serving 590, 591 


Misdemeanour, meaning of, as respects 
Native of, courts-martial on, convening of 
,, meaning of term 

,, Regimental Debts Act not applicable to 
,, subject to Indian Articles of War 
(See also Military Law above ) 

N C Os in, reduction of 
Oath, form of, for natives 
Officer— 


603 

590 

602 

878 

590-1 

594-5 

635 


Obstructing civ il authority m 567 

Penal deduction from pay of 546 

(See also Forces above ) 

Penal servitude (q v ) 

Prison, civil and penal servitude, definitions of 495 

Prisoner, military, removal to V K 66, 67, 492-3, 691,776-7 

Prisons, provisions with respect to 489-493, 495, 543-5, 695 
Punishments in, commutation, mitigation or remission of 485 

Regimental Debts (q v ) 

Removing and releasing authority in 490, 493, 495, 691-2 

Sentences of death and penal servitude in, approval of 65, 66, 482 
Special service in, attestation and enlistment for 239, 591 

Summary proceedings in, provisions as to 574, 604 

Supreme court, meaning of, as regards 603 

Transfers of officers to Indian Army . 239 

Volunteers in . 583 

Warrant officers m, reduction of . 594 

Infantry, composition of . 220, 231 

Infirmity, feigning of Disease.) 

Information Bureau. 

Nominal roll of wounded and sick to be sent to , • ,. 299 
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Information Bureau —contd 

Prisoners of war, formation of 288 

Privilege of free carriage must be granted to 288 

Property of dead disposed of by 305 

Information, Military, disclosing or publishing 427-8, 457, 713 

Infractions 

Of laws of war 281 

Remedy for 339-345 


Inhabitants. 

Medical treatment, not entitled to 298 

Occupied enemy territory, in 330-2, 414 

Offences against person or property of 68, 430, 431,476-7, 680, 

705, 717 

Privileges of those who give assistance to wounded 299 

Relations with belligerent forces during armistice 316 

When entitled to rights ol armed forces 276, 277-9 


(See also Civilians ) 

Injurious Disclosures (See Disclosures ) 

Injury. 

To avoid service (See Maiming ) 

To property (See Property ) 

Innocence, presumption of (See Evidence ) 

Inoculation, refusing, not an offence 444 

Inquest, Court of (See Court of Inquest ) 

Inquiry, Court of (See Court of Inquiry ) 

Insanity (See Lunacy ) 


Institution 

Injury to property of 26, 448-9, 709 

Stealing, &c , from 22, 444, 707 

Instruments, loss, See , of (See Equipments ) 

Insubordination 

Charge of, laying 16, 18, 433-1, 706, 718-9 


Disobedience to lawful command (q v ) 
Evidence m cases of 
Grievances not a justification for 
Language, violent, &c (See Language ) 
Mutiny (q v ), and, distinction between 
Offences of, and punishment for 
Provocation not a justification for 
Reservist, by 


75, 77, 83, 433-5 
16 

15-16 

17 18, 432-6, 706, 719 
16, 61,433 
578, 833 


Insurrection. (See Riot ) 

Intelligence, Military 

Communicating, disclosing, &c 427-8, 457, 704, 713 

Offences under Official Secrets Acts regarding 896-7, 902 

Intent, common 107 

Intention. 

Crime, as element of 17-19, 21, 22, 23, 25, 26, 27, 34, 58, 

59, 106, 107, 108, 109, 113, 117, 118, 121, 124-5, 129 
Evidence of, when admissible 19, 75, 76, 77, 78, 109 

Presumption of 20, 73, 106, 109 

Proof of 73, 109, 117, 163 

Intercourse between belligerents (See also Enemy) 3, 305—323 
Interim Custody. (See Custody.) 
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International Agreements 
Geneva Convention (q v ) 

Great War, effect of, on 
Hague (q v ) 

List of 

On which States they are binding 
St Petersburg v ) 

Internment 

Belligerent forces in neutral territory 

Civilian enemy residents 

Convention for 

Prisoners of war 

Sick and wounded 

Troops 

Interpreter 

Appointment of 

Employment of, caution regarding 
Member of court not disqualified as 
Oath, administration of, to 
,, forms of, for 
Objection to 

Solemn declaration by, form of 


270,271,272 

.. 271 

272 


349-350 

273-4 

413-4 

285 

351 

349—350 


55, 56, 665 

55 

56 

52 479-480,635,665 

762 

52, 635, 665 

763 


Intimidation 

During trade disputes 248-9 

Meaning of 249 

Invalided soldier, transfer to reserve or to corps in U IC 214, 506, 511 

Invasion. 

“Martial law” in case of 4 

Meaning of 324 

Inventory of Kit ( See Kit ) 

Investigation (See Charge and Commanding Officer, 
Charges ) 

Ireland 

Billeting in 205, 518, 522, 524 

Chief officer of police, meaning of 523-4 

Chief Secretary, meaning of, as regards Northern Ireland 524 

Civil power in, calling out army reserve in aid of 833 

County court judge, meaning of, in 604 

Court of summary jurisdiction in, constitution of . 573 

,, ,, ,, meaning of, as regards 604 

Emergency Powers Act, 1920, not applicable to 907 

Fines imposed m, application of .. . 573 

Impressment of carriages, &c , in 208, 518, 530, 532 

Irish Free State— 

Army Act, application of, to . .. .. 605-6 

* ‘ Beyond the seas,' * is deemed to be . .. 605 

Billets cannot be demanded m . .. .. 518 

* * Colony," is deemed to be for purposes of the Army Act .. 605 

Forces of the, raising, &c , of 239 

Impressment cannot be carried out in 518 

Not pari of “Ireland“ or “United Kingdom" .. 605-6 

Lieutenants of counties, appointment of, in . 198 

Lord Lieutenant of, meaning of, as regards Northern 

Ireland ... .. 524 

Lord Lieutenant of, definition of . . 601 
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Ireland— contd 

Lord Lieutenant of, powers of, as to— 

calling out army reserve in aid of civil 


power 833 

courts-martial 536 

Lunatic sold lers d ischarged in, provisions as to 513 

Martial law in, 1920-21, examples of military courts 140 145-147 

Militia (old) in 190, 198-9 

Mutiny Act extended to 11-13 

Northern Ireland— 

Canteen licences, provisions as to 577 

Governor of, powers of, regarding billeting and impress¬ 
ment in emergency 522, 524, 530 
,, ,, ,, ,, ,, courts-martial 530-7 

Prisons and prisoners in, special provisions as to 598 

Railways, conveyance of troops by 825-7 

Royal Ulster Constabulary, powers of, regarding billeting 

in emergency * 522-5 

Territorial Army, power to raise units in 236 

Prisons and prisoners in, special provisions as to 598 

Summary Jurisdiction Acts, meaning of, as regards 603 

Territorial Army, no units in 236 

Irons, use of 33, 787 

Irregular troops, conditions required of 275-7 


Isle of Man. 

Army Act, application of, to 598-9 

,, ,, dates of commencement and expiration in 416 

Billeting illegal m 598 

Colony, when deemed to be, for certain purposes 598-9, 696, 697 
Court of summary jurisdiction, meaning of, as regards 604 

Detention, sentences of, in 598-9 

Fines, recovery of, in 574 

Impressment of carriages illegal in 598 

Imprisonment, sentences of, in 598-9 

Militia, in relation to 599 

Mutiny Act extended to 13 

Not deemed as being “beyond the seas" 603, 606 

Penal servitude, sentences of in 598-9 

Prisons and detention barracks in 598-9 

Regimental Debts Act, application of, to 880 

Reserve Forces Act, application of, to 839 

Rules of Procedure, application of, to 697 

Summary proceedings in, provisions as to 574, 604 

T R F Act, 1907, application of, to 865 

United Kingdom, when treated as part of 598-9, 605 


Jersey Militia ( See also Channel Islands) .. 240 

Joint Trial ( See Trial ) 

Judge-Advocate 

Absence of, adjournment of court on 662, 678 

Appointment of 50, 68, 445, 677, 681, 686 , 790, 791, 793 

enquiry by court as to legality of 49, 50, 631 

invalidity of 677 

when essential • *• . ,. 50, 445 , 677 
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Judge-Advocate —contd 

Arraignment conducted by 52, 636 

Courts-martial, duties as to signature, &c , of proceedings 55, 59, 

62, 649, 652, 653, 657, 675-6 
,, ,, field general, appointment of 681,686 

,, ,, general, must have a 50,677 

Death or illness of 678 

Disqualification for acting as 477, 632, 677 

Duties and powers of 52, 55, 59, 62, 69, 84, 636, 646, 678-9 

Duty to accused 54, 57, 646, 657, 678-9 

Evidence, failure of accused to give, may comment on 57, 646 
,, recording of, by 55, 675, 683 

Oath, administration of, to 52, 479, 634-5, 762-3 

Objection to, accused has no right of 52, 633, 635 

Opinion of, to guide court 69, 678-9 

Solemn declaration by, form of 762—3 

Summing up by 57,646, 662,675,678, 752 

Witness for defence but not for prosecution, competent 478, 666 
Witnesses, calling of, power of 678 

,, examination of, by 55, 57, 669, 670-1,678 

,, summoning of, by 666 


Judge - Advocate - General 

Air Force personnel, in case of, Air Council substituted for 588 
Charge and summary of evidence, when to be submitted to 38, 47, 

442, 445, 623, 627, 766 


History of office 181 

India, in 67, 676 

Judge-advocate, appointment of, by 50, 632, 677 

Petition against finding and sentence, reference to 67 

Proceedings, copy of, certified by, as evidence 572 

,, preservation of, by 67, 135, 539, 676 

,, review of, by 135 

Re-trial, order for, consultation with 64, 564 

Royal Marines, in case of. Admiralty substituted for 67, 585 


Judicial Notice. 

Active service, of . 466 

Articles of War, of 30, 496 

List of matters of which to be taken 72, 665, 686 

Meaning of 72 

Rules of procedure, of 496 


Jurisdiction 

Acting within, but maliciously or with cruelty 135-136, 148, 

150-153, 155-156 

Acting without, or in excess of— 

Actions for damages in respect of 135, 136, 147-160, 679 

,, ,, protection of officers, &c , against 164,574—5 

Amenability of C -M and officers to civil courts for 3, 135-164, 

414 

Confirming authority equally responsible for 136, 147 

Criminal proceedings, liability to, in respect of 135, 160-164 
Meaning of . 136, 147, 163-164 

Civil court {q v ) 

Court-martial (q v ) 

Court of Summary (q v ) 

Summary Jurisdiction Acts (q v ) 

Jurisdiction in Homicides Act* 1862 


241 
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Jury. 

Exemption from service on— 

Officers and men. Territorial Army 233, 244,858 

„ on full pay and soldiers, regular forces 243-4, 558 

Qualified exemption, in case of England and Wales 233, 244 

Supplementary reservists when subject to military law 243-4 

Trial by, and C -M , difference between 69 

Justice 

Administration of, use of force in 111 

Obstruction of 129, 133 

Justice of the Peace 


Attestation, persons specifically authorised to act for purposes 

of, as 215, 219, 514, 587, 588, 837, 853 

,, proceedings before 215-16, 503-4, 514, 515 

Billeting and impressment of carriages, powers and duties 

with respect to, of 205, 206, 207, 208, 522, 523, 526, 528-532, 


534, 608 

Canteen licences, grant of, by 577 

Claims by masters to apprentices, &c before 216,515-6,555 606-7 
Deserters and absentees, warrant for apprehension of 559 

Furlough, extension of, by 451, 576 

Reservists, requisition for, m aid of civil power 226, 833 

Riots, &c , suppression of, responsibility of 246-7, 251, 254-6, 

260, 266 

Search warrants, grant of, under Official Secrets Acts 898 


Troops, requisition for, in aid of civil power 246 254-60, 263, 264, 

267, 268 


K 

Killing 

Homicide (q v ) 

Of surrendered combatants, forbidden 281 

Prohibited means of 280-1 

King, The (See also Crown ) 

Accession of, judicial notice to be taken of 72 

Appointment of provost-marshal and assistants at home by 42 
Billeting in emergency, power to authorise 206, 522 

Complaint by officer, submission to 460-1, 591 

Courts-martial, convening of, by 43, 474, 535 


find mg and sentence, confirmation by 63, 481, 536, 

588 

,, ,, ,, withholding 

of, by 64,564 


,, ,, order for re-trial by 64,564 

Impressment in emergency, power to authorise 530 

Lunatic soldiers, in case of, directions by 542-3, 657 

Mitigation, &c , by, of punishment 65, 485 

Territorial Army, embodiment and disembodiment of 234-5, 855-6 
,, ,, orders regarding 232,850-1 

Traitorous or disloyal words regarding 456, 712 

Warrants (q v ) 

King’s Evidence* (See Evidence ) 

King's Regulations • 

Copies of, as evidence 81.568, 586 

Disobedience of .. * 436 
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Kit. 


Apprentice or deserter, of, disposal of 
Clothing, &c (q v ) 

Deficiency m, evidence as to 
,, of absentee 

Improper possession of comrade's propcrt> 
Inventory of, taking of 
Obtaining free kit of necessaries b> 
enlistment 


888 


448-9 498, (.88-9 
448-9 497-8,688-9 
23, 459, 731 
689 

friudulent or improper 

440, 455-6, 701, 721 


L. 


Lance Rank, (See Rank, acting ) 

Language. 

Abusive, when drunk , . 25, 456 

Coarse, not necessarily insubordinate 58, 59 

Improper, which does not amount to insubordinate 434, 459 

Insubordinate, charge for using, form of 706, 718 

,, evidence in cases of 77, 89 


offence of, what constitutes, and punishment 18, 

25, 58-9, 61,432-4 


special considerations as to intention, &c 58, 59, 

77, 434 

Offensive, during judicial enquiry, when privileged 433 

Opinion of witness as to, admissibility in evidence 89 

Threatening or insulting, by reservists . . 734, 833 

,, ,, contempt of C -M byusing 27, 451-2, 

540, 710 

,, special considerations as to intention, &c 58 59, 434 
,, special findings on charges of using 17, 432-3, 484 

,, to superior officer 17,25 58,61,432-4,706,718 

Traitorous 456, 712 

Violent, not necessarily insubordinate . 58, 59 

Larceny, {See Stealing ) 

Larceny Act 118 

Lascars, enlistment of 217 


Law (See also Civil t Common , Court of. Criminal, Martial, 

Military, Statute ) 

Ignorance of, no defence to criminal charge 106 

Law and Order, restoration of ( See Riot, &c.) 

Law Officers' Opinion, on duty of soldiers called upon to 

assist police . 268-9 

Lawful Command. ( See Command and Disobedience ) 


Laws and Usages of War on Land 270-414 

Act of indemnity to cover action to prevent invasions, riots, &c 5 

Infractions of laws 281 

,, ,» remedy for 339-345 

Martial law, definition and application of 4, 5 

Nature and sources of the laws of war 2, 270-1 

Occupied territory, rules as to (See Occupation.) 

Present position of „. 270, 271,272 

Rioters not subject to 2 


Legal Adviser. 

Communications to, privileged .. .. 97-8 

Consultation with, accused's rights .. .. .. 48, 625 
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Legal proceedings m enemy territory when occupied 328, 333 

Letters 


For prisoners of war 
From the front, Ac , publication of 
Of administration ( See Regimental Debts 

Proof of receipt of 
Threatening arson 
tf murder 

Levy 

En masse 
Feudal, history of 
General, history of 


288-9 

428 

80, 839 
128 
116, 13i 

196, 277-9, 339 
167-169, 172, 173 
165-174, 197 


Libel. 

Actions for, examples 157-160 

Privilege as defence to 158-lbO 

Publication of sentence of C -M not a 15/ 

Threat to publish 122, 133 


Licences 

For canteens, provisions as to 245 577 

,, firearms 2 43 

,, recreation rooms, not required 577 

Lieutenants of Counties. 

Appointment of 166 

Auxiliary forces, jurisdiction as to, re-vested in Crown 194 

Deputy, may attest recruit for T A 853 

Militia (old), commissions in, recommendations for first 194 

,, ,, powers of, over 171, 186, 189, 191-4 

Presidents of county associations 846 

Recruit for T A may be attested by 85^ 

Trained bands, command of, by 170 

Life Certificate , taking as security or improper possession of c 62-3 
Liquor Ration, on board ship, stoppage of 548 

Loans to belligerents by neutral persons and Powers 348 

Local Authorities, absence of members on service 244 

Local Government Act, 1888, extract from 870-1 

Lock-out. (See Trade Disputes ) 

Lock-Up, use of 33, 543 559, 784 

London, City of 

Chief officer of police, meaning of 523 

Militia, m 186—7 

Trained bands, m . 171, 186-7 

Trophy Tax 199,864 


London Gazette. (See Gazette.) 

Lord Lieutenant of Ireland. (See Ireland.) 

Lord Lieutenants of Counties. (See Lieutenants.) 

Losing by neglect arms, equipments, Ac (S« Equipments, &c.) 
Lunacy • 

Accused, of, at time of commission of offence 88, 105, 503, 542-3, 

549, 657 

,, ,, „ trial 53,542,636,657 

Army Council's powers with regard to lunatic soldiers 218, 512—3 
Consent of a lunatic to offence 109 

Criminal Lunatics Act, 1884 .. .. 543 

,, responsibility m relation to .. •• 88, 105, 542 
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Lunacy— contd 

Disposal of lunatic soldiers on discharge 218, 512-3 

Evidence of 88, 105, 458, 657 

Finding of, at trial, provisions in case of 64, 105, 503, 542-3, 549, 

657, 745, 753 

,, confirmation of 64,542,653, 657 


,, revision of 653 

Manner of ascertaining that a person subject to military law 

is insane 889 

Regimental Debts Act, modification of, in case of 878, 889-890, 893 
Removal to asylums of persons undergoing sentence 542-3 

Sentence, none, where finding of 654 

Temporary 105 

Witness, lunatic as a .. .. .. . 95 


M. 


Magistrate (See Justice of the Peace,) 

Mahommedan method of swearing 635 

Maiming to avoid service 24, 109, 443-4, 558-9, 707, 724 

Maintenance of wife and children by soldier 241,548, 550, 552, 555-7 
Making away with arms, &c. 26, 448-9, 709, 727 


Malice 

Destruction of privilege by, in case of libel 
Evidence as to 
In execution of sentence 
Presumption of 

Malicious injury to property 
Malicious prosecution or punishment 

Malingering 


158-160 
77, 127 
164 

73, 127, 161 
127-8, 133 
135-136, 148, 150-153, 
155-156, 160-161, 164 
24, 443-4, 707, 723 


Malta Artillery, Royal. 

Part of regular forces 240,578,601 

Persons in, not to be sent to United Kingdom to serve 

sentence 489-490, 492-3 

Service, area of 240 

Man, definition of 587, 840, 864 

Mandamus, writ of 137-138 

Mandated territories , application of Army Act to 599 


Manslaughter 

Charges, specimen 713, 732 

Court-martial, jurisdiction of, in charge of 44, 103, 459-460 

Definition and examples of 116-117 

Dying declarations as evidence on trial for 85 

Provocation may reduce homicide to 117 

Punishment for 133, 460 

Riot, &c , excessive force m quelling of, may result m 255 

Trial for 44, 241, 460 

Marauding , a war crime ... 341-2 


Marines, Royal. 

Absence without leave 586, 587 

Acts relating to 588 

Admiralty, exercise as respects, powers exercised by His 

Majesty as respects land forces 238, 584-5, 587 

,, powers under Army Act>regarding 44, 67, 238,416, 584-8 



999 


[References on pages 418 to 610 are to the Army Act, and references on 
pages 611 to 786 to the Rules of Procedure ] 


Marines, Royal —contd 

Admiralty regulations included in term 1 
t ions' 1 

Army Act, modifications of, with respect to 

and Air Force (Annual) Act provisions of, as to 
,, Council's powers regarding 
,, transfers to and from (See Transfer below ) 

Articles of war for, power of Admiralty to make 
Attestation of 
Colony, in, provisions as to 
Command of 
Complaints by officers of 
Constitution of 
Control of 

Corps, separate, m case of 

Courts-martial, m case of, convening and confirmation of 


King's Regula- 

586 

238, 584-8 
175, 416 
238, 586 


,, military, trial by 

,, proceedings, custody of 

Deserters from 
Discharge, provisions as to 
Enlistment of, provisions as to 
Expenses of, included m Admiralty vote 
Field punishment, rules as to 
Fraudulent enlistment by 
History of 

India and colonies, provisions as to 
Land, employment on, meaning of term 
“Man of the,'' persons included m term 
Military law, application of, to 
Naval Discipline Act, when subject to 
,, prison deemed a military prison 
Numbers of 
Offences committed by 
Pay of, orders as to 
Precedence of 
Re-engagement of 
Regular forces, when included in 
Reserve, enrolment in Class II of, of former 
Rules of procedure, application to 

,, orders, &c , Admiralty powers to make 
Service, continuation m, after 21 years 
,, forfeiture of 
,, prolongation of 
,, terms of 

Ship, H M ’s, offences on board 
Transfer to and from Army 
Trial of (See Courts-martial above ) 
Warrants of Admiralty as to 


584 
587, 588 

585 

584 

585 

237 
238, 416 

602 

44, 584-5, 
587-8 
587 
67, 676 

587 
238 586 

235,238,586 587,588 

238 
787 

439, 586 
237 
585 

588 
587 

238, 586-7 
238, 586-7 
587 
175 

586-7, 588 
585 
237—8 
238, 586 
554, 578, 601, 605 
226, 832 
698 
238, 585 
238, 586 
238, 586,588 
238, 586 
238,586,588 
586-7 
2j8, 586, 588 


584-5 , 588 


Marriage 

Abroad, of soldiers 
Bigamy (q v ) 

Communications during, privilege of 
False statement as to, on attestation 
Registration abroad 
Without consent of military authorities 

Married Women’i Property Act, 1882 


i 245 

97, 668 
557 
245 
.. 241 

95 
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Marshal, Earl 


7-9 


Martial Law. 

Act of Indemnity to cover action taken to restore order, 
peace, &c . 5 

British possession, proclamation in, of 4 

Explanation of expression 4, 5 

Ireland, m, 1920-21, examples of military courts 140, 145-147 

Military Law and, distinction between 4 

Parliament alone can establish m British territory 4 

Petition of Right, provisions of, as to . 7, 171 

Proclamation of .4,5 

Punishments under, not permissible in peace 7, 11, 171,416 

War, during . . 414 


Masters, claims 
Labourers.) 


by ( See Apprentice and Indentured 


Mayor. 

Officer of auxiliary forces, election, &c , as 592-3 

,, regular forces disqualified from serving as 243,557 

Medals (See Decoration.) 

Mediation in War. ( See War and Neutral Powers.) 

Medical Emblem 304-5 

Brassard 304-5 

Limitation of use 294, 304 

Mark adopted as, Red Cross on white ground • 304 

Protection of, by legislation - 304 

Red Cross flag 294, 304 

Medical Expert, evidence by 88 

Medical Material . 302—4 

Convoys . 303 

Depots 303 

Fixed medical establishments 303 

Marking of 305 

Mobile medical units 302-3 

Voluntary aid societies, material of 303-4 

Medical Men, communications to, not privileged 98 

Medical Officer 

Certificate of, regarding accused 480, 547, 549, 794 

Witness, as . .. 88,458,549 


Medical Personnel. 

Arming of 300 

Brassard 304-5 

Capture and detention 301-2 

Certificate of identity 304-5 

Combatants, becoming 300 

Convoys, with 303 

Harmful acts of 300 

Limitations on freedom of movement 302 

Must be left behind to take care of wounded 298 

Pay and allowances whilst m enemy’s hands 302 

Privileges of 300 

Voluntary aid societies, of 301 

Medical Records, Army, privilege from disclosure 158 

Medical Units 

Armed guard for . 300 

Arms, finding of, with ... 301 
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Medical Units —contd 

Drivers (R A S C ) with 300 

Flag 294, 304 

Horses . 302-3 

Privileges of . 300 

Members, (See Courts-Martial and Parliament ) 

Memoranda for guidance in relation to Courts-Martial 763-770 

Menaces, demanding with 122,133,711 

Mental Deficiency Act ,1913 ,95 

Mercenaries 167, 172, 173 


Mercy, Recommendation to (See Recommendation to Mercy ) 


26, 448-9, 709 
22, 444, 707 
. 283 


5 

146 

146 


Mess 

Property, injury to 

Stealing, ftc , money or goods belonging to 
Military Attaches, treatment of, when captured 
Military Convict (See Convict ) 

Military Courts. 

Act of Indemnity for confirmation of sentences passed by 
Civil courts and, may sometimes function at same time 
,, ,, have no jurisdiction over, in martial law areas 

Courts-Martial (q v ) 

Explanation of term 5 

Origin of 7 

Writs against 140, 145-7 

Military Custody (See Custody ) 

Military Decoration (See Decoration.) 

Military Discipline ( See Discipline ) 

Military Exigencies 

Sittings of court, m case of 661 

Suspension of rules, in case of 679, 681, 682, 683, 686 

Military Expert, evidence bv 88-89 

Military Forces (See Forces of the Crown ) 

Military funds (India) (See Regimental Debts.) 

Military information, disclosing or publishing 427-8, 457, 713 

Military knowledge of court or officer 72, 88 , 89, 430, 431, 
433, 434, 436, 440, 442, 443, 446, 449, 450, 623, 665 

Military Law 

Amenability to, charge-sheet to show 623 , 699, 702—3 

Application to— 

Air Force personnel 42, 565, 578, 579, 580, 588-590, 596-7 

Auxiliary forces 578, 579, 581,582, 583—4, 592 

Boys at Duke of York's and Queen Victoria Schools 236 

Cadets 236, 237 

Civilians 2, 578, 579, 580, 582 

Colonial forces 240, 578, 579, 580, 581, 582, 583 

Indian Army Reserve of Officers . 578, 580 

,, Forces 238-9 , 578, 579, 580 , 582 , 583 , 590-1 

Marines, Royal * 238, 586-7 

Militia .... 578,581,582,583-4 

,, Officers . .. . * 222, 578,580,583-4 

NCOs . .. 580-2,583-4 

Officers . .. 1,222, 223, 233, 237, 577-580, 583-4 

,, Training Corps .. 237 

Pensioners 581, 582, 583—4 

Persons not belonging to His Majesty’s forces 2, 578, 579, 580,582 
Recruiters, paid pensioner .. .. . . • • 582 
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Military Law— con id 

Application to— contd 

Regular forces 455, 578, 579, 580 

Reserve forces 229, 578, 581,582, 583—4 

Reserve of officers (including Supplementary Reserve) 

222, 223, 578, 580, 583-^1 
Retired officers 578, 579, 583-4 

Soldiers not duly attested 216, 517 

,, of regular forces 216, 217-18, 511,580 

Supplementary Reserve 229, 578, 581,582, 583—4 

,, ,, of Officers 223, 578, 580, 583-4 

Territorial Army 233, 578, 579, 581, 582, 583-4 

,, ,, Reserve 233,578,579 

Volunteers 579, 581, 582, 583-4 

Warrant officers 578, 580-2 

Articles of war (q v ) 

Civil Law, and, adjustment of 103, 241, 566-7 

,, liability of soldier to, as well as to 1,2,11,103,241,460 
Code of, necessitated by standing Army 10, 416 

Completion of sentence though no longer under 489, 491,565 

Composition of . 1 

Courts-martial (q v ) 

Definition and object of 1,2 

History of 6-14 

Illegal enforcement of, in time of peace 6, 7, 171 

India (q v ) 

Liability to, in respect of status 44, 564-5, 590, 703 

Manual of, arrangement of . 3, 4 

Martial law (q v ) 

,, ,, and, distinction between 4 

Mutmy Act (q v ) 

Nature of 1,2 

Offences under, time limit for trial of 44, 45, 564-6, 639-640, 859 
Persons not subject to, military courts no jurisdiction over 2,4, 

7, 136, 147 

„ subject to, application of Army Act 417, 541 

,, who have ceased to be subject to, trial of, 44, 512, 564-5, 

590, 703, 734 

Prosecutor in court-martial must be subject to 51, 633 

Purpose of 1,2 

Rioters not subject to 2 

Military Occupation of Enemy Territory (See Occupation.) 


Military Office , exercise of powers vested in holder ot 

Military Policeman. 

Not superior officer of private 
Power of, in relation to Air Force personnel 
Military Prison (See Prison ) 

Military Prisoner. ( See Prisoner ) 

Military Reward (See Reward ) 

Military Savings Banks (See Savings Banks ) 
Military Service (See Service ) 

Military Service Acts, 1916-18 

Militia 

Channel Islands 
Colonial— 

Army Act, application of, to .. 


575,696, 
838, 860 

433 

814 


178, 203 

240 
.. 583 
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Militia— contd 

United Kingdom— 

Existing— (i e , under the T A. and Militia Act 1921)— 

See Reserve Forces, Militia, and Reserve of Officers, 
Militia 

Defunct—(t e , raised under the Militia Acts prior to 1921)— 
Abroad (See Service below ) 

Acts (See Militia Acts ) 

Arms, &c , of 195, 197 

Army Act, application of, to 197 

,, and, competition for recruits 176, 196 

,, enlistment into, from 188, 196,199 

Ballot, by, raising of 176, 187, 188, 189, 190, 196, 197, 

198, 199 

Barracks, erection of 

Billeting of 195 

Bounties 196, 197, 

Clothing 

Command of 171, 192-5, 197 

Commissions in, nominations by lieutenants of counties 
to first 

Conversion of certain units into units of Special Reserve 

199, 224, 230 

Conveyance of, by railway 
Cost of, former liability of county to part 
Crown’s powers as to 
Death sentence for military offences 
Desertion from, punishment for 
Disbandment of certain units m 1907 
Embodiment, failure to appear on 

,, Parliament summoned on 

,, provisions as to 191, 194, 197 

End of 

Enlistment into army 188, 196, 

,, voluntary, provisions as to 188-190, 192, 196 
Exemption from service m 189, 

Families of men embodied, relief of 
History 171, 174, 176, 185-199 

Impressment of carriages for * 209 

Ireland, in, history of 190, 198-9 

Legislation of 1907 as to 199 

Local, account of 186, 188, 196-8 

ballot, raising by . 197 

embodiment, meeting of Parliament on . 197 

end of . 197-8 

military law, subject to 197 

numbers , . 197 

training of 197 

London, City of, special position of . 186-7 

Lord-lieutenants (See Lieutenants of Counties ) 

Military law, application of, to 193-5, 197 

Numbers, provisions as to 190-1, 197 

Officers, appointment, &c of 193-4, 197, 198 

,, property qualification of, abolished 193,197 

,, qualified to sit on any court-martial 194 

, f status of 194 

Parliament summoned on embodiment of , 191, 197 


195 

207 

199 

195 

,198 

194 


209 

168—9, 195, 197 
171, 192—4 

195 

194-5, 198 
199 
194 
197 
199 
199 
199 

199 

200 

196 


191, 

198, 
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Militia —contd 

United Kingdom— contd 
Defunct— con td 
Pay of 

Quota, fine for not raising 

Quotas, provisions as to 168-9,189- 

Raising and maintenance 176, 189-190, 

Recruiting, competition with Army 
Re-enlistment 
Reserve 

Riots, local militia called out for suppression of 
Scotland, m, history of 
Secretary of State's powers with respect to 
Service—- 

Abroad only under voluntary offer 
Area of 

Conditions of 189- 

Period of 189, 

Stannaries, Regiment of Miners 
Storehouses 

Substitutes for balloted men, when allowed 1S9, 

Tower Hamlets 

Trained bands developed into, under Stuarts 
Training, absence from 

,, annual, period of 
Trophy money 

Volunteer 188-190, 

Militia Acta, 

Account of 

Repeal of 186, 

Militia Storehouses 


Mines, land, use of, not forbidden in war 

Minors. 

Enlistment of 
Wills of 
Misconduct • 

Discharge for (See Discharge.) 

Producing or aggravating disease (See Disease ) 
Misdemeanour 

Accessories after fact are principals in 

Atteippt to commit, conviction of, on charge of 

Conviction of, when charged with felony 

Meaning as respects Scotland and India 

Official Secrets Acts, under 897, 898, 

Table of 

Misprision by court 

Mitigation of Sentence (See Punishment ) 

Month means calendar month 
Motors. ( See Carriages ) 

Mule included in term “Horse” 

Municipal Office 

Army reservist, exemption from serving 
Officers disqualified from holding 
,, exempt from serving 
,, of auxiliary forces and 

Munitions, Ministry of 
Murder. 

Attempt to 


193, 195 
189, 197, 199 

191, 197, 198 
195-6, 198—9 

176, 196 
192 
178 
197 

190,197,198 
194 196 

192 

191-2 

192, 197, 198 
192, 197, 198 

187 

195,199,867 
196, 197, 198 
187 

171,174,186 

194 
191 

195 

192, 196, 199 

185-199 
188, 198, 199 
195, 199, 867 
280 

216 

242 


108 
108, 130 
71 
603 

900-2, 904-5 
130-134 
164 

604, 697 

532, 604 

834 
243, 557 
244 
592-3 
184-5 

117, 130 
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Murder —contd 


Consent is no defence to 
Conspiracy to 

Court-martial, before, form of charge for 

,, jurisdiction of, in case of charge for 


109 
118, 131 
713, 732 


44, 103, 459-460 


Death caused by excessive or illegal punishment 160-161, 164 

,, foirn of, immaterial 116 

,, sentence must be imposed by C -M for 29, 60, 460 

Definition of 116 

mg declarations as evidence on trial for 85 

Evidence of character, intention, &c , on trial for 75, 7 6 

India, in, approval requued for d*ith sentence for 65, 482 

Lettcis threatening to 116, 133 

Manslaughter (q v ) 

Prein edit it ion not always essential 116 

Pnma facte presumption of, in ca^c of kiUing 73, 116 

Provocation as excuse 117 

Riot, &c , excessive force in quelling of may result in 255 

Ti lal of ebargr of, special provisions for 241 


Wounding wdh intent to, convn turn of unlawful wounding 


Musters, commissions of 


71, 134 
169-171, 186 


Mutiny 

Charge of, forms of 
,, framing 

Civilians, offences by, tried by civil court 

Coi spiring to cause, or joining in 16, 78, 431 

Definition of 

Disobedience may amount to 
Evidence in case of 

Grievances or provocation no justification for 
Information to C O regarding, failure to give 
Insubordination (q v ) and distinction bttween 
Mutineers, armed, included in term ‘‘enemy" 
Offences relating to 16, 

Pumshment of, provisions as to 
Suppress, obligation to use utmost endeavour to 
Trial may be at any time 


706, 717-8 
16 
432 

2 G26, 706, 717-8 
15-16 
17, 432 
16, 78, 83 
16 

16, 432, 706, 718 
15-16 
602 

431-2 706, 717-8 
10-13, 16, 432 
431-2 

44, 45, 564-5, 566 


Mutiny Act 

Articles of War (</ v ) 

Channel Islands, extended to 13 

Colonies and foreign countries, extended to 12-14 

Courts-martial, power to constitute, given by 12, 13 

Crown's powers under 11-14 

Fir^t 6» 10, 11 

Histoiy of 0, 10-14 

Ireland, extended to 11-13 

Isle of Man, extended to 13 

Offences and punishments under 10-13 

Replaced by Army Act 7, 14 

Second * * * II 

Succession of annual Acts till 1878 11—14 
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National Defence Act, 1888 200, 210, 830-1, 860 

National Registration Act, 1915 178 

National Service, Ministry of 184-5 

Native Officers 

In Colony, confirmation of finding and sentence, on 63, 791 

In India, subject to Indian military law 238, 590-1 

Natives 

Corporal punishment, infliction of, on 545 

Courts-martial on Indians, convening of 590-1 

Employment of coloured troops in war 279 

Enlistment of 217, 515 

imprisonment, execution of sentences of 492-3 

Oath, form of, for 480, 635 

Offences against, trial of 445 

Penal servitude, execution of sentences of 489-490 


Naval Discipline Act 

Application of, to forces when on board H M 's, ships 598, 818 
,, ,, Royal Marines 238,586-7 

Orders m Council made under 42, 598, 818-824 

Provisions of, regarding discipline when naval and military 

forces acting together 597, 809 

Naval, Military and Air Forces acting together disciplinary 

relations 42, 596-7, 809-810, 813-7 

Naval Prison (See Prison ) 


Navy, 

Army and, acting together, disciplinary relations 42, 596-7, 809-810 
Deserted from, false statement of having 450-1,710 

Dismissal from, or dismissal with disgrace from — 

enlisting m regular forces 28, 218-19, 454-5, 712 

,, T A 853—4 

Enlistment, fraudulent, into 21,439 

,, improper ,, Army from 439^-440 

Evidence of service or discharge from 568 

Forfeiture of seniority of rank in 590 

Mutiny or sedition in 16, 431-2 

Officers and N C Os of Army, power of command over 

personnel of 42, 597, 809-810 

Officers and petty officers of, power of command over military 

officers and soldiers 42, 596-7, 809-10, 818-824 

Supplementary reservists, enlistment into 229 

Territorial Army members ,, ,, 235 

Navy, Army and Air Force Institutes, stealing, &c , from 

22,443,444,707 

Necessaries, Regimental (See Equipments and Kit ) 

Necessity, when an excuse 106, 427 

Neglect (See Conduct, &c , to Prejudice of Good Order, &c.) 
Negligence. 

Actions for 156-7 

Offences committed through 106, 110, 117 

Negroes, enlistment of 217, 515 


Neutral Persons 

Belligerents, joining 
In occupied territory 
Loans to belligerents 


347 
352 

348 
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Neutral Persona— contd 

Rights and duties . , # 352 

Trade with belligerents ,. . 347-8 

Neutral Powers 

Captured war material in neutral territory . 350 

Diplomatic agents of, in a siege 291-2 

,, ,» ,, in occupied territory 352 

Good offices and mediation by .. . 340 

Impartiality 348 

Intelligence agents 348 

Internment of belligerent forces in neutral territory 349-350 

Loans to belligerents , 348 

Neutrality, general duties of . 345 

Neutral territory and military operations 346 

,, ,, , recruiting 347 

,, ,, ,, supplies 347-8 

,, ,, ,, transmission of information 348-9 

Posts and telegraphs in neutral territory 348 

Prisoners of war m neutral territory 350 

Rights and duties of 345-353 

Sick and wounded in neutral territory 360-1 

Wireless installations in neutral territory , 348-9 

Neutral Railway Material m a theatre of war 352-3 

Neutral Territory (See Neutral Powers ) 

Newspaper Correspondents (See also Reporters ) 

Can claim to be treated as prisoners of war if captured , 282 

Military law, application of, to 580 

New Zealand, Dominion of, forces of the, raising, &c , of . 239 

Night 

Disguised at, offence . .. 124,132 

Housebreaking tools, possession of, at 123, 132 

Meaning of term 122, 123, 124 

Offences at 123-124, 132 

Non-Combatant troops, members of armed forces 276 

Non-Commissioned Officers 

Accounts of, supervision of, by s ipenors .. . 23, 443 

Acting N C O included in term N C O 465, 595, 601 

, t reprimand by C -M 465, 595 

,, reversion of, to permanent grade or ranks 

37, 39, 465, 470, 472, 594, 595, 758 
Admonish, power of company, &c , commander and C O , to 

35, 39, 470, 823 

Air Force personnel, power of command over .. 42, 597, 813—7 

Appointment, removal from •• * 39,595 

Army Act, special provisions of, as to . 594-5 

Arrest, powers of . 467 

,, rules as to, in case of . 33 

Auctioneer, employment as, under Regimental Debts Regula¬ 
tions - • 883-4 

Charges against, commanding officer’s power to deal with 

24, 35, 36, 39, 469, 470-2, 594-5 
,, company, &c , commander’s power to deal 

with 35, 469 

ft investigation of 35, 468-9 

Civil court report as to conviction by, of 567, 595 

Commanding officers’ powers as to punishing 24, 35, 36, 39, 469, 

470-2, 594, 595 
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Non -Commissioned Officers —contd 
Company, &c , commanders' powers as to punishing 35, 469 

Confinement of soldiers, duties in relation to, of 33, 34, 446-7, 467-8 
Court-martial, custody at 51 

,, right to claim trial by 470, 595 

,, sentences by, on 29, 463, 465, 594-5 

Definition of term . , 601 

Detention, sentenced to, deemed reduced to ranks 29, 594-5, 758 
Drunkenness of 24, 39, 470, 471, 594 

Extension, re-engagement and continuance of service 212, 509 

Field punishment cannot be awarded by C O to 39, 469 

,, sentence of, by C -M involves reduction 

to ranks 29, 594-5, 758 

Imprisonment, sentenced to, deemed reduced to ranks 29, 594-5, 758 
Lance {See Acting above ) 

“Man," included m term (in case of Reserve and T A ) 840, 864 

Military custody in case of 33 

,, law, application of, to 580-2,583-4 

Minor punishments 37, 39, 470-1 

Naval personnel, power of command over 42, 597, 809-810 

Pay, detention of, by 457 

,, forfeiture of, cannot be awarded by C O to 39, 469 

Penal servitude, sentenced to, deemed reduced to ranks 29, 594-5,758 
Punished more severely than private concerned in same 

offence 61 

Punishment, summary {See C O above) 

Rank, reduction ra 463, 465, 567, 594-5, 758 

,, ,, ,, date of effect 465,595 

,, relative, in case of naval, military and air forces 597, 809,814 
,, seniority of, forfeiture of 29, 463, 465, 594-5 651, 758 

Ranks, reduction to 29, 463, 488, 567, 594-5 758 

,, ,, ,, suspension of sentence docs not affect 488 

Re-engagement and continuance of service of 212, 509 

Reprimand or severe reprimand, sentence by C -M 463 465, 

595,758 

,, of, by C O or company, &c , commander 35, 39 470 

,, ,, on board H M J s ship 823 

Reversion to permanent grade from appointment (See Acting 
above) 

Sentences on, forms of 758 

Service, continuance in 212, 509 

Ship, on board ( See Ship ) 

Soldier, striking or ill-treating a 28, 457, 713 

,, when included in expression 457, 470, 578 601 

Summary punishment ( See Commanding Officer above ) 

Superior officer, when included m expression 601 

Wife and children, maintenance by 556 

Non-Confirmation. (See Confirmation ) 

Northern Ireland (See Ireland ) 

Notices 

Reserve forces, affecting, provisions as to 838-9, 869 

Territorial Army, affecting, provisions as to 856-7, 869 

Numbers. 

Air Force, Royal 415-6 

Aliens permitted to enlist 217, 514-5 

Army Reserve 224, 225, 832, 841, 863 

,, standing 175, 415 



1009 


[References on pages 418 to 610 are to the Army Art , and references on 
pages 611 to 786 to the Rules of Procedure] 


Numbers —contd 

Excess or deficiency not to affect operation of \ A 175, 417 

Militia 863 

Territorial Army 202, 8SO, 851 

Troops to be maintained, stated annually in A and A F (A) 

Act 175, 415 

When numbers of reserve forces not include 1 in those 

authorised m A A 842, 863 

Nuncupative Will (See Will,) 


O. 


Oath 

Accused must be present when court take 52, 634 

Administration of, procedure 52, 4/9 480, 634-5, 664, 609, 

682, 762-3 

Affirmation included in term 603, 604 

,, substitution of, for 95, 504, b35 

Allegiance, of 215, 504 

Children, evidence of, admissible, though not on 83, 95, 114 

Confession on 93 

Court of inquiry, administration by 496, 497, 687, 689 

Courts-martial, president, members and officers attending, for 

52, 479 480, 634-5, 664, 682, 762-3 
,, taken by members of, effect of , 479 

Declaration (q v ) 

Definition of 603, 604 


Fvidence cannot be on before court sworn 
,, on, right of accused to demand 


False, punishment of 
Form of 

Incompetence to take 
Indian method of swearing 
Interpreter, m case of, provisions as to 
Judge advocate, in case of, provisions as to 
Judicial enquiries, evidence in, must be on 
Mahommedan method of swearing 
Manner of taking 

Master claiming apprentices, &c , form of 
Natives, administration to, of 
Objections to 

Officers under instruction, m case of 
One, for trial of several offenders successively 
Refusal to take 27, 451—2, 539—540, 710 

Religion, swearing of persons according to their 95, 634-5 

Scottish method of swearing 52, 635 

Shorthand writer, in case of, provisions as to 52, 479, 635, 665, 762 
Solemn Declaration, (See Declaration ) 

Summary of evidence, at 37, 497, 617-9 

Witnesses, provisions as to 55, 83, 95, 114, 470, 473, 479-480, 

498, 617-8, 635, 643, 669, 682, 763, 768 
Obedience, by inferior, duty and limits of 18, 152—4, 162-3, 

434-5,444 

Objections by accused (See Courts-Martial , objection* ) 


634 

36, 37, 41, 470, 473, 
617-9, o22 
127, 552-3 
52, 762-3 
479 

635 

52, 479, 635, 665, 762 
52, 479, 634-5,762 
70 
635 
763 

515-6, 606-7 
480, 635 
479 

52,479 635,762 
52, 664, 682 
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Obstructing 

Course of justice 

129, 133 

Or impeding military duties 

558-9 

Police, when arresting officer or soldier 241 

458,567,713 

Occupation of Enemy Territory. 

Active service in relation to 

. 599 

Administration 

3, 326-330 

Allegiance of inhabitants 

326 

Army of Occupation, 1918 

179 

Authority, exhibition of 

325 

Banks 

338 

Billeting 

334-5, 337 

Censorship 

329 

Collective punishment 

331, 344 

Commanding officer's position in 

3 

Commencement, test of 

325 

Commercial intercourse 

329 

Courts of law 

328, 333 

Definition 

324 

Duties and powers of occupant 

3, 326, 414 

Education 

329 

Effectiveness of 

324 

Effects on population 

330-2, 414 

Finance 

328-9 

General effects 

324, 326 

German instructions for the Governor-General 

of an 

occupied province 

412-3 

Inhabitants, allegiance of 

326 

,, obedience of, limitation on 

330 

,, offences against person or property of 

68, 430, 

431, 476-7, 705, 717 

,, personal services of 

331-2 

,, rights and duties of 

International agreement as to 

330-2, 414 

2 

Invasion not necessarily occupation 

324 

Legal proceedings 

328, 333 

Maintenance of occupation 

325-6 

Medical service 

330 

Neutrals 

352 

Officials, position of 

332-3 

Payment for services 

332 

Police duty 

330 

Postal matters 

329 

Press, control of 

.. 329 

Proclamation of occupation 

325 

Property (q v ) 

Punishment, collective, during 

331, 344 

Rates, collection of 

328 

Religious observances 

329 

Reprisals 

331, 344 

Requisitions of personal services of inhabitants 

331-2 

Sanitary duties 

330 

Schools and educational establishments 

329 

Suspension of certain laws and privileges 

327 

Taxes and rates, collection of 

328 

Test of occupation 

325 

Transportation, restrictions on means of 

329 
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Occupation of Enemy Territory —contd 
Troops, behaviour of, during 
,, safety of, during 


414, 431 
414 


Offences (See also various kinds of ) 

Abroad, trial of 12, 67, 68 , 162 414, 476-7, 567 

Accessory before and after fact to (q v ) 

Accidents, responsibility 
Active Service, on (q v ) 

Aggravated, dealt with by general court-martial 
Agreements to commit 
Aiding and abetting 
Air Force Act, against 
Allied country, in, trial of 
Alternative not to be stated in same charge 
Arrest, erroneous order during, does not affect liability for 
Articles of war. power to create offences under 


109-110 

48 

129 

107,126,553 
589, 590 
414 
624 69« 
33 

30 496 

Assisting in, responsibility for 107 

Attempts to commit (q v ) 

Billeting (q v ) 

Charge (q v ) 

Children, by 105 

Civil, generally no limitation of time for tual of 640 

,, law, against 1 , 21, 103-5, 113-134, 241, 459-460, 554, 

567, 624-5, 713, 732-4 
,, special findings on charges of 1 30-4 484 

,, time limit for trial of 45 114 566 639,640 

,, triable by court-martial ( See Courts-Martial, 

civil offences ) 

Classification of 15 

Cognate (See also Charge, alternative ) 

,, conviction of one on charge of another 17, 20, 23 58, 
71, 120, 122, 130-134, 438, 443, 4 d 3-4 

Common intent, responsibility in case of, for 107 

Compulsion, committed under 106 

Condonation of 45,53 639-640 

Consent to responsibility 109, 113, 114, 115 

Conspiracy (q v ) 

Criminal responsibility (q v ) 

Disposition to, as evidence 74, 75, 77 

Doubt as to whether facts proved constitute 47, 647—9 

Drunkenness, during 25, 26, 106, 433, 441,456 

Enemy, in relation to (See Enemy ) 

First, lenient treatment for 61 

Foreign stations, on, removal for trial 45 

Good order and discipline, offences against (See Conduct 
to Prejudice ) 

Habitual, increased punishment for 29, 61 

Ignorance, through 106 

Inciting to commit 107, 132 

Informants as to, privilege of withholding information as to 97 
Inhabitants, against (See Inhabitants ) 

Innocent agent, committed through . 107 

Insanity in relation to (See Lunacy.) 

Instigating, responsibility for 107 

Intention m relation to (See Intention ) 

Investigation of .. . 31, 34-38, 467, 468-470, 472 

616-621 
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28, 456-9, 712-3 
15 426-431,704-5 
33, 35, 36, 40 
47 

78, 109 
106 

106, 110, 117 
895-906 

112 

45, 53, 639 
military law in 

45, 565 
61, 78, 108 
61, 104 


213 


Offences— con td 

Joint, degrees of criminality in . 61 

Knowledge of intended 108 

Less, conviction of, on charge of greater 17, 20, 58, 71, 

' 108, 130-4, 438, 443, 483-4 

Marines, Royal (q v ) 

Military, miscellaneous 

,, service, m respect of 

Minor 

,, charges for, when may be dropped 
Motive for 

.Necessity as excuse for committing 
Negligence, committed through 
Official Secrets Acts, under 
Omission, acts of, responsibility for 
Pardon of, may bar trial by C -M 
Place of commission of, liability to 
respect of 
Preparation for 

Prevalence of, punishment during 
Provocation (q v ) 

Punishment (q v ) 

Repetition avoided by service abroad 
Reserve, Army (See Reserve Forces ) 

Same, re-trial for, when illegal 40, 41, 44, 45, 53, 470-3, 564, 

567, 618, 639 

,, ,, „ „ permitted 45, 64 480, 481, 564 

566-7, 637, 662, 677 

Serious, trial of, by civil court 104 

Several, evidence of one as proof of another 76, 77 

Sexual . 113—115 

Ship, on board ( See Ship.) 

Similar, evidence as to 75, 76, 77 

Soldiers, by, forms of charges . 699-735 

Substance of, must be proved . 7 1, 72 G43 

Tables of 105, 130-134 

Territorial Army (q v ) 

Threats of accusations of 
Time and place of, material in sonic cases 
Offences against the Person Act, 1861 
Offender. (See Accused.) 

Office. 

Execution of, meaning 
Military (See Military Office ) 

Municipal ( See Municipal Office.) 

Parochial (See Parish Offices.) 

Officer 

Accounts, supervision of, by 

Actions for damages against 135-136, 147-160 

Agents, prohibition on officers acting as 
Air Force Act, when subject to 
,, ,, attachment to 42 

,, ,, personnel, power of command over 

Alien not capable of being 
Arrest— 

Abroad . 

Civil police, by, evidence of .. 


122 , 


133 

72 

95 


433 


23, 443 
164, 574-5 
244 

42, 589, 597, 813 
588-590, 810-13 
42, 597, 813-7 
217, 515 

31 

569-571 



iu!3 


[References on pages 418 to 610 are to the Army Act t and references on 
pages 611 to 786 to the Rules of Procedure ] 


Officer —contd 
Arrest— contd 
Close 

Court-martial cannot be demanded 
Exercise during 

Guard, piquet, P M , See , may be under charge of, during 

32, 43 


31 


32 


31 

32 
H 
31 

4o7 

31 

31 

467 

31 

31 

31 

33 

32 
463 

31 

31 

31 

853 

532 


Inferior may order superior into, in certain cases 
Investigation should precede 
Method of 

Military custody includes arrest 
Nature of, to be conveyed in writing 
Open 

Order for, generally written 
Re-arrest on same charge 
Release from, order for 
Report of to superior military authority 
Restrictions during 
bword, deprived of, when under 
Witness, attendance as, when under 
Attest it ion before an 215, 514, 587, 588, 837 

Bankruptcy of, assignment of pay. Sec 
Billeting (q v ) 

Cishiering of (q v ) 

CIi irge against, dismissal by C O 35, 469, 470, 621 

,, ,, competent authority 41, 472—3 621 

> investigation into 31, 35, 469 472, 621 686 

] ,, summiry disposal of ( See Summary disposal below ) 

Citizens, position of officers and soldiers as 1, 103, 241-5, 

246, 564--* 

Ci\ il courts, control over illegal acts of 3, 135-164, 255 

261,414 574-5 

,, invoking aid of, by 135—136, 147, 164, o74-5 

law, liability under 1, 103, 160—164, 241—5, 246, 460, 567 
power, position when employed in aid of (See also 
” * Force) 246-7,251-2,254-69 

Commanding Officer (q v ) 

,, cannot punish an 4/u 

Commissions (q v ) 

Common law rights of, assertion of, in civil courts 135-136, 147, loa 
Company directorships, restrictions as to holding of, by 
Complaints, procedure 
Contracts, liability for 
Corps, appointment to 

,, liability to serve in any 
County council, eligible as member of 
Court martial— 

Composition of, on trial of 
Custody of, at 
District, cannot try 
Field general, can try 
General, can try •• 

Officers attending for instruction and in waiting at 
Courts - Martial.) 

Remand for 
Right to claim trial by 
Summary disposal of charge bars trial by 

(12X0) 


43, 


244 

460-1, 585, 591 
157 

221,568 
221 
243, 557 

46, 475-6, 630-1 
5X 

44, 104, 452, 474 
68, 680 
14 

(See 

469, 472—3 
32, 41, 473 
41, 45, 473, 639 


l\ k 
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Officer— contd 

Court of inquiry on charge against 35, 621 

,, ,, presence at, where character affected 687 

Criminal proceedings against 3, 135, 160-164, 414 

Crown, subject to will of 137, 141, 142 

Defending accused (Sse Defence ) 

Definition of, in Army Act 577-8, 601, 604-5 

,, „ Regimental Debts Act 879 

Delegation of authority to another (See Delegation ) 

Deputies approved by Army Council for purpose of s 138 (8) 

and s 145 (2), Army Act 557 

Dismissal (q v ) 

Drunkenness of 24, 442 

,, on parade 32 

Effects of deceased ( See Regimental Debts ) 

Elections ( See Parliament ) 

Embezzlement and theft, pre\ention of, responsibility for 23, 443 
Evidence as to appointment, corps and rank of 568 

False accusation by 27, 450, 710 

Finding and sentence on, confirmation of 63, 789, 791, 792 

(r O C (q v ) 

Imprisonment, sentence of cashiering to precede sentence 

of 29,463,466,756 

Improper conduct of, towards accused, inquiry into 47 

Indian Army (Ses India ) 

Junior may order arrest of senior m csitam cases 32 435, 467 

Jurisdiction, acting without or in excess of ( See Jurisdiction ) 

Jury, service on ( See Jury*) 

Justice of the peace, may be authorised to act as 215, 514, 

587, 588, 837, 853 

King, The, right of appeal to 460-1 

Licence duty for soldier servants, exemption from 243 

Malicious acts by 135-136, 148, 150-153, 155-156, 160-161 

Military custody means arrest m case of 31, 467 

,, knowledge of 72, SS, 89, 430 431, 433, 434, 436, 

440, 442, 443, 446, 449, 450 623, 665 
Military law,application of, to 1,222, 223, 233, 237, 577-580, 583—4 
Militia (See Militia and Reserve of Officers,—Militia ) 

Native (q v ) 

Naval Discipline Act, when subject to 598, 818 

,, forces, attachment to 42,597 809-810 

,, personnel, power of command over 42, 597, 809-810 

Obstruction, &c , of, in execution of duties 558-9 

Officers Training Corps (q v ) 

Offices, public or municipal, not to be held by regular 243-4, 557 
Oppression by, abroad, trial for 162 

Parliamentary candidature, &c (See Parliament ) 

Pay— 

deductions from 462, 464, 546, 551, 

when prisoner of war 

Penal servitude, sentence of cashiering to precede sentence 
of 29,463,466 

Persons subject to military law as 43, 577-580 


Petition by, against finding and sentence of C -M 
Precedence of, when regular, reserve and territorial serving 
together 

Prescribed (q v ) 


552 
287 

756 
, 605 
67. 135 


233 
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Office r —con td 

Press, communications to, restrictions on 
Prohibition, writ of, issue to 
Protection of, against civil actions 
Provocation of subordinate by superior 
Publication of books, &c , by 
Punishment, scale of, for 
“Qualified'* foi convening or confirminR 
' martial 

Rank, forfeiture of seniority of 


general 


,, restoration of seniority of 
Rank of, evidence of Army List, &c 
,, m Army 

,, relative, in case of naval. 


Rates, when exempt from 

Recruiting system, old, pecuniary interest in 

Redress of wrongs, procedure 

Refusal by, to deliver up soldier to civil power 


Reprimand, sentence of, on 
Reserve of Officers (q v ) 

Resignation, no right of 
,, T A , from 

Retired, application of military law to 
,, liability to recall 

Riots, &c , responsibility when troops called out 


244 
140 

164, 574-5 
16, 61,433 
244 

28-29 462-7 
court- 

536-7 

41, 462, 463, 465. 473-4, 589 
590, 651, 757 
46 * 

, as to 568 

221 

military and air forces 

597, 809, 814 
24 * 
178-7 

460-1, 585, 501 
241 458, 567, 713 
41.462,463,473 591,757 


,, ,, special duty to suppress 

Rules of Procedure, application of, to 
military law as 
Scandalous conduct of 
Sentence on, forms of 
Service, forfeiture of 

,, restoration of forfeited 
,, with any part of aimy, liable to 
Severe reprimand of ( See Reprmi md above ) 

Sheriff (q v ) 

Ship, on board (See Ship ) 

Social misconduct of 

Soldier, ill-treating or striking a 

,, servants, licence duty not payable for, by 
Subordinates, liability for acts of 

Summary disposal of, and Warrant Officers, under S 
Abstract of evidence, copy for accused 
Air Force personne 1 , of 
Bar to trial by court-martial 
Civil court, case dealt with by, bar to 
Court-martial, accused’s right to 
,, ,, remand for trial by 

,, ,, trial by, is a bar to 

Dismissal of charge 
Lvidence before 

Oath or solemn declaration, same as 
martial 
Object of 

Offences which may be dealt with 
Officers empowered to deal with 
( 1210 ) 


137, 221 
232 

578, 579, 533-4 
222 

246-7, 251-2, 
254—69 
241 

persons subject to 

697 

21, 29, 60, 442, 707 722 
756-7 

41, 462, 473-4, 591 
463 


41 , 


221 


442 

28, 457, 711 
24 i 
156-7 

47— 

473, 621 
473-4 
45, 53, 473, 639 
47 i 
41, 473 
472-3, 621 
47 1 

41,472-3, 621 
41, 452, 472-3, 621-2 
for a couit- 

473, 622 
473 
41, 47 1 
41, 472 
K. K 2 
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Officer —contd 

Summary disposal of, and Warrant Officers, under S 47 —contd 
Officers subject to 41, 472 

Pay of warrant officers, power to order deductions from 547 


&c 


41, 472-4, 621-2 
of 136,474,622 

41,473-4, 591, 593^ 
469, 621 
473, 621 
596-7 
433, 601,622 
17, 18, 434-5, 706, 719 
32, 435, 467 
433 


16, 

17 25,61,432-4, 


Procedure 

Punishments, cancellation remission 
,, which may be awarded 

Remand by C O for 
Summary of evidence, copy for accused 
Superior, Air Force officers and N C Os as 
definition of 
disobedience to 

may be ordered into arrest by junior 
military policeman is not a 
naval officers, &c , as 
provocation by 
right to give a command 
striking or threatening 
Supervision of persons in positions of tru,t by 
Supplementary Reserve ( See Reserve of Officers ) 

S\\ord of, removed when put in arrest 
Territorial Army (q v ) 

Tolls, exemption from . 209, 243, 553-4 

Transfer, liability to 221 

,, to Indian Army 239 

I rial of, custody of, at 51 

,, ,, for offences of oppression abroad 162 

Volunteer {q v ) 

Voting at parliamentary elections (See Parliament ) 

Waiting, at court-martial (See Courts -Martial ) 

Warrant (q v ) 

Wills of ( See Wills 


596-7 
61, 433 
18, 434 
706, 718 
23, 443 

31 


Woman as 

Officers* Commissions Act, 1862 

Officers Training Corps. 

Cadets 

Constitution of 

Military law, officers subject to 

Object of 

Officers 

Organization 

Official Secrets Acts 
Omission, acts of, responsibility for 
Operations, surgical 
Opinion 

As to guilt not to be stated by investigating officer 

Conduct of accused, as to 

Counsel not to state, as to matter of fact 

Court of inquiry, of, as to returned prisoner of war 

Drunkenness, as to, witnesses must give reasons for 

Evidence, not generally admissible as 

Experts, of, as evidence . 

Law Officers’ (q v ) 

Of confirming officer, evidence of 
,, convening officer, statement and effect of 


605 
860, 869 

237 

236-7 

237 

236 

237 
237 

895-906 

112 

109, 112,444 

36, 37 
89 

56, 674 
687 
445 
74, 88—90 
88, 89 

686 

46, 68, 475-7, 


627-8, 630-2, 680-1, 686 
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Opinion —coni l 

Of judge-advocatc as to pomt of law, court to be guided by 

69, 678—9 

,, members of court-martial (See Courts-Martial, Members ) 
Opium, drunkenness includes intoxicition from 24 

Order and Discipline, offences against (Se* Conduct to the 
Prejudice ) 

Orders, &c (See aho Command ant Disobedience ) 

Admissibility as e\idcnce 81, 88, 136, 568 

Army 568 

Complaints regarding 18 

Criminal Liability of suoordmate v^iieu ^\icutiJig 163 

Decoration (q v ) 

Delegation by nnlitaiy authority of powci to l^sue 57S-6, 838, 860 
Execution of 17-18, 111, 152-154, 156, 102-163 

Garrison, general, standing &c , neglect to obey 19, 436, 706, 720 
General, declarations as to active service to be published m 600 

Ignorance of, when no excuse for olfcm < 436, 442 

Militia 863 

Misapprehension of 436, 142 

Proof of 4 36 

Provisions as to 575—6, 696—7 

Refusing to obey (See Disobedience ) 

Regimental, notification in, of absence without leave 39 


Rt serve Forces 
Signing of 
Territorial Army 
Validity of 
Ordinances of War 
Ordnance, Board of 
Outlawry, foibidden 
Overseer 

Meaning of, m T R 


837-8, 863 
575-b, 838, 860 
232, 849-850, 851, 864 
575—6, 696 

(See Articles of War ) 

180, 18J 
.. 281 


F Act 


Publication and service of notices by 


865 
839, 857 


P 


Parade 

Attendance at, when under open arrest 33 

Failing to appear at place of 21, 26, 440-2, 707 

,, ,, ,, ,, owing to drunkem«ss 26,442 

Pardon. (See Offence ) 

Parish Offices, exemption Irom service 233, 244, 593, 834, 858 


Parlementaire 

Approach of 

Authorisation to, should be m writing 

Conduct of 

Detention 

In enemy’s lines 

Inviolability 

Misconduct 

No obligation to recei\ c 
Party accompanying 
Treatment of 

White flag, improper use of, by 
,, ,, use of, by 


. 306-10 

306- 8 

307 

308 

309 
309 
30b 

>09-10 

307- 8 

308 

309 

310 
306-7 



1018 


[Refetcntcs on pages 418 to 610 aye to the Army Act, and references on 
pages 611 to 786 to the Rules of Procedure ] 


Parliament 

\ct of, necessary before T A is ordered abroad 203 

\cts of, judicial notice to be taken of 72 

Army, control over by Army and Air Force (Annual) Act 

2, 11, 14, 174-5, 179, 415 
, f ,, ,, ,, histoiy of 168-175 

\rmy Reserve, control over numbers of 224 

Assembly of, not required when Section A reserves calLed 

out 227,510,841,861 

,, on embodiment of territorial Army 234 856 

, when reserve forces < ailed out 227,834-5 

Candidature of officers and soldiers for 244 

Convicts, military, removal to U K , declaration regarding, 

to be 1 ud before 489 

Flections for, right of voting at 244 593, 858 

,, ,, ,, to be placed on absent voters list oi vote 

by proxy 244 

, ,, ,, ,, ,, register of electors 244 

Fmergency Powers Act, regulations under, may be altered by 907 
Field punishment rules to be laid before 464 

Martial law established only in U K , by Act of , 4 

Members of, mly receive Reserve commissions 863 

,, , T \ commissions 233,593,858 

restrictions on officers and soldiers as candidates 244 
Orders and Orders in Council as regards Reset\e and T A 

to be laid before 838, 851, 855, 860-1, 864 

Peers and M Ps not exempt from arrest 32 

Prison rules to be laid before 514 

Prisoners, military, removal to U K , declaration icgarding, 

to be laid b< fore 492 

Proclamation of emergency, occasion of, to be communicated 

to 906 

Regulations for Army Reserve to be laid before 8 ^8 

,, ,, f A to be laid before 850—1 

Rules of Procedure to be laid before 496 

Schemes for county associations to be laid before 847 

Territorial Army, embodiment of, rights of 234, 856 

Vote at elections (bee Flections above ) 

Warrants, Royal, under Regiment il Debts \ct to be laid before 875 


Parole 

Breach of 288 

Making known or giv mg, uni iwtullv 429-431 , 70r> 

Prisoners of war 287-8 

Pass, leave, possession of false 459, 731 

Passports 322-3 


Patriotic Fund, transfer to, of unappropriated residues of 

property 894 

Patrol, leaving ( See Post ) 

Pawnbrokers, purchasing stores. See , from soldiers, lia¬ 
bility of 499-500 561-3 

Pawning, Regimental Property, &c ( See also Territorial 

Army) 26, 448-9, 499-500, 709, 727 

Pay 

Acceptance of, effect of . 216, 517-8 

Actions to recover ( See Recovery below ) 

Assignment of . . 241,552 

Debts, private, cannot be seized for . .. 241, 555 
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Pay -—con td 

Deductions from, and forfeiture of— 

Absence without leave 37, 39, 40, 472, 546-9, 551 

Acting or lance rank, depmation of, does not involve “ for¬ 
feiture" . , 37 

Active service, on, by C -M 463, 466, 548, 551 

,, ,, „ CO 38 469, 471, 548, 551 

Actual loss, may not exceed 548, 550 

Affilution orders, on account of (See Wile hilow ) 


Army Council s powers with regard to 


Arrest (See Custody below) 

Authorised, only to be made 
Auxiliary forces, cx-mcmbeis of, in cases of 
Barrack damage, as contribution towards 
Civil court no junwfiction to remedy 
Commanding officer's power to order 


498, 546, 54S, 
550, 551, 556-7 


464, 545 
548 
547 -8 
135, 137 
35, 38, 39, 40, 
469-472 547,548,543-551 
Commencement of forfeiture 471 620 

Competent military authority, power of, to aw ard 498-9 549 

Court-martial, soldier's right to, in cases involving 

45, 37, 470, 472, 621 

Custody, periods m, during 
Damage, loss, &c , making good 


Day, how reckoned for purposes ot 
Debts, private, for, illegal 
Desertion, during 
Detention, in case of 


39, 40, 547, 549 
40, 104, 472, 546-551, 
624-5, 701-2, 757 
548-9. 551,697 
241 

39, 498-9 543 547-9 

49, 486, 547-9, 551,620 


440 4 45, 456, 
550 624-5, 701 
39, 40, 471, 486 547,549 
40, 518 550 


tacts justifying, to be stated m particulrrs 

Field punishment in case of 
Fmes, of sums required to pay 
Fraudulent or improper cnhstivu nt in case ot 440, 456 498-9, 549 

39, 40, 547 549 
49, 486, 547-9, 551 
54b 
551 
548 

548, 550 
39, 469 
546 


(See Wife below ) 


Hospital, while in 
Imprisonment, m case of 
India, in 

Joint liability, m case ot 
Liquor ration, m respect of 
Maintenance of wife and children 
Maximum permissible 

N C Os , C O cannot award forfeiture in c scs ot 
"Occasioned by," meaning of 
Officers, of 462, 464, 546, 551, 552 

Pay unlawfully retained. See , making good 546 

Pay Warrant provisions regarding (See Pay Warrant ) 

Penal servitude, in case of 39 547-9 

Prisoner of war, of 40, 547 549 

Remission of 456, 

Reservist, in case of 4^0 552 339 

Sentence invalid, does not affect automatic 65b 

11 suspension of, no automatic forfeiture during 186 

Several awards of, effect of 548, 550, 551 

Ship, award of, on board 547-8, 823 

Sold ler, of . 39, 40, 463, 464, 466, 469-472, 547-55 i 

Stolen property , in respect of *45 

Sums other than pay liable to deduction* 


551-2 
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Pay —con Id 

Deductions from, and forfeiture ol- ton*d 
Warrant officers, of 41, -J< 

Wife's and children's ma intcn mce 2 J1 

Deferred, assignment of 
,, forfeiture of 
Defaming unlawfully 
F^lsc oath or personation as to 
J raudulcntly obtaining 
Good conduct, forfeiture of 


5 47 i 547,556,593 
548 550,552,556-7 
552 

464,650, 758 
457,546,713 
552-3 
553, 833 
464, 466, 602 


Grievances regarding, civil courts ha\e no jurisdiction ni 135, 137 
Inclusmn in, of other sums for purposes of deductions 551-2 

Issue of 176-/, 180 

3 ist, making false entries m 449, 709 

Mandamus, v-nt of, refused, in action concerning 3 37 

ATarmes, Koval, of, orders regarding 585 

Medical personnel, when in enemy's hands 302 

Officers, when prisoners of war 287 

Ordinary, meaning of 546, 548 

Prisoners of war, soldier 39, 40, 287, 547, 549 


Recoaery of, not possible by civil actions 
Signing in blank of documents reDting to 
Supplementary Reserve 
Supplementary Reserve of Officers 
territorial Army, officers of 
Warrant (bee Pay Warrant ) 

Withholding of, an case of doubt 
Paymaster (See Regimemal Debts ) 

Paymaster-General, duties of 
Pay Warrant, provisions as to forfeitures and deductions 

40, 464, 466, 548 

Peers (See Parliament ) 


137 
450. 710 
230 
224 
232 

551 

ISO, 181 


549 


Penal Servitude 


Active service, on 

Army Educational Corps instructors, m case of 
Articles of war, punishment undci, by 
Channel Islands, sentences of, m 
Colony (See India below ) 

Committing authority 
Commutation of 
Convict (q v ) 
t ourts-martial— 


66, 488-9, 690 
594-5 
30, 496 
598-9 

190, 495, 690-1 
485-6, 488, 495 


District, cannot award 
Field general, passed by, sentence of 
Discharge with ignominy in addition to 
Effect of sentence of 

Foreign country, sentences of, passed in 
Forms of commitment 

,, orders as respects, power to make rules as to 
India and colonies— 

Approval of sentence of, required m 
Civil custody, m 
Interim custody 
Removing authority in 

Sentences passed in, where served 66, 67, 

Transfer of military convict to colony 
Isle of Alan, sentences of, in 


44, 104, 474 
481, 684-5 
463 
488-9 
66, 490, 691-2 
771-4 
496 

65, 482 
490 
490, 690 
490, 495, 691 
489-490, 495 
. 489 

.. 598-9 
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Penal Servitude —contd 

Life, for, power of C -M to award 464 

Maximum term awardable by C -M 464 

Military convict ( See Convict ) 

,, prison, when sentence of, nny be scried in 66 483-0 

Minimum term to bo awarded by civil court or C M 

104 5 130 462 464 


N C O sentenced to, deemed to be reduced to ran Us 29 591-5, 75S 


: by 


15, 4°8 -> 

, 2b 
446 


161 


U2 414 
14 122 
460 904 
466, 756 
10 y 

39, 547-9 


Offences on active service punish \d1< 

„ other, punishable by 17 20 21 22 

12*, 125, 127, 130-134, 432 4 <4 437 419,44 b 
Officer must be cashiered before btng senti 1 h 20 
Orders relating to 
Pay, forfeiture of, while serving 
Prison (q v ) 

Prisoner (See Convict ) 

Release from, order for 
Sentence— 

Award of new, while under suspension of nee 
Commencement, date of 67,4Sb 487-8,494-5 

Confirmation and approval of 6*. 65, 4«8 T -2 681-5 

Executed m United Kingdom with exceptions 66, 67 489-490 
Execution of 66 C 7 488-491, 495, 565 ^98-9 

Remission of _ *SS, 689 690 

Suspension of 65, 66, 487-8 795 803 

Treatment of convict during sentence of 
Warrants for 143, 57 

Penalties (See Punishment ) 


490-1, 692 

487 
652 


491 544 
575-6,654,6)6 


Pension 

Army reservist, of, after being called out 
Assignment of 

Forfeiture of service towards 
Obtaining by fraudulent means 

Wound and disability, exemption from income tix 

Pension and Yeomanry Pay Act, 188 4 
Pensioners 

Form of charge against 
Military law, application of, to 

Pensions, Ministry of 
Perjury 

By person not subject to military law 
rt ,, sworn 
Charge of, framing 
Court-martial, when triable before 
Definition, offence and punishment 
lalse oath with respect to pension, See 
,, swearing as to belief is 
Witnesses requisite to prove 
Permits 


838 
241 552 
4G4, 758 
5 53 
213 
553 

702 

581, 582, o83—4 
184-5 

127, 540 
114 
126 
127, 452 
126, 133 
127, 552-3 
89 

27, 83 12C 
322-3 


Personation 

Definition and punishment • • 
Under Official Secrets Acts 

Persons not belonging to the Forces. 

Army Act, special provisions of, as to 

Charges against, framing of 


127, 


133, 552-3, 833-4 
901 


(See also Civilians ) 


595-6 

623 
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Persons not belonging to the Forces —contd 

Commanding officer, cannot be punished summarily by 

36,470 

,, ,, who is, as respects 

Courts-mai tial trial by 

Military law, application of to 2, 578, 579, 

Offences by, pumsnment of 
Petition against finding and sentence of C -M 
Petition of Right, 1628 7, 

Petitions of Right, pay cannot be recorded by 
Picketing during trade disputes 
Pillage forbidden 

Piquet 

Extra, as punishment 
Leaving (See Post ) 

Officer under arrest may be under charge of 
Pirates included in term “enemy' 1 

Plea. 

Convening officer, reference to 
Evidence in support of 

“Guilty" and “Not Guilty," difference in procedure 


578, 59b 
596 
595*6 
580 582 
595-6 
67, 135 
171 201 
137 
248-9 
293 


39, 471 


31 

602 


‘Guilty,' 


'alteration to “Not Guilty" 
court cannot accept, if death 


53 637 
53, 637-9 
54-57, 69, 
638, 640-1 


747 


54, 638-9, 641, 
penalty involved 

54, 638, 68i 

,, effect and consequences of, to be explained to 

accused 54, 638 

,, form of proceedings on 746 

, memoranda on forms, &c 769 

,, misunderstanding of plea 54, 638-9, 641,747 

, on first of alternative charges, procedure 52, 638 

,, procedure on 54, 638—9, 640-1, 686, 746 

In bar of trial, confirmation of 64, 639-640 

procedure on 53, 54, 639-640, 686, 745-6 

jurisdiction of court, to (See Special below ) 

Mixed procedure on 54, 640-1 

'‘NotGuilty/ 1 form of proceedings on 747-8 

,, meaning of 638-9 

, memoranda on forms, &c 769 

,, procedure on 55-57, 642-6, 686 747-8 

, withdrawal of 57, 642 

Recording of 53, 638 

Refusal to make a 53, 638, 745 

Special, to jurisdiction of court 53, 634, 637, 683, 686, 745 

Unfit to make a 53, 657, 745 

Unintelligible 53, 638, 745 


Plunder. 

Breaking mto house, &c , in search of 
Leaving CO to go in search of 

Poison 

Evidence as to 

Gas (See Chemical Warfare.) 

Use of, and poisoned weapons forbidden in war 


429, 431, 705, 716 
429, 431, 705, 716 

88 

280 
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Police 

\ir Force, power of in relation to military foices 
\rrests of officers and soldiers by, evidence of 
\ssaultmg 

Assisting, use of force when (W Force ) 
Authority, definition of 
Billeting, duties and powers as to 


$14- 5 
569-571 
113 MO 435 


206, 604 
205, 206, 453, 518 :>24, 564, 
592, 608 
523-4, 906 


C hief Officer of meaning of 
Constable— 

Billeting (see above) 

Definition of, in Army Act 601 

Deserters and absentees, apprehension and disj jsil of, by 

559 560, 569-571 

Exemptions from serving as 83* 

Impressment (see below) 

Official Secrets Acts, powers under $98-9 

Service of notices, &c , to reser\e fortes by S39 

,, ,, ,, T A , by 857 

Talse name to giving 159 

Impressment, duties and powers is to 207, 20$ 454, 526, 

528-9, 531, 534 

Interfering with in vicinity of piolnbitcd place 902 

Law Olficers opinion on duty of soldiers c tiled upon to issist 268—9 
Military Policeman (q v ) 

Obstruction of when arresting officer or soldier 241 458 567,713 
Occupied enemy territory, in 330 

Qutstions by, and statements to, rules as to _ 91 J42 

Police Station, confinement in 4 4 543 559, 781 

Political Meetings, attendance of officers md soldier at 24 1 


Poor 

Vssignment of pension to guardians 
0\ erspers of service of notices by, to reservists 

men of I A 

14 Posse Gomitatus" 


552 

839 

856-7 

165 


Post 

Abandoning, &c 
Drunkenness on 

time to be stated m 

I eaving 
Meaning of 

Posting proof of, when ntcissary 
Sleeping on 


426-7, 704-5 
15 429-431,701, 705 
p xrticulars of charge 701 

15, 428-431,705, 716 
427, 410 
430 

15,75 429-430,705,717 


Postal Service 

Neutral, use of 

Oecup cd enemy territory, m 

Telegraph service (q v ) 

Posting a soldier, meaning of 

Post Office employees, transfer to reseive 


immediately on 


enlistment 

Preferential charges 


(See Regimental Debts ) 


348 

329 

505 

841 


Prescribed 

Meaning of in Army Act 

in Regimental Debts Act 
in Reserve Forces Act, 1882 
in T R F Act • 


603 

880 

S40 

864 
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Prescribed— contd 

Officer for committing, removing. Sc c , authority 495, 690-2 

,, competent military authority 495, 690-2 

,, mitigating. See , punishment after confirmation 

65-66, 485-6, 689, 690 
Officer, in case of complaints 461,689 

Rules of procedure, power to make, regarding 496 


President of Court-Martial 

Absence or death of 

Actions against ( See Actions ) 

Air Force officer as 

Appointed by convening officer 

Arraignment, when conducted by 
Casting vote of 

,, „ none in case of finding 

Chaplain may not be 
Charge-sheet, con\emng older and 
produced by 


480, 628-9, 653, 662-3, 749 

475,476,477 
46, 68, 136, 475-6, 478, 480, 
627, 6S0-1, 736-7 
52, 636, 682 
62, 480, 663, 684 
59, 480, 663, 683 
476 

summary sent to and 

49, 627, 636 


Convening officer may be president of F G C M 68, 476, 680 

,, ,, ,. not be ,, GCM.orDCM 476 

Duties and responsibility of 51, 55, 59, 62, 479, 480, 633, 

657-8, 666-7, 683, 686, 742 
Duty to accused 54, 644, 657 

Evidence, recording of, by 55, 675, 683 

Ineligibility or disqualification of 50, 631-2 

Name of, to be inserted m convening order 46, 49, 476, 632 

New, appointment of 51, 478-9, 480, 628-9, 653-4 

Objection to 51, 478-9, 633, 742 

Offences before C -M by civilian or counsel, certifying as 

to, by 540, 541 

Privilege of 158-159 

Proceedings, responsibility of, for 55 676 

,, signing, dating and transmission of, by 59,62,494-5, 

649, 652, 653, 657, 675, 676 
Qualifications for 46, 68, 475-6 

Questions to witnesses by 55, 57, 658 670-1 

Rank of, court must enqu ire as to 50, 136, 631 

Rank required for, in case of— 

District court 46, 475, 623, 631-2 

Field general court 68, 476-7, 681 

General court 46, 475-6, 628, 631-2 

Warrant officer, m trial of 476, 594 

Signature by, of sentence 62, 652 

Swearing of 52, 479-480, 634-5, 682, 762-3 

Vote of (See Casting Vote above ) 


Press. 

Communications to, by officers and soldiers . 244 

Control of, in enemy territory when occupied 329 

Correspondents ( See Newspaper Correspondents ) 

Reporters at courts-martial (See Reporters.) 


Presumption. 

Of guilt or innocence „ • 58, 72, 73, 74, 64T 

Of intention. ♦. .. ... 20, 73, 106, 109 

Pretences (See False Pretences.) 

Printer, Government. (See Government Printer.) 
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Prison. 

Abroad, removal of prisoners from one to another (table) 
Air Lorce, committal to 
Civil— 

Confinement in, “civil custody ** inclu les 
Definition of 

Deserters and absentees, custody of, in 
India and colonies, in, provisions as to 
Soldier confined in, treatment of 
Soldier on march, &c , may be confined in 
Transfer to, from military custody 
Use of, for military prisoners and convicts 


694-5 
494, 817 

494 

495 

543, 545,559 
492, 545, 694-6 
490, 494 
33, 543, 784 
490,498 
66,490-3 543,545 

Colonial, provisions as to 67, 189-19 3 495, 545, 694-6 

Committal orders (q v ) 

M to, during suspension of sentence 487-8 

(f power to defer, pending suspension of sentence 487 
Committing authority (q v ) 

Confinement in, restrictions m case of India and colonies 492 

33 543 784 
545 692-3 
6 b, 491 


temporary 

Death by violence in military, in India 
Detention, sentence of must not be served in 
Escape from (See Escape ) 

Governor of, actions against 

rf „ duty of, to receive prisoners, &c 
,, ,, powers of 

Hospital* removal to 
Indian, provisions as to 
Ireland, in, special provisions as to 
Military— 

Active service on 
Admiralty cannot establish 
Air Force personnel m, discipline of 
Definition of 

Establishment and regulation of 
Rules as to, power to make 

to be submitted to Parliament 
Use of, for military convicts 
»» prisoners 

Naval, deemed a military prison 
Northern Ireland, m, special provisions as to 
Offences committed m # punishment of 
Penal servitude, committal of military conv * t to 
, definition of 
,, in U K , removal of military convietto 

. ’ 543-5, 598 

Provisions, general, as to 490 493 ,495, 692 

Releasing authority ’ 544 

Prison Acts, regulations under 

Prisoner, Military. (See also Accused, Detention, Convict 

and Custody ) 491-2, 782 

Abroad, may be sent for service 544-5 

Active service, on, rules as to punishment of 817 

Air Force prison staff, power of, in relation t . 598 _ 9 

Channel Islands, in, provisions as to 494 

Classification of, rules as to 491 3 545 1 694-6 

Colonies, in, provisions as .0 ■ 774-5, 776-7 

Commitment of 


148 
543, 545 
543, 816-7 

494 

189-493, 495, 543-5, 695 
598 

544-5 
587 
816-7 
.94, 587 
543-5 

543- 4 
544 

66 488 544 
66 , 491-3 
587 
598 

544- 5 
488-491 

495 
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487 

143, 575-6, 696 
572, 690-1, 694-6 
493,690,784 

493 

494 

466, 708, 726 
492-3, 694-6 

142-147 
494 


Prisoner, Military —contd 

Commitment of, power to defer 

,, ,, validity of warrant 

,, ,, when sentenced abroad 492-3, 

Custody, interim, of 

,, military, delivery into 
Definition of 

Escape of 26, 447 

Foreign country, in, provisions as to 
Friend ( See Accused ) 

Habeas corpus , writ of, for production of 
Hard labour, may be kept to 
Imprisonment (q v ) 

India, in, provisions as to 67, 492-3, 545, 694-6 

Insane, provisions as to 542—3 

Ireland, in, special provisions as to 598 

Isle of Man, in, provisions as to 598-9 

Military law, application to, until completion of sentence 491, 565 
Penal serwtude (See Convict, Military ) 

Release of, by habeas corpus proceedings 142-7 

,, improper 445-6, 708, 726 

,, on suspension of sentence 487 

order for 493-4,495,692,780 

Removal of, abroad, for service 491-2, 782 

,, authority for 493,495,691 

, from abroad to serve sentence in U K 

66 , 67, 492-3, 599, 776-7 
,, ,, prison for embarkation, foim of order 782 

,, ,, prison. See , to another prison, See 

493, 495,694-6, 783 

,, ,, prison to asylum, and vice versa 542-3 

,, restraint during 493 

,, to a colony 491,492-3,694-6 

,, to a prison or detention barrack outside U K , 


not generally permissible 
Rules as to punishment, &c , of 
Ship, on board, restraint and custody of 
Sick, conveyance to and from hospital of 
Transfer of (See Removal above ) 
Treatment of 


491-3 
543-5 
493, 576, 820 
494 

494, 544-5 


Prisoners of War 

Aiding enemy, after being taken 
Armistice, capture during 
Arms of 
Bicycles of 
Burials of 

Censorship of letters, See 
Charitable societies for assisting 
Civilians who are liable to be made 
Court of inquiry on recovered 

Debts, retention of prisoners of war until they have paid 
Employment of, by State, on payment 
Escape (q v ) 

Exchange of. 

Execution of 
Field glasses of 

Hmbess corpus, not applicable to. 


427, 704 
315 
283-4 

284 
290 
289 

289 
282 

40, 687-8 

290 
286-7 

289 

285 
284 
145 
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Prisoners of War— eon Id 

History sheets . 288 

Horses of 283-4 

Indulgences as regards property .. 284 

Information bureau (q v ) 

Internment . 285 

Interrogation of 283, 294 

Leaving ranks without orders, to secure 428, 704 

Legal position 286 

Letters and presents 288-9 

Maintenance 286 

Maps of 284 

Military papers of 283^1 

Neutral territory, in 350 

Offences by 284—6, 427 

Parole 287-8 


Pay— 

forfeiture while 
officers 

rank and lile, no obligation to pa» 

Persons who may claim priv lieges of 
Private property of 
Punishment, collective, of 

,, for attempted escape, &c 

,, illegal, by captive otticers 

Religious observances 
Repatriation 

Rules regarding treatment of, present position of 
Searching of 

Taken, and failure to rejoin 
tk during armistice 

,, through neglect, &c , offences 

Wills and burials 
Wounded and sick 


39, 40, 54V, 549 
287 
287 
282 
283^1 
286 
284—5 
467 
289-290 
290 
282 
286 
428, 704 
315 
428, 704 
290 
283, 299 


Privilege (See Communications, Documents, Public 
Policy and Witness ) 

Prize Money, deductions from 
Probate (See Will ) 

Procedure, Rules of (Set. Rules of Procedure ) 
Proceedings of C -M (See Courts-Martial ) 

Process, Civil (See Civil Process ) 


Proclamations 9 ,o Qnfi 

Emergency Powers Act, under • 81 87 

Evidence of 599-600 

Of active service 412 

Duke of We 11 mi;ton (1815) 
martial law ( See Martial Law ) 

occuoation ot enemy territory 

Reserve, Army, calling out (S'ee Reserve ^ces ^ 54 _g 2 63, 263 
UmtonarArmy, embodiment of (See Territorial Army ) 
Procurator fiscal, powers of, in summary proceed mgs 57d-4 

Professional^Communications (See Communications, 
Privileged ) 
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Prohibited place, meaning of .. 897 

Prohibition, Writ of 138-140, 146 

Projectiles, explosive. (See Explosive projectiles.) 

Promotion 

Grievances regarding, civil courts have no jurisdiction m 135 

Trafficking in, offence and penalty . . 561,713 

Promulgation {See Finding and Sentence ) 

Proof, burden of (See Evidence.) 

Property 

Abandoned, cannot be stolen . 119 

Abroad, offences against 68, 430, 431,476—7, 680, 705,717 

Active service, on, damage or destruction of 428, 704, 715 

Comrade’s, improper possession of 23, 459, 731 

,, injury to 26, 448-9, 709 

Damaging, &c , and stoppages for 26, 40, 448-9, 472, 546-550, 

701,709, 757,758 

,, public or regimental goods 442, 709 

,, &c , Territorial Army, by member of (See 

Territorial Army ) 

Deceased soldiers' (See Regimental Debts ) 

Defence of, use of force m . , 111 

Embezzlement (q v ), 

Enemy— 

Battlefield, found or captured on 339 

Billeting in private dwellings 334-5, 337 

Compensation for damage to, not claimable 334 

Destruction of .335 

Local governments, of 338 

Of doubtful ownership 338 

Private and personal, categories of 335-6 

,, ,, rules as to 333-7 

Public 337-8 

Rent for use of, not claimable 334 

State property, moveable 338 

,, real 337 

Treatment of 333-9 

Extortion (q v ) 

Fraudulent conversion (q v ) 

,, misapplication (q v ) 

Garrison mess or institution, of, theit of . .. 444 

Improper possession of 459 

Injury to (See Damaging above, and Malicious and Offences below ) 
Lost, possession and theft of 23, 119 

Makmg away with, damage to, or loss of public or regimental 

26, 448-9, 546, 709, 727 
Malicious injury to . 127-128,133 

Navy, Army and Air Force Institutes (q v ) 

Offences m relation to 26, 447-9, 459, 709, 727 

“Owner” of. . 118,500 

Prisoners of war, of 283-4 

Public, wilfully injuring (See Damagmg and Offences above ) 

Rates (q v ) 

Stealing (q v ) 

Stolen* (See Stolen Property ) 

Territorial Army units . .861 

Unappropriated residues of, transfer to Patriotic Fund .. 894 
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Prosecution 

Burden of proof rests on 

Felony, of, offences in connection with 

Malicious 

Procedure before court-martial 
Prosecutor (q v ) 

Soldier not liable for expenses of 
Witness (q v ) 


58, 72, 73, 124, 128 
129 
152-154 
55-57, 636-643 

550 


Prosecutor. 

Accused, abstention of, from giving evidence, may not 

comment on 56, 645, 658, 667 

f# cannot object to 633 

,, may be identified by 650 

Address by 54, 55, 56 642, 643-6, 658-9, 675, 68 * 

Charges, alternative, withdrawal of, by 52, 638 

,, explanation of, by 5 r , 642 

Convening officer cannot be 633 

Counsel on behalf of, rules as to 49, 541, 633, 672—4 

Court-martial finding and sentence, cannot confirm 633, b84 

,, ma> not be member of 46, 68, 477-8, 629, 681 
,, ,, present when court closed 661 

Documents, production of, by 59, 643 

Duty and rights of 53—4, 55, 56, 59, 60, 84, 90, 94, 480, 633,642—6, 

650, 658-9, 744 

Evidence as to character, &c (See Character ) 

„ given by defence, may comment on 56, 643, 645 

,, outline of, by _55 642 

rules as to giving, by 59—60, 642—3 666, 669, 673, 768 
„ summing up of, by 5 ®'_ 64 ^'| 

Judge advocate, cannot be 

( , ,, right to consult 678 

Military law, must be subject to 
Must not refer to irrelevant matter 


N C O may act as, where production of documents only is 


51,633 
645, 658 


633 


56, 644-6, 659, 662 
56 57, 60, 74, 75, 642-3, 645, 658 

633 
91 


necessary 
Prosecution (q v ) 

Reply of 
Restrictions on 
Selection of 

W,tn a e^ 0r as Pr ° miSeS *° ** ‘mSoImM. 666, 669, 673. 768 

Witnesses, caUing and examination of. by ^1^^59.60.642-3. 

# , cross-examination by (See Witness ) 

,, of accused, not entitled to list of 49, 6bb 


Prostitute. 

Procuring to become 
Rape on 

Protectorate, British. 

Included in term “Colony” 

Inhabitants of, enlistment of 

Provisions (See Stores and Supplies.) 


83 

114 


602 

217,515 


Provocation. , 

Accused should plead “not guilty 
Evidence of 


.. 54,638,641 
.. 433,641,658 
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Provocation —contd 

Murder reduced to manslaughter by . 117 

Offences committed with or without, punishment 61 

Punishment may be mitigated by 16, 61,433 

Superior officer, by 16,61,433 

Provost Marshal. 

Appointment of 41, 42, 171, 431, 499, 790, 791 

,, during manoeuvres 42 

, home and abroad 41,42 

,, on mobilization 42 

,, proof of 431 

Arrests by 41,499 

Assistant, appointment, duties and powers of 41, 42, 499, 787 

Custody of persons by 31,33, 34, 41, 446, 467, 499 

Duties and powers of 41, 42, 499, 787 

Field general court, cannot be member of 68 , 478, 681 

,, ,, , ,, confirm finding and sentence of 684 


Impeding, offence of 
Punishments, cannot award 

,, execution of, by 

Refusing to assist, offence of 

Provost Serjeant 
Public Authorities Protection Act 
Public Buildings (See Buildings ) 
Public Policy, privilege for reasons of 
Public Servant (See Servant ) 

Punishment (See under tne various kinds 

Active service offences, increase for, of 


430-1, 705, 717 
41,499 
41, 
430-1, 


499 

705 

41 

164 


97 


and offences ) 

2 15, 20, 428-430, 
432, 434, 437, 445 
Amount of, fixing 25, 60-62, 105, 106, 464, 663-4 

Army Act, must conform to 60, 464, 651 

Articles of war, under 6 , 12-14, 30, 496 

Cancellation of summary award 135, 472, 474, 622 

Civil court, by, after punishment by military law 566-7 

„ offences, punishments awardable by C -M , for 104, 130—4, 460 
Collective—* 

Occupied enemy territory, in 331, 344 

Prisoners of war, of 28b 

Combined 29, 60, 64, 471,483, 48b 

Commanding officer (q v ) 

Commencement of 67, 466, 486, 487-8, 494-5, 565, 620, 652, 653 
Commutation— 

After completion of sentence 692 

Authorities for purposes of 64,65,485-6, 488, 590, 654-5, 689,690 
Cashiering (q v ) 

Confirming authority, powers of 29, 64, 485-6 

Death, sentence of (q v ) 

Field punishment to rank next below detention for pur¬ 
pose of 464 

General service, to 213, 214, 465 486, 506-7 

Meaning of 486 

Mitigation and remission in addition to 485, 654-5 

On partial confirmation of finding 654-5 

Partial, is illegal 486 

Principles governing exercise of power of 29, 64 

Two punishments in place of one 486 

Company, &c , commander (7 v ) 



1031 


[References on pages 418 to 610 are to the Army Act, and references on 
Pages 611 to 786 to the Rules of Procedure ] 

Punishment— con id 

Corporal, actions for damages for iaq 

m discontinued caa ric 

,, former powers to inflict ' j 2 tq 5 qo 

,, on natives ' 545 

Courts-martial, awarded by, to be regarded by civil court 566-7 

” 44 6t6S b &.‘S?- 5 “?3S; , ?6«” , .e 2 -7, 4 

Degrees of, where se\eral offenders ' ^a 

Deterrent, as a 6 *{ 

Difference of opinion of court as to, procedure 663-4 

Exceptional, in addition to sentence g 50 

Excessive, civil or criminal proceedings for 3 , 136 , 149, 150, 160-164 
t , confirming authority may vary sentence 64, 655-6 686 
,, jurisdiction exceeded by * 13(? 

,, variation of summary award 135 472 474 622 

Field punishment (q v ) ’ 

First offenders, of gj 

Foreign ruler, under order of, prohibited 464 467 

Grievances, as bearing upon amount of 1G 

Increase of, during prevalence of crime 61 

,, for habitual offenders 61 

,, for instigator of offence 61 

,, for offences against inhabitants 431 

,, for premeditated offence 61 

,, not because of electing trial by district court 61 

,, when not permissible 40, 63, 472, 481, 4S3, 564, 

. 566,620,653,685 

,, when permissible 653,656 

Invalid, cancellation of 135 , 472 , 474 / 622 

,, substitution of (See Substitution below ) 

Limits of 44 , 68 , 104-5, 462-7, 684 

Lower th^n maximum, power to award 28, 29, 60, 10b, 463 

Martial law, under, in peace time, illegal 11 , 171,416 

Maximum 28, 29, 60, 104-5, 130, 462-3, 466 

Minor, C O 's power to award 35, 37, 39, 40, 469, 470-2 

,, company, <£c , commander's power to award 
„ 35, 40, 470, 472 

Mitigation of— 

After completion of sentence 692 

Authorities qualified to mitigate 64, 65, 485-6, 488, 590, 

654-5, 689, 690 

CO 's powers 472, 620 

Confirming authority, powers of 64, 485-6, 654-5 

Evidence, address or statement by accused, m 54, 60, 640-1 
Meaning of 486 

On partial confirmation 654-5, 686 

,, passing valid, m place of invalid sentence 654-5 

Principles governing exercise of power of 64, 564 

Remission and commutation in addition to 485 

Re-trial, on 564 

Revision of sentence, by .. 483 

Nature and quantum of, majority of court decides .. 663-4 

Object of 60, 61 

Offences under Official Secrets Acts 896-8, 901-5 

Offender cannot be tried again by military law for same 

offence after 40, 44, 45, 53, 470, 471, 473, 564, 567, 639 



1032 


[References on pages 418 to 610 are to the Army Act, and references on 
pages 611 to 786 to the Rules of Procedure ] 

Punishment —contd 

Place oi trial not to affect , 566 

Prompt, reasons for 104 

Provocation may be ground for mitigating 16, 61, 433 

Provost marshal cannot award 41, 499 

Remission of— 

After completion of sentence 692 

Authorities qualified to remit 64, 65, 485-6, 488, 590, 654-5, 

689, 690 

Commutation and mitigation in addition to 485 


Confirming authority, powers of 29, 64, 485-6, 654-5 

Does not extend to automatic forfeitures 486, 656 

Meaning of 486 

Minor or summary punishments 135, 472, 620, 622 

Pay, deductions, &c , from, in case of 456,486, 551 

Suspended sentence, in case of 487, 488 

To be granted before release 490-1,493-4 

When to be granted 135, 487, 564 

Re trial, m case of 564 

Rules of procedure, power to make, regarding 496 

Scale of (See Courts-martial above ) 

Ship, H M J s, summary punishments on board 819, 820, 823 

Substitution of invalid for valid by confirming authority 486 

,, valid for invalid 65, 49b, 653, 655 

Summary— 

Accused may elect C instead of 24, 33, 35, 37, 40, 61 155, 469, 

470,472 595,617,621 
Active service, on 38, 466, 469, 471, 787 

Barred by conviction or acquittal by C -M or civil court 

40, 470, 471-2, 567 

Bars re trial by C -M 40, 44, 45, 53, 470, 471-2, 473, 639 

Cancellation or reduction of 135, 472, 474, 622 

C O , award by, of 24, 25, 35-40, 469-472, 593, 617-621,693, 

839, 840, 858-9 

lf ,, , f no appeal from 40, 135 

,, detachment, powers of 40, 694 

Company, Sc c , commander, award by, of 35, 40, 470, 472 

Convening officer’s power to effect 47 

Drunkenness, m case of 24, 25, 35, 38, 39, 469-471, 594, 

618, 823 

N C Os , of 24, 35, 36, 39, 469, 470-1, 594 

Officers (q v ) 

Persons not belonging to forces not to be subjected to 


Reservists, of 
Ship, H M 's, on board 
Territorial Army, in case of 
Warrant officers, of 

(See also Officer, Summary disposal ) 
Table of 

Time limit for award of 

Twice, for same offence, illegal 

Two, for same offence (See Combined above ) 

War crimes 

Warrant authorising, issue of 
Warrant officers (q v ) 

Purporting, meaning of expression 
Purveyance, Crown’s right of 


36, 470, 578, 596 
839, 840 
819, 820,823 
593, 858-9 
35, 470, 593-4, 621 

. 105, 130-134 

. 566 

40, 44, 45, 53, 470-2 

, 340-3 
.. 572,575-6 

570 

166, 203,207 



1033 


[References on pages 418 to 610 are to the Army Act, and references on 
pages 611 to 786 to the Rules of Procedure ] 

Q 


Quarrel. 

Arrest of superior by inferior in case of a 
Insubordination, &c , when concerned m a 
Quarter, refusal of, forbidden 

Quartering ( See Billeting ) 

Quarters. 

Breaking out of 

Officer under close arrest may not leave 
Quitting of, during arrest 


32 435, 467 
18 435, 706, 719 
281 


18, 435-6, 706 

31 

34 


Quashing of Convictions 

Air Force personnel attached to Army and vu e versa 


Civil courts, by 
Confirming authority, powers of, regarding 
Grounds for 65, 75, 7b 

Re-trial after 

Queen Mary’s Army Auxiliary Corps 
Queen Victoria School 
Questions (See Witness ) 

Quotas under Militia Acts 


590 

140-141, 145-146 
65 

135, 140, 458, 641,656 
564 
179 
236 

168, 189-191, 197, 198 


R 


Radio. (See Wireless ) 

Railroad, definition in Regulation of Forces Act 828 

Railway Regulation Act, 1842, extract 825-6, 860 

Railway Regulation Act, 1844, extract 826-7, 860 

Railwaymen, transfer of, to reserve immediately on enlist¬ 
ment 84 1 

Railways 

Conveyance of troops, stores, &c , by 209- 

Enemy territory, in, seizure of 
Fares, &c , regulation of 
Hostages on trams 
Malicious injury to 

Neutral railway material, treatment of, m war 
Obstruction of 

Power to claim precedence for military traffic on 
Power to take possession of, in emergency 
** Railroad *' (q v ) 

Statutes relating to, extracts from 
Warrants (q v ) 

Railways Act, 1921, extract from 831—2 

Range , omission to give warning during firing at . . 112 

Rank. 

Acting or lance, deprivation of, by C O 37, 39, 470, 472, 594, 595 
t 9 9 9 ,, ,, ,, C -M cannot award 465, 595, 758 

Army and regimental, may be different . .221 

Forfeiture of seniority of 29, 41, 462, 463, 465, 473-4, 593-5, 651, 

757-8 

,, ,, in Air Force 473-4, 589 

,, .. ,, m Navy 590 

power of Army Council to restore . 463 

Grievances regarding, civil courts have no jurisdiction m .. 135 

Proof of, by Army List or^Gazette .. .. . * *. 568 


210, 825-830, 838 
335 

825-6 829, 831-2 
345 

127, 130, 133 
352-3 
128, 133 
210, 830-1 
209-210, 827-8 

825-832 
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Rank —con Id 

Reduction in 463 465, 567, 593*5, 758-9 

,, ,, date of effect 465, 595 

Relative, in cases of naval military and air forces 597, 809, 814 
Supplementary Reserve of Officers on appointment to 223 

Temporary, forfeiture of seniority of 465 

Territorial Army, on appointment to 232 


Ranks 

Leaving the, on active service 

Penal servitude, imprisonment, &c , of N C Os 
reduction to the 

Quitting without urgent necessity 
Reduction to the 29 463 

,, ,, ,, date of effect 


428,704, 715 
involves 
29, 594-5, 758 
440-1, 707 
465, 470-2, 567, 593-5, 758 
465, 595 


m case of instructors, Army Educational 

Corps 594-5 

not affected by suspension of sentence 488 

to be specified in sentence 595 


Rape 

Court-martial, when triable by 44, 103, 459-460 

Evidence in trial for special rule as to 86 

Offence and penaltv 113, 114, 134, 460, 73 3 

Women and bo>s conviction of, for 114 

Rates 

Collection of, m enemy territory v»hen occupied 328 

Exemption from where occupation is in respect of office 243 

Rations 

Improper disposal of 443 

Liquor, stoppage of deduction fiom pay in case oi 548 

Rebellion (See Riot, &c ,— Insurrection ) 

Receiving stolen goods 22, 76, 124, 134, 444-5, 499-500, 708, 733 


Recommendation to Mercy 

Acquittal, may amount to 
Communication of to accused 
Exceptional use of 
Finding, in relation to 
Proceedings of court, record in, of 
Promulgation of . 

Reasons for, to be recorded 
Restoration of service in relation to 

Records 

Entries m, admissible as evidence 
Medical, privilege of 


481 
480, 684 
62 
481 

62, 480, 652, 684 759 

65, 480, 684 
62, 652 
62, 502, 652 


88, 568-570 
158 


Recreation Rooms may be used for music, dancing, &c , 

without licence 577 


Recruit* 

Absconded 215, 498, 503-4 

Attestation (q v ) 

Bounties iq v ) 

Discharge, purchase of, by (See Discharge ) 

Drunken, not to be enlisted 503 

False answer by (See Attestation ) 

Notice paper to be given to 215, 503 
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Recruiter 

Duties of, on securing recruit 503—4 

Irregular enlistments by 219,456,712 

Paul pensioner, subjection to military law ' * 582 

Regulations as to 514 

Rewards for 177 


Recruiting (See also Enlistment j 

Army and Militia competition between 176,196 

Army Council s powers as to 177, 514 

Expenses of 176-7 

Former methods of 172-3, 175-7 

Great War, during 178-9, 185 

Neutral territory, in, forbidden . 347 

Present methods of 177, 179 

Regulations, contravention of 456, 712 

Territorial Army, organized by county associations 848 

Unlawful 219, 456, 516, 7i2 

Red Gross {See Medical Emblem ) 


Redress of Wrongs (See also Complaints ) 

Civil court, jurisdiction of, as to 135-137, 141 142, 152-156, 

164, 574-5 

Officer, in case of 460-1,591 

Soldier, in case of 461-2, 689 

Reduction In Rank (See Non-Commissioned Officers and 

Rank.) 


Re - engagement 

Army Council's powers as to 
Declaration on, admissible as evidence 
Error in, claim to discii jrge for 
Forfeiture of service duunc, 

Marines, Royal 
Militia 

N C Os , m case of 
Reservists, in case of 
Soldier, in case of 
Supplementary Reserve 
Territorial Army 
Warrant officers, in case of 
Refusal to deliver up to Civil Power 
Regimental, meaning of, in Army Act 


211,508-9 517 
. 567—8 
517 

20 213, 499, 502, 508 566 
238, 586 
862 
212, 509 
225, 226, 229 832, 862 
211,212, 508 
229, 862 
234, 852 
212 

241, 458, 567, 713 
602 


Regimental Books 

Confession of desertion, &c , to be entered in 498 

Declaration of court of inquiry as to absence of soldier to 

be entered in 497-3, 688—9 

Records in, as evidence 59, 81, 88, 448, 498, 568—570, 

649-650, 689, 755 S 

,, ,, dispute as to accuracy of 570 

,, ,, signature of 570 

What books are 570 

Regimental Conduct Book and Sheets. (See under Conduct ) 


Regimental Debts. 

Absence without leave, modification of Act in case of 878, 887-8 
Active service, regulations under the Act to provide for 892-3 

Acts of 1893 and 1919, and Regulations . 872-895 

,, forfeiture under . 404 

Administration, letters of •• •• •• 243, 879 
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Regimental Debts —contd 

Administrator-General in India, delivery of effects to, &c 
. 879, 882,887 

Administrator, official, duties 876-7 

»» meaning as respects India 879 

Apprentices, application of Act m case of 878, 887-9 

^s^ets, property when not 876 

Casualty returns 885 

Channel Islands, application of Act to 880 

Charges, preferential, decision of questions as to 873, 879 

»> ,, payment of 872, 873, 877, 883, 892 

_ »» unpaid payment by Secretary of State 874 

Claims against deceased (See Debts, below ) 

Committee of adjustment, composition, appointment, and 

assembly 881-2, 887, 888, S89, 893 
** »» duties and powers of 

872-3, 876-8, 882-5, 8S7, 889 
#» effects, delivery of, to Adminis¬ 
trator-General, by 887 

standing, in case of active service 892-3 

877 

of 243, 872, 873, 874, 879, 8S2 884, 

^ „ 887-9, 892 

Definitions in Act of 1893 and regulations 8 79, 883 

Desertion, modification of Act in case of 878, 887-9 [ 893 

Duty, provisions as to 24 872* 87b 

Effects, collection of, on death 243, 872* 873, 892 

difficulty in realising in India * * 887 

money m possession of paymaster at his death not 

considered 878 

not money, disposal of 875 

proceeds of sale 888 

sale of, by auction, &c 883-4 

,, certificate of paiticuJars 885 

sending of, to next-of-kin, or representative 883 

unappropriated, transfer to Patriotic Fund 894 

Felons, modification of Act in case of 878, 888-9 

Funeral expenses 872 883 

Illness, expenses of last . * 872 

India, Administrator-General 879, 882, 887 

application of Act to 876, 878-9*, 882-891 

»» ,, natives 878 

casualty returns from 885 

death in, claims against deceased, payment of 879, 890-91 
,, form of notice for publication as to disposal 
of effects 

,, of person not a soldiei 

deduction of arrears of subscription to military 
funds 

duty not payable where surplus or residue under £100 
inventory and account of property, procedure 882, 885 

payment of debts of deceased 884 

Secretary of State for, provisions as to 879, 888-90, 892-3 
surplus, remittance of 884,886 891 

Intestacy, declaration of * * 877 

Inventory of property, deposit and inspection of 977 

,, preparation and disposal oi , 882, 884-5 

Isle of Man, application of Act to .880 


890 

879 

879 

876 
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Reglir ental Debts— contd 

Kit, disposal of ggg 

Lunutics, modification of Act in case of 878, 889-90, 893 

Med ils and decorations, disposal of * 875, 886—7 

Next of-km or representative, payment to ’ 885 

»; sending of effects to 883 

N C O s commission for selling effects by auction 884 

Patriotic Fund, transfer to, of unappropriated residue of 

e fleets 894-5 

Paymaster, Army, modification of Act in respect of 878, 879, 887 
,, discharge of ' 876 

,, disposal of surplus by 873-4, 875, 879, 885, 892 

Personal estate, definition of 872 

.» >> sale to pay preferential charges, &c 873,875 

Property when not assets 87<3 

Regulations under Act 875, 881-893 

Representation, definition of 879 

,, when unnecessary 874, 876 

Representative saving for rights of 877 

Residue, disposal of, by Secretary of State 874-6, 886-7, 894 

,, undisposed of, application of 875, 893-5 

Savings bank, regimental, sums deposited in 888 

Secretary of State, discharge of 876 

powers 873 -879, 886 -90 892^1 

Securities, shares, &c , disposal of 883 

Ship, assembly of committee where death on board 882 

Soldiers’ effects fund, grants to widows and children from 894 

Royal Warrant establishing 893-5 

Surplus lodged with paymaster 873, 884,892 

provisions as to disposal of 873-5, S76, 878, 879, 

881, 885-6, 887, 889 891 

,, remittance of undisposed 874, S/5 

Validity of payments sales, &c , under Act 876 

Will, original, deposit ind inspection of, &c 877-8, 8S0, 885 

Regimental Exchanges Act, 1875 561 

Regimental Goods, damage to, theft or embezzlement of 
(See Damage, Embezzlement and Stealing ) 

Regimental Institute ( See Institute ) 

Regimental Necessaries (See Equipments and Kit ) 
Regimental Orders (See Orders ) 

Regimental Property (See Property ) 

Regimental Savings Banks (See Savings Banks ) 

Regiments, territorial titles of, origin, of 174 

- - - 178 


Registration, National 
Regular Army Reserve of Officers 

Regular Forces 

Auxiliary forces when treated as 
Command of 
Constitution, &c , of 
Definition 

Indian forces, when included m 
Malta Artillery, Royal, is part of 
Military law, application of, to 
Reserve forces when included in 
,, officers never form part of 
Royal Marines included in 


(See Reserve of Officers ) 

583-4, 592, 598 
194, 497 
220-1,240, 605 
601,605 

554.578.601 

240.578.601 
455, 578, 579, 580 

227, 578, 583-4, 601, 605, 835 

605 

554, 578, 601, 605 


Supplementary Reserve when included m 229, 578, 583-4, 601, 605 
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Regulation of the Forces Act, 1871 827-8, 860 

Releasing Authority 490, 493, 495, 692 

Religion, swearing of persons according to (Stfe Oath ) 

Religious Observances 

In enemy territory when occupied 329 

Prisoners of war, of 289-290 

Religious Scruples, no excuse for disobedience 18, 434 

Remand 

Absence ot witness justifies a 616 

Commanding officer s power to, for CM 15 33, 469, 619, 686 

Deserters and absentees, of by civil court 559-560 

Evidence reduced to writing in case of 617 

Remission of Sentences ( See Punishment ) 

Removal of accused ( See Accused ) 

,, prisoner (Sec, Pnsonet ) 

Removing Authority 

For sentences of imprisonment and detention 493, 495, 691-2 

, penal servitude 490 495,691 

Officers prescribe d as 691-2 

Repatriation of Prisoners of War. ( See Prisoners of War ) 
Reporters (St e also Newspaper Correspondents and Pi ess ) 
Admission to, and conduct at courts-martial 51 , 153 

Shorthand writer (q v ) 

Reports 

Confidential privilege of «. 97 

hnlse st itements m 449, 709 

Neglect to send 450, 709 

Spreading reports calculated to create alarm, on active ser\ice 

15 428, 704 

do superior authority, how to be made b97 

Representation of the People Act, 1918 244 


Reprimand or Severe Reprimand 

In case of N C O , by C O 39, 470 

,, ,, ,, by company, &c , commander 35 

. byC-M 463,465.595,758 

,, ,, ,, on board H M 's ship 823 

,, ,, officer 41, 462, 463, 473, 757 

,, ,, officer of Indian Army 591 

,, ,, warrant officer 41, 465, 473, 593, 759 

Reprisals 

Collective punishment 344 

For hostile acts of inhabitants 331, 335 

Forms of 344 

General prm< lples 343-4 

Nature of 343 

Procedure before 343-4 

Requisitions 

At home (See Billeting and Impressment ) 

In theatre of war, &c — 

“Contributions," * 337 

Fixing of prices for supplies requisitioned 337 

Method of making .. .. .. 336 

Payment for .. 336 

Private property, food and fuel supplies, Ac 336 

,, ,, of direct military use . .. .. 335 

Property of prisoners of war . . . * .. .. 284 
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Res Gestae, rule as to statements forming part of 
Reserve Forces 
Army Reserve— 

Abroad, permission to reside 227, 512, 842, 843 

Absence without leave 833, 835-6, 837 

,, ,, court of inquiry 837 

,, ,, definition 835 

,, ,, form ot charge 735 

, , procuring commission of oituu e 836 

,, record of 837 

Appointment to military body, provision as to 838 

Army Reserve Force, definition of 840 

Army service, rc-entiy on 227, 501 

Attachment of reservists to regulai or auxiliary foiccs 

226, 834 

Attestation on enlistment provisions as to 837 

Calling out for annual truning 22b, 605, 834, 837 

, ,, in aid *>[ civ ll power 226,605,833 815 

it , on permanent service 227, 510, 601 605, 834 

extent of liability to serve 

in case of 227,510,835 

,, failure to attend 833, 835, 837 

fi , provisions as to T A 234, 855-6 

provisions as to transfer 

" &c 227,835 

Caie of reservists, duty of county associations 848 

Channel Islands, oifences and punishments in 839 

C harge sheet, framing oi ^ 023, 702, 734-5 

Civil power, calling out in aid of 226 605, 833, 835 

Class I (excluding Militia and Supplementary Reserve)— 

composition, &c , of 224-26, 832 

divisions of 224,832,842 

liability, by agreement, for permanent service without 

proclamation 841 

numbers 

numbers when not included in forces aulhoused by \xmy 

Act • 842 

^caHmg out of 10 841 

numbers 22S 227 

regulations as to 

died on 221, 842 

Section B 99£ - 

regulations as to in- 

service, period of ff? 

Section C abolished 

Section ID 99A 

enlistment and re-engagement 

regulations as to 224 

Service, area of 000 

Supplemental S™' 0*4 

Training, annual, period of 2Zb - 

ClaSS II ““ 99 ft QQ<? 

composition, &c , of ^ 226, 83^ 

ser^ic^confined to United Kingdom 224, 832, 835 


84-86, 88 , 90 


225 
227, 842 


226 
226 
224 
832, 842 
226, 834 

226, 832 
224, 832 
224,832,835 
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Reseive Forces —could 
Aimy Reserve— con id 
Class Z 

Commanding officer, summary punishment by 
Constable, exemption from serving as 
Corps, appointment and transfer to 
Court of Inquiry, provisions as to 

,, summary jurisdiction, trial of offences by 

44, 578, 833 


179 
839-^0 
834 
227, 835 
837 

833-4 , 836, 
838—40 
836, 839-40 
44, 564-5, 840 
178 


Courts-martial, liability to trial by 
,, time limit for trial by 

Creation of 

Desertion 835 

,, inducing reservist to commit olfencc of 836 

Discharge, certificate of 226 

Enlistment abroad 843 

by man of, reckoning of prior service 503 

fraudulent, into 21, 439 

improper, into regular forces 445, 455-6, 503, 730 
into, by man of T A 854 

procedure and term of service 22 6 , 832, 837 

Evidence, provisions of Army Act as to, applied to 840 

Exemption from parish offices, &c 834 

,, tolls, &c 209,838 

Fines, minimum amount 839 

Forfeitures and stoppages of pay 456, 552, 839 

Identity or life certificate of reservist, taking as security 562-3 
Imprisonment, minimum term of 839 

Insubordinate behaviour 578, 833 

Isle of Man, offences and punishments m 839 

Language, threatening, &c , using to officer 734, 833 

“Man" of, term includes W Os and N C Os 840 

Medical examination 227 

Military Law, application of, to 229, 578, 581 582, 583-4 

,, ,, men subject to at all times in a modified sense 578 

Notices, service and publication of, provisions as to 838-9 


Numbers 

Offences and punishments 

,, by, time limit for trial of 

,, evidence of 

,, triable by courts-martial 
Orders and regulations as to, power to make 
Parliament, assembly of, when called out 


224, 225, 832, 841-2, 863 
552-3, 833-6, 839-40 
44, 564-5, 840 

834 

578, 833, 836 
837-8, 863 

835 


244 


552 

833 

838 


candidature for, by reservists 
Pay cannot be stopped for maintenance of family or civil 
debt 

,, offences in respect of 
Pension of, on return from army service 
Permanent service, liability to (See Calling out above ) 
Personation 127, 552-3, 833 

Powers vested in holder of military office, exercise of 838 

Proclamation calling out . 227, 510, 834-5 

Railway, conveyance by 209, 828-830 

Re-engagement, procedure and terms of service 225, 226, 832 
Regular forces, forms part of, when called out on permanent 
service . 227, 578, 584, 601,605, 835 

Regulations as to . 227, 837-8, 863 
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Reserve Forces —contd 
Army Reserve— contd 

Regulations, non-compliance with 578, 833 

“Reserve*' in Part II of A A means Class I 518 

Retention of reserv ists in time of war m aimy service 227,510, 835 
Sections A, 33, C, D (See Class I, above) 

Service, certificate of 217,225, 226 

,, false statement as to service in or discharge from 

450—1, 552, 710 

,, retention in (See Retention above) 

,, when called out, period of 
Tolls, exemption from 
T rain mg, failure to attend 
,, period of 

Transfer to, after colour service 

,, before expiration of term of 

211 , 

,, certificate of service given on 

,, conveyance free to home on 

,, during emergency 

, if invalided or unfit to serve abroad 

,, illustrations of 

,, immediately on enlistment 

,, reckoning of service, for 

Transfer when called out, provisions as to 


227,510, 835 
209, 838 
735, 835, 837 
226, 834 
225-26, 511-2 
colour service 
218, 225, 501-2, 511 
217,225,512 
218, 511-2 
212, 510 
214,218, 511 
225 
841 

212-13, 502-3,566 
227 835,838 


227 


842 

601 

862 

863 

863 


United Kingdom, reservists to obtain permission to quit 
When not reckoned in number of forces authorised by Army 
Act 

Definition of 

Militia (formerly Special Reserve )— 

Calling out, for annual training, courses, &c 

f , ,, on permanent ser\ ice, liability to, without 

proclamation 

,, ,, ,, ,, power of 

f , „ ,, ,, proclamation ordering 

ceasing of 862 

Corps, appointing. See , to, and posting, &c , within 863 

Court-martial, composition of, for trial ol militiaman 46, 630 

Discharge from, enlistment into regular army effects 862 

Enlistment into 224, 235, 513, 854, 862 

,, ,, army from 862 

,, ft of men discharged from regular forces 513 

Isle of Man, in relation to 599 

Military law, application of, to 578, 581, 582, 583-4 

Numbers liable to be called out on permanent service 


without Proclamation 
Offences, evidence of 

Officers ( See Reserve of Officers, Militia ) 

Power to form battalions. See , of militia 

Raising of, m abeyance 

Re -engagement 

“Reserve forces" includes 

Service, area of 

,, extension of 

,, permanent, liability to 

,, revocation of agreement 

,, terms of 

Special Reserve, creation of .. 


863 

863 


. 863 

224 
862 
601 
863 
862 
863 
863 
862 

178, 1S9, 202, 224, 862 



1042 


[References on pages 418 to 610 are to the Army Act , and references on 
pages 611 to 786 to the Rules of Procedure ] 


Reserve Forces —contd 

Militia (formerly Special Reserve)—contd 

Special Reserve re-named “Militia” in 1921 

Supplementary Reserve (see below) 

Training, attachment during 
,, calling out for 

,, period of 

Special Reserve (See Militia above ) 

Supplementary Reserve (See also Militia above ) 

Absence without leaver? form of charge 
Administration of 
Age limit 

Air Force, enlistment into 

Army Reserve, Class I, is part of the 

Bounties 

Calling out of 

,, ,, in aid of civil power 

Categories, division into 

,, transfers to other 

Charges, form of, and note 
Composition of 


178, 186, 199, 
224, 867 

862 

862 

862 


735 
228 
229 

229 
224, 229 

230 
229, 230 

229 
228 

230 

702,703,735 
228 

Court-martial, composition of, for trial of member of 46, 630 
Creation of 178, 224,228 

Discharge from 229, 230 

,, ,, certificate given on 230 

Enlistment into 228-9, 235 

,, ,, after discharge with disgrace 455 

,, ,, Regular Army, Air Foice or Navy from 229 

Jury service, when exempt from 243—4 

Liabilities of 229 

Military law, subjection to 229, 578, 581, 582, 583-4 

“Militia,” is legally 224 

Navy, enlistment into 229 

Object of 228 

Officers (See Reserve of Officers ) 

Organisation of 228 

Parliament, candidature for 244 

Pay and allowances 230 

Re-engagement in 229 

Regular Army, enlistment into 229 

,, forces, when part of 229, 578, 583-4, 601,605 

Regulations for the 229 

Re-posting on change of residence 229 

Service, area of, when called out 229 

,, period of 228-9 

Territorial Army units, affiliation or attachment to 

228, 229-30 

Training, liability to 228, 229 

Transfers to other categories 230 


Reserve Forces Acts 
Reserve Forces Act, 1882 
1890 
1899 


178, 224, 510, 832*840, 862-3, 868 
841,868 
842, 868 

1900 842, 868 

1906 227,843,868 

and Militia Act, 1898 227, 510, 841-2, 863, 868 
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222 
222, 863 
222-4 
222 
702-3 


222 

222 

583-4 


Reserve of Officers. 

(Regular Army Reserve of Officers.) 

Army service, recall for, liability to 
Commissions m 
Composition of 

Emergency, liable to recall for 
Forms of charges 

Indian regulations, officers retiring under, not liable to 
recall 

Liability of retired officers to service m 

Military Law, application of, to 222, 223, 578, 580, 

Militia (formerly Special Reserve of Officers )— 

Constitution of 

Military law, subjection to, at all times 222, 578, 580, 583-4 
Precedence of, in relation to T A 233 

Regulations governing 
Officers voluntarily joining 
Parliament, candidature for 

,, members of, may receive commissions m 

Regular forces, reserve ofliccrs never form part of 
Special Reserve of Officers (See Militia above ) 

Supplementary Reserve of Officers— 

Adjutant of Supplementary Reserve unit, status of 
Appointments in 
Calling out of 
Categories, division into 
Commissions in 
Establishment of 
Gratuities, grant of 
Liabilities of officers m 
Military law, when subject to 223, 578, 580, 583-4 

Objects of 22 

Outfit allowance -“4 

Pay and allowances 224 

Precedence of, in relation to T A 233 

Rank on appointment to 223 

Regular Army Reserve of Officers, service in, after removal 

from £23-4 

Removal from, on attaining age limit 
Service, area of, when called out 
,, period of 

Training, liability to undergo 
Reserve, Territorial Army (See Territorial Aimy Reserve ) 
Resignation (See Officer.) 


222 


222 

222 

144 

863 

o05 


630 

223 

223 

223 

223 
222 

224 
223 


223 
223-4 
223 


561, 


Retirements 

From regular forces, liability of officers to recall 
” ] „„ trafficking in 

Review of sentence (See Finding and Sentence ) 

Revision of finding and sentence (See Finding and Sentence.) 


222 

713 


Reward, Military, &c 
Assignment of 
Definition 

Evidence as to, on conviction 
Forfeitures 

Personation in relation to. 


552 
602 , 605 
.. 650 
464 , 466 
.. 553 
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Riot, Insurrection, Unlawful Assembly, Sc c. { See also Civil 
Power.) 

Civil and military law, troops subject to, when employed m 

2,246,259 

Civil power (q v ) 

Common law doctrine regarding suppression of 246, 251,255-6, 259, 

267 

Crimes incident to 253 

Crown, powers of, in case of 4 

Disturbances, types of, and differences between 247-3, 252-3 

Featherstone riot, report of committee, on 267-8 

Firing on crowd, responsibility and justification for 247, 252, 

254-6, 259, 263, 265, 267-9 

Force, use of (See Force ) 

Haldane's (Lord) evidence on employment of troops 256-267 

Insurrection, definition of 252, 253 

,, example of 252 

,, “martial law" in case of 4, 146 

,, punishment for .. 253 

,, suppression of 146, 252, 254, 255 

Law officers ’ opinion on employment of troops 268-9 

Legal position of troops employed in 2, 246, 256 

Magistrate, absence of, responsibility of officer 247,268, 269 

,, should accompany troops 267-8 

Magistrate's responsibility when troops employed 246-7,251,254-6 
Officers, responsibility of, when troops employed 246-7, 254-69 
,, special duty regarding suppression of 246 

Opinion of law officers on duty of soldiers called upon to 

assist police 268-9 

Riot \ct, account of 250-1 

,, proclamation under, form and effect of 251, 263 

,, ,, when reading or interval 

unnecessary 251-2, 254-5, 263,268 
250,252,253 
250 
251,253 
251-5 
251-2, 254 
2 , 602 
2 


Riot, definition of 
,, example of 
,, punishment for 

,, suppression of (see also Suppression below) 

Rioters, apprehension See , of 

,, armed, included in term “enemy" 

,, subject only to civil law 

Sedition (q v ) 

Suppression of, duty of assisting in 165, 246, 251-2, 255-6, 259,267 
responsibility for 246-7, 251, 254-69 


,, special duty of officers 

,, use of force in (See Force ) 

Trained bands formerly used to suppress 
Troops assisting civil power, legal position of 
,, employment of 

,, requisition for, by civil authority 

Unlawful assembly, definition of 
,, ,, example of 

,, ,, suppression of (see also 

above) 

Robbery. 

Assault with intent to commit 
Definition, offence, and punishment 
Forms of charge for, before C -M 


246 
171 

2. 246, 256, 581 
246-8, 254-269 
246, 254-60, 263, 
264, 267, 268 
249-50, 252, 253 
250 

Suppression 

250, 253, 254 

122, 134 
122, 134 
713, 733 
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Robbery— contd 

Stealing, conviction of, on charge of 
Violence, with 

Roll, Muster, making false entries in 


122 

122 134,713,7 33 
449 709 


Route 

Billeting is authority for 
Definition of 

Falsification or forgery o f 
Impressment of carriages, is authority ioi 
Order substituted for, in case of auvih iry forces 
Railway, conveyance of troops by, is vuthority for 209 
Signing of 

Royal Air Force ( See Air Force ) 

Royal Artillery, Engineers, &c ( See Artillery, 
Service Corps, Engineers, &c ) 

Royal Flying Corps 

Royal Marines (See Marines ) 

Royal Warrants (See Warrants ) 


205 6, 518 9 
yns 
5 >5 TO 1 -! 
20s -»2b 

207 592 

8 >9 8*0 


449, 


S26, 


205-6, 518 


Army 


185 


Rules of Procedure 

Admiralty, power of, to make 585 

Application, extent of 6‘ 7 

Army Act, not to contain anything inconsistent wiln 49b- 7 697 

Cases unprovided for in 69b 

Channel Islands application to b97 

Commencement of operation 697 

Construction of 696- 8 

Courts of Inquiry, in relation to 496, 687-9 

Crown, power of, to make 496 -7 

Deviations from, resulting in injustice to accused 48* 

Evidence, coj:>ios of, as 568 

Forms in, deviations or omissions iroin not to invalid lie 696 

,, note as to use of forms of charges 699-70S 

,, notes may be added by Aimy Council 6 /o 


,, rules as to use of 696 7 

Isle of Man, application to 697 

Judicial notice of 496 

Marines, Royal, application to 585 698 

Meaning of expressions used in 696—7 

Military office, exercise of powers vested in holder ol 696 

Parliament, to be laid before 496 

Repeal, alteration, &c , of 496 

Suspension of, for military exigencies 679, 686 

,, form of declaration 741 

Ruses . 293-5 

Definition 293 

Improper 294 

Legitimate 294 

Use of flags, uniforms, &c 295 


S. 


Safe - conducts 

Safeguard. 

Forcing a 
Meaning of 
< 1210 ) 


322 

429, 431, 705, 716 
323. 431 

LL 
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353-4 

532-3 


St Petersburg, Declaration of, 1868 
Sale of Horses, Motors, &c , prohibition in emergency 
Sanitary Services in occupied enemy territory (See Occupation 
of Enemy Territory ) 


Savings Banks 

Forfeitures under Acts relating to military 
Regimental, deposits in 
Scandalous conduct of officer 21, 

School, soldier absenting himself from 


464 

888 

29, 60, 442, 707, 722 
440, 707 


Scotland 

Attestation in 
Billeting m 

Chief officer of police, meaning of 
C ounty court judge, meaning of, in 
Court of Session is a “superior court ’ 1 

,, summary jurisdiction meaning of, as regards 
Ferries in 

Fines, imposition, Ac , in 
Impressment of carriages in 

Lunatic soldiers discharged in, provisions as to 


514 
205 
523 
604 
603 
604, 606 
209 554 
571-4 
208 
512 


Militia (old) in 
Misdemeanour meaning of as inspects 
Oath, administration of in 
Sheriff Substitute (q v ) 

Summary Juilsdiction A^cts, morning of, as regards 
,, ,, Court d< fimtion 

Summary pioceed mgs in 571 

T R F Act, 1907, apjdKat on of to 
Witnesses in, competency of 
Scutage 

Seamen's and Soldiers' False Chirictcis Axt 
Search Warrants {See Warrints ) 

Seconding 

Officers and airmen to Army, disciplinary provisions 

579 

Officers and soldiers to Air Force, disciplinary 


190, 197, 198 
603 
52, 6*5 

601, 606 
604, 606 
4 60 *-4,606 
865 
57 * 
168, 171 
219, 517, 553 


Trial, of persons who have ceased to be seconded 
Secretary at War, history of office 
Secretary of State, definition of term 

Secretary of State for War 

Army Council, President of 
History of office 
Powers with regard to— 

Active service 
Field punishment 

Marines, vested in Admiralty m certain cases 


42, 565, 578 
580 588 590 
])iovi ions 

12 583 590 

565 590 
180 1 
601 

184 

181-2 


30 


Military convicts and prisoners 
Militia 

Prisons and detention barracks 
Regimental debts 
Reserve, Army 
Rules of Procedure 
Territorial Army 

Responsibility to Parliament and Crown 
Warrant authorising punishment, &c 


67, 489-490, 491-2 494, 544, 


600 

465 

585 

598 

862 


f 543-5, 598 
873-9 883, 886, 888 890, 892-4 
226, 833-4, 837-8 
496 

232, 847-8, 850, 861 
179, 182 
572, 576 
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Securities. 

Disposal of, under Regimental Debts \ct 
Forgery of 

Inducing execution of, by force or fraud 1 

Sedition 

Charge of framing 

Civilians, by, tried by civil court 

Definition 

Offences relating to and punishment for 
Self-defence, use of force in 
Seniority, forfeiture of (See Rank ) 
Sentence. (See Finding and Sentence ) 


883 
125, 132 
124, 131 


706 

412 

16 

lb 4 11 2 706 
111,433 641 


Sentinel. 

Guard, member of, when liable as t 
L eaving post before being relieved 
Misbehaviour of 15, 72 

Post, meaning of 
Posting, proof of, when necessary 
bleeping or drunkenness on post 15 75 

M , , evidence ot 

not admissible on charge of 
Soldier only t in commit olfcncc as a 
Striking or forcing a 


430 

15 420-111, 705, 716 

129-4 11, 705, 716, 717 
430 
430 

420 441 701, 705, 717 

picvious offence 

75 

15 

429 HI 705 716 


Servant. 

Fmbczzlemcnt by 

Nog let t or ill-treatment of 

Officer exempt from licence duty for soldier 

Possession of master’s property 

Public, embezzlement by 

M liability for contracts 

„ liability for wrongful acts of subordinates 
,, offences committed abroad by, liability for 
Theft by 


22, 120, 131 
112 
243 
120 
120, 131 
157 
156-157 

i62 

. 120 


Service 91 ~ 

Abroad, as a punishment i«» 171 172 

early history „ 167,160,171,172 

,, m case of T A (See Territorial Army ) 

prolongation of service 1 * ■ ouy 

,, soldier undergoing imprisonment or detention may be 

sent on 491-2, /B2 

Active (q v ) 242 

Actual military ** ah* a 

Air Force, forfeiture of. not to be awarded .. 

Ar ^ Y ’ re-entry on, by reservist 227 ' ^ 

r •; 6 %Tsr Act ’ 1847 ' provlstons as ™. 22S - 226 - 512 ’ 
Changed conditions of 211 214, 225, 501, 502-3. 506 507 

Composition, payment of, in lieu of 

Compulsory, abolished 17 r_q 

.. during Great War . 211 212 508-1 

Continuance in, after 21 years . 211.212, 508 9 

Death^n, grants to^ widows, &c , from Patriotic Fund 894 

Deputy, by 
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Service— con Id 

Detention , periods of reckoned as 213,502 

Documents, Ac , relating to, admissibility as evidence 

59, 88, 568, 570, 649-650 
Dominion forces, in 239 

Enforcement of and penalties m early times 173 

Evidence as to 59, 88 568 570, 649-650, 754 

Exemplary manner in, nn <unng of 566 

Fxtension of . 211,501—1 

False statement as to 450-1, 552-3, 710 

forfeited, provisions as to 20, 212-13, 462, 464, 466, 498-9, 

502-3, 508, 543, 566,586 656 
,, restoration of 62, 211, 463, 499 502-3, 508, 566, 652 
Forfeiture of, in c ise of officers 41, 462, 463, 473-4, 591 

,, , ,, r A 235,857 

General, commutation of punishment to 213, 211, 465, 486, 506-7 
,, ,, ,, confirming authority 

cannot exercise power of 486 
,, enlistment for 213,505 

History of, in early times 165-170, 172-173 

Imprisonment, periods of, reckoned as 213, 502 

Mdiincs, Koyal (q v ) 

Military— 

Forms of charges in respect of offences . 704-5 

Oftences m respect of 15,426-431 704-5 

Militia (q v ) (Set aUo Reserve Forces and Reserve of Officers ) 
Particulars of (See Evidence ahovi ) 

Period of 137 177-9 211,212,217,500-1,513 

Permanent calling out on (See Reserve Forces ) 

Prolongation m time of war &c 

211, 212 227, 509, 510, 586, 835,853 
Recall to, liability of retired officers 222 

Reckoning of 20, 211, 2 12, 213, 501, 502-3 508, 566, 857 

Records of, entries in 88, 507, 568-9, 649-650 

Reserve forces (q v ) 

Retention in (see Prolongation above ) 

Short, introduced 177 

,, resumed after Great ar 179 

Special Reserve (See Reserve Forces and Reserve of Officers ) 
Supple me ntarv Reserve (See Reserve Forces and Reserve of 
Officers ) 

Termination of, power of Crown 137, 217, 500, 513 

lemtorial Army (q v ) 

Translcr during (See Transfer ) 

Sexual Offences and Assaults 113-115, 130, 131, 132,134 

Shamming death or wounds, as treachery 281 

Sheriff 

Head of the shne levy 165—166 

High, field ofheer T A not required to serve as 233, 858 

Officer of auxiliary forces as 592—3 

fl regular forces disqualified from serving as 243, 557 

,, T A exemption during embodiment 233,593,858 

Sheriff Substitute, judicial duties take precedence in case of 

T A officer 233 

Shilling, acceptance on enlistment . ? T . .. t „ 215 
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Ship. 

Active service cm boaTd 599, 600 

Air force and military personnel together on same transport, 

discipline of 812 813,816 

Army Act, application of, to persons subject to military law 

on board ships 599 

Auxiliary forces on board H M s ships 598 

Colonial forces on board 517 

Convict, military, on board 490, 820 

Court-martial, military , not held on board ship commissioned 

by If M _ 599 819 

, ,, on board, provisionas to 45, 477 537, 518 599 

Crew of hired transport not subject to inilit iry law 582 

Death on board, committee of adjustment on piopeity 881-2 

Discipline and command on bo ird H M ’s ships, Orders in 
Council 42 598 

Duties when under close arrest on 
Good order and discipline of, acts against 
H JVI 's, powers of commanding oificer of 
officers and soldiers 
Hospital, how distinguished 


818-824 
31 
818-9 

m relation to 

547, 818-82 l 
3'U 


Marines on board H M ’s, provisions m Army Act as to 58(>-> 

Military custody of persons on board 490, 493, 576 819-820 

Naval Discipline Act, application of, to land forces on board 

ship commissioned by H M 42, 598 818-824 

N C Os , on board H M 's ships, summary punishment of 821 

Offences on board 45, 477, 599 818 

Pay of soldiers stopped for offences on board 547-8 823 

Prisoners, military, onboard 493 820 

Punishments on board H M s ships • old 8~0 8-3 

Sentences on board, execution of 

Setting fire to , x , . ai 

Soldier m confinement on, employment on fatigue duties 34 

on board en route for war considered on active 
service ,, r . 

Shoot, attempt to 

Shorthand Writer , - u 

Evidence recorded by, need not be read |b, 670 

Oath, administration of, to 52, 479-480, 635 665, 762 

Objection to 

Reporters (q v ) 7( 2 , 

Solemn declaration by, form of 
Sick ( See Wounded ) 

S Caused*by offence, pay stopped during . 39 547,549 

Feigning ( See Disease.) 


On furlough, provisions as to 
Siege 

As legitimate means of warfare 
Unwarrantable abandonment of 

Sign , , . 

Buildings, public, hospitals 1 
Irregular combatants, for 
Medical emblem (q v ) 

Signals, Royal Corps of. 
Composition of 
(Signal* section, Hong Kong 


&c , on 


576 

290 -3 
427 

292 

276-7 


220, 228, 231 

.. 240 
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Slander, actions for 157-160 

Sleeping on Post, sentinel 15, 75, 429-430, 705, 717 

Smart Money, not now payable 215 

Smoking, stoppage of, as punishment-on H M s ships . 823 

Sodomy 86, 115, 130, 134 

Soldier 

Actions against (see Civil Process below) 

Agents, prohibition on soldiers acting as 
Air Force Act, when subject to 
,, ,, attachment to 

,, ,, officers and N C Os 


244 

42, 589, 597, 813 
42 588-590, 810-13 
command over 

42, 59b-7,814-7 
till transfer to reserve 511 

wherever serving 417, 541 


powers 


of 


459 


1,2, 103, 241 '5, 246 
1 , 101, 241,4b0, 566-7 
1 15-136, 147, 164, 574-5 
244 


Army Act, continues subject to 
,, ,, continues subject to, 

Arrest (q v ) 

Billeting (q v ) 

Borrowing money from, by superior 
Charges against ( See Charge ) 

Children {q v ) 

Citizen, status is a 

Civil and military law, liability to of 
,, courts, invoking aid of by 
,, employment of, restrictions is to 
,, power, position of, when employe d m aid of 2, 246, 251-2, 256 
,, prison, may be confined in, when military accommoda¬ 
tion not available 33, 543, 784 

,, process, exemption from, of 211, 554-5, 567 

,, ,, service of, on 556 

Civilian, liability as, to military law . 564-5 

», status as 1, 103 241-5, 246 

Commands, lawful, &c (S ee Command and Disobedience ) 
Common law rights of, assertion of, in civil courts 135-136, 147, 155 
Complaints by, procedure 461-2, 689 

Confinement (q v ) 

Corps, appointment to (See Corps ) 

Court-martial, district, right of trial by 24, 33 35, 37, 40, 61, 

155, 469, 470, 472, 617, 621 
Court of inquiry, presence at, where character affected 687 

Creditors of 241, 554-5, 877 

Criminal process, amenab ib ty to 241, 566-7 

Debts, private, of 241, 552, 554-5 

Definition of term . 578, 601,605 

Desertion (q v ) 

Detention (q v ) 

Disdtacge (q v ) 

Disgraceful conduct of, offences and penalties 24,442-5, 707-8,722-5 
Domicile or settlement, cannot change while in service 241 

Effects fund, Royal Warrant . 893-5 

Effects of { See Regimental Debts ) 

Elections, presence and voting at (See Parliament ) 

Enlistment (q v ) 

Grievances, redress of (See Redress of wrongs below ) 

Ill-treating a 28, 457, 713 

Imprisonment (q v ) 

Invalided, transfer to reserve or to corps in U K , 214, 506, 511 
Irons, when may be used . 33 # 787 

Jury service, exemption (See Jury.) * 
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l, 103, 241, 246 


Soldier— contd 
Legal position of 
Lunatic (See Lunacy ) 

Marines, Royal, transfer to {See Transfer 1 

Marriage, abroad 245 

false representation as to, on ittestation >57 

without consent of military authorities 241 

Military custody m case ot, means conhnemcnt or open arrest 33 
,, law, application of, to 1, 216, 578 580-2 

Naval Discipline Act, when subject to 598 818 

»» forces, attachment to 42,597 809-810 

,, officers and petty officers, po\v<r of commind over 

42 ">96-7 809 810,818-824 
N C O . when included in expression 157 170, 578 601 

Obedience, duty of is, 152-154,434-5 444 

Obstruction, Ac , of, in execution of duty 558-9 

Offences (q v ) 

,, committed only by, rules as to ch irg^ for 7^0 

Office, private soldier does not hold 21o 

Parliamentary elections ( See Parliament ) 

Pay (</ v ) 

Penal servitude (q v ) 

Pension (q v ) 

Personation of (Sec Personation ) 

Persons receiving pay as 216 517-8 

Persons subject to military law is 578 580-2 

Petition by, ngunst finding xnd sentence of C AT 67, 135 

Posting a, meaning of 

Press, communications to restrictions on 
Prosecution, not liable for expenses of 
Publication of books, &c , by 
Punishment (q v ) 

Rates not personally exempt fiom 
Recruit (q v ) 

Redress of wrongs 461-2 

Re-engagement of 211 212 

Retention in service after expiration of term 211 212 509- 510 
Riot, &c , position when employed in suppression of 246, 251-2 
Rules of Procedure, application of, to persons subject to 
military law as 
Service (q v ) 

Ship, on (q v ) 

Status of 1. 103» 241-5, 

Sinking a 28, 457, 

Summary punishment of (See Punishment ) 


505 

244 

550 

244 

243 

689 

503 

335 

256 

697 


246 
71 * 


Tolls, exemption of, from 
Trade restrictions on engagement m 
Transfer (q v ) 

Voting at elections (See Parliament ) 
Warrant officer, when included in term 
Wife of (See Wife ) 

Wills (q v ) 

Witness before court ot law, not exempt 
mg as 

Soldiers' Effects Fund, Royal Warrant 
Solemn Declaration (See Declaration ) 

South Africa, Union of, forces of the, raising, See 


209, 243, 553-4. 838 
244 


465, 578, 601, 605 


from attend- 


, of 


555 

893-5 

239 
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Special Reserve (See Reserve Foices ) 

Special Reserve of Officers (See Reserve of Officers.) 

C*_ 1 _* / f- . v ' / 


Spying (See Espionage ) 

Stage Plays, licences unnecessary for recreation rooms , 577 

Standing Army ( See Army ) 

Standing Orders (See Orders ) 

State Affairs, communications as to, privileged . .. 97 

Statement by Accused (See Accused ) 

Statements, Defamatory (See Libel ) 

Statements, False, offences in relation to 27,219 450-1 461, 

462, 57b, 709, 727-8 

Station beyond the Seas, meaning ol expression 606 

Statute Law, defined 2 

Stealing 

Attempted lp> 

Bailee, by 22, 119-120, 134 

“Carries away/’ meaning ot 119 

Charges of form and framing of 44 1-5, 707, 713, 723, 724, 733 
Civilians, from 21 

Comrade (see Person subject to military law, heloiv ) 

Consent of owner 1 IS 

Definition of 22, 118-9 

Dog, offence and penalty for 121 

Dwelling-house, in a 123, 134 

Embezzlement (q v ) 

conviction of, on charge of stealing md vice 

versd 23,71,120 44 1,444,483-4 

Evidence on charge ot 23, 7 1, 75, 76, 124, 444 

False pretences and distinction lx tween 118, 121 

,, conviction of, on charge of simple 122 

Finding, by H 9 

fraudulent conversion and , dilhit nee betwi ui 119-120 

, misapplir it ion (q u ) and, different between 22 


conv ict ion ot, on charge of st< a ling 


2 i 4H 444 48i 
Greatcoat of comrade 444 

Improper possession of jrojx l ty of comrade, charge for 

where no evidence of 23, 459 

Intention essential 22 21 118-119 

Lost property, possession ind tlictt of 23, 119 

Making away with and, distinction between ’ 448 

Military offence, when to be treated as 21, 22 

Mistake of owner, bv 119 

Money, meaning of 443 

Offences and penalties 21 22,21, 118 120 , H4 41^-5,499-500, 


Ownership of property 
Part owners, by 

Person subject to military law, from 
Prevention of, officers' responsibility for 
Receiving, conviction of, on charge of 
Regimental or public money or goods 
Robbery (q v ) 

Servant, by 
Stolen property (q v ) 

Theft not necessarily a felony 
Things “capable of being stolen’' 


707-8, 713 
118, 444 

119 

21, 22, 23, 444, 707, 724 
23, 443 
124 

21, 22, 442-5, 707, 723-4 

120 

455 

118 
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26, 447 , 709 
443 


561-3 
459 
180 
125, 131 
347-8 
561-3 
450, 710 
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Stealing —contd 

Things not subject of, at common law 121 

Trick, by 119 

Stolen Property. 

Pawning or sale of 499-500, 561-3 

Possession of 124, 561-3 

Receiving 22, 76, 124, 134, 444-5, 499-500, 708, 725 

Restitution of 499-500,651 

Stoppages in respect of 445, 500 

Value of articles to be stated in charge 445 

Stoppages ( See Pay, Deductions ) 

Stores, &c. 

Conveyance on railways ( See Railways ) 

Corrupt dealings in respect of 
Court of inquiry on loss of 
Equipments (q v ) 

Impressment of (q v ) 

Improper possession of, by civilians 
Loss, &c , of, through negligence 
Money granted for expenditure on 
Obliterating marks on 

Purchase of, in neutral States m war, not forbidden 
Purchasing, &c , from soldiers, penalty 
Signing document regarding, in blank 
Stratagem ( See Ruses ) 

Strikes. ( See Trade Disputes.) 

Striking 

Custodian 435, 706, 719 

Intention, as element in offence of 481 

Military police (N C Os ) when arrested for drunkenness 433 

N C O , by N C O 457 

Officer ordering arrest in consequence of quarrel, &c 

18, 435, 706, 719 

Sentinel 429, 705 

Soldier 28, 457, 713 

Special findings m charges of 17, 432, 484, 649 

Subordinate on duty 151 

Superior officer 17, 25, 61,432—3, 706, 718 

Subordinate 

Assault on 

Borrowing money from 

Criminal liability of, when acting under orders 
Wrongful acts or negligence of, liability of superior for 
Subpoena duces tecum, writ of 
Subpoena to civilian witness ( See Witness, Civilian ) 

Suicide, attempting to commit 117, 457-8, 713, 730 

Summary conviction, meaning of 516 

Summary Disposal of Charges against officers, warrant officers 
and soldiers (See C O , Officer, and Punishment, summary ) 
Summary Jurisdiction Acts. { See also Court of Summary 
Jurisdiction ) 

Meaning of •• 603, 600 

Proceedings under , • 572-3 

Summary of Evidence 

Accused may decline to be sworn . * . 619 

,, presence of, during taking of . «. 37, 617 


151 
459 
156, 163 
156-157 
79 


< 1210 ) 


M M 
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Su Trimary of Evidence— contd 

Adjournment by C O for taking down 36, 37, 617, 619, 686 

Admissibility of, as evidence . 37, 87, 93, 102, 618-9, 628 

Caution of accused before making statement 37, 87, 93, 617-9 

Civilians, offences by, during taking of .. 539-540 

,, power to call, as witnesses at (see Witness below) 
Commanding officer, decision of, on 38, 619 

,, ,, evidence before, and, discrepancies 


38, 


621 


102, 620 
38, 619 
37, 617-9 
625, 679, 6S6 
38, 794 
38, 49, 631 


between 

,, ,, powers of, after taking 

,, ,, presence of, during 

Copy of, accused to be given 48, 473, 

,, ,, to accompany application for C -M 

,, ,, to be laid before C -M 

Court-martial, evidence at, and, discrepancies between 

38, 87, 102, 628 

,, ,, president, to be sent to 38, 49, 627 

,, ,, production before 38, 49, 628, 631 

False evidence at 87, 452, 540 

Judge-Advocate-General, submission to, in certain cases 

38, 47, 442, 415, 623, 627, 766 
Memorandum as to 763-5 

Oath, evidence may be taken on 37, 497 618-9 

Officer taking down, appointment by C O 37, 617 619 

,, ,, may not be member of D C M , or G C M 

47,478,629 
37, 87, 93, 
618-9, 628 

,, ,, no cross-examination of 37,618—9 

,, written, by witness, inclusion in 618-9 

Taking, mode of 37, 38, 617-9 

Use ot, at summary disposal of officer or W O 41,473, 621-2 

Jf at trial 37, 38, 54, 87, 93, 102, 618-9 628,640 

Witnesses, civilian, at 539-540, 618 9, 667 

,, cross-examination by accused 37, 617-9 

,, may be sworn .. 37, 497, 617-9 


Statement by accused at, admissibility of, at trial 


Summary Powers 

Active service ( q v ) 

Commanding officer (q v ) 

Disposal of charges (See C O , Officer and Punishment ) 
Summary Proceedings (See Court of Summary Jurisdiction ) 
Summary Punishment (See Punishment ) 


Summing -up 

Judge advocate, by 
Prosecutor, by 
Record of, in proceedings 
Summons, form of, to civilian witness 


57, 646, 662, 675, 678, 752 
56, 643-5 
675 

, 618, 666, 761 


Sunday 

Exclusion in reckoning time 
Inclusion in reckoning time 
Sitting of courts-martial on 


468,616,697 
468, 697 
661 


Superior Authority* 

Arrests of officers and W Os to be reported to . 32, 468 

Meaning of, for purposes of A A ,s 57a 488 

Penal servitude, imprisonment, and detention, power to 
commute, mitigate or remit .. . .» . • • 488 
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Superior Authority —contd 

Punishments, summary, cancellation, remission, See , of, by 

135 472 474 622 

Reference to, by C O 32, 35, 36, 38, 39, 468, 469, 471, 498,617-9 
,, ,, confirming officer 64, 65, 4S2, 652, 684-5 

,, ,, convening officer 47, 627, 682 

,, ,, where confirmation withheld 64, 482 

Reports and applications to, how to be made 697 

Suspension of sentences, powers regarding 65, 66, 487—8 

Superior Court, definition of 603 

Superior Officer (See Officer ) 


Supplies 

Assisting enemy with 
Corrupt dealings in respect of 
Injuring persons bringing 
Irregular detention of 

Purchasing, See , from soldiers, penalty for 
Supreme Court, definition of 


427, 704 
26, 447, 709 
430, 431,705, 717 
430-1, 705 
561—3 
603 


20 , 


Surrender 

In War (See Capitulations ) 

Justification for 
Of absentees, See 

,, „ evidence of 

Of post. See 

Surrendered combatants may not be killed 
Suspension of Arms. (See Armistice ) 

Suspension of Sentences {See Finding and Sentence ) 

Sutlers {See Camp Followers j 

Swear, meaning of expression {See also Oath) 

Sword, &c , removed when officer put in arrest 


427 
39, 560 
569-571 
426-7, 704 
281 


603, 604 
31 


T. 


Tank Corps, Royal, composition of . 220, 231 

Taxes. 

Collection of, in enemy territory when occupied 328 

New, imposition forbidden by occupant of enemy territory 329 

Trophy (q v ) 


Telegraph and Telephone Service. 

Injury to . 128 

Neutral territory, in, use by belligerents 348-9 

Occupied enemy territory, in 329, 335 

Telegrams, production of, may be required under Official 

Secrets Acts 903 

Wireless {q v ) 

Telegraphists, transfer to reserve immediately on enlistment 841 
Territorial and Reserve Forces Act, 1907 178, 199, 202, 224, 

230, 844-866, 867, 868-9 
Territorial Army and Militia Act, 1921 . 199, 230, 867 


Territorial Army (See also Auxiliary Forces,) 
Abroad, service, provisions as to 
Absence from drills or training 
,, „ duty 


203, 233 
235, 859 
.. 859 


( 1210 ) 


MM2 
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Territorial Army —con id 

Absence without leave on embodiment or during training 441, 857 
Adjutant, status of regular officer as 630 

Administration of 202, 231,846-8 

Army Act, application of certain sections of, to 592, 853, 

857, 858, 859 

Army Council, powers and duties of 231,232,234-5, 849-50, 856,857 
Associations (See County Associations ) 

Attestation, false answer on 235, 859 

,, of recruits 853 

Billeting of 206, 207, 524, 592 

Calling out (see Embodiment below) 

,, of special service section 234,854 

Civil courts, offences triable by 235, 857-9 

Civil rights and exemptions 233 244, 592-3, 858 

Command and training, duties vested m military authorities 

202,231,847 

Commanding officer, discharges by 236, 852-3 

,, ,, summary dealing by 858-9 

Commissions 232, 851,869 

,, M Ps , acceptance by 233, 593, 858 

,, qualifications for 232, 851 

,, resignation of 232 

, right of president of county association to 

nominate to first 232, 851 

Composition of 230-1,850 

Corps, appointment to, &c 233, 850-2 

,, of county, meaning of 602 

County Associations (q v ) 

units raised and administered by 202, 231,848 

County joint associations (q v ) 

Courses of instruction 232 

Court of inquiry in case of absence from duty 859 

,, summary jurisdiction, offences triable by 235, 857, 858-9 
Courts-martial— 

composition of, for trial of member of T A 
district, power of convening. See 
divisional commanders 
liability to trial by 
offences triable by 

time limit for trial by 44, 

Creation of f F 

Damage to articles issued (see Property below) 

Desertion 

Discharge 235 

Dismissal from service 
Drills (see Training below) 

Embodiment and disembodiment 206, 233, 234-5, 855-6 

,, failure to attend on * 235, 857 

Enactments, application of 860, 895 

Fnlistment 233-4, 592-3, 852 

,, attestation on (see Attestation above) 

,, fraudulent, of men of 21, 235, 439, 721, 859 

„ ,, into 21, 439 

,, into, of men discharged with disgrace from Army 

or Navy ,. . 734, 853-4 


46, 236, 630 
may be delegated to 

538 

44, 235, 857, 858, 859 
235, 857 
45 564-5,859 
202,230,846 

235,857,859 
236, 852-3,857 
29, 593 
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Territorial Army —conld 

Enlistment into regular forces. Militia. or Navy, of 
,, men disqualified 

Equipment, loss, damage, &c , of (see Property below) 
Evidence in proceedings under T R F Act 
Fines 

,, for articles lost, damaged or destroyed 
,, ,, non-attendance at drills or training 

,, to be paid to county associations 
Forms of charges and note 
General List 

Government and discipline 
Great War, employment overseas during 
H istory of 

Horses for, provision of 
Imperial service agreement 
Impressment of carriages, &c , for 
Imprisonment 
Inefficiency, discharge for 
Ireland, no T A units in 

Juries, officers and men exempt from serving on 
Loss of articles issued (see Property below) 

Man of, meaning 

Military law, application of 233, 578 579, 581, 582 


liability to, in respect of status 
,, office, exercise of powers vested in holder of 
Misconduct, discharge for 
Mobilisation of, supply of requucments on 
Municipal office, election, &c , of officers to 
Notices, service and publication of 
Numbers 
Offences— 

civil courts, when dealt with by 
courts-martial, when dealt with by 
enlistment, in relation to 
failure to attend on embodiment 
,, fulfil training conditions 
false answer on enlistment into regular forces 
property, in relation to 

trial of, and application of penalties 44, 45 

Officers, age limit 

appointment of (see Commissions above) 
authorised to issue billeting requisitions 


235, 854 
233-4 

859 

2J5 857-9 
235, 857 
235, 857 
858-9 
702-3, 734 
231, 237 
232, 850-1 
203 
202-3 
848 
203 

209,532,592 
858 
216 
236 

233, 244,858 

864 
583-4 
564-5, 859 

860 
852-3 

848 
592-3 
856-7, 869 
202, 850, 851 

235, 857-9 
235, 857-9 
235, 853-4 
235, 857 
235 857 
439, 859 
235 857 
, 235, 858-9 
232 

524, 592 


236, 


civil rights and exemptions of 
military law, subjection to 
pay and allowances of 
precedence of 

resignation and retirement of 
training of 

Officers Training Corps, appointment, &c 
from 

Orders and regulations as to, power to make 
,, in Council relating to 234,854-5 
Outfit grant 

,, ,, refund of 

Parish offices, officers and men exempt from serving 233, 244,593,858 
Parliament, Apt Of, to be passed before T \ is sent overseas 293 


233, 244, 592-3,858 
233, 578, 579, 583-4 

232 

233 
232 
232 

of officers to, 

237 

232, 849-50, 851,864 
860-1,864,868-9,870 
232 
232 
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232, 850 
851 
127, 552 
233, 850-2 


Territorial Army— contd 

Parliament, Address against embodiment of whole force 234, 856 
,, assembly of, when whole force is to be 

embodied 234, 856 

,, candidature for, by T A member 244 

,, member of, may accept commission without 

vacating seat 233, 593,858 

,, vote at elections, right of person to 593, 858 

Pawning of articles issued ( see Property below) 

Pay and allowances 
Permanent staff, constitution of 
Personation of man in 
Posting of men of 
Proclamations on embodiment and disembodiment of 234-5, 855, 856 
Property, loss, damage or destruction, &c , of, liability for 235, 857 
,, of units 861 

Recruiting for, County Associations charged with 848 

Re-engagement 234, 852 

Regular forces, when treated as 583—4, 592 

Regulations for 232, 849-50 

Reserve (See T A Reserve.) 

Resignation and retirement ( see Officers above ) 

Rifle ranges, buildings, camps, &c , for, provision of 848 

Separation allowance, payment of, to men of 848 

Service, area of 203, 851, 854, 861 

,, false statement as to service in or discharge from 450-1 

,, forfeiture of 235, 857 

,, Imperial, agreement for 203, 854 

,, prolongation of 853 

,, term of 233, 851,852 

Sheriff, election, &c , of officers as 592-3 

,, officer exempted from office, during embodiment 

233, 593, 858 

,, High, field officer not required to serve as 233, 858 

,, Substitute, judicial duties have precedence 233 

Ships, H M’s , embarked on board, subject to Naval Discipline 

Act 598 

Special service section 234, 581.854 

Supplementary Reserve, Category B, attachment of, to 

228, 229-30 

Title, changed m 1921 
Tolls, exemption from 
Training— 

annual, exemption from 

,, failure to attend, fine 

,, holidays for, arrangements for 

,, period of 

county associations have no power over 
preliminary, failure to attend, fine 
,, period of 

Transfer of man of, not permissible without his consent 
Trial of man of ( see Civil Court, Court-martial, and Offences 
above) 

Units, affiliation, &c , of Supplementary Reserve, Category B, 

to 228, 229-30 

Units, postings to ( see Posting above) 

VeQmgnrjr and volunteers, transfer of, to , 202, 230, 860-1 


202, 230, 867 
860 

234, 855 

235, 857 
848 

234, 855 
231,848 

235, 857 
232, 234, 854-5 

851 


232, 
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Territorial Army Reserve 

Constitution of 231,851 

Military law, application of 233, 578 579 

Power to form 231, 851 

Territorial Cadet Force ( See Cadet units ) 

Territory, enemy occupation of ( See Occupation ) 

Theft (See Stealing ) 

Thegns 166-7 

Threatening Language (See Language ) 


Threats 

Escort, to 

Offences and punishments for 
,, committed under 
Superior officer, to 
To induce confession 
Time, reckoning of 


435-6 

116, 122, 128, 133 
106 

17,25 58,61,432-4 706,718 

91 

468 697 


Tolls 

Exemption of officers and soldiers from 

,, ,, ,, 1 A from 

,, Reserve Forces 

Ferries in Scotland half-rates for 
Offences by collectors 
Turnpike 

Vessels when exempt from 

, when not exempt from 
Tools, casting away in face of enemy 
Tower Hamlets Militia 
Tracer projectiles, use of, agamst aircraft 
Trade, restrictions as to engagement in 

Trade Disputes. 

Acts relating to 

Employment of troops in connection with 
Intimidation and picketing during 
Train Wrecking, when permitted in war 
Trained Bands 


209, 243, 553-4, 838 
860 
209 838 
209, 554 
531, 554 
209, 553 
209, 531 
554 
427, 704 
187 
271 
244 


247- 9 
248 

248- 9 
280 

170-1, 174, 186-7 


Training 

Of Supplementary Reserve ( See Reserve Forces and Reserve 

of Officers) 

Of Territorial Army (See Territorial Army ) 

Traitorous Words, use of 456, 712 

Tramways , power to take possession of, or claim precedence for 

military purposes over . 210, 828, 831 


Transfer 

Amalgamation of corps, or transfers of units on 214, 507 

Compulsory 213, 214, 227, 505, 506—7 

,, during Great War . 178 

Conditions of service, change of, on 506-7 

Consent, by 213, 505, 507 

Deserter, of 214, 507 

Indian Army, to 239 

Marines, Roval, to and from 238, 586 

Meaning of term as applied to soldier 505 

Officers liable to 221 

Punishment for offence, as 213,214,221, 465 1 50<3-7 

Reserve, Army (See Reserve Forces.) 
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Transfer— contd 
Re-transfer 
Units, of 

Transport 

Crew of hired, not subject to military law 
Impressment (q v ) # 

Seizure of, in occupied enemy territory 
(See also Ship ) 

Treacherous communications 

Treachery 

Forbidden in war 
Offence of, on active service 


214, 506 
214, 507 

582 

335 

427, 704 

280-1, 293 
426-7, 429-430, 704 


103, 459-460, 713 
77, 78, 83 


65, 482 
134, 460, 713 
111 


Treason 

Court-martial, trial by 44, 

Evidence, on charge of 
High (See Riot, Sec , Insurrection ) 

India, m, approval required for death s< ntence for 
Offences and punishment 128, 

Prevention of, use of force in 
War- 

297-8, 341-2 
297, 341 
309-310 
111 
83 

103, 128, 134, 459-460, 713 


espionage 
explanation of 
of parlementaire 

Warrant of arrest for, use of force in executing 
Witnesses requisite 

Treason Felony 
Trespass 

Deliberate, may amount to malicious injurv 
Use of force in case of 
Trial (See also Courts-Martial ) 

Absence of member during 
Adjournment of (See Courts-Martial ) 
After ceasing to be subject to military law 


111 


127 

-U2 


52, 663 


Awaiting, confinement in detention barrack 
,, release from arrest whilst 
Begins when court sworn in 
Change of place of, not to prejudice accused 
Continuity of 
Custody of accused at 
Delay in bringing accused to 446-7 
Dispensed with, on confession 


44, 512, 564-5, 590, 
703, 734 
&c 33, 785 

33, 472 
52 
45 

480, 661-2 
51, 668 

467-8, 616 619, 620, 627 
498, 506 547, 549 


Duty of judge-advocate, president, prosecutor at (see under 
those headings) 

Insane persons (See Lunacy ) 

Joint, evidence against fellow accused 


,, ,, and address 

,, notice of, given to each accused 
,, of several persons, for one offence 
Marines, Royal (q v ) 

New, for same offence, when illegal 


49, 53, 83-84, 93-94, 
626, 659, 668-9 
659 
626 

49, 53, 626, 659, 664, 682 


40, 


41,44, 45, 53, 470-3, 
504, 567, 618, 639 

members of previous trial may not serve on 47, 478, 564, 629 
order for 64, 564 

when charge altered or added to , 53, 636-7 
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Trial —contd 

New, when conviction is quashed 

court dissolved before finding 
„ illegally constituted 
finding not confirmed 
judge-advocate unable to attend 
proceedings lost 

special plea to jurisdiction allowed 


564 
480, 662 
564 

45, 64, 483, 564, 637 
678 
677, 686 
637 


64, 65, 483, 564. 656, 662, 677 


48, 659-661 
48, 659, 660 
45, 565, 566 
899, 905 


Nullity of 
Officer (q v ) 

On any charge, where more than one charge-sheet 
Order on separate charge sheets 
Place of 

„ „ for offence under Official Secrets Acts 

Plea in bar of (See Plea ) 

Procedure before commencement of 49-52, 55, 631-5 

Recommencement of, power of convening officer to order 53, 336 
Remand for, procedure 38, 469, 472, 619 

Removal for 45 

Reserve forces (g v ) 

Re-trial (see New above) 

Rules of procedure, power to make, regarding 496 

Second (see New above) 

Separate, accused's right to 49, 52 53, 94, 626, 659-660, 682 

Several charge-sheets, on, procedure 48, 52, 659, 660-1, 682, 769 
,, persons m succession by one court, procedure 52, 61,626, 

664 682, 768 

Ship, on board ( See Ship ) 

Summary, of officer or W O (See Officer, summary disposal ) 
Suspension of 662 

Territorial Army (q v ) 

Time for 661 

,, limit for commencement of 44, 45, 53, 114, 564-6, 

639-640, 859 

Warrant officer, summary trial of, under s 47 (See Officer, 
summary disposal ) 

Trinoda necessitas 

Troops, use of, in aid of civil power ( See Civil Power ) 

Trophy Money 
Trophy Tax 

Truce, flag of (See Flag ) 


165 

195 
199, 864 


U. 


Uncivilized Nations, warfare with .. 272 

Undefended Localities, bombardment of 290 

Uniforms. 

Unauthorised use of 459, 900-1 

Use of enemy’s . 295, 296 

Unit. 

Explanation of term . . 221 

Transfer of, to another corps . . 214,507 

United Kingdom 


Committing, releasing, and removing authority for . 490, 493, 

495, 690-2 
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United Kingdom —contd 

Confirmation of findings and sentences in 63, 788-9 

Definition of 605 

Execution of sentences passed in 66, 488-495 

Mitigation, &c , of sentence by G C M in 66 

Quitting of, by reservists 227 

Removal from, of persons sentenced in 489, 491, 492 695 

,, to, of persons sentenced elsewhere 66, 67. 489-493 599 

Re-trials in, orders for 64, 564 

Transfer to corps in, of men unfit for service abroad 214 506 

Unlawful Assembly (See Riot, &c ) 

Unnatural offences (See also Sodomy) 24, 444-5 

Usages of War on land (See Laws and Usages of War on 
Land ) 

Uttering. 

Forged documents 126, 132, 734 

,, notes or counterfeit coins 76 


V 


Vaccination, refusing, not an offence 444 

Vagrancy Acts 95 

Vehicles 

Impressment of (See Impressment ) 

Service, negligent driving of actions for damages 156-157 

,, unauthorised driving of 157 

Venereal Disease, concealing aggravating, &c 436, 444 

Verdict {See Finding ) 

Vessels 

Exemption from tolls (See Tolls ) 

Impressment of ( See Impressment ) 


Viceroy of India. (See India, Govcrnor-Gcncm 1 ) 

Victualling Houses. (See Billeting ) 

Definition 519 

View of place by courts-martial (See Courts-Martial ) 


Violations 

Of laws of war „ 

Of neutral territory 
Violence 

Custodian, to 

Drunkenness, caused by 

Offences in relation to 17, 18, 430, 432-1 

Offering, meaning of 

Prevention of, use of force m 

Robbery with (See Robbery ) 

Self-defence, in 

Special findings on charges of using 
Superiors, to 

Violent language (See Language ) 
Voluntary Aid Societies 


341 

346 

435,706,719 

4 15 453, 484, 706^18-9 
433 

111 

111, 433, 641 
17, 432-3, 484, 649 
17, 25, 432-3, 706, 718 

301, 303-4 


Volunteer Acts. 

History of 199-202 

Remain m force although volunteers not now raised m U K 202 

Volunteers (See also Auxiliary Forces ) 

Billeting of 592 

Charges, forms of 703 

Colonial, application of Army Act to , , , f ,, 583 
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V olunteers— contd 

Courts-martial, composition of, for trial of member of 46 f 630 

Dismissal, punishment by 29, 593 

Fencibles 198, 199 

Friendly Societies Act, 1896, provisions of, as to 895 

Great War, new force raised during 179 202 

History of 171, 174, 175, 179, 199-202 

Impressment of carnages. Sec 592 

India, in, application of Army Act to 583 

Legislation of 1907 as to 202 

Military law, application of, to 579, 581, 582, 583-4 

,, liability to, N C Os and men to be warned 

regarding 581 

Militia service, exempted from 200 

Offences by, when subject to military law 593 

Officers, military law, application of, to 579 

Power to raise, still exists 202 

Property of, transferred to county associations 861 

Training with regular forces 581 

Transfer of units to T F in 1908 202, 230, 860-1 

Votes (Court-martial) 

Casting, of president of court 
Equality on finding and sentence 
How taken 

{See also Courts-Martial, Members ) 

Voting at Parliamentary Elections ( See Parliament ) 

W 

War 

Active service {q v ) 

Articles of {q v ) 

Civil population and military, relations between, in time of 
Correspondents (See Newspaper Correspondents ) 

Crimes [see below) 

Judicial notice to be taken of 
Laws and usages of, on land (q v ) 

Legitimate warfare, means of securing 339—345 

Limitation of means of carrying on 279 

Means of carrying on 3, 279—295 

Med tation in 340 

Retention in army service of men about to be discharged 

211,212, 227, 509-510, 835 

Sovereign, against (See Treason ) 

Treason (q v ) 

Usages (See Laws and Usages of War on Land ) 

War Crimes 
War Office 

History of , 

War Treason (See Treason.) 

Warrant Officer. 

Acting, reversion to permanent rank 
Army Act, modifications of, as to 
Arrest of 

Charges against, dismissal of 
„ „ investigation of 

C O cannot punish 
Court-martial on 

,, right to claim 


414 


72 


summary disposal bars trial by 


340-3 


182-5 


594 

593-4 

33 

35, 41, 469, 470, 472-3, 621 
35. 469, 470, 472 
35, 39, 136, 470, 593-4 
44, 45,46, 465, 476, 593-4 
41, 473, 595 


41,45, 473, 630 
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Warrant Officer —contd 

Dismissal of 465, 593 

Fines, award of 465, 593 

Indian Army, power of Governor-General 591 

Man, included in term, m Reserve Forces Act 840 

Military law, application of, to 578, 580-2 

4< N C O ," in relation to term 593-4, 601, 605 

Officer, included m term, in Regimental Debts Act 879 

Pay, deductions, &c , from 41,465, 473, 547, 556, 593 

Punishment, summary, of (See Officers, summary disposal) 


Punishments which may be awarded to 


29, 41, 44, 465, 473, 
476, 593-4, 759 

Rank, forfeiture of seniority of 41, 465, 473-4, 593, 651 

,, reduction in 465, 591, 593-5 

Re-engagement 212 

Reprimand or severe reprimand of 41,465, 473, 593, 759 

Soldier, when included m term 465, 578, 601, 605 

Summary disposal of, under s 47 (See Officer, Summary disposal ) 
Superior officer, when included in term 601 

Transfer to another corps 506, 507 

Wife and children, maintenance by 556 

Warrants 

Arrests, for, use of force m executing 111 

,, without 559, 560, 562 

Commitment, provisions as to, and forms of 143, 572, 575-6, 654, 

696, 771-786 

Courts-martial, Admiralty, powers of, to issue 44, 584-5, 588 
,, for convening and confirming 43, 47, 63, 475, 


44, 584-5, 588 
43, 47, 63, 475, 
535-8, 599 

,, forms of 788-793 

,, granted to C -in-C , India 43, 63, 789-790 

,, ,, governors of colonies 43,536-7 

,, ,, OC troops on board ship 599 

Deserters and absentees, apprehension of, on 559 

Evidence, admissibility as 81, 88, 568, 585 

Railway, offences regarding 445, 459 

Royal, Admiralty's powers as respects Marines 585 

,, admissibility as evidence 81,88, 568, 585 

,, defining meaning of Corps 602,605 

,, making regulations under Regimental Debts \ct 875, 881-893 
,, soldiers' effects fund 893-5 

Search 559, 562, 898 

Signing and validity of 575-6, 696 

Washington, Treaty of, 1922 271 

Watchword. 

Making known, or giving wrong 429-431, 705 

Meaning of 430 

Water. 

Contamination of 280 

Restoration of supply to enemy 427 

Weapons (See Arms ) 

West African Frontier Force, Royal « 240 

White Flag. (See Flag.) 

Widows and children of men dying on service, grants from 

Soldiers* Effects Fund . 894 

Wife. 

Alimony, payment of 557 

Communications between accused and, privileged , ,97, 658 
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Wife— contd 

Desertion of, soldier cannot be punished for 241,555 

Evidence of 36, 37, 95, 97, 562, 563, 616, 617, 619, 622, 645, 646, 

658, 667-8, 686 

,, Judge-Advocate may comment on omission 646 

,, prosecutor may not comment on omission 645, 658, 667 
Maintenance of, arrears of payments under order, provisions 

as to - 557 

,, liability of soldier for 241,555-7 

,, pay, stoppage from for 241, 548, 550, 552, 556-7 

,, service of process for 556 

Of lunatic soldier, provisions as to, on discharge 218, 512 

Questions to accused, criminating his wife . 97 

Rape on 113 

Witness, as (See Evidence above ) 

Will 

\cts relating to . . 242 

“Actual military service,” definition 242 

Porgery of 125, 132 

Nuncupative . 242 

Officers and soldiers, of, m actual military service . 242—3 

,, ,, probate of 243 

Original, deposit and inspection of piobate of 877-8, 880, 885 

Prisoner of war 290 

Probate included in “representation” 879 

“Soldier's” 242-3 

Wireless 

Control of, in time of war, rules for 349 

Messages, production of, may be required under Official 

Secrets Acts 903 

Stations in neutral territory 348-9 

Witness 


Abroad, attendance not compulsory in U K 540, 667 

Absence of, adjournment of court, or investigation 

616, 626, 662, 667 

,, civilian | 539-540, 667 

,, when subject to military law 27, 451,710 

Accomplice (q v ) •, 

Accusation, false, against j . 658 

Accused, as 56, 57, 94, 96-97,452, 562, 563, 616, 618, 622, 

' 643, 645-6, 650, 665, 667-9 

, failure to give evidence as - 56, 57, 645, 646, 658, 667 

, for, procedure 56,57, 102, 643-6, 669, 670, 683 

, inability of, to examine 657, 678 

not bound to give a list of 49, 666 

, refusal to answer questions « 668 

, right to call 36, 54, 56, 60, 74, 471,616, 625, 640-6 
, ,, communicate with 48, 625, 679 

, ,, cross-examine * 36, 37, 55, 59-60, 471, 

616-9, 622, 642, 64C, 650, 657, 666, 669, 670, 683 
, to be informed as to his righte regarding 48, 56, 625 

,, when entitled to information as to 679 


,, wife of, as ( See Wife.) 

Affirmation (See Oath ) 

Arrest, attendance of officer under, as a . 31 

„ on civil process, privilege from, of 539, 667 

Attendance of, cost of . 666-7 


officer responsible for . 626, 666-7 

procedure for securing 539, 540, 618, 625-6, 666-7, 

761 



1066 


[References on pages 418 to 610| 
pages 611 to 786 


\dre to the Army Act, and references on 
the Rules of Procedure ] 


Witness —contd 

Attention of, direction of, to particular persons or things 100 

Attesting, when required to be called 79 

Belief of, as evidence j 88, 89 

Character, as to ( See Character ) 

Child f 83,95,96,114 

Civilian, attendance of, as 539, 540, 618-9, 666-7 

at st mmary of evidence 539,618-9,667,761 
cannot be compelled to attend court of inquiry 688 

- >y 540,590 

r 618,666 761 

539-540, 590-1 
539-540, 667 
540 

not 37, 94, 95, 97, 667-8 

96 
94-96 

58, 83, 84, 95, 114, 126, 445, 452 


contempt of court 
form of summons t^ 
misconduct of 
non-attendance of 
perjury by 

Compellable, accused and wi|t 

Competency and credibility <jf distinction between 
,, rules as to 

Corroboration of 
Court of inquiry (q v ) 

Court-martial, member 
only 

,, power to cal 

• * ,, qucjtion 

,, when a Howe 

Credibility of, questions afhpting 
Credit of, impeaching 
Cross-examination of 36, |7, 55 


of, 


competent witness 


in court 


for defence 

46, 95, 478, 666 
57, 102, 647, 666, 671 
55-57, 102, 650, 670-1 
51,669 
94, 96, 101,674 
101,102,674 
57, 59, 60, 90 94, 101-102, 471, 
116-9, 622, 642-4, 649-650, 657-8, 666, 
i 668-670, 683 

l 56,57,94,96-97,643-4 650, 

668-9 

as to character 

60, 96, 626, 650, 658, 668-9 
when not permitted 

37, 57, 618, 644-6, 668-9 
Deaf and dumb person not licompetent as 95 


of accusi 


1 


Declaration (q v ) 

Document, attestation and 

refusal to prodice 
Evidence, dissuading fromfciving 

,, explanation or cfrrection of 

,, reading of, by 

,, „ over of, to 

Examination by counsel, r^les as to 
,, m-chief 

,, rules as to 

Expenses of 

Field general court-martia$ 

Handwriting, as to 
Hostile, treatment of 
Incompetency as, instances) of 
India, proceedings against 
Interpreter (q v ) 

Judge-advocate, competenl 

,, ,, power of, is to calling of 

Lunatic as ^ 

Material, absence of, may nvalidate proceedings 
Notes, reference to, by < 

Notice of intention to call, when to be given . 


Identification of, by 
27, 79, 96 

by 


36, 55, 56, 88, 89, 
at 


for defence only 


79, 80 

451, 539-540, 710 
129 

56, 101,670 
89 

56, 617, 670 
55, 56, 57, 672-4 
55, 99-101,670 
99-102, 670-1, 683 
48, 666-7 
683 
70, 83, 89 
100-101 
♦ 95 

j 590-1 

478, 666 
i 678 
L 95 

| 667 

' 89, 90 
666 
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Witness —conid 

Number requisite in certain cases 
Oath (q v , also Swearing below) 

Opinion of, as ewdence ( See Evidence), 
Perjury (q v ) 

Previous statements, cross-examination as to 
Pn\ liege of accused as 

,, as to criminating answers does not 

civil liability 


58, 83-84, 126, 452 


101-102,658 
96-97 

extend to 

97 

as to information as to commission of offences 97 

, communications during marriage 97, 668 

confidential reports, &c , as to 97 

,, court-martial, duty of, regarding questions of 

98, 99 

, court of inquiry proceedings 93, 97, 157-158, 688 

, criminal acts, does not extend to . 98 

, medical records. Army . 158 

none m case of doctors and clergymen ,. 98 

, on considerations of public policy .. 97 

,, professional communications . 97-98 

,, rules as to 96-98, 101, 541, 665 

,, waiving of, by 97 

Prosecutor, called and examined by 55, 57, 59, 60, 642-3, 665-6, 

669,670-1,683 

,, ,, as . 59-60, 642-3, 666, 669, 673, 768 

,, ,, by, may not be member of court 

46,68,477-8,629,681 
^lestions to, by accused 57, 669, 670 

,, by court 55-57, 102, 650, 670-1 

,, ,, of inquiry 687 

,, by judge advocate 55, 57, 669, 670-1,678 


55. 57, 658, 670-1 
55, 57, 669, 670 
101,102,674 
answered or 

98 

99, 100 
89, 96, 99-101,670 
96, 668 
55, 99-101, 670 
669, 670 


,, by president 

,, by prosecutor 

,, discrediting 

,, entered on proceedings whether 

not 

,, examples of proper and improper 

,, improper 

,, involving incriminating answers 

leading, rules as to 
,, mode of putting 

, not directly bearing on issue, allowed in cross- 

r examination . 101 

, objection to 665, 669, 670, 674-5 

, refusal to answer 27, 101,451, 540, 668, 674, 710 

, right of refusal to answer 89, 93, 96-97, 101, 665, 668 

, suggestive ( see leading above) 

to test veracity 101 

Reca ing of 57, 102, 647, 664, 671, 751 

Re-etmination of . 55, 56, 57, 102, 670 

Refrehing memory * 89, 90 

Religtms belief of, immaterial . .. 95 

Rule 8 to directing attention of, to particular persons, &c .. 100 
Scotl^id, summary proceedings in, competency of .. 573 

Soldie! not exempt from appearing as, before civil court •. 555 

Soleml declaration (See Declaration.) 

Statenent, written, inclusion in summary of evidence *, 618-9 
SummVy of Evidence (q v ) 

Summering of (see Attendance above ), 
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W itness —con td 

Swearing of 55, 83, 95, 114, 479-480, 498, 635, 643, 669, 682, 763, 

768 

Sworn, accused may demand witness to be 36, 37, 41, 470, 473, 

617-9, 622 

,, refusing to be 27, 451, 539-540, 710 

Verbal request for production of documents not obligatory on 667 
Wife, as (q v ) 

Withdrawal of, when not under examination 51, 669 

Writing by, in court, for purpose of comparison 89 

,, reference to, by 89, 90 

Women 

Billeting (q v ) 

Enrolment for service during Great War 179 

Offences against 83, 86, 113-114, 131, 132, 134, 460 

Officers, as 605 

Workhouse, reception of lunatic soldier in (See Lunacy ) 
Wounded 


Arms of 

Assistance from inhabitants 
Care of, obligatory 
Convoys 

Exchanges and releases 

Inhabitants who are, no obligation to tend 

Neutral territory, in 

Nominal rolls to be sent to enemy 

Prisoners of war, liable to be made 

Protection on battlefield 

Taking to rear, leaving ranks on pretence of 
Treatment of, dealt with by Geneva Convention 
Wounding 

Self, negligently 
With intent 

Writing, reports to be made in 
Writs 
Certiorari 
Habeas corpus 
Mandamus 
Prerogative 
Prohibition 
Subpoena duces tecum 


301 

299 

298 
303 

299 

298 
350-1 

299 
283, 299 

299 

428, 704, 715 
298, 358-367 

459 

71, 134, 733 
697 

140-142, 145-146 
142-147 
137-138 
135 

138-140, 146 
79 


Y. 

Year, meaning of 
Yeomanry 

Acts relating to, repeal of 
Constitution, present, of, in T A 
History of 
Ireland, m 

Legislation of 1907 as to 

Military law, application of, to 

Militia Acts, application of, to 

Numbers of, no restriction as to 

Power to raise, cessation of 

Property of, transferred to County Associations 

Mansfer of units to T F in 1908 


Yorkshire, Rid mgs deemed separate counties for purposes 
TRF Act 


.. 604 

202, 867 
230 
199-202 
201,202 
202 
201 

• 201 
200 
202, 867 
861 

202, 2JO, 860-1 
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